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Summary
The government’s consultation document on the use of a Legislative Reform Order to reform the administration of the Horserace Betting Levy was published in December 2017. If implemented, it would remove the collection of horseracing levy from the Horserace Levy Board and transfer it to the Gambling Commission.
We wholly oppose this, in principle and in practice. In principle, the Gambling Commission is not an appropriate body to exercise this function. Its statutory concerns are the regulation of gambling to protect children and the vulnerable, to ensure fairness and to prevent crime. The Levy is not related to any of those purposes. It is used to subsidise horseracing. In our view, the statutory remit of the Gambling Commission does not permit it to exercise this role. In our view too the use of a Legislative Reform Order to try to pretend it does is an abuse of parliamentary procedures, and the resulting secondary legislation will be ultra vires.
In practice this farrago is wholly pointless. The “de minimis assessment self-certification timetable”, the document produced by DCMS to claim the savings which justifies the use of the Regulator Reform Order procedure is unconvincing. Common sense does not suggest that transferring a function from the one body to the other will save money, though common sense would confirm that there will be a transitional cost as with all such reorganisations. The savings claimed by the government amount to office costs and are tenuous; the costs however, for example redundancy payments to levy board staff, are real and onerous.
Is the government proposal lawful?
This is a development of the argument set out by Olswang (now CMS Cameron McKenna Nabarro Olswang LLP) in phase 1 of the reform. The firm argued then that the current statutory powers of the Gambling Commission simply did not extend to collection of levy. It seems that the Government is trying to get round this by using a Legislative Reform Order (LRO) under the Legislative Reform Act 2006 (LRA), which would enable it to use Henry VIII powers to amend primary legislation.
There are two main questions here:
First, is it appropriate to use an LRO for this purpose? Section 1(2) of the LRA provides that an LRO can be made only for the “purpose {of} removing or reducing any burden….resulting directly or indirectly for any person from any legislation.” It is not clear what burden is being removed by transferring the collection of levy from one body to another. That claim would rest on the supposed financial savings data which cannot be relied on.
Moreover, traditionally the role of tax collectors has been carefully controlled by Parliament.  Taxation (and the levy must be characterised as a tax for these purposes) is the state applying itself to private individuals and entities at its most contentious.  And the identity of the tax collector is important.  For example, Parliament has always required officers of HMRC (and before it the Inland Revenue) to swear an oath of confidentiality and has provided careful controls on them.  We can think of no example where the Government has previously moved wholesale any tax collecting role from one entity to another either by statutory instrument or executive action.  It is something which should always be the subject of primary legislation.
Second, is it legitimate specifically for the Gambling Commission to take on the role of levy collector?  The powers of the Commission are set out in the Gambling Act 2005 (the 2005 Act). Its principal duties are to stop gambling being a source of crime; ensure that it is fairly conducted; and protect children. It is not clear how these allow it to collect levy.   (Under the 2005 Act the Commission can in fact raise a levy from operators, but revenue from that levy can be used only for funding projects related to gambling addiction/harm or the licensing objectives, not to fund horseracing.)
If the Commission is to have the role of collector of the horserace levy, its approach and its powers must be carefully considered.  For example, it is to have specific information-gathering powers in relation to the levy?  It surely cannot use its current information gathering powers which relate to its regulatory function.  It would be an abuse of these powers to use them concerning the levy.  
And the horserace levy, since it is derived from legislation dating from the 1960s, has language which is now completely out of date and inconsistent with the 2005 Act.  How would the two roles of the Commission as regulator and levy collector be aligned and how would it be ensured that that there would be no conflict of interest?  
These questions demand the scrutiny possible only with primary legislation.
Finally, it is noteworthy that Mr Davies sought advice from Colin Lee in the Commons. Mr Lee’s email to Mr Davies of 17th January states “I can say with reasonable confidence that changes to the levy itself and its scope would need primary legislation…..”

Why are the government doing this?
 It is hard to understand why it is thought that the Gambling Commission would be an appropriate body to take on the task of collection. It has a clear and focussed remit, set out in legislation. Even if it were legal to adjust the legislation to admit of another and clearly remote function, it would make no sense to do so. It has been made clear to us that the Gambling Commission does not welcome this new task, which is a distraction from its central challenges. 
Nor is it clear why the Levy Board needs to be replaced. Controversy has, it is true, dogged its footsteps in recent years. This is because of disagreements about the quantum of support which bookmaking should give to racing. It is not suggested that the Levy Board has caused the distribution of the money to be poorly judged; and there is no clear reason why a new racing body should be any better at the job. 
The bookmaker influence on distribution has on the whole been a benevolent one. Bookmakers understand the priority need of horseracing, which is for adequately funded integrity arrangements, and adequate attention to welfare. Bookmakers are less moved than most in racing by the case for still higher prize money, prize money which remains despite recent changes focussed on the biggest races sought after by the owners of the best horses who are, almost by definition, those already rich. So there is every reason to expect the new system to lead to yet higher subsidies to rich owners, often from abroad.
The Levy Board is a tight ship, with a total staff of only 10. It has been well led in recent years. As an organisation it is wholly devoted to racing in a way the Gambling Commission is not. And it knows its territory. Who would you most back to collect what is due? – the Levy Board with all its experience; or the Gambling Commission, forced to get involved in a totally new area of business. It is wholly possible that the Gambling Commission’s lack of experience will cost more in levy than any of the savings on which the government counts. This in itself undermines the case for the use of an LRO to bring about the transfer.
The government’s wider aspirations of cutting back the public sector are in no way served by a transfer from the Levy Board to the Gambling Commission. Both are part of the wider government family.
Officials in the slimmed down DCMS are being forced to devote time and effort to this endeavour; the scarce resource of ministerial time and attention is being diverted, and parliament, in the year of the Brexit legislation, is being forced to attend to it too. It is even possible that even if parliament were to pass the required statutory instruments, they would be subject to challenge in the courts. Why? 
In truth it has nothing to do with saving money. That is just a cover story to obscure its ingenious but illegitimate effort to avoid having to have recourse to primary legislation. 
What it is trying to do is to complete a long-standing ambition of government: to remove itself entirely from the administration of the levy through the levy board. Successive ministers complained that under the levy legislation, they were forced to determine the rate of levy if the Levy Board could not agree it. This was an onerous and controversial task. 
However the government’s proposals, taken as a whole, have not removed it from the levy setting process. Indeed they have embedded it in the heart of that process. Ministers now determine what the rate of levy should be. This is a recipe for more government involvement in racing and not less.
Having removed levy setting from the Levy Board, a home for the residual collection of levy had to be found. This could have been the levy board itself. It could have formed the basis of a revised body to decide where money collected for racing was spent. Instead a separate body is to get that function, with all the costs that will go with such a body. Collection, for want of a better home, reposed with a reluctant Gambling Commission. 
Suppose the government had instead retained the Levy Board for collection. Apart from appointing Levy Board members and approving the Annual Report, ministers’ functions in regard to the Levy Board after the initial reform would have been exiguous. They would be far less significant and onerous functions than is the setting of the levy rate which is to remain with the government.,
We trust that ministers will think again. If they do not we will do everything we can to persuade parliament to force them to think again by rejecting this illegal and ill-judged proposal.

