I am sorry that I have been so long in providing a response to this consultation.  
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It is clear to me from what I have read that an great deal of  time and trouble has been devoted to producing the draft Regulations.  Rather than comment on points of detail, which no doubt others will, I would like to make a general observation.  I recall saying something similar at a meeting at the IPO last year.

The difficulty for me is that, as I know from my own experience, the UK (English law in particular from my own point of view) has a long established and effective law for the protection of confidential information.  Because the wording of the Directive uses the term 'trade secret(s)' instead of confidential information, there is a danger that implementing the Directive may introduce some confusion and uncertainty into our law, which would not be good for businesses. It maybe that there is a case for leaving our law as it is.  As I said at the meeting last year, I felt that our law, considered as a whole, was generally compliant with the Directive already. Given the fact that, as matters stand, the UK is due to leave the EU at the end of March 2019, I do question whether we should be taking steps at this time to 'implement' the Directive when the effect might be to introduce a significant measure of uncertainty in our law.  I rather doubt whether, by the 29th March 2019, whether there will be any cases before our Courts which will require reference to  the CJEU to determine whether the UK is, or is not, in compliance with the provisions of the Directive.  I would add that in the light of the provisions of Clause 6(1) and (2) of the European Union
(Withdrawal) Bill as it stands at the moment, any ruling of the CJEU after exit day would probably be 'academic'.

I would like to emphasise that these comments should not in any way be taken as being any reflection on or underestimation of  the quality and the extent of the work which the people at the UKIPO have necessarily devoted to their consideration of this Directive and the preparation of the draft Regulation, which for me at least has 'crystallised' my view of the matter.

With best wishes,

Christopher Morcom   


