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Foreword

This document provides guidance on enforcement and the use of civil and criminal
sanctions.

You should read it in conjunction with the: Q)

o Offence Response Options \(1/Q

This will give you a complete explanation of our approach to enforcement and Qb‘

. Enforcement and Sanctions — Statement; and

sanctioning.
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1 Introduction

This document considers how we make enforcement decisions, the types of tools
available to us and associated processes.

We will use the full range of enforcement and sanctioning tools that are available to us,

in combination if necessary, to achieve the best outcomes for the environment and for
people. This may range, for example, from providing advice and guidance through to
prosecution. Within this overall approach, where an offence has been committed we
will consider issuing some form of sanction as well as any other preventative or

anything beyond the provision of advice and guidance or a warning is considered
a sanction, either civil or criminal. '\

For the purpose of this guidance, a sanction is defined as an enforcement irement
(such as a notice), a binding legal agreement or even a penalty applied b ora
court.

To commence a prosecution we must be satisfied that the casegI € us meets the
test in the Code for Crown Prosecutors, namely that there is istic prospect of

conviction. \Q

For most sanctions issued under the Regulatory nfgrc ent and Sanctions Act 2008

(RES Act) there is a higher burden of proof, nam t we must be satisfied beyond
reasonable doubt that an offence has been co d before we can issue a sanction.
In respect of Enforcement Undertakings rec§‘h under that Act we must have
reasonable grounds to believe that an off as been committed before we can
accept the offer. In such cases we will n&ant to be in a position to establish that an
offence has been committed in case er enforcement action is necessary where an
offender fails to comply with the uh@aking.

111 Action agai ?e Crown

No contravention by t&rown of any provision will make the Crown criminally liable,
nor can the Crown de the subject of a RES Act civil penalty. However, the
Environment Ag cpnay apply to the High Court for a declaration that any act or
omission of thé%wn is unlawful. This is an unusual course to take and whether we
do sowill d upon:

o gravity of the incident or breach;

((\whether liability is admitted: and

0 the response of the body concerned.

1.1.2 Costs

Where the law allows, we will always seek to recover the costs of investigation and
enforcement proceedings. Where we have carried out remedial works, we will seek to
recover the full costs incurred from those responsible in accordance with the ‘polluter
pays’ principle. Detailed provisions concerning costs arising from RES Act civil
sanctions are set out below.
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remedial action taken to protect the environment and people. In this document, é@b‘
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http://www.cps.gov.uk/publications/code_for_crown_prosecutors/index.html

1.1.3

When considering the appropriate course of action to address offending and to ensure
compliance, we aim to follow the penalty principles set out in the Macrory Review:

Penalty Principles

e aim to change the behaviour of the offender;

e aim to eliminate any financial gain or benefit from non-compliance;

o be responsive and consider what is appropriate for the particular offender
and regulatory issue, which can include punishment and the public stigma

that should be associated with a criminal conviction;

o be proportionate to the nature of the offence and the harm caused;

. aim to deter future non-compliance.

Enforcement and Sanctions - Guidance

o aim to restore the harm caused by regulatory non-compliance, where ?\
appropriate; and
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2 Outcome focused-enforcement

We can use the sanctions that are available to us to achieve environmental outcomes.
The outcomes we seek can be divided into four general types:

A. To stop offending
- aim to stop an
illegal activity from
continuing/occurring

B. To restore and/or

remediate - aim to put

right environmental
harm or damage.

C. To bring under
regulatory control — aim deter — tQ an
to bring an illegal offender. or deter
activity into compliance future ding.

with the law.

D. Punish and

The enforcement and sanctior&ols available to us to achieve the desired outcomes
(in addition to the provisiongg ice and guidance and warnings detailed below)
include the following. Not t some can be used in combination to contribute to

achieving more than oQ&§ outcome.
The terms used bel e defined and further explained below.

2.1 Toolé\:c'gcstop offending - Box A

An inj ion is an order of a court directing an individual (or company) to either:
0 stop a particular activity (a prohibitory injunction); or
S

. Failure to comply with an injunction is treated as a contempt of court and is punishable
\Q\% by an unlimited fine and/or up to two years’ imprisonment.

carry out a particular activity (a mandatory injunction).

Court Order under the Environmental Permitting (England and Wales) Regulations
2010 (EP Regulations)

e  This is similar to an injunction.

Enforcement and Sanctions - Guidance 4



Notices
e  Stop Notice;

o Suspension notice;
. Groundwater prohibition notice;

e  Anti-pollution works notice.

2.2 Tools to restore or remediate - Box B

Notices
° Restoration Notice;

. Enforcement notice;
. Notice to remove waste;

e  Anti-pollution works notice.

Powers

o Under the EP Regulations 2010, power to seek a reg{ n 44 remediation

order;

e  Acceptance of an Enforcement Undertaking or»@tance of a Third Party

Undertaking. This can include restitution to a
and communities. %

_ o
2.3 Tools to bring under regul%o@ control - Box C
Notices (b'o

. Compliance Notice;
e  Enforcement notice; \,
o Suspension noticE;\
¢  Anti-pollution wgRe' notice;
. Revocation@xn environmental permit; and
o Varigt%@permit conditions.
\\

Powers
o ceptance of an Enforcement Undertaking.

6@%005 to deter and/or punish - Box D

b ¢  Criminal Sanctions.
,&\0\6 o  Variable Monetary Penalties, Fixed Monetary Penalties.

Enforcement and Sanctions - Guidance
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3 General enforcement
responses

3.1 Advice and guidance - compliance assistance o
N

We aim to provide advice and guidance to assist an operator or individual to come Q
back into compliance at any point. In the context of enforcement, we will normally (1/
provide advice and guidance after an offence is committed or where we consider that &

an offence is likely to be committed. Where we provide compliance assistance of t Q

type it is without prejudice to any other enforcement response that may be requirgq.

This compliance assistance may be either verbal or written, but will be recorde¢\ln he

event of continued or further non-compliance(s) this may influence the subseQuent

choice of response. %

We will also seek, where possible, to achieve a lasting solution to the pro that
caused offences to be committed. S
3.2 Warnings &

A warning is a written notification that we believe an oﬁe’&\as been committed. The
notification can be either: $
e awarning letter; or 9

o a site warning that is normally issuec@ ite or otherwise as a result of a
compliance visit to a permitted sitgor ctivity.

It will be recorded and may, in the event her non-compliance, influence
subsequent choice of sanction.

Warnings can be used to achi@ny of the four types of environmental outcome that

we might seek.
S
3.3 Non—RES(r)@'rces, powers and orders

Many of the r i@s we enforce already contain powers to serve specific enforcement
notices whic e%uire the recipient to stop offending, to restore or remediate an

ment or to come into compliance with regulatory requirements. These
sions may be used wherever appropriate.

es of these notices, powers and orders include:
CJ e  Environmental Permitting (England and Wales) Regulations 2010 (EP

60 Regulations):

- Notices: Variation notice (regulation 20), Enforcement notice (regulation
36), Suspension notice (regulation 37), Revocation notice (regulation
22), Groundwater prohibition notice (Schedule 22, paragraph 9);

- Court order: Enforcement by the High Court (regulation 42);

- Remediation powers: Power to prevent or remedy pollution and recover
costs (regulation 57), Power to dispose of radioactive waste (Schedule
23, part 3, paragraph 4), Orphan sources (Schedule 23, part 4,
paragraph 8).

Enforcement and Sanctions - Guidance 6



. Environmental Protection Act 1990:

- Notice to remove waste (Section 59 and 5927).

. Water Resources Act 1991 S161A-D:

- Anti-pollution works notice.

The RES Act 2008 has created notice powers to complement the existing notices, (2)
particularly to provide powers to require an offender to stop the unlawful activity, to '\
bring the activity into regulatory compliance and to restore damage that has been done. Q
These new notices, namely Stop, Compliance and Restoration Notices, have been \

made available in order to address situations not capable of being dealt with by the b‘

notices described in the paragraph above. '\\Q

N

3.4 Criminal sanctions Q

3.41 Fixed Penalty Notices (FPNs) §

A Fixed Penalty Notice is a financial penalty for an offence, im by the regulator,
which if unpaid can be dealt with by way of prosecution in the inal courts. FPNs are
available to us for a limited number of offences. .

Where a Fixed Penalty Notice is served, payment of th Ity discharges the liability.
Where this happens a record of the payment of the F ill be kept and treated in the

same way as a record arising from a warning.
Where a Fixed Penalty Notice is imposed by u@ot paid, the recipient will normally
be prosecuted for the original offence. b

3.4.2 Formal caution (b.o
A formal caution is the written ac@@wce by an offender that he has committed an
offence and may only be used e a prosecution could properly have been brought.

To this extent it differs from ning as described above, which is simply a record
and warning about an offe&that has been or may be committed. The formal caution
is a formal recorded cri)inal sanction which will be produced in court if there is further
offending. It differs @ e imposition of a civil sanction as the circumstances which
led to the offence h been considered to be appropriate for a prosecution and,
indeed, a repeti @ of similar offending would be likely to lead to such a response.
Formal cauti@ re intended to be a specific deterrent to an offender and are suitable
for cases €, although a prosecution could be initiated, other factors mitigate
agains ) We must however consider the test under the Code for Crown

Pros rs, namely whether there is sufficient evidence and also the public interest

fa involved.
re a formal caution is not accepted we will normally prosecute for the original
ence.
P

3.4.3 Prosecution

The sanction of prosecution is available for all criminal offences by law. The legislation
which establishes the penalty provisions gives the courts considerable scope to punish
offenders and to deter others. In some cases imprisonment and unlimited fines may be
imposed.

Enforcement and Sanctions - Guidance 7



Where we decide that a criminal sanction is appropriate we will assess the case in
accordance with the requirements of the Code for Crown Prosecutors before
commencing a prosecution.

We recognise prosecution is a serious matter which should only be embarked upon
after full consideration of the implications and consequences. Where it is decided that a
prosecution is the most appropriate choice of sanction, we must meet the test set out in
the Code for Crown Prosecutors, to determine whether there is sufficient evidence and
be satisfied that the prosecution is in the public interest. We must then make a decision
as to whether prosecution is an appropriate response or whether an alternative to
prosecution may be more appropriate. The factors that will influence this assessment

are set out in further detail in section 3 of the Defra/\WAG Civil Sanctions for &

environmental offences guidance document.

3.44 Orders imposed by the Court ancillary to prosecution'\

The Code for Crown Prosecutors requires us to apply for compensation a@ancillary
orders, such as anti-social behaviour orders and confiscation orders, approprlate
cases. Listed below are the ancillary orders that a court may make@

conviction:

o disqualification of directors; &
e confiscation of assets - Proceeds of Crime Act»&

. anti-social behaviour orders; $

o  forfeiture of equipment used to commit kﬁffence;

. disqualification from driving; $

. compensation; 6
o ,00

° vehicle seizure;

o remediation — under the’@ﬁronmental Permitting Regulations.

We may also consider a pebgon's competence to be the holder of some Environmental
Permitting Regulation perr@s or the desirability of a person continuing to be a
registered waste carri broker.

O
3.5 RES A@CMI Sanctions

In some 6?3 the outcome may be best delivered by a civil sanction made available
ES Act. Note that civil sanctions are not available for all offences — see the
esponse Options document. The following illustrates the sorts of

stances where civil sanctions might be used or accepted. As such the examples

ci
6eglﬁot exhaustive:

3.5.1 Fixed Monetary Penalties (FMPs)

These are fixed penalties which will be most suitable for offences with minor or no
direct environmental impact, such as paperwork and administration offences. They will
be most appropriate where advice and guidance has failed to secure the necessary
improvements. Fixed Monetary Penalties are set at £300 for business and £100 for
individuals, with discounts for early payment. They may be used for offences where a
low-level monetary penalty is more likely to change the offender’s behaviour and
encourage future compliance for example because advice and guidance has failed.

Enforcement and Sanctions - Guidance 8
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They can be issued for minor offences that need some kind of enforcement action but
which, depending on the public interest factors, may not be serious enough to warrant
a prosecution.

3.5.2 Variable Monetary Penalties (VMPs)

These are monetary penalties which we can impose directly for more serious offences.

We will follow the published methodology (see Annex 1) to set the level of the VMP. QD
Variable Monetary Penalties may be used instead of criminal sanctions for offences '\
where imposing a financial penalty may change offender behaviour and deter others Q
and/or lead to faster resolution. A Variable Monetary Penalty does not carry the stigma (1/

of a criminal conviction. It may also provide a saving for the recipient in avoiding the b‘

need to pay for representation, and enable the recipient to offer a Third Party Q
Undertaking to make restitution to adversely affected third parties, including Ioc&l'\
communities.

This may include, for example, cases where there has been more significa

environmental damage but other factors indicate that imposing a Variable@)netary

Penalty may be appropriate. Variable Monetary Penalties will also be , Wwhere

appropriate, to remove an identifiable financial gain or saving resul@?n the non-

compliance. We may choose to use VMPs where there is evide@ negligence and
mismanagement.

3.5.3 Compliance Notices

These require the offender to come back into corry&ce. They may be used in a case
where the offender has previously been in com e with a requirement, such as
regularly submitting returns, but is currently Qo illing their obligations. The notice
should ensure that the offender takes acti stop the non-compliance, addresses the
underlying causes and comes back int pliance. They may be used where
previous advice or guidance to encourade compliance has not been followed and a
formal notice has become necess ensure compliance. They can be combined
with a Variable Monetary Penagbn a Restoration Notice.

3.5.4 Restoratioyotices

These require the o@er to take steps to put right any damage caused as a result of
the non-complianceNand address any harm. These notices can be used where damage
has been caust the environment and the action and work needed to address the
damage ca ’sgi entified and carried out by the offender. They may be used where

i és not been undertaken voluntarily or we consider that a formal notice is
ensure it is undertaken. They may be used where there is no other
nforcement notice available and where previous advice or guidance to
age restoration has not been followed. They can be combined with a Variable

e
6&Jetary Penalty and a Compliance Notice.

‘\(O 3.5.5 Stop Notices

'QQ A Stop Notice can be used in two sets of circumstances:
e to immediately stop an activity that is causing, or presents a significant risk of
causing, serious harm to human health or the environment and where a
specified offence is being, or is likely to be, committed;

e to immediately stop an activity that is likely to be carried on that will cause, or
will present a significant risk of causing, serious harm to human health or the

Enforcement and Sanctions - Guidance 9



environment, and the activity likely to be carried on involves or will be likely
to involve a specified offence being committed.

3.5.6 Enforcement Undertakings (EUs)

These are legally binding voluntary agreements offered by those who may have
committed an offence and accepted by us. An Enforcement Undertaking can be

accepted from a person where we have reasonable grounds to suspect that a specified %
offence has been committed. They will only be accepted where we have sufficient '\
confidence that the terms of the EU will be delivered. We are more likely to accept Q
them when they are offered early. We will be unlikely to accept an Enforcement (1/

particular case. Equally we will be unlikely to accept an EU when we are already |
discussion as to the level of a Variable Monetary Penalty in a particular case. '\

The terms of the Enforcement Undertaking will normally contain an elementg
I

Undertaking where we have already decided that a prosecution is required in a \Qb‘

restoration as well as steps to ensure future compliance such as long-ter estment
in environmental management systems. Enforcement Undertakings sh ncourage
legitimate business operators to make amends, come into complian d prevent
recurrence. See Annex 2 for more information about Enforcemen@ertakings and
the Offence Response Options document for the offences theﬁﬁ vailable.

3.6 Other Civil Sanctions \g\%\

The Climate Change Regimes (CRC Energy Effici Scheme, the EU Emissions
Trading System, the Climate Change Agreeme heme and the Energy Savings
Opportunity Scheme) have a different civil san s framework. Guidance on how we
will apply these sanctions is contained in Ar(n®x 4.

In relation to the Landfill Allowance sch , the legislation requires suspected non-
compliance to be reported to the §e\iﬁtary of State.

&b
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4 Choosing the appropriate
response

When we are considering our response to an offence there will normally be a range of
possible sanctioning responses available for us to use. (2)

RES Act civil sanctions are not available for all offences and, where they are available,
not all of the civil sanctions can be applied. Similarly non-RES Act notices, powers and
orders are not available for all offences. A list of all available sanctions for each offe %
is contained within our Offence Response Options (ORO) document. \%

When considering the choice of sanction, we will also consider whether a reguIthry
position statement has been published for that offence. Regulatory position gégtements,
where available, are set out in the ORO. O

our commitment to outcome-focused regulation. We will consider t immediate
action is needed as a response to protect the environment, su& the need to
immediately serve a notice, and whether further action is t uired to secure the

First we will consider the outcome that we are seeking to achieve)?@rdance with

desired outcomes. See Figure below. 05\\'

Where we consider that advice and guidance has ngt o™will not achieve the necessary
outcome, and that some form of sanction (either cgiggiAal or civil) is required to secure
that outcome, then we will consider the facts a public interest factors (set out

below) in order to decide what type of sanctg impose.
Where the circumstances leading to th%%me could reasonably have been foreseen,

and adequate avoiding and/or preventatéde measures were not taken, the response will
normally give rise to a sanction bey\'éd advice and guidance or issuing a warning.

Enforcement and Sanctions - Guidance 1 1
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Sanction decision tree

(¢) To bring into compliance
(b) To restore or remediate (d) To punish and/or deter

(a) To stop activity \ Combination of (a) - (d)
- » Public Interest Factors

What type of sanction is
most suitable? (L
YesT v\
Is there sufficient evidence for - \Q

formal enforcement action? EWREnL SUTICiRngy
No \
Yes \

No
) ) ~=-» Macrory Penalty Principles ——— Compliance Assista
Does the offending require

(a) an immediate remedial response T

(b) a sanction to deliver desired outcome Q
- Remedial response $

)
Preliminary investigation
including public interest ~ ——» Investigation

aspects 2%
_ Incident %: Non-Compliance
> each

Triggers for enforcement |

4.1 Public Intereé'@-'actors

The importance of public interest factor may vary on a case by case basis.
Deciding on thg Ic interest is not simply a matter of adding up the number of factors
in favour of apd\eYainst applying a sanction. We will decide how important each factor
tances of each case and make an overall judgement.

Conside of these factors will normally indicate the appropriate sanction(s) likely to

redress for environmental harm and obtaining a good and lasting benefit for
vironment, affected local communities and ensuring a level playing field for

&&fwesses and others.

411 Intent

Offences that are committed deliberately, recklessly or with gross negligence are more
likely to result in prosecution. Where an offence was committed as a result of an
accident or a genuine mistake this is more likely to result in the use of advice and
guidance, warning or an available civil sanction.

Enforcement and Sanctions - Guidance 1 2



4.1.2 Foreseeability

Where the circumstances leading to the offence could reasonably have been foreseen,
and no avoiding and/or preventative measures were taken, the response will normally
be to impose a sanction beyond advice and guidance or the issuing of a warning.

4.1.3 Environmental effect

The response will address the potential and actual harm to people and the '\%
environment. Normally where an offence is classified under the Common Incident Q
Classification Scheme (CICS) or Compliance Classification Scheme (CCS) (or the (1/
equivalent under the Reservoirs Dam Risk Categorisation Scheme) as category 1 o@b‘

we would consider a prosecution, formal caution or a Variable Monetary Penalty.

Certain offences are of a type designed to prevent environmental harm, for

example particular abstraction offences. Where such an offence could give rlse\

either a category 1 or 2 CCS or CICS incident we would normally consider Q

prosecution, formal caution or a Variable Monetary Penalty.

41.4 Nature of the offence $

instance where our staff are obstructed in the conduct of uties, where we are
targeting a particular type of offending or where we are |ded with false or
misleading information, we will normally prosecute

Where the offending impacts on our ability to be an efﬂmez ? ffectlve regulator, for

4.1.5 Financial implications $

Where legitimate business is undercut, o re profits are made or costs are avoided,
such as costs saved by not obtaining a it, this will normally lead to the imposition
of a Variable Monetary Penalty or a@secution. This will include offences motivated
by financial gain.

4.1.6 Deterrent e t

When choosing a san&%ﬂ we will consider the deterrent effect, both on the offender
and others. Prosec s, because of their greater stigma if a conviction is secured,
may be appropr;ﬁ even for minor non-compliances where they might contribute to a
greater levelypf rall deterrence.

Where the éof a sanction is likely to reduce future self-reporting of offences or non-
complian@ different sanction may be appropriate.

40)\} Previous history

691e degree of offending and/or non-compliance (including site-specific offending or
generic failures by the offender) will be taken into account. We will normally escalate
our enforcement response where previous sanctions have failed to achieve the desired
outcome. For example, where a formal caution has previously been used to deal with
offending but has failed to encourage behaviour change and prevent a repeat of the
offending, it is likely that the offender will be prosecuted or, where available, a Variable
Monetary Penalty will be served.

Enforcement and Sanctions - Guidance 1 3



4.1.8 Attitude of the offender

Where the offender has a poor attitude towards the offence and/or is uncooperative
with the investigation or remediation, this will normally mean that we consider a
prosecution or a Variable Monetary Penalty. Conversely, where the offender provides
us with the details of an offence voluntarily or through a self-reporting mechanism, we
will take this into account when deciding on a sanction or whether advice and guidance

will suffice.
N

41.9 Personal circumstances \(LQ

We will consider the personal circumstances of the offender (for example if the offe b‘
is suffering from a serious illness). A first offence by a juvenile will not normally re,
prosecution. R

When we are considering a sanction that incorporates a financial penalty or?
requirement to perform costly remediation we will carefully consider the o er's
ability to pay. Where that consideration indicates the penalty is beyon offender’s
ability to pay it will be modified to place it within the reach of the oﬁ$

>

We will not normally apply a Fixed Monetary Penalty or a \/ & Monetary Penalty
(unless there is significant financial gain) to an offence w: & person is receiving
Common Agricultural Policy (CAP) payments that are %t ed to be reduced by
reason of failure to comply with the relevant cross cg nce requirements, but we
may still apply other civil or criminal sanctions.$(b

4.2 Other public interest coni'\ rations
o>

4.2.1 Serious offences \Q

When we are dealing with ove@inality, gross negligence or reckless behaviour or
where the seriousness of afkoffeénce requires that it be heard in a public forum, we will
normally choose to prosed{de’

We will normally co@ér prosecution, subject to a consideration of the public interest
factors, where eithel

e thed ing has been intentional, reckless or grossly negligent or involves
oNght criminal activity;

o @ offending has created serious harm (or has the potential to cause such
harm) to the environment or to people;

0 there has been large-scale and protracted non-compliance with regulatory
provisions;

. our staff have been subject to harassment, alarm, distress or fear of
violence;

e intentionally, recklessly or wilfully making a false or misleading statement or
record;

e we have been obstructed in our duties and this obstruction has prevented the
investigation of potentially criminal activity or an offender has impersonated
an Environment Agency officer; or

e where an offender has failed to comply with a Stop Notice.

Enforcement and Sanctions - Guidance 14



4.2.2 Minor breaches

When we are dealing with minor breaches of a permit condition where there is no
environmental impact, we will normally choose to provide advice and guidance to help
the business back into compliance.

423 Repeat offending

Where offending has continued or been repeated despite us taking enforcement action '\
we will normally increase the level of our enforcement response and impose a more (19

sSerious or severe sanction. b‘

Where a recipient fails to comply with a notice we will seek a sanction that iﬂely to
punish and/or deter. O

4.2.4 Failure to comply with a notice

4.2.5 Operating without a permit, licence or othe &ority

Where a person has failed to obtain the necessary authorisah&then we are more
likely to impose a sanction that is likely to punish and/or dg&\

\$\

We will always have regard to the compliance@ of an offender. We will not
normally take account of offences committeg omanother of an operator’s sites unless

4.2.6 Multiple site operations

they are of a similar type or demonstrate erall management failure on the part of
the operator.

4.2.7 Offences by bod corporate

We will take enforcement a8tjor~against those persons responsible for the offence.
Where a company is invol{e)l; it will be usual practice to enforce against the company
where the offence res from the company's activities. However, where an offence
has been committe body corporate and is attributable to the consent, connivance
or neglect of any dire€tor, manager, secretary or other officer, that person can be guilty
of an offence 4l liable to be the subject of enforcement action for that offence.

In such circ tances we will take action against the most appropriate body (corporate
and/or ingighgltial) or in combination, using the full range of the enforcement tools at our
dispos appropriate cases, we will consider seeking disqualification of directors
unc@Companies Act.

6Q2.8 Combining sanctions

Other than where specifically allowed by the legislation it is not normally possible to
combine criminal and civil sanctions for the same offending.

Combinations of sanctions will in some circumstances be possible but careful regard
must be had to the relevant legislative provisions. For instance, the RES Act 2008
allows us to impose Variable Monetary Penalties, Restoration and Compliance Notices
for the same offence.

Where it appears desirable to use a combination of sanctions we will carefully consider
the extent to which this is lawful and appropriate. For regimes which involve annual
registration and compliance such as those established by Producer Responsibility

Enforcement and Sanctions - Guidance 1 5



obligations, where we choose a civil sanction response, we will endeavour to reflect all
compliance failures by choosing one civil sanction option, which most fairly
characterises the offences arising, rather than issuing a number of sanctions for each
compliance period.

4.3 Other notices, powers and orders

Many of the regimes that we enforce already contain powers to serve specific '\(b
enforcement notices which require the recipient to stop offending, to restore or Q
remediate an affected environment or to come into compliance with regulatory (1/
requirements. These existing provisions may be used wherever appropriate. \

\Qb‘
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5 Procedures for RES Act civil
sanctions

The RES Act sets out highly prescriptive requirements and procedures for regulators
wishing to use civil sanctions. These are expanded by the:
o Environmental Civil Sanctions (England) Order 2010 (ECSO); and

o Environmental Civil Sanctions Miscellaneous Amendments (England)
Regulations 2010 (ECSR).

The legislation does not set out all of the considerations which arise in relation to \Q
proceedings which are alternatives to criminal sanctions. We believe that we musY*Q
demonstrably fair and judicious in the way that we administer our civil sanction

regime. Accordingly, we will adopt high levels of propriety throughout our prgeedures in
respect of the use of these civil sanctions. We will ensure that an oﬁender&?
receives a Notice of Intent for a civil sanction has similar safeguards tO@ offender who
has been prosecuted. We will ensure that the safeguards inform our siderations in
the use of administrative penalties as set out below. @'

In carrying out our investigation as to whether or not an offen@ s been committed,
or is likely to be committed, we will apply the safeguardsjq&@awn by the Police and
Criminal Evidence Act 1984. \

When assessing our evidence as to whether an offe%ﬁs been committed we will
carefully assess the weight and cogency of all of vidence to satisfy ourselves that

an offence has been made out in accordance e relevant test. We will take into
account any weaknesses and ambiguities ipdur evidence and strive to search for the
truth so far as possible in relation to any ambiguities. In the event of a direct

conflict of evidence we will construe an certainty in favour of the accused.

We will ensure that the recipient o otice of Intent has a clear statement of the facts
behind the proposed sanction ils of the evidence upon which we rely so that he
will understand the case ag n%mm. We will detail the offence alleged, date and time
of commission and the ciré;stances of the offence to the extent that they are known

to us. \
If at any time we ar;&}ossession of material which undermines our case or assists
I

the offender we wiill ¥Sclose that material in accordance with the interests of justice. If
we find that thé material which is so sensitive that a judge should rule on the issue
of its disclo or admissibility then we will consider whether it is more appropriate to

proceed @ y of prosecution rather than administrative sanction.

refully consider and weigh any representations we receive and review our
e in light of these. Decisions to proceed with a civil sanction in the face of
sentations to the contrary will only be made by a separate reviewing lawyer and
nager.

We will have regard to the interests of victims and third parties whose interests have
been adversely impacted by an environmental incident. We will attempt to ensure that,
in accordance with the ‘polluter pays’ principle, third parties are compensated
appropriately when a civil sanction is imposed or an Enforcement Undertaking
accepted. We will encourage offenders to engage with the local community and to
assess and remediate fully the impacts of an environmental incident.

Where we receive information from an offender that a third party is to be compensated
we will require evidence, usually by confirmation in writing, that the third party is
satisfied with the compensation arrangements. Only where we believe it to be
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appropriate in all the circumstances will we proceed with a civil sanction, including an
Enforcement Undertaking, without some attempt having clearly been made to agree
reasonable compensation with a directly affected third party.

In accepting an Enforcement Undertaking we will make it clear that this does not
forestall or prejudice the rights of third parties to bring their own civil claims in relation
to the incident to which the undertaking relates.

5.1 Enforcement Cost Recovery Notices (ECRNSs)

We may serve Enforcement Cost Recovery Notices requiring payment of our costs up
to the time of imposition of most civil sanctions. We will always seek to recover our

costs in accordance with the "polluter pays’ principle and will attempt to assess our @b‘

actual and necessary costs associated with the imposition of the sanction and req&
these from the relevant offender.

An Enforcement Cost Recovery Notice may not be served where a Fixedwtary
Penalty is imposed as the legislation does not allow this. Where an Enfor ent
Undertaking is offered we are not entitled to require payment of our ¢ @but we will
look more favourably upon Enforcement Undertakings which offe@tribution
towards the costs associated with an alleged offence and the nce of the
undertaking through to its discharge under a completion certifi .

While we may reduce the amount of a civil sanction byngséen of an offender’s inability
to pay the amount due we are unlikely to reduce the a nt of an Enforcement Cost
Recovery Notice. This is because the Enforcemen ('gst Recovery Notice should reflect
the actual costs associated with the offending a sanction imposed and because
of our duty to protect the public purse.

There is a right of appeal against the im ion of an Enforcement Cost Recovery
Notice as provided for by the relevant tory Instruments.

. N
5.2 Non-compliance @altles (NCPs)

We are entitled to imposeébn-Compliance Penalty where an offender fails to comply
with a Compliance No 8@ estoration Notice or Third Party Undertaking. This is the
case even where a iAble Monetary Penalty is also imposed for the relevant offence.
We will attempt tg aseess the real cost of complying with the original sanction or Third
Party Undertak@nd will base our Non-Compliance Penalty on this assessed cost.
We will the Q(e into account the reasons for the non-compliance in assessing what
i ercentage of that cost should be imposed by way of a Non-Compliance
e failure to comply is deliberate then the percentage is likely to be greater.
re arises because of facts and circumstances beyond the offender’s control
t e percentage will be smaller. Because any such failure is likely to be fact

ific we will apply the public interest criteria to decide what percentage payment is

propriate by way of a Non-Compliance Penalty.

For Compliance Notices and Restoration Notices we can prosecute for non-compliance
with a notice or serve a Non-Compliance Penalty. In normal circumstances we would
choose to either impose a Non-Compliance Penalty or prosecute depending on the
particular circumstances of the non-compliance. Where a Non-Compliance Penalty is
served but this does not bring about compliance with the original notice we may still
prosecute for the original offence.
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If the requirements of the original sanction or Third Party Undertaking are complied
with before the time set for payment of the Non-Compliance Penalty, the penalty falls.
We would have regard to the desirability of reducing the amount of a Non-Compliance
Penalty if its imposition led to prompt and comprehensive proposals for compliance
with the terms of the original notice.

The relevant Civil Sanctions Statutory Instruments provide a right of appeal against the
imposition of a Non-Compliance Penalty. '\(2)
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6 Appeals

Enforcement action (specifically the imposition of a sanction) can normally be appealed

either through the criminal court process or as a result of specific appeal provisions.

Our notices set out the rights of appeal which apply in the specific circumstances of

each sanction or provision. When considering any type of appeal against enforcement

and sanctioning action it will usually be appropriate for the recipient to obtain '\%

independent legal advice. Q

6.1 Appeals against RES Act sanctions \Qb‘

RES Act sanctions cannot be imposed in the following circumstances: '\
e where that offence is not specified as having a RES Act sanction availdble;
. where that offence does not have that particular RES Act sancti@Q/ailable;
. where no offence has been committed;

e where itis not possible for the offence to be proved beyﬁeasonable

doubt; or &
e where representations indicate that a defence j@ble.

Environmental Civil Sanctions (England) Order 20, CSO) and the Environmental

N
References to specified offences mean those that ar §§cified under the
Civil Sanctions Miscellaneous Amendments (E ﬁd) Regulations 2010 (ECSR).

These are very far ranging. The First Ti bunal has issued forms and guidance in
respect of such appeals and these are ilable from their website (
http://www.iustice.qov.uk/forms/hr@ax-and-chancerv-upper-tribunal).

Generally, the grounds of app%@ inst the imposition of a RES Act sanction are as

Where a RES Act sanction can be impcif@bur notices will set out rights of appeal.

follows:
. that the decisio s based on an error of fact;

e that the deci was wrong in law;
o that the d&JSion was unreasonable;
e the é@mt is unreasonable;

° \Gther reason.
X

Theﬁ\e set out in more detail at Annex 3 below.

O
6@1.1 Compensation provisions - Stop Notices

\6 Where a Stop Notice has been served we must compensate a person if, as a result of
,QQ the service of the notice or the refusal of a completion certificate, that person has
suffered loss, and:
¢ we withdraw or amend the Stop Notice because the decision to serve it was
unreasonable or any step specified in the notice was unreasonable;

e we are in breach of our statutory obligations;
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o the person successfully appeals against the Stop Notice and the Tribunal
finds that our service of the notice was unreasonable; or

o the person successfully appeals against the refusal of a Completion
Certificate and the Tribunal finds that our refusal was unreasonable.

In these circumstances compensation should cover loss including exceptional costs

resulting from the service of the Stop Notice (for example, legal or expert advice). q)
A person who wishes to claim compensation must do so in writing to the address which ?\
appears on the Stop Notice with which they have been served. Q
Any dispute over whether compensation should be paid, or over the amount of any (1/
such compensation, shall be referred to the arbitration of a single arbitrator appointed &

by agreement between the parties to the dispute or, in default of agreement, a per

will have the right of appeal to the First Tier Tribunal against our decision not to p e
compensation or against the amount of compensation.

The compensation scheme is without prejudice to a person’s rights to seek [cqess

through the Ombudsman, judicial review or civil litigation. O
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Annex 1: Variable Monetary
Penalty methodology

1. General principles
1.1 When we may use a Variable Monetary Penalty (VMP)

Under our Enforcement and Sanctions Statement and Enforcement and Sanctions
Guidance, Variable Monetary Penalties may be used for specific offences especially
where the imposition of a financial penalty may change offender behaviour and det
others. This may include, for example, cases where although there has been si %nt
environmental damage requiring restoration imposing a VMP is also appropriat
Variable Monetary Penalties will also be used to remove an identifiable finansial benefit
or saving resulting from non-compliance, where appropriate. We may alsc& to use
them where there is evidence of negligence and mismanagement, but@

sufficient to warrant prosecution. $

4

1.2 Government guidance
The Government has issued guidance to regulators on ho@must calculate

Variable Monetary Penalties [Defra/WAG guidance]. ’E\

This methodology follows that guidance. It is importan ote that:

e Variable Monetary Penalties have to be caIcu?&@mdw@ually for each offence and
the starting point for the deterrent componen lr\ e below) for each offence has to
be individually determined.

o Where more than one offence is com @ a separate VMP may be imposed at
the same time for each offence.

e The total payment under any sm@%P may not exceed £250,000.

1.3 Overview of componenté@ Variable Monetary Penalty

Variable Monetary Penaltlﬁqave three components:
i.  Financial benefi ponent — to remove financial benefit from the offence

including: 0

e avoided c%zguch as permit fees;
vings arising from being non-compliant e.g. equipment, staff,

e oper 'r‘1§‘ . - , ) .
con ts; and
o ial gain arising from operating at lower costs.

C)Q Deterrent component — based on one of three starting points determined by the
characteristics of the offence, which is then adjusted according to aggravating

6 and mitigating factors. The three starting points are:

a) the financial benefit from (i);
b) the costs required to comply with a restoration notice;

c) the maximum criminal fine a magistrate’s court could impose for the specific
offence where there is neither significant restoration nor significant financial
benefit.

The deterrent component is added to the financial benefit to:
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e change the behaviour of the offender;
e act as a general deterrent to others to help to improve compliance

overall; and
e reassure those that do comply that the non-compliant have not secured
any
e advantage from offending.
iii.  Deduction component — to reduce the penalty by some of the costs incurred by (2)
the offender. ?\

The basic calculation is: (Financial benefit + Deterrent) — Deductions = VMP (1/
Where: Deterrent = £ (Starting point x Total aggravating factor) — £ (Total mitigationQb‘

1.4 We calculate the Variable Monetary Penalty in the following stages: '\'\

We assess and estimate each starting point relevant to the offence: Q
¢ the financial benefit gained by the offender in committing the offen@
¢ the costs required to comply with a restoration notice; and
o the maximum criminal fine a magistrate’s court could |mpos the specific
offence where there is neither significant restoration no, ( icant financial
benefit. 6

We choose the starting point for the deterrent compon ending upon the nature of
the offence. We will usually choose the one with the h@gst value, unless there are
reasonable grounds for choosing a lower value.

We assess the aggravating factors and the miti % factors and use them to modify
the chosen starting point to give us the Varigb onetary Penalty total. Some
aggravating factors may be such as to indi the use of a prosecution rather than a
civil sanction such as a Variable Monej@enalties.

We consider deductions, the costs incunt@d by the offender that can be taken into
account to reduce the penalty.

We calculate the Variable Mo enalty for the Notice of Intent we shall serve on
the offender. We include th n& mount payable, after any written representations
have been made, in the F’_&Notlce

We provide more detaig( ch of the components in section 2.

2. Calculating ar@timating the components
2.1 Estimatin@ancial benefit

Variable M@ary Penalties aim to remove any direct financial benefit from an offence

including
. ‘égéed costs;
0 perating savings; and (where applicable)

OQ any gain made as a direct result of the offence.

Financial benefit will not always be an identifiable feature of a case. For example, in
some water pollution cases there may be strict liability for the case but very little
obvious gain. However even in these cases there may be some avoidance, for
example alarms not installed and maintained, inadequate bunding or security
measures not installed. These failures will be investigated and any costs avoided will
be considered as financial benefit.

The boxes below outline how we may identify financial benefit.
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Avoided costs:

While what may constitute financial benefit cannot be specified for all cases, it would
include all avoided costs where these can be identified and estimated.

These costs, which may include fees, registrations, taxes (for example landfill, unless
they are being recovered by the relevant authority), will be assessed and estimated
and if disputed or otherwise necessary, we will seek evidence of them from the
offender.

Operating savings:
We will assess and estimate operating costs such as administration, staff, consultants
and set-up costs and if disputed or otherwise necessary, we will seek evidence of the

from the offender.
We will base any relevant set-up costs on either current set-up costs or costs at the\Q
time of the offending, whichever is the highest.

This prevents any advantage from deferring operational costs until such time aA
technologies and operational practices are cheaper, or obtaining an advant@gfrom
interest on non-expended sums or tax differentials. (@)

4

Other financial gains: >

We can assess other aspects of the financial benefit where thes
can be readily calculated or estimated, and where their remov
competitive advantage that offenders have gained as a dir,
This may include the return on money not invested in plag
profit accrued as a result of the non-compliance.

This may be the case where, for example, the operatign Is intrinsically and wholly
linked to the offence, such as operating a waste gement facility without obtaining

obvious or they
dresses any

ult of the offending.

uipment or training, or

a permit, and where the business could not h een set up and continued other than
by offending.

Wherever possible we will base the calc of financial gain on evidence.
Offenders can be required by powers u Schedule 2 1(6) Environmental Civil

proportionate VMP, including fin information.
If they fail to comply with this r. ment, we will estimate the financial benefit based
on the evidence we haveeé d on similar cases or industry practices.

Sanctions Order 2010 to provide?%formation necessary to determine a

Offenders also have a ch to make representations at the Notice of Intent stage.

2.2 Choosing the ng point for the Deterrent component

The choice will dgrend on the characteristics of the offence. Reference should be
made in eack, c to the Enforcement and Sanctions Guidance.

To reflect t%eriousness of the offence, the starting point for determining the deterrent
compon ill be that which is the most significant in terms of characterising the

offen is is likely to be the starting point with the highest value.

se is decided on its individual merits, allowing for discretion to be applied in
such as those where, despite severe environmental damage, only limited

d toratlon can practicably be undertaken (hence low cost), or where a large number of

elatively minor or technical offences could give rise to a disproportionate penalty
should the statutory maximum be used.

We acknowledge that no two cases are the same and that they will often contain
several elements. We cannot therefore prescribe the exact circumstances where each
starting point will be used or for which offence a starting point will be used. However
the characterisation of the offending, and hence choice of starting point, can be broadly
determined as follows.
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2.3 Cases that are characterised by financial benefit

This will include cases where offending behaviour generates significant financial benefit
in comparison to the restoration costs if present (where this is required by notice) or the
available statutory maxima. Whilst it is ultimately our estimate it should, where

possible, be determined with evidence directly from the offender or from industry
associations and professional bodies to give a degree of certainty.

Example: A failure to register under the Producer Responsibility (Packaging) Q)
Regulations will typically involve three offences for each year where the registration is '\
not made. One of these offences will be the failure to purchase Packaging Recovery Q
Notes to, for example, the value of £10,000. The statutory maximum for the offence is (1/
£5,000. In this example the offence is characterised as one of financial benefit, and %

financial benefit is also the starting point of highest value. Financial benefit will \

therefore form the basis for the calculation of the deterrent component for this Jb(

offence.
OQ

Note: Restoration costs will typically not apply to cases of this nature.

2.4 Cases characterised by restoration costs §

This will be the starting point for calculating the deterrent com where there is
environmental damage resulting in costs from the issue of a ration Notice' that
are significant when compared to any financial benefit frqr\' offence or the available
statutory maxima. &\

ebe economic valuation methodologies. Undertaking individual valuation studies for

Restoration costs

Use of restoration costs as a starting point only VS ds to those associated with
restoring the position to that which it would een if the offence had not been
committed. It does not include restoring or, iring infrastructure. Costs incurred by us
in restoring the environment? are exclu om the penalty calculation.

We do not include costs incurred by th ender voluntarily as this would act as a
disincentive for voluntary restorati d restitution to adversely affected third parties.
They may however be taken i ount in the deductions component.

The restoration costs assog ith the notice must be determined with some

certainty, either because t have already been carried out (where specified in a
Notice), or where they gre result of the specification in a Notice and costed (and
these costs are acce by the offender.

We do not take hist ontamination into account. We will only take account of costs
that we can dgmpepgstrate arose from the commission of the offence.

In the first plac will rely on the costs assessed for the restoration notice.

If no costs been assessed for the restoration notice, we will base the level of

e carry out on whether the outcome of the assessment is likely to have a
impact on the level of the penalty.

C@}?ating restoration costs will not always be straightforward as it can require the use

very case will not be practical. The general approach we will follow is to use a

1 A restoration notice here includes a RES Act Restoration Notice, Anti Pollution Works Notices under s161A Water
Resources Act 1991 or an s59 EPA 1990 Waste removal notice.

2 Costs incurred by the Environment Agency for restoration can only be recovered via specific statutory costs recovery
notice (e.g. s161 Water Resources Act 1991) where a relevant power exists, and do not form part of the penalty
calculation.
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progressive assessment methodology that moves from qualitative to quantitative to
monetary assessment as necessary.

Where a particular type of impact may be significant enough to affect the level of the
penalty, it should first be described in quantitative terms and then, if possible, in
monetary terms. Government guidance on valuation will be used for the quantification.

Example: A long-running chronic oil pollution affecting several kilometres of a local
stream is finally traced to a company where an unbunded industrial oil storage facility is
found to be the cause. The financial benefit is estimated to be the cost of building a
bund around and is a few hundred pounds, but in preparing the service of a restoration

criminal fine assessed is less than the assessed restoration costs and so we do rb{
use it in this case. Hence we use the restoration costs as the starting point for
calculating the deterrent. We then apply aggravating and mitigating factors @deduct
the offender’s relevant assessed costs.

2.5 Cases where the maximum criminal fine a magistrates cou@ld impose
for the specific offence is used

This will be the starting point for calculating the deterrent com&ent where the
financial benefit and/or restoration costs are either not pre annot be ascertained
with any certainty or are not a significant feature of the c’g.‘e. where they are less
than the statutory maximum available). s

This will be the maximum penalty that can be ap n a magistrates’ court for the
offence committed. We must be satisfied that ave the evidence to prove each
individual offence beyond reasonable doubtaqnd care will be taken to distinguish
between a single continuing offence (suc ailure to have a permit) and periodic
repeated failures (such as failure to pr annual returns).

Example: Due to a failure to regi @ series of summary offences (penalty £5,000
each) are committed over six . The offences, however, have very little financial
benefit to the offender and ct environmental impact, hence no restoration costs.
The offending behaviour iést characterised by the length and number of offences,
therefore the starting p@lot for the deterrent component of each VMP (as each offence
would have an indivj VMP, should more than one be applied) will be the maximum
criminal fine. We hen apply aggravating and mitigating factors and deduct the

offender’s relev@assessed costs.

3. Agg@@mg and mitigating factors

After arting point is chosen, it will then be adjusted to reflect the individual
tances of the case as broken down into aggravating and mitigating features.

e@gravating features will be assessed and scored, and their scores added to make a

ultiplying factor. This will be multiplied by the starting point to make the aggravated
penalty. This multiplier cannot exceed a maximum of four times the starting point.

Similarly, mitigating features will reduce the deterrent component. Mitigating features
will be assessed and scored as percentages, which will then be added to give a total
percentage reduction in the aggravated penalty. Application of mitigating features will
normally allow up to an 80% reduction of the deterrent element, but the regime can
allow for 100% reduction in exceptional circumstances.

The aggravating and mitigating factors are calculated as follows:
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Total aggravating factor = Sum of assessed individual aggravating factors (with a
maximum total of 4)
Total mitigating factor = Sum of assessed individual mitigating factors (Percentage of
starting point)
Total mitigation = £ (Starting point x Total aggravating factor) x Total mitigating factor

3.1 Aggravating factors

The following factors will be scored using scales described under each factor. These

N

scores will be added. There will be a maximum score of 4. A ‘0’ denotes that the factor Q
is entirely absent. Normally more than one factor must be present before the maximumbgll

overall multiplier can be applied. Q

3.2 Blameworthiness

is fairness to the offender and differentiation between offences. The score, this factor

Blameworthiness or culpability will be assessed on a sliding scale to ensure ;Ea'hmre

is selected from the following whole numbers scale to best fit the case

O

Multiplier to be Explanation Q‘

applied A&{b.

x3 Deliberate offence. Howevesg nticipated that prosecution will
be the normal outcome foK erate acts.

X 2 Reckless offence. For awd that are committed intentionally
without regard for t @nsequences and or the environmental
harm that results.

x 1 Negligent offgne& For offences committed where the offender
was in a posi to stop or prevent the offence but failed to
recognisg@ danger or have the correct procedures in place.

x 0.1 Low/ng clipability. For offences that occur as a result of a
ge accident rather than the absence of prudent preventative
Q ures, or where adequate preventative measures and

g\ cedures were in place but were overcome by exceptional
O\ events.
X,
3.3 History O
Previous offenc ill be relevant to the current offence. These may relate to the

R

case.

example a permit breach where there have been previous similar
hat site) or they may relate to the offender in which case they may
nagement or corporate failures.

ore for this factor is selected from the following whole numbers scale to best fit

Multiplier to be Explanation
applied
x3 Previous conviction, Stop notice or Suspension notice for

offences occurring within the last three years. However it is
anticipated that prosecution will be the normal outcome where
this is the case.
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X2

Previous formal caution, Variable Monetary Penalty or issue of
any other notice (other than Stop or Suspension notices) for
offences occurring within the last two years. This encompasses
earlier admissions to previous offences, long-running offending
behaviour and non-RES Act notices.

X 1

Previous written warnings or Fixed Monetary Penalties, warning
letter or five or more site warnings for offences occurring within

x0

the last two years. Cb
No previous offences. Factor absent. N

3.4 Attitude

This factor accounts for the offender’s attitude to and actions following the oﬁence.@b‘

v

includes lack of prompt action to eliminate or reduce the risk of damage resultingfg
regulatory non-compliance and lack of cooperation with us in investigating the Qf(en e,

The score for this factor is selected from the following whole numbers sca

assessing the damage or assessing a proportionate Variable Monetary Pw
est fit

the case.

Multiplier to be
applied

Explanation

=

X3

en to stop the offending or
ntal damage, refusal to

, assessment or remediation.
These types of factors normally warrant prosecution but we
will allow an element gf, flexibility, for example for dealing with
companies where if)8difficult to assess corporate knowledge.

Despite knowledge, no action
stop significant/serious envi
cooperate with the investigQX

Partial, insuffici or incomplete action was taken to stop the
offence and pxevent harm from occurring or continuing and/or
there was co-operation but this was not full and voluntary.
For exa where prompt action would have prevented the
offengjxg continuing or damage from occurring or persisting.
nformation had to be required or compelled rather than
ed, assistance or cooperation with remediation was delayed
only partial.

x 0

9
XN

* Prompt action which immediately stops the offending, full and
frank cooperation with the investigation and remediation. Factor
absent, for example when immediate remedial measures,
training, process or policy changes are undertaken, or there is
complete cooperation with the investigation and/or remedial

activity.

Thi

N
3.5 F{Cgeability and risk of environmental harm
to

r considers whether the offending or any resulting environmental harm could

@ een foreseen by the offender and how effectively the environmental risks and

6 ir consequences were being managed. Where the risk of harm or the actual impact
can be accurately assessed, we will base our assessments on our systems including

the Common Incident Classification Scheme (CICS)/Compliance Classification Scheme
(CCS). Note that CCS scores must be final ones reflecting the potential/actual impact,

not initial assessments.

This factor therefore takes into account any actual impacts arising from the offence.
The score is selected from the following whole numbers scale to best fit the case.
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Multiplier to be Explanation
applied
x4 Where the offence was obvious and bound to occur
without action or where there was a confirmed Category
1 CCS/CICS breach or incident. Incidents and breaches
of this nature would normally warrant prosecution, but
we will allow an element of flexibility for exceptional

cases. _ _ '\QD

X3 Where the offence, while not obvious, was bound to

occur without the required or reasonable measures put Q
in place or where there was a confirmed Category 2 ‘(1/
CCS/CICS breach or incident confirmed score.

X2 Where the offence occurs and results in a Categor)\i\\’
CCS/CICS confirmed score.

x 1 Category 4 CCS/CICS confirmed score. Thisq;ﬂ include
those cases where there is no environmen pact but
where the offence was a foreseeable C((Qequence of

inaction ?
x0 Where the offending was unfor si le. Factor absent.
This will include cases which h arisen as a result of

third party intervention that \@j not have been
reasonably foreseen, fo@hple isolated vandalism or

the actions of a disgrun mployee.

-

3.6 Ignoring previous advice and guidance$

This factor will be applied where advice a guidance have previously been given to
an offender, or where specific codes of ice apply to the sector (for example Code
of Good Agricultural Practice, Best Ayailemle Technology). The score is selected from
the following whole numbers scale& est fit the case.
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Multiplier to be
applied

Explanation

X 2

Where advice for avoiding or mitigating the offence has
been given to the offender and not followed. This will
include breaches of a permit condition where a Notice
has been served requiring provisions that would have
directly impacted or prevented the offence or its
consequences, and failure to follow direct advice, for
example pollution prevention following a site
assessment.

A

X1

Where codes of practice or standard technologies exist
relating to the activity from which the offence arose b
were not (or only partly) followed or implemented. )@
will include failure to install industry-standard eqyi t
which would prevent the offence occurring or the ilpact
of the offence, or use of inferior equipment tdated
equipment.

x0

Where codes of practice documents or&tandard
technologies exist which were follo NThis will include
cases where this was implement where advice and
guidance were followed but failé prevent the offence
from occurring.

A
N
3.7 Calculating the multiplier $

Where a single factor of the highest value (4) is py t, this will represent the
maximum aggravating factor and no others nee e considered.

Where several factors are present we will a% m up, but they are capped at a
maximum of four times the starting sum.

The deterrent component is multiplied @ aggravating multiplier before mitigating
factors and deductions are consider

4. Mitigating factors

The deterrent component i
Where present, each appl
reduction. These are fi

her reduced to take into account any mitigating factors.
e mitigating factor is scored and awarded a percentage

percentage numbers for most of the mitigating factors,

except factors 4.6 ‘P nal circumstances’ and 4.7 ‘Case-specific features’, which are
whole number percestages within a maximum range.
Where a factor'4 t present or there is insufficient evidence, the score will be 0%.

ge scores are then added together and applied to the deterrent

compone ter the application of the aggravating factors). The normal maximum
deducti at can be applied will be 80%. In cases where there are exceptional or
uniq se factors the deduction can be increased to 100% of the deterrent

Deduction

Explanation

10%

Voluntary effective preventative measures that were put
in place prior to the offence occurring. This will take into
account, for example, infrastructure, management
systems and training that was not required as part of a
permit or industry standard.
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4.2 Cooperation with the Environment Agency: maximum 10%

The following percentages can be added together to produce a maximum of 10%
where both are present.

Deduction

Explanation

5%

Voluntary and full cooperation in investigation and
assessment of a proportionate VMP: deduction. This will
apply to actions taken following the discovery of an
offence, such as investigating the circumstances that led
to it, attending interviews and providing records.

5%

Voluntary and prompt cooperation in remediation: b‘
deduction. This will apply where environmental imp (Q
has arisen from the offence. K

4.3 Self reporting: 20%

OQ

Deduction

Explanation

O

20%

Immediate and voluntary reporting egulatory non-

compliance. This will apply wh ek offence is
unknown to us and is report@mptly by the offender.

N

4.4 Immediate and voluntary remediation and re@ration: maximum 20%

The following accounts for voluntary works onI@ks required by the relevant notice

are deductible from the final overall figure (see

ductions below).

9
N\
(’\\'

Deduction Explanation (O

20% Comple ediation and restoration undertaken
withogp requirement. This will apply where works are
u%en voluntarily without formal requirement and
& restore the environment as far as possible to that

x ich existed prior to the offence.
e
10% \V Partial remediation and restoration undertaken without

requirement. This will apply where works are undertaken
which partially restore the position, but where additional
works could be done but have not been done, for
example because the offender considers the cost of
doing so will only achieve minimal benefit.

4.5 A@de to the offence:

maximum of 10%

Deduction

Explanation

10%

Prompt action taken to stop the offence and prevent a
recurrence. The maximum will apply where both factors
are present, for example prompt remedial action,
management instructions, procedures, infrastructure
and/or training which will effectively prevent the
recurrence.

5%

Prompt action to stop the offence. Where prompt action
is taken to stop the offence but where further action to
prevent a recurrence is either not taken or not a factor of
the offence.
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4.6 Personal circumstances: 10%

Deduction Explanation
0%-10% Where the personal circumstances of the offender
(Whole mitigate the cause of the offence or its effects. This will

percentages only) apply where the age, physical or mental capability of the
offender affects their ability to physically react or deal

with the offence promptly or to mitigate its effects, or
where it may have had some bearing on the
circumstances of the offence being committed. While it
will be presumed not to apply in a case, where evidence |

depending on the personal circumstances and how Q
closely related their impact was to the offence. '\\

is forthcoming a discretionary deduction can be made b‘@

N

N

4.7 Case-specific factors: 20%

N
Deduction Explanation \$
0%-20% Other case-specific mitigating feagbs. this will only
(Whole apply in rare cases where ther unusual or unique

percentages only) case factors and can be ap
from 1-20%. It allows us t
unanticipated but whic

n a discretionary basis
ount for factors which are
d tend to mitigate the cause

of the offence or its cts.
oD

</
5. Overall penalty figure ¢$

The overall penalty is the sum of the fin@ benefit plus the deterrent component
after the application of the aggravating mitigating features. It may then be subject
to further adjustment by way of re@t deductions.

6. Deductions 6(0

Finally, the overall penalty, 5\ be reduced by such costs incurred by the offender as
are solely related to theq ce. These costs will be based on evidence supplied by the
offender where nece . Where evidence is not voluntarily forthcoming, this attitude
to the offence will bR eflected as an aggravating feature and in the loss of any relevant

mitigating aIIow@e.

These cos lude:
o ‘&emsts of complying with a Compliance notice;
e

6 costs to the offender of any restoration undertaken as a result of the serving
0 of a Restoration notice;

60 e any costs recovered by us from the offender using an Enforcement Cost

Recovery notice;

e adiscretionary deduction to account for (and encourage) voluntary restoration
and repayment;

e payments to compensate those affected as part of a Third Party Undertaking
(TPU).

6.1 The costs of complying with a Compliance notice

Where a Compliance notice is served in relation to a specific offence, the costs of
actions taken to comply with it will be deducted, where evidence is provided by the
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offender. The costs could include the costs of capital investment, contracted services
and additional staff time required above and beyond that which would have been
applied under normal circumstances.

6.2 The costs of complying with a Restoration notice

Where a RES Act Restoration notice or other legislative specific Restoration notice (for

example Anti Pollution Works notice) has been served in relation to a specific offence,

the cost of actions to comply with a Restoration notice, either evidenced by the Q)
offender or estimated by us, will be deducted. The costs could include the costs of '\
actual restoration works, administrative costs and the costs of monitoring. Where this Q
includes future works to be undertaken, the costs will be assessed and agreed by us \(1/
before they are deducted; where this is uncertain we will make a fixed estimate. b‘

6.3 The costs recovered through an Enforcement Cost Recovery Notice '\'\\

Where a RES Act Enforcement Cost Recovery notice (ECRN) is served, the fotal,
where paid, will be deducted from the overall Variable Monetary Penalty pg'ﬁb issue
of the VMP. The ECRN may include our legal, expert, or administrative Co$¢S incurred
up to the point at which the Variable Monetary Penalty is imposed. $

offender in
accounted for at a rate

6.4 An amount to reflect a voluntary Third Party Underta

We will deduct an amount to reflect the amount expended
recompensing third parties affected by the offence. This
of £1 deduction for every £1 spent. Only that aspect of hird Party Undertaking that
is directly related to restitution for the specific offen ill be taken into account, and
the undertaking must be to an unconnected third rﬁv(that is, not subsidiaries or
relations).

6.5 An amount to reflect any other co@sulting from the offence that the
regulator considers are justified(b,

This allows, for example, for a de
discretion and must be based
incurred, related directly to th
(including preventative worl%‘qt

n for voluntary works undertaken. It is at our
ence from the offender that the costs were
nce and were necessary or of environmental

e offending premises) or public benefit.
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Annex 2: Enforcement
Undertakings

1. Criteria for accepting and rejecting Enforcement Undertaking offers (2)
1.1 General Considerations Q'\
Generally we will only consider accepting an Enforcement Undertaking (EU) offer \(1/
when:

e we believe that a breach of relevant legislation has occurred; and

e we consider the Enforcement Undertaking to be an appropriate regulato&'\\
outcome having regard to the significance of the issues concerned to th
environment and the community.

Where the relevant offence to which your offer relates, involves pollution c@1e
environment or harm to human health, we would expect and look mor, ourably upon
your offer, if you can demonstrate that any necessary remediation storation work

commenced at the earliest opportunity. &{b'

o for a Category 1 offence, or where we have com \ced legal proceedings;
e in cases involving intent or of the most sever@nvironmental impact, (but we do

not rule it out, as discretion will always ap
e where we have already determined tha rosecution is appropriate in the

public interest;

e which is made after representat\w\egotiations) over the amount of a
Variable Monetary Penalty fo&n‘B g a Notice of Intent (this is to prevent
attempts to negotiate an aaxh ed Variable Monetary Penalty down and then to
have it replaced at the kbs@a ute by an Enforcement Undertaking).

1.2 We will not normally accept an offer:

1.3 Factors we will cons&v when deciding whether an Enforcement
Undertaking is am@ opriate regulatory outcome include:

e whether we e person is likely to comply with it in the light of their
compliqn% tory;

« the ngtuMs™of the offence and the regulatory impact of the undertaking compared
to tI@ other forms of enforcement remedy;

o eOrospects of securing a timely and satisfactory environmental outcome
ere this is in the public interest.

We will seek to ensure that Enforcement Undertakings and their
development, implementation and monitoring are cost neutral to the
Environment Agency.

We would welcome and look more favourably upon an Enforcement Undertaking offer
containing actions that the person will contribute towards the costs we have necessarily
incurred up to the time we may accept this offer and for any subsequent compliance
monitoring and discharge activities.

Please note that in all cases where the offence legislation allows, we will pursue cost
recovery in accordance with the ‘Polluter Pays’ Principle.
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1.5 We will not accept an Enforcement Undertaking offer if it contains:

e a clause denying liability;

e any clause that sets up defences for possible non-compliance with an
Enforcement Undertaking.

1.6 Additional considerations

We will only accept an Enforcement Undertaking offer when the person makes a QD
positive commitment to: '\
e stop the particular conduct or alleged breach that concerns the Environment Q
Agency; and (1/

e not recommence that conduct. Qb‘
N

An Enforcement Undertaking offer must also set out how the person will:
e address the conduct the Environment Agency is concerned about; Q

e prevent that conduct occurring again; and

o rectify the consequences of the conduct, including interacting any third
party affected by the offence. %

2. Examples of what could be included in an Enforcem ndertaking offer
Your Enforcement Undertaking offer should contain actio
e secure that the offence does not continue or re

e restore the position to what it would have b Coif the offence had not been
committed,; ‘eb

e benefit any person affected by the offente (including the payment of a sum of
money); or

e secure equivalent benefit or imp@nent to the environment, where restoration
of the harm arising from the e is not possible.
Your offer must include at least the above or it will be rejected.
Examples of actions whid\rg form part of your offer includes:
o ftraining of staff;, Q)

e undertaking wi to prevent a recurrence (including undertaking pollution
studies and tion reduction programs); and

o implemer\®g a program to improve your overall compliance with the legislation.

We woul%?h to see the following elements included in an internal compliance

prograna
b&cails of the monitoring and reporting mechanisms the person will adopt;

0 demonstrable Board and senior management commitment to, and involvement

60 with, the entire program;
[ ]

the assignment of responsibility for the compliance program to a named senior
manager of the person;

» the development and dissemination throughout the organisation of a clear
compliance policy;

¢ the identification of compliance issues and operating procedures for
compliance;

¢ the development and delivery of a compliance training program to key
personnel groups within the organisation;
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o the establishment of permanent procedural checking and monitoring
mechanisms, such as nominating a compliance officer and procedures to
prevent future breaches and to ensure that any potential breaches are not only
averted but also reported to senior management;

¢ the commitment to an independent audit of the compliance program at regular
intervals (usually annually), for a specified period (usually 3 years);

e arequirement to report to us at a specified time on the steps taken to implement

the compliance program. '\QD
The Enforcement Undertaking may also include: (19
o the name of a senior manager who is responsible for monitoring and complying &
with the undertaking; and Q
o the name of an Environment Agency officer to whom the contact officer mhs{\

report. '\
Generally, the person giving the undertaking will be responsible for: OQ
e monitoring how the undertaking is implemented; and

e reporting this to the Environment Agency in the specified n@r.

Enforcement Undertaking offer and we must be satisfied is is adequate. In

The way the person giving the undertaking proposes to do tg&st be set out in the
resolving any matter we want to find ways to redress t@ nce.

3. Acceptance of your offer %

Once your offer has been accepted, it becom egally binding written agreement
between you and the Environment Agency. As such, we can enforce against the
actions you have offered. Q

4. Varying or extending an Enfow@e'nt Undertaking

An Enforcement Undertaking varied, or the period within which the action(s)
must be completed may be gx ed, if both parties agree in writing. Applications
should be made in writinggéither of the addresses shown in Part 5 of the
‘Enforcement Undertak;QD fer form’.

We will only consider pplication by you to vary or extend your EU, if we receive it
before the original l@etion date(s) and you can demonstrate you have taken
reasonable stgpg-fo Comply.

Applications;{ég ed after the relevant completion date(s) will normally be refused.

5. Disc@%ing an Enforcement Undertaking

Onc believe you have fully complied with the Enforcement Undertaking, you can

r a Completion Certificate at any time. Applications should be made in writing to
r of the addresses shown in Part 5 of the ‘Enforcement Undertaking Offer form’.

u must include sufficient information with your application to help us determine
whether or not the undertaking has been fully complied with and whether or not we can
issue a completion certificate. This may include documentary evidence, such as
receipts or technical reports on works completed.

We will also require evidence demonstrating that all affected third parties have received
any monies owing to them as part of your offer.

If you fail to provide such information, we can require it from you under written notice
and may decide not to issue a certificate.
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We will allow those with accepted Enforcement Undertakings to present to us on
agreed terms, where necessary. We are also considering the approach of other
regulators in presenting improvements.

In some cases, we may also consider it appropriate to issue a completion certificate
without the need for us to visit the site, where we have received an application in
writing containing sufficient information for us to assess compliance along with a signed
declaration from a senior person (e.g. Owner, Director, Board Member etc) in the
organisation confirming that all actions contained in the Enforcement Undertaking have
been fully complied with. For example, where we have received an electronic copy of
an Environmental Monitoring Plan.

N

Once we have assessed your application, we will make a decision whether or not to &

issue a Completion Certificate and give you written notice within 14 calendar days <\Q

our receipt of your application, by either: y\
e issuing you with a Completion Certificate; or ?\
e serving a Refusal Notice on you, outlining the reasons for our decisit@ot to
issue a certificate. O

We may also revoke a completion certificate, if we believe it was gr@& on the basis
of inaccurate, incomplete or misleading information. You will the{® regarded as not
having complied with the Enforcement Undertaking.

6. Enforcement and sanctioning response ’\\'Q
Failing to comply (either fully or in part) with an Enfo%a nt Undertaking is likely to

result in one of the following responses:
e serving a Variable Monetary Penalty, C@nce notice or Restoration notice
on you; or
e prosecuting you for the original off, Q

7. Enforcement Undertakings ar@':grd Party Undertakings

As seen above, the Enforcem ertaking can be used in a range of situations. The
Third Party Undertaking (TRU wever, is more limited in its application and has a
much narrower scope. Thﬁu can only be offered in a situation where an offender

has already received aNo%ee of Intent to serve one of the following; a Variable
Monetary Penalty, a liance notice or a Restoration notice. They can only be used
to make an offer to pensate someone who has been affected by the offence.

o
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Annex 3: Grounds of Appeal for
RES Act sanctions

Introduction The grounds of appeal for the individual RES Act sanctions are listed below.,\(b

Fixed Monetary

. e That the decision was based on an error of fact;

Penalties o ) Q
(FMPs) e That the decision was wrong in law; '\\

e That the decision was unreasonable; '\

e Any other reason.

A
Q-

Variable o That the decision was based on an error of 1;?;9
Monetary o )
Penalties e That the decision was wrong in law; K

That the amount of the penalty is un

In the case of a non-monetary req
requirement is unreasonable;

That the decision was unre %ble for any other reason;
Any other reason.

ent, that the nature of the

Compliance
and restoration
notices ®

N
That the decisiéa@'s based on an error of fact;

That the de was wrong in law;

In the ca§ a non-monetary requirement, that the nature of the
requirﬁQe t is unreasonable;

T t@e decision was unreasonable for any other reason;
other reason.

Non- \ .

complian

penalti i
N
>

&° :

.\(O'

That the decision to serve the notice was based on an error of fact;
That the decision was wrong in law;

That the decision was unfair or unreasonable for any reason;

That the amount of the penalty was unreasonable;

Any other reason.

Enforcement
Cost recovery
notices ®

Against our decision to impose the requirement to pay costs;
Against our decision as to the amount of those costs;
Any other reason.
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Enforcement
Undertaking
completion
certificate

Stop notices

Stop notice
completion
certificate

Compensation

That the decision to not to issue a certificate was based on an error of
fact;

That the decision was wrong in law;
That the decision was unfair or unreasonable;
That the decision was wrong for any other reason.

That the decision was based on an error of fact; Q\%
That the decision was wrong in law; \(1/

That the decision was unreasonable; b‘

That any step specified in the notice is unreasonable;

That the person has not committed the offence and wouIN)t ave
committed it had the stop notice not been served;

That the person would not, by reason of any defenc Q/e been liable to
have been convicted of the offence had the Stop MNotiCe not been served;

Any other reason. .$
(0.

>
That the decision to not to issue a o@tion certificate was based on an
error of fact;

That the decision was wrong igsaw;

That the decision was un'f;gbunreasonable;
That the decision wasx for any other reason.
N

A person may app I(Qainst a decision not to award compensation or the
amount of com tion:

Ontheg s that our decision was unreasonable;
On tﬁgrounds that the amount offered was based on incorrect facts;

F other reason.
NS
A\

N

O
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Annex 4: Climate Change
Regimes — Civil Sanctions

European Union Emissions Trading System, CRC Energy Efficiency Scheme, (2)
Climate Change Agreements and Energy Savings Opportunity Scheme '\

SECTION A: General principles \(LQ

A1 Introduction b‘
The legislation relating to the EU Emissions Trading System (EU ETS), the CRC x

Energy Efficiency Scheme (CRC), Climate Change Agreements (CCA) and the@'}c y
)

Savings Opportunity Scheme (ESOS) provide civil penalties for certain breachesnder
these schemes. These civil penalties are distinct from the civil penalties u he
Regulatory Enforcement and Sanctions (RES) Act 2008 and so, for clarityNillis annex
covers the climate change schemes only. E

A.2 Application of this guidance to the schemes

This guidance applies to the EU ETS, CRC, CCA and ESOS r, es. The first version

of Annex 4 (published December 2014) was finalised afte ltation with EU ETS,

CRC and CCA participants. We have applied the generakw¥iciples of that guidance —

and in particular the public interest factors — in the dev ment of our enforcement

response under the ESOS Regulations 2014. The f@her detail on ESOS in Section E

has been finalised after consultation with key s‘:@g ders including the Environment
m

Agency’s Regulated Business Forum and the issions Trading Group.

A.2.1 EU ETS
The Greenhouse Gas Emissions Tradirf?(ﬁzheme Regulations 2012 (the GGETS
Regulations 2012) came into forc anuary 2013. From that date, certain
provisions of earlier legislation — reenhouse Gas Emissions Trading Scheme
Regulations 2005 (the GGET ulations 2005) and the Aviation Greenhouse Gas
Emissions Trading SchemefRkefllations 2010 (the Aviation Regulations) — also still
apply. The following point lain the breaches under these Regulations to which this
guidance applies: 0’\,

—

For stationary instalefions:
o Generé&?ne civil penalties in the GGETS Regulations 2012 apply to breaches
egulations and permit conditions occurring on or after 1 January
his will include the failure to submit a verified report of 2012 reportable
issions by 31 March 2013. In relation to the failure to surrender sufficient
lowances to cover emissions before 1 January 2013, the civil penalties in the
00 GGETS Regulations 2005 apply. This guidance applies to all of these breaches.

6O e Generally, where an offence under the GGETS Regulations 2005 occurred

before 1 January 2013, the criminal offences in those Regulations apply. We
will consider enforcement action for these offences on that basis, rather than
under this guidance.

For aviation:
e Generally, the civil penalties in the GGETS Regulations 2012 apply to breaches
of those Regulations and emissions plan conditions occurring on or after 1
January 2013. In relation to the failure to submit a verified report of 2012
aviation emissions by 31 March 2013, the penalty in the earlier Aviation
Regulations applies but we may exercise the discretion in regulation 51 of the

Enforcement and Sanctions - Guidance 41



&
N

GGETS Regulations 2012 in respect of this breach. In relation to the failure to
surrender sufficient allowances to cover emissions before 1 January 2013, the
civil penalties in the Aviation Regulations apply. This guidance applies to all of
these breaches.

e The guidance does not apply to any other breach occurring before 1 January
2013. Instead, the relevant civil penalties and discretionary provisions are set
out in the Aviation Regulations. The ‘EU ETS Aviation — Guidance on Civil
Penalties’ applies to those breaches:
http://webarchive.nationalarchives.gov.uk/20131108051347/http://www.environ

uidance.pdf. '\\K.)

A.2.2 CRC '\
e The CRC Energy Efficiency Scheme Order 2010 (the CRC Order wapplies
rerf 20

in relation to the first phase under that Order (April 2010 to 31 14),
subject to the amendments contained in the CRC Energy Effj y Scheme
(Amendment) Order 2011 and Schedule 9 to the CRC En fficiency
Scheme Order 2013 (the CRC Order 2013). &

e The CRC Energy Efficiency Scheme Order 2013 (a éﬂded by the CRC

Energy Efficiency Scheme (Amendment) Order 20 pplies in relation to the
initial phase under the CRC Order 2013, i.e. fro pril 2014.

under the CRC Order 2010, we are also requi have regard to statutory guidance
available at

https://www.gov.uk/government/uploads/ m/uploads/attachment data/file/48007/1
170-quidance-civil-penalties-crc-order- & .pdf.

This guidance applies to breaches under both p x& In relation to the first phase
r&\o

Where there is a change in the | ive provisions between the CRC Order 2010 and
the CRC Order 2013, specific nce is made to the different provisions. Where
there is no change, referensil ade to ‘the CRC Order’.

A.2.3 CCA \O
e The Climate@wge Agreements (Administration) Regulations 2012 (the CCA
Regulationsheame into force on 1 October 2012. This guidance applies to
breachbévder those Regulations.

A2.4 %\63

o Energy Savings Opportunity Scheme Regulations 2014 (the ESOS
egulations) came into force July 2014. This guidance applies to breaches
00 under those Regulations.

.3 Establishing liability
The penalties under the GGETS Regulations 2005 and 2012, the Aviation Regulations,
the CRC Order 2010 and 2013, the CCA Regulations and ESOS Regulations are civil
penalties.

We will investigate breaches of the statutory requirements to establish whether or not a
person is liable to a civil penalty.

We will apply the civil standard of proof to the penalties, meaning that we must be
satisfied on the balance of probabilities that a person is liable.
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https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/48007/1170-guidance-civil-penalties-crc-order-2010.pdf

In gathering evidence to prove that a person is liable to a civil penalty, we will use
evidence reasonably available to us.
We may use our powers to require information to ascertain or confirm certain facts.

A4 Discretion

Where we determine that a person is liable to a civil penalty, we will consider whether it

is appropriate to exercise our discretion.

Sections B to D below explain the discretion available to us in each scheme. In q)
general, one or more of the following options may be available to us. We may: Q'\

(a) refrain from imposing a civil penalty at all
(c) extend the time for payment of a civil penalty \Qb‘

(e) modify a penalty notice by substituting a lower penalty at any fime

(b) reduce the amount of a civil penalty from that set in the legislation

(d) withdraw a penalty notice at any time

As enforcement policy develops we may identify different categories ogqn-compliance
where the imposition of a civil penalty would not normally be appropr{e.

matter on a case-by-case basis, according to the facts of se, whilst seeking to
ensure consistency in accordance with this guidance. W take into account any
representations made by the person liable to the pena

Where we decide it may be appropriate to impose a penalty, pﬁﬂrg’consider each

determine the appropriate

exercise of our discretion.
&

In considering the exercise of our discretion, wen)if take account of certain public

interest factors as follows: b

General The importance of e ublic interest factor may vary on a case-by-case
basis. Deciding e public interest is not simply a matter of adding up the
number of fact favour of and against applying a penalty. We will decide
how importa ch factor is in the circumstances of each case and make an

Il .
overa JL;G\@ nt
\

3

Intent W, r or not the non compliances are committed deliberately, recklessly
orwith gross negligence, or are instead the result of an accident or a

‘\%enuine mistake.
(¥

Foresgg'ty Whether or not the circumstances leading to the non compliance could

0 reasonably have been foreseen, and no avoiding and/or preventative
0 measures were taken.
. 6 Nature of the The extent to which the non compliance undermines important aspects of the
\Q\ non trust in, transparency, reliability and effectiveness of the schemes, taking into
& compliance account the length of time that a person has been required to comply with

the legislation and taken to put the situation right.

Financial Whether or not legitimate business is undercut, or profits are made or costs
implications are avoided, such as costs saved by not obtaining a permit.
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Deterrent effect The deterrent effect, both on the non compliant person, and others.

Previous Where non compliance has continued or been repeated despite us taking
history enforcement action we will normally increase the level of our enforcement
response and impose a more serious or severe sanction. q)

Attitude of the  Whether or not the non compliant person has a poor attitude towards t ghan
offender compliance and/or is uncooperative with the investigation. Conversel
@@ iance
tl

y

whether or not the offender provides us with the details of a non
voluntarily or through a self-reporting mechanism or has inde ehq
remedied the non-compliance. F\

P_ersonal We may consider the personal circumstances of the @ compliant person,
circumstances including their ability to pay.

O
(0‘

istory of a non compliant

Multiple site We will always have regard to the compl

operations person. Where we are dealing with sitex ific enforcement issues, we will
not normally take account of non co nce committed on another of an
operator’s sites unless they are of gsimilar type or demonstrate an overall
management failure on the p&éﬁ:—: operator.

A.5 Mandatory penalties
There are some breaches for which the@%lation does not provide any discretion.
Sections B to D below explain these éa ties for each of the schemes as appropriate.

A.6 Other enforceme \'s

Section A of this guidance gp to the imposition of civil penalties. We have a
number of other enforcemé\tools available to us. Since these vary between the
schemes, they are eprir: in sections B to D below.

A7 Insolve

Where we havg gjscretion over the imposition of a civil penalty, we will not normally
impose finar\Kiei nalties on individuals or corporate entities subject to an insolvency
procedure.

However er the joint and several liability provisions of the CRC Order, if the
insolv; ntity is a company within a group, its liabilities will be the responsibility of
an aining solvent members of that group.

C@ anies subject to an insolvency procedure are excluded from the scope of ESOS.

6A.8 Publication of penalties

The various climate change schemes provide for different approaches to the
publication of civil penalties.
Generally, when we impose a penalty we will publish the following information about it:
¢ the person on whom the penalty was imposed;
e the legal requirement that was not complied with; and
e the amount of the penalty.

Where we revoke an EU ETS permit or terminate a CCA agreement as a form of
enforcement, we will generally also publish equivalent information about this.
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We will normally publish details of penalties for 12 months. We will not publish
information until any appeal has been determined or the time for appealing has passed.
‘Publication’ means publishing details on the GOV.UK web-pages at
https://www.gov.uk/climate-change-regimes-civil-penalties-imposed

A9 Procedure for imposing penalties

Where we consider it may be appropriate to impose a penalty, we will first serve a q)
notice of intent giving the person an opportunity to make representations within a t\
reasonable time. We will take account of any representations received in response to Q

that notice, before making our final decision.

As regards a ‘reasonable time’ we will normally consider this to be 28 calendar days. &
Once we have made a final decision, we will notify this, and where we impose a y\\Q
penalty, we will provide a summary of reasons for doing so. We will also notify ONQ

person of their right to appeal. (\

In the case of EU ETS and ESOS penalties, where a daily rate penalty j ilable, a
slightly different procedure may apply as described in Section B and on E of this
Annex. %

A.10 Failure to pay a civil penalty &

If a person fails to pay a civil penalty, it is recoverable as.@ debt. In the case of
failure to pay a CCA penalty, the agreement may be te@ ed.
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SECTION B: EU Emissions Trading Scheme

B.1 Assessing amount of penalty

The level of penalty applicable to each breach is set out in regulations 52 to 70 of the

GGETS Regulations 2012. In some cases, a fixed sum only is specified; in some cases

the penalty consists of a fixed sum and an additional daily penalty (up to a prescribed q)
maximum); and, in other cases, the penalty must be calculated in accordance with a t\
formula. Where we consider it may be appropriate to impose a penalty, the sum

specified in (or calculated in accordance with) the GGETS Regulations 2012 will (1/
generally be our starting point. If applicable, we will then consider whether or not it is \
appropriate to exercise our discretion under regulation 51, to reduce or waive that \

penalty. r\
N

Additional daily penalty
An additional daily penalty may apply to the following breaches: OQ

— Failure to comply with a condition of a permit

— Failure to submit or resubmit an application for an emissi ?gﬁk
— Failure to comply with a condition of an emissions plan K

— Failure to monitor aviation emissions . \Q

— Failure to report aviation emissions $\

— Failure to return allowances

— Failure to comply with an enforcement @

— Failure to comply with an informatioréotlce

An additional daily penalty starts to acc@'ulate from the date that the initial civil penalty
notice is served and stops accum g on the date that the person either remedies
the breach or the maximum a ayable (if applicable) has been reached. Itis
therefore largely a tool to elg\%ge timely compliance.

An additional daily penqk‘O ay be appropriate if there is a continuing breach which the
person could take ac remedy. If the breach cannot be remedied or if it is has
already been reme y the time the initial civil penalty notice is served, an additional

daily penalty wjllmot apply.
N

We may e ¥6e our discretion over either or both elements of the penalty; that is, the
fixed su the additional daily penalty.

B. 20 he nature of our discretion

d@ explained in Section A of this annex, where penalties apply (other than in relation to
he penalty for failure to surrender sufficient allowances to cover reportable emissions)
‘\6 we have discretion to reduce or waive them.

& We do not have any discretion over the €100/tonne penalty for failure to surrender
sufficient allowances (see B.3.3 below).

We will exercise our discretion in accordance with the public interest factors set out in
Section A.
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B.3  Civil penalties for installations

Sections B.3 to B.7 apply to stationary installations operated by Greenhouse Gas

Emissions (GHG) Permit and Excluded Installation Emissions (EIE) Permit holders.

They list the civil penalties within the GGETS Regulations 2012 for which we have

developed a generic enforcement approach. They explain how we are likely to exercise

our discretion and, in particular, how we will consider the public interest factor ‘nature

of the non compliance’ in relation to each breach. We will take account of all public

interest factors and any representations received before making our final decision. )\%
Aviation is dealt with separately in Section B.8. Q
B.3.1 Carrying out a regulated activity without a permit &
Regulation 52 of the GGETS Regulations 2012 sets out a formula for the calculatio

this penalty. The Department for Energy and Climate Change (DECC) has also @
directed us as to how we must estimate certain factors affecting the calculationN h
Direction is available at https://www.qov.uk/qovernment/pubIications/directiog—{r}om-the-
secretarv-of-state-on-caIcuIatinq-penalties-for-operatinq-an-eu-ets-activity@&w ut-a-
permit.

Our approach &Q

This is a fundamental aspect of the scheme and we will norm%&%ly a penalty for

this breach. \Q

B.3.2 Failure to comply with a condition of a @

Regulation 53 of the GGETS Regulations 2012 sets th el of penalty for the breach
of the majority of permit conditions as a fixed sum @,750 plus £375 for each day
that the operator fails to comply with the conditi owing service of a penalty notice,
up to a maximum of £33,750. The penalty f &g to comply with a condition
requiring notification of a qualifying signific%capacity reduction or a qualifying partial
cessation is set at £5,000. (b'

We regard breaches of certain pe@onditions more seriously than others. For
example, we will normally con d? e failure to comply with permit conditions
requiring the submission of ve% ion reports as very serious due to the fact that the
requirement to submit a veg( ion report is central to the effectiveness of the scheme.

Failure to comply wdi%'%«ﬁit conditions on monitoring, reporting and notification can

vary significantly in s of severity.

We have develo generic approach for managing breaches of permit conditions for
GHG and El pgﬂt holders. The permit conditions and our approach are presented in
Tables 1 a elow.

)

Tabl ermit Conditions and our approach for Greenhouse Gas Emissions
P Holders

9
@ %enhouse Gas Emissions Permit Holders

Condition 1: The operator must monitor the annual reportable emissions of the
installation in accordance with the Monitoring and Reporting Regulation® and the
monitoring plan (including the written procedures supplementing that plan)

Our approach
When assessing the severity of a breach of permit condition 1 we will look at the level

3 Commission Regulation (EU) No 601/2012 of 21 June 2012
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of emissions that have been affected as a result of the breach. If the emissions affected
were below the following thresholds, we will not normally apply a penalty;
- Category C installations: 50,000 tCO; or 2% of annual reportable emissions
(whichever is higher)
- Category B installations: 5,000 tCO- or 5% of annual reportable emissions
(whichever is higher).
- Category A installations: 1,000 tCO; or 10% of annual reportable emissions
(whichever is higher).

‘Category A, B and C installations’ has the meaning given in Article 19(2) of the
Monitoring and Reporting Regulation.

We have chosen these thresholds because it is our view that breaches below these b‘

thresholds are likely to have a very minor (if any) impact on the environment and wi
not undermine the integrity of the scheme. We will normally apply a penalty wher
emissions affected are above the thresholds.

Condition 2: The operator must, by 31 March in every year, submit a veri@epon‘ of
its annual reportable emissions made in the previous year to the requlgfgr,

accordance with the Monitoring and Reporting Regulation and the \@ﬁon
Regulation®.

Our approach x

This requirement is central to the effectiveness of the schem @ ere an annual report
is submitted late, we will normally apply a penalty. \5

Condition 3: The operator must satisfy the regulator, /7& emission factor of zero has
been reported in respect of the use of bio liquids, he sustainability criteria set out
in Article 17(2) to (5) of the Renewable Energy ive have been fulfilled in
accordance with Article 18(1) of that Directi

Our approach
If an operator fails to satisfy us in acco@ with this condition, we will determine the
reportable emissions in respect of the f bioliquids pursuant to regulation 44(1)(b)

of the GGETS Regulations 2012. se circumstances, we are likely to substitute an
emissions factor of greater tha %onr the factor reported. We will not normally apply
a penalty in relation to the bye of this condition in those circumstances.

If an operator used a zeroéssmns factor in its annual emissions report (and that
report was verified) buga;p ter date we found out it had not met the sustainability

criteria, we will norm% ply a penalty.

Condition 4: The,opeérator must, by 30 April in each year, surrender a number of
allowances ig tPegistry equal to the annual reportable emissions of the installation

an% xplained in paragraph B.3.3 below headed ‘Failure to surrender allowances’.

@ndition 5: Where an operator proposes to make a significant modification to its
e>monitoring plan under Article 15 of the Monitoring and Reporting Regulation, the

operator must apply to the regulator for a variation of its permit at least 14 days prior to
making the change or, where this is not practicable, as soon as possible thereafter and
such application must:

1

®
N
Q’Q

4 Commission Regulation (EU) No 920/2010 of 21 June 2012
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(a) include a description of the change; and

(b) set out how it affects the information contained in the monitoring plan.

Our approach

This permit condition requires the operator to apply to vary its permit to reflect changes
to monitoring arrangements. The adequacy of monitoring is captured under permit
condition 1. Consequently, providing the operator applies for a variation regarding the
significant change within the compliance year and in time to ensure that its monitoring
plan is correct to enable verification of the annual report by 31 March, we will not
normally apply a penalty.

If the change to monitoring arrangements is not in accordance with the Monitoring andb‘

Reporting Regulation, this may result in a breach of permit condition 1. It is therefo
advisable for an operator to apply for a variation to its permit to reflect those cha
as soon as possible so that any issues can be resolved and any potential brea(?\

avoided. Q

Condition 6: Where an operator makes a change to its monitoring pla IQGI‘ Article

modification, the operator must notify the requlator by 31 Decem the year in
which the change occurred and such notification must: &

(a) include a description of the change; . \Q
(b) set out how it affects the information contained in @onitoring plan; and
(c) explain how the change is in accordance with %@\ﬂonitoring and Reporting

Regulation. S

Our approach

The Monitoring and Reporting Regulatir?ﬁtes not require the regulator to approve
minor changes. Consequently, we will ormally apply a penalty for failure to notify
us of a non significant change to tg@onitoring plan.

Condition 7: Where the nam e operator changes, the operator must apply to the
regulator for a variation of i&@ermit in order to reflect the change as soon as

practicable following the\c'@vge.

Our approach
This condition referQ} change of name only of an operator and not a change of legal
entity (which willg re a permit transfer). The seriousness of this breach is therefore

generally Iovg\é' e will not normally apply a penalty for this failure.
j s Where the operator does not apply at least the tiers required or applies a
thodology pursuant to the Monitoring and Reporting Regulation, the

ope must submit a report to the regulator in accordance with the requirements
s@r}ed in Article 69(1) of the Monitoring and Reporting Regulation by the following

6 dlines, starting in the case of a new operator with 30 June in the year following that

n which the permit is granted and for any other operator, with 30 June 2013:

(a) for a category A installation, by 30 June every four years
(b) for a category B installation, by 30 June every two years
(c) fora category C installation, by 30 June every year

Our approach

This requirement is important to the effectiveness of the scheme and a breach is
therefore serious. But we generally consider it less serious than the failure to submit a

®
N
o

Enforcement and Sanctions - Guidance 49



e>Condition 11: Except in the case of installations not eligible for an allocation, where a

verified report of annual reportable emissions.

The breach is for failure to submit this report by the prescribed deadline. In relation to
the first breach of this condition, we will not normally apply a penalty where the report is
received within 10 working days of the deadline.

Condition 9: Where a verification report states outstanding non-conformities or
recommendations for improvements as specified in Article 69(4) of the Monitoring and
Reporting Regulation, the operator must submit a report to the regulator in accordance
with the requirements of that Article by 30 June of the year in which the verification
report is issued.

o
Our approach \

These requirements are important to the effectiveness of the scheme and a breach Qb‘
therefore serious. But we generally consider it less serious than the failure to subt\k\a
verified report of annual reportable emissions.

The breach is for failure to submit this report by the prescribed deadline. In rglation to
the first breach of this condition, we will not normally apply a penalty wherﬁreport is
received within 10 working days of the deadline. Q

Condition 10: The operator must notify the regulator in accordan@h the Monitoring
and Reporting Regulation at least 14 days prior to commence Q f any of the
circumstances in paragraphs (a) to (d) below or, where this | %

as possible thereafter: . \

practicable, as soon

(@) where there is a temporary change to its monitori@methodology as specified in
Article 23 of the Monitoring and Reporting Re@aﬁon;

(b)  where tier thresholds are exceeded or e %ent is found not to conform to
requirements which require correctiveXxction as specified in Article 28(1) of the
Monitoring and Reporting Regu/atic(\

(c) where a piece of measuremenfedsipment is out of operation as specified in
Article 45 of the Monitoring é& eporting Regulation; and

(d)  where an installation it@%emissions exceeds the relevant threshold as
specified in Article 4§L of the Monitoring and Reporting Regulation.

Our approach $'

This breach is abm@u ure to notify us of various changes to monitoring and is

therefore differei@@from permit condition 1 which deals with failures to monitor in

accordance $ith e Monitoring and Reporting Regulation. Consequently, we will not

normally a penalty for a breach of this condition.

Howev ere a notification indicates a potential breach of permit condition 1, we will

requ&b the operator notifying them of the potential breach. This will enable them, if

ap iate, to resume normal operation promptly or change their process to ensure
iance with permit condition 1.

sub-installation has had a qualifying significant capacity reduction, the operator must,
by the later of (a) the end of the period of 7 months following the change of capacity,
(b) 31 December in the year in which that change occurred or (c) 1 February 2013 (‘the
relevant date”), submit a notice to the regulator containing:

(a) a statement of the reduced capacity and the installed capacity of the sub-
installation after taking into account the capacity reduction; and

(b) a statement that the data under paragraph (a) have been verified except that,
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where the relevant date is before 30 May 2013, the statement required in (b)
above need only be submitted by 30 May 2013.

Condition 12: Except in the case of installations not eligible for an allocation, where a
sub-installation had a qualifying partial cessation which occurred in any year other than
2012, the operator must, by the later of (a) 31 December in the year in which the
reduction occurred or (b) within one month after the date on which it occurred, notify
the requlator that a reduction in activity level has occurred, stating the amount of that
reduction and the sub-installation to which it applies.

Condition 13: Except in the case of installations not eligible for an allocation, where a
sub-installation had a qualifying partial cessation which occurred during 2012, the F

operator must, by 1 February 2013, notify the regulator that a reduction in activity |
has occurred, stating the amount of that reduction and the sub-installation to whi

applies. ’ '\

Our approach to conditions 11, 12 and 13 O

We will not normally apply a penalty where we are notified of the a@ nt capacity
reduction or partial cessation before the operator is issued with t ee allocation of
allowances affected by the notification. 6

Condition 14: Unless already notified in accordance W/th r requirements of this
permit, the operator must notify the requlator of any pla $ or effective changes to the
capacity, activity level or operation of the installatio 1 December in the year in
which the change was planned or has occurred. (b'

Our approach

Notifications covered by this condition ar ikely to be central to the effectiveness of
the scheme. We will not normally apply nalty for a breach of this condition.
Condition 15: The operator must records of all relevant data and information in
accordance with Article 66 of t R.

Our approach é\

In instances where an gpeMtor is unable to provide adequate records we will normally
apply a penalty for a b§th of this condition

Table 2: P it conditions and our approach for Excluded Installations
Emissio rmit Holders

Exclt&ﬁ Installations Emissions Permit

P tconditions 1, 3, 4, 5, 6 and 7 are the same in the Excluded Installations
sions (EIE) permit as they are in the Greenhouse Gas Emissions (GHG) permit.

e} nsequently for these permit conditions our enforcement approach is the same as

described in Table 1.
The remaining EIE permit conditions are different and are listed within this table with
our enforcement approach.

Condition 2: The operator must, by 31 March in every year, submit to the regulator a
report of its annual reportable emissions made in the previous year, in accordance with
the relevant provisions of the Monitoring and Reporting Regulation that is either:

(a) verified in accordance with the Verification Regulation, or

(b) accompanied by a notice declaring that:
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(i) in preparing the report, the operator has complied with the relevant
provisions of the Monitoring and Reporting Regulation;

(i)  the operator has complied with the monitoring plan; and

(i)  the report is free from material misstatements.

Our approach
This requirement is central to the effectiveness of the scheme. Where an annual report
is submitted late, we will normally apply a penalty.

Condition 8: Where the installation does not primarily provide services to a hospital,
the operator must notify the regulator if the annual reportable emissions from the

year.

Condition 9: Where the installation primarily provides services to a hospital fhe
operator must notify the requlator if the installation ceases to do so in any by 31
March in the following year.

O
Our approach for conditions 8 and 9 $
The penalty for the failure by an excluded installation to notify re it no longer
meets the exclusion criteria is covered by regulation 58 of t TS Regulations
2012. Our approach is explained in Section B.3.7 below. \\é

Condition 10: The operator must keep records of all rﬁant data and information in
accordance with Article 66 and in relation to any n submitted under condition 2

Our approach $

We will normally apply a penalty where an @rator is unable to provide records in
relation to the requirement of conditionmis is because we will be auditing excluded
installations and will require the record enable us to verify that the annual emissions
report is correct. \Q

Condition 11: Unless notifi at@(q'as been given under condition 8 and where the
operator operates an instaé{on which primarily provides services to a hospital, the
operator must:

(@) maintain recorp’\iemonstrating that it continues to primarily provide services to

a hospital; a

comp/yw% requests from the regulator to inspect those records for the purpose
of ve the accuracy of the records and of the emissions report.

Our ap h
Whe &erator is unable to demonstrate that they primarily provide services to a

, they will need to re-enter EU ETS as a Greenhouse Gas Emissions Permit
er. The financial and administrative cost of this outweighs the cost of imposing a
nalty for breaching this condition. Consequently, we will not normally apply a penalty
for breach of this condition.

1

installation in any year exceed the maximum amount, by 31 March in the following \Qv

B.3.3 Failure to surrender allowances

Regulation 54 of the GGETS Regulations 2012 (and the related provision in the
GGETS Regulations 2005) provides that we must impose a civil penalty where a
person fails, by 30 April of the relevant year, to surrender a number of allowances in
the registry equal to the annual reportable emissions of the installation made in the
previous year. The civil penalty is the sterling equivalent of €100 for each allowance
that the person failed to surrender (the excess emissions penalty). The penalty is
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mandatory and flows from the EU ETS Directive (2003/87/EC). Regulation 51(2)
provides that we have no discretion in imposing this penalty.

However, regulation 54 sets out one exception to this mandatory penalty. If an operator
satisfies the criteria set out below, that person is liable to a reduced penalty of €20 for
each allowance that the operator failed to surrender and we have discretion to reduce
or waive that penalty.

emissions penalty in respect of emissions in that year (or a notice of our intention to do
s0), that person must:
¢ notify us that there are annual reportable emissions not included in the report (1/
that has been submitted for that year; \

The criteria are that, before we serve a notice on the person imposing an excess q)

e request us to make a determination of its annual reportable emissions for th\Q

year; and '\
e surrender allowances equal to the reportable emissions as so determjned.

Our approach %

In instances where the operator meets the criteria for the €20 per @ ce penalty,
we will normally apply a civil penalty up to this level. &{b.

B.3.4 Exceeding an emissions target for an excluded i tion

Excluded installations are not required to surrender allow s. Instead they are set
emissions targets. If the operator’s emissions are grea@ an their target, regulation
55 of the GGETS Regulations 2012 sets a civil penqg he penalty is (A —B) x C,

where— (b

A is the amount of annual reportabl ions arising in the scheme year;
B is the emissions target for that &nd

C is the carbon price for thaté

Our approach é

Rather than a sanction for r‘g ompliance, this penalty is designed to facilitate the
payment for excess emls It is akin to the CRC requirement to purchase
allowances equivalent e participant’s annual emissions and the buy-out fee for
operators that unde ieve against their CCA target.

In addition, the‘@all Emitter and Hospital Opt-out Scheme was agreed by the
European ission on the basis that it delivered equivalent emissions reductions as
the Gree e Gas Emissions Permit Holders. The application of this penalty is an
import@@iver in reducing greenhouse gas emissions.

C quently, we will normally apply a penalty for breaches of an emissions target.
ever, due to their particular nature described above, as an exception to our general
pproach to publication (see Section A.8) we will not normally publish information
about these penalties.

B.3.5 Failure to pay a penalty for exceeding an emissions target for an excluded
installation

Regulation 56 of the GGETS Regulations 2012 imposes an additional civil penalty for

excluded installations that fail to pay their penalty for breaching their emissions target.

The civil penalties are—

(a) 10% of the penalty imposed under regulation 55; and
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(b) £150 for each day that the operator fails to pay that penalty following service
of a penalty notice in respect of the penalty under sub-paragraph (a), up to a
maximum of £13,500.

Our approach
We will normally apply a penalty for this breach.

B.3.6 Under-reporting of emissions from an excluded installation (2)
Where an operator under reports its emissions, they are liable to a civil penalty. The Q'\

civil penalty is A + (B x C) where—

Ais £3,750; Q
B is the amount of the unreported emissions; '\'\\
C is the carbon price for that year. (\

submits an accurate report and pays any applicable penalties for ching an
emissions target, we will not normally apply a penalty for this t& . In all other
circumstances we will normally apply a penalty for this bre%

Our approach
If an operator notifies us that it has under-reported its emissions, %@ the error,

B.3.7 Failure to notify when an excluded installati@bases to meet the criteria
for being excluded
If an operator ceases to meet the criteria for being&uded, it will re-enter EU ETS as
a Greenhouse Gas Emissions permit holder. Vg& he operator fails to notify us that it
no longer meets the exclusion criteria, regulgti 8 of the GGETS Regulations 2012
specifies a civil penalty that is designed s at the operator will be required to pay a
penalty equivalent to the costs saved b operator by not re-entering the EU ETS as
a Greenhouse Gas Emissions permif_ hdtder.

Our approach \'
Providing that an operator i foés us that they no longer meet the exclusion criteria in
time for us to vary their pe& and enable them to re-enter EU ETS in the timeframes

of the GGETS Regulatign 12, we will not normally apply a penalty for this breach.
However, where an or has failed to notify us and has therefore avoided entering
into EU ETS, we wi mally apply a penalty for this breach.

B.3.8 F{;@to surrender a permit

Under reg 59 of the GGETS Regulations 2012, the penalty for failure to
surrende ermit is £5,000.

Ou roach
P@ ing the operator does not gain anything from holding the permit, i.e. hold/receive
b?owances for which it is not entitled, we will not normally apply a penalty for this
reach. Where the operator does gain from this breach, we will normally apply a

‘\6 penalty.

& B.3.9 Failure to comply with an information notice
Regulation 69 of the GGETS Regulations 2012 specifies a civil penalty where a person

fails to comply with a notice served under regulation 45(2) (an ‘information notice’). The
civil penalties are—

(a) £1,500; and
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(b) £150 for each day that a person fails to comply with the requirements of the
information notice, following service of a penalty notice, up to a maximum of
£13,500.

Our approach
We will normally apply a penalty for this breach.

B.3.10 Providing false or misleading information

Where a person provides false or misleading information they are liable under Q
regulation 70 of the GGETS Regulations 2012 to a civil penalty of £1,000. \(1/

Our approach \Qb‘

Providing false or misleading information can undermine the integrity of the scherg.
Consequently, we will normally apply a civil penalty for this breach. '\

B.4 Requirement to monitor emissions %Q
For installations, permit condition 1 requires operators to monitor their@ I
reportable emissions in accordance with the Monitoring and Reporti egulation

(MRR) and the monitoring plan (including the written procedures %menting that

plan). &

We acknowledge that, in some circumstances, there may @conflict between the
strict requirements of the monitoring plan and the MRR@ example, an operator may
temporarily deviate from monitoring at the required tjer &% stated in its monitoring plan.
However, Article 23 of the MRR states that, wherg\é not technically feasible to apply
the tier, the operator must apply the highest a% le tier until the conditions for
application of the approved tier have been resiored. In these cases, the operator must
take all necessary measures to allow the t restoration of the approved tier. In this
example, the temporary deviation is no ly in accordance with the monitoring plan
but, as long as all necessary measures &e taken to allow the prompt restoration of the
situation, the MRR does not treat éas a breach.

overrides the requirement the monitoring plan and we will view the monitoring plan
in light of the MRR. WQ%S erefore not consider there to be a breach of permit
condition 1 or regulat% (1).

In these cases, our positio%is &f an operator is compliant with the MRR, this

B.5 Proced for imposing penalties
%

The generﬁocedure for imposing penalties is set out in Section A of this annex.
In EU ET@,yWe also have the enforcement tool of the additional daily penalty, as
explaj in Section B.1 above. Where an additional daily penalty is appropriate, we
ma e a civil penalty notice on a person and subsequently provide them with an
&p unity to make representations as to why the civil penalty should be waived or
d dified. A civil penalty notice must state the regulation under which the liability arises,
he amount of the penalty due (and, where applicable, how that amount is calculated)
‘\6 and whether or not a person may be liable to an additional daily penalty (the initial
‘Q notice). If the person will not be liable to an additional civil penalty, the initial notice
& must also specify the date by which the penalty must be paid.

When the level of any additional daily penalty can be determined, a further civil penalty

notice must be served, confirming the total amount due (the further notice). This notice
must also specify the date by which the penalty must be paid.
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B.6 Enforcement notices

Enforcement notices may be served where we consider that a person has contravened,
is contravening or is likely to contravene any provision of the GGETS Regulations
2012, the MRR, a permit or an aviation emissions plan. Enforcement notices are
generally used to restore compliance.

In relation to installations, we are unlikely to use enforcement notices just to repeat a

deadline for submission of an application, report or notification, particularly where an q)
additional daily penalty may be used to bring the person into compliance. t\
However, it may be appropriate to serve enforcement notices to specify actions

required to be taken by a person to restore compliance or where a person has still (1/
failed to comply with a requirement, even when an additional daily penalty has reache \

its maximum.

Regulation 68 of the GGETS Regulations 2012 specifies that, where a person h(\o
comply with an enforcement notice, the civil penalties are:
(a) £20,000; and OQ

(b) £1,000 for each day that the person fails to comply with @ice following
service of a penalty notice up to a maximum of £30’00?b’

S

B.7 Revocation of permits

ﬁwe may at any time revoke
ly to surrender its permit in
ations.

, we will only exercise this power in

Regulation 14 of the GGETS Regulations 2012 stat
a permit. We must do so where an operator fails {
accordance with the timescales set out in the R
In relation to our general power to revoke p

exceptional circumstances. Q

Schedule 5, paragraph 8(3) of the G Regulations 2012 applies where the
operator of an excluded installati (a) committed a sufficiently serious breach of
the conditions of its permit, or iled to pay the penalty imposed under regulation 56
within one month. In these gassg; we have two options; we may either revoke the
permit or vary the excludeﬁstallation emissions permit to a greenhouse gas
emissions permit. We W{' y revoke a permit in such a case, in very exceptional
circumstances.

B.8 Civj nalties in aviation
There have bir a number of recent changes to European and domestic legislation in
relation to ion EU ETS, and international policy in relation to the reduction of
aviatio ssions is currently in a period of significant development. Consequently, it
has n&en possible to finalise the details of our approach to enforcement for this
vers|on of the Guidance. However, we intend to supplement the guidance in due
se by including more detailed information about our approach to penalties under
6 GGETS Regulations 2012 (and related amending regulations). Until we are able to
do this we will apply the legislative requirements and the general principles set out in
this guidance (in particular the public interest factors) when considering and imposing
,QQ penalties in relation to Aviation EU ETS.
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SECTION C: CRC Energy Efficiency Scheme

CA1 The nature of our discretion

Under the CRC legislation we may impose a civil penalty in accordance with the
provisions of the CRC Order. We therefore have discretion not to do so.

Further, once we have decided that a penalty is appropriate, we have discretion to
reduce the amount of the financial penalty as set out below.

We will exercise our discretion in accordance with the public interest factors set out in

Section A.
N

C.2 Deciding whether to waive, impose or reduce a penalty

CRC Order 2010 (19

Under article 94 we may apply our discretion to waive or modify a penalty that has 9
been imposed on a participant where we are satisfied that the participant has prou@&
evidence to us within a reasonable time that:

(a) they took all reasonable steps— OQ
¢ to comply with the relevant provision of the CRC Order; or
¢ to rectify any failure in compliance as soon as it came t ?artlmpant s

notice; and
(b) in all the other circumstances it is reasonable to waive or r@ﬂy the civil penalty.

CRC Order 2013 $\

Under article 72(1) we may apply our discretion to e, impose or modify a penalty
where we consider it appropriate. Where at any before a financial penalty is due to

be paid we cease to be satisfied that the pe liable for that penalty, under article
72(2) we may serve a notice on that person(tQwithdraw the penalty or modify the
penalty notice by substituting a lower finaRgchal penalty.

c.3 Calculating the a qgcof penalty

C.3.1 Failure to maintain‘t@cords in respect of the information used to compile
an annual repo;{ﬂ@elevant to any designated change

The maximum pen:l&@ icle 102, CRC Order 2010; article 79, CRC Order 2013) is:

¢ afinancial pen f £40 per tCO2, of so much of the CRC emissions of the
part|C|pantq@e annual reporting year immediately preceding the year in which the
non-comigliance is discovered; and

o publi%@c

Ou oach
there has been a failure to maintain records in respect of the information used
compile an annual report or relevant to any designated change we will normally
pply the following penalties:

\Q\ ¢ afinancial penalty up to a maximum of £12 per tCO, (2012/13 compliance year),
& £24 per tCO; (2013/14 compliance year), and £40 per tCO; (2014/15 compliance
year onwards); and
e publication

As regards the application of the calculated financial penalty to new entrants (those
newly joining at the start of a new scheme), we will normally apply it as follows:

Enforcement and Sanctions - Guidance 57



¢ afinancial penalty up to a maximum of £12 per tCO:, (first compliance year), £24
per tCO, (second compliance year), and £40 per tCO, (third compliance year
onwards)

C.3.2 Failure to register or late registration
The maximum penalty (article 95(2), CRC Order 2010; article 73(2), CRC Order 2013)

is:
e £5,000, plus £500 for each working day until the application for registration is t\(b
made, subject to a maximum of 80 working days; and

e publication &(19
Our approach '\\Q

Where there has been a failure to register or the participant does so late, we wi

normally apply penalties, if applicable, as follows:

e apply the penalty of up to £5,000;

e apply a daily penalty of up to a maximum of £500 for each working da@ntil the
application for registration is made, subject to a maximum of 80 w. g days;

e publication

C.3.3 Failure to include all the meters for which an orgar&(ion is responsible
when applying for registration . \Q
The maximum penalty (article 95(4), CRC Order 2010; %Ie 73(3), CRC Order 2013)

is:
e £500 for each meter not reported; and (b%

e publication

Our approach 6

Where there has been a failure to incIu@aII the meters for which an organisation is

responsible when applying for reg'i'@ion, we will normally apply penalties, if
applicable, as follows:

e apply a penalty of up to r&uum of £500 for each meter not reported; and
e publication O‘a\

C.34 Failure to,btovide complete and accurate information when
registering

*

The maximugn\'pgalty (article 98(2), CRC Order 2010; article 75(2), CRC Order 2013)

IS:

o £50 Qd

o p&on
O

é)appmach
here there has been a failure to provide complete and accurate information when
registering we will normally apply penalties as follows:

,&\6\6 e apply the penalty of up to £5,000; and

e publication
C.3.5 Failure to provide an annual report or late submission of the report

The due date for the submission of annual reports is by the end of the last working day
in July after the end of the annual reporting year.
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C.3.5.1 Reports provided no more than 40 working days after the due date
The maximum penalty (article 97, CRC Order 2010; article 74, CRC Order 2013) is:
e £5,000;

e £500 for each working day the report is provided after the due date; and

e publication

Our approach
Where an annual report is submitted late but not more than 40 working days late, we QD
will normally apply the following penalties: Q'\
e the penalty of up to £5,000; (1/
e adaily penalty of up to a maximum of £100 for each working day the report is &
provided after the due date (2012/13 compliance year), £300 daily rate (2013/14
compliance year) and £500 daily rate (2014/15 compliance year onwards) an&

e publication y\

Providing it is a first breach, we will not normally apply a penalty if a repor@bmitted
less than 10 working days late.

As regards the application of the daily penalty to new entrants, we v@mally apply
the daily penalty as follows:

e adaily penalty of up to a maximum of £100 for each worh@ay the report is
provided after the due date (first compliance year), £ ily rate (second
compliance year) and £500 daily rate (third complian s ar onwards).

C.3.5.2 Reports more than 40 working days the due date (CRC Order
2010), after the last working day of ‘ober (CRC Order 2013) or not

provided at all 6
The maximum penalty is:
e £45,000; @,Q
¢ the CRC emissions of that partic'@ for the year to which the annual report relates
are—
(a) double the CRC er&&ns reported in the annual report of the previous
year; or

(b) where no sucrw ort exists, double the CRC emissions which we calculate
the part|C|p ade in the year for which the annual report is not provided;
e the participant medlately acquire and surrender sufficient allowances equal
to the CRC emiSsibns which apply under (a) or (b) (or such additional allowances
having rega@; any allowances surrendered on time for the annual reporting

2 of so much of the CRC emissions which apply under (a) and (b) but—
cting the emissions represented by those allowances (if any) surrendered
y the participant on time for the year to which the annual report relates; and
efore the doubling is applied;
Q locking®; and

publication

Where a participant-

5 ‘Blocking’ means to prevent or restrict the operation of a compliance account so that
the participant can only purchase and surrender allowances. They will not be able to
sell allowances until the failure is remedied and any financial penalty is paid.
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¢ fails to acquire and surrender sufficient allowances equal to the CRC emissions
which apply under (a) or (b) (or such additional allowances having regard to any
allowances surrendered on time for the annual reporting year); and

e continues in the scheme,

those allowances required to be surrendered are to be added to the quantity of
allowances required to be surrendered in the next compliance year.

o amproach Q'\(b
ur approac \(1/

Where an annual report is provided more than 40 working days after the due date

(CRC Order 2010 - Phase 1 April 2010 to March 2014), or after the last working da %b‘

October (CRC Order 2013 - Phase 2 onwards starting April 2014), or is not provi e&

all, we will normally apply the following penalties:

e the penalty of up to £45,000; '\

¢ 1.1 x actual or determined emissions to be surrendered (2012/13 com@e year),
1.3 x actual or determined emissions (2013/14 compliance year), 1.6 ual or
determined emissions (2014/15 compliance year), or 2 x actual or, @iermined
emissions thereafter;

¢ afinancial penalty up to a maximum of £12 per tCO, (2012/ mpliance year),
£24 per tCO; (2013/14 compliance year), £40 per tCO, (2 15 compliance year
onwards); .

¢ blocking; and $s\\'

&

e publication.

As regards the application of the calculated fin@@penalties to new entrants, we will
normally apply them as follows:

e 1.1 x actual or determined emissions e surrendered (first compliance year), 1.3
x actual or determined emissions (s@ond compliance year), 1.6 x actual or
determined emissions (third cq@ance year), or 2 x actual or determined
emissions (subsequent compfiridee years);

e afinancial penalty up to a mum of £12 per tCO (first compliance year), £24
per tCO- (second comphi@nce year), £40 per tCO- (third compliance year onwards).

C.3.6 Failure t vide an accurate annual report
The maximum pendld) (article 99, CRC Order 2010; article 76, CRC Order 2013) is:

e £40 per tC€$@ so much of those supplies or emissions which were inaccurately
n

reported;
e public Q:?'

oses of the CRC Order, “inaccurate” means where any of the supplies
differ by more than 5% from the supplies or emissions which should have
eported, ignoring any estimation adjustments under Schedule 1 of the CRC

Our approach

Where a participant provides an inaccurate annual report, we will normally exercise our
discretion to the extent that we will only apply a penalty where the error in reporting
equates to more than 2,000 tCO.. For participants whose total energy use equates to
less than 8,000 tCO., this figure of 2,000 tCO, will be at least 25% of the total.

For applicable reporting failures we will normally apply the following penalties:
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e a maximum penalty of £12 per tCO- of so much of those supplies or emissions
which were inaccurately reported (2012/13 compliance year), £24 per tCO,
(2013/14 compliance year), £40 per tCO, (2014/15 compliance year onwards); and

e publication.

As regards the application of the calculated financial penalty to new entrants, we will
normally apply it as follows:

e a maximum penalty of £12 per tCO- of so much of those supplies or emissions Q)
which were inaccurately reported (first compliance year), £24 per tCO; (second Q'\
compliance year), £40 per tCO: (third compliance year onwards). \(1/

C.3.7 Failure to surrender sufficient allowances Qb‘

From 2013 onwards, the due date for surrender of allowances is the last worki of

October after the end of the applicable reporting year.

The maximum penalty (article 100, CRC Order 2010; article 77, CRC OrderL®3) is:
o the participant must immediately acquire and surrender the aIIowanceertfaII;

o £40 per tCO; of so much of the emissions represented by the allo es shortfall;
e blocking; and

[}

publication. &{b'

Our approach A

Where a participant fails to surrender sufficient aIIowar@\and that failure is apparent
at the time compliance is required, we will normally the following:

e require the participant to immediately acquire aﬁurrender the allowances

shortfall;
e apply a maximum £12 per tCOz0f som the emission represented by the
allowances shortfall (2012/13 compli ear), £24 per tCO; (2013/14 compliance

year), £40 per tCO, (2014/15 compliadee year onwards);
e Dblocking; and

e publication. \Q
=4

As regards the application calculated financial penalties to new entrants, we will
normally apply it as foIIow()

e applya maximum&per tCO- of so much of the emission represented by the
allowances shog (first compliance year), £24 per tCO; (second compliance
year), £40 pqa 2 (third compliance year onwards).

AN
C4 ®Q§Iication
For urposes of the CRC Order, “publication’ means publishing details on the
GONMK web-pages at https://www.gov.uk/climate-change-regimes-civil-penalties-
i sed.

. 660ur approach
N\ In accordance with the guidance in Section A, where we impose a financial civil penalty
,QQ we will normally publish details of it.

C.5 Criminal offences

CRC Order 2010 (article 106)

Criminal offences apply in relation to: (1) a person making a statement which that
person knows to be false or misleading or recklessly made; (2) failing to comply with an
enforcement notice; (3) failing or refusing to provide facilities or assistance or to permit
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any inspection when required to do so by an authorised person; (4) preventing any
other person from appearing before an authorised person or answering a question from
an authorised person; (5) pretending to be an authorised person; or (6) refusing to
allow the Environment Agency or an authorised person access to premises for
inspection purposes.

CRC Order 2013 (article 82)

From 1 April 2014, the only criminal offences are in relation to: (1) a person making a q)
statement which that person knows to be false or misleading or recklessy made; (2) t\
failing to comply with an enforcement notice; (3) pretending to be an authorised person; Q

or (4) refusing to allow the Environment Agency or an authorised person access to

premises for inspection purposes. Q&

We will consider the use of criminal sanctions in accordance with the guidance in]th
main body of the Enforcement and Sanctions and Guidance. ?\
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SECTION D: Climate Change Agreements
D.1 Our approach

The civil sanction penalty regime for CCAs was introduced at the start of the current
CCA scheme. It offers more flexibility and is a more graduated regime than that which
existed under the earlier scheme. We will take account of its relative novelty in the
early stages of this current phase.

In recognition of the voluntary nature of the CCA regime and its intent, we will always Q
seek to work with operators to achieve the best outcome for the environment, and will

impose a financial penalty only as a last resort and in order to ensure that the scheme &

is not undermined.

. N
D.2 The nature of our discretion ?\

Under the CCA Regulations (regulation 15(1)) we may impose a financial Q%ty for
certain breaches. We have the discretion not to impose a penalty and wjll ¥€cide
whether or not to do so based on the public interest factors set out in ion A.
However, once we have decided that a penalty is appropriate, we no discretion as
to how much that penalty should be: the Regulations prescribgﬂ lae for calculating

penalties.
)

D.3 Calculating the amount of penalty $

In most cases (regulation 15(1)(a), (c) and (d), angb@, the penalty will be the greater

of:
(a) £250; or $

(b) 0.1 x (X =Y), where X represents mount of climate change levy that will
have been payable on supplies Xable commodities to the target unit during
the base year if the supplies wer®&/not reduced rate supplies, and where Y
represents the amount of | at will have been payable on supplies of
taxable commodities t rget unit during the base year if the supplies were
reduced rate suppli 06

For target units anlude greenfield facilities we will use our reasonable
estimation of L@, ount of levy payabile if the penalty notice is served during
the 12 mont@ riod following the start of the agreement.

inf ion contained within the CCA Register for the base year and the rate of
t imate change levy and discount for that base year. We will then check
@hether there have been any structural or other changes to the target unit since
0 he agreement was made and recalculate the amount of the penalty if

We % I .ﬁ%\uy calculate the amount of the penalty using the energy use

necessary. The penalty calculation will be based on the best available

60 information that we hold that applies to the target unit, as structured at the time

of the breach that resulted in the penalty. Operators have the opportunity to
provide further information in accordance with the procedure for imposing
penalties, outlined in Section A of this annex.

Where an operator provides inaccurate information in response to the
administrator’s request following the end of a target period (regulation 15(1)(b)
and (3)), regarding whether progress towards meeting the target is, or is likely
to be, taken to be satisfactory, the penalty will be the greater of:

(a) £250; or
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(b) £12 per tCO; equivalent of the difference between the actual emissions and
the reported emissions for the target period.

D.4 Remedial action

In addition to the financial penalty, we may require the operator to remedy the breach
which gave rise to the penalty (regulation 16(b)).

D.5 Failure to comply with a penalty notice

If the operator fails, by the specified deadline, either to pay the penalty or to carry out \(1/
the required remedial action, we will normally terminate the underlying agreement b‘
(regulation 18(4)). The operator will lose its entitlement to Climate Change Levy \Q
discount until it enters into a new underlying agreement; and it will not be entitl dm
recover any discount it has lost in the meantime. The financial penalty is also
recoverable as a civil debt (regulation 15(4)). Q

Where there are unpaid penalties, an operator who takes over a facilitywill not be able
to enter into a new agreement covering the facility until all outstand@nalties have
been paid.

@
D.6 Other mechanisms under the CCA regime 6

We aim to take a reasonable and proportionate appro \ all times, relying primarily
on operators’ co-operation. The CCA regime is a volentaty scheme, and we will
normally seek to avoid imposing sanctions. Howew n order to be fair to all
participants we must ensure that the rules are f ed. In addition to financial
penalties, we may in certain circumstances:

e suspend access to the CCA Register lation 7);

¢ terminate an underlying agreement@ghrely (regulation 18(3), (4) and (5)).

We may suspend or restrict acce he CCA Register where we believe that the
account holder or person appo by the account holder is in breach of the
administrative rules governiQg use of the Register. We may also suspend or restrict
access if we believe there threat to the security of the Register, or that it may be
used in connection withq'c minal offence.

Schedule 1 toan U Ing Agreement contains the Rules governing the operation of
the Climate Chang@gement. If an operator contravenes the Rules, we have the
power (which ill exercise only as a last resort) to terminate the agreement
(regulation 1% nd (4)).

may also be terminated for reasons other than a breach of the rules of an
t. This includes termination of an agreement for a company in financial

y as a requirement of state aid rules, and administrative terminations to facilitate
mooth running of the scheme. These are not penalties, or part of our enforcement
e. Similarly, where an operator chooses not to pay the buy-out fee by the date
specified in our notice, we will issue a variation to the reduced rate certificate that
entitles an operator to the discount on the Climate Change Levy. This will remove the
operator’s entitlement to that discount.
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SECTION E: Energy Savings Opportunity Scheme

E.1 The nature of our discretion

Under the ESOS legislation, we may impose a civil penalty in accordance with the
provisions of the ESOS Regulations. Therefore, we also have discretion not to impose
a civil penalty.

Further, once we have decided that a penalty is appropriate, we have discretion to '\%
reduce the amount of the financial penalty.

We will exercise our discretion in accordance with the public interest factors set out in \(1/
Section A. Qb‘

E.2 Deciding whether to waive, impose or reduce a penalty '\\

ESOS Regulations 2014

Under regulation 42 we may apply our discretion to waive, impose or mod@enalty

where we consider it appropriate. Where at any time before a financial penedty is due to

be paid we cease to be satisfied that the person is liable for that pen I&\mder

regulation 42(2) we may serve a notice on that person to withdrav‘v,@yenalty or

modify the penalty notice by substituting a lower financial pen I%
We will consider each matter on a case-by-case basis, accor% o the facts of each
case, whilst seeking to ensure consistency in accordance is guidance. We will

take into account any representations made by the pers, le to the penalty to
determine the appropriate exercise of our discretlon

E.3 Procedure for imposing ESOS p§ es
The general procedure for imposing penalti t out in Section A of this annex.
Where an additional daily penalty is appr e, we may serve a civil penalty notice on
a person and subsequently provide the ith an opportunity to make representations
as to why the civil penalty should beyaived or modified. A civil penalty notice must
state the regulation under which thg' bility arises, the amount of the penalty due (and,
where applicable, how that am is calculated) and whether or not a person may be
liable to an additional dailglwthe initial notice). If the person will not be liable to

an additional civil penalty, initial notice must also specify the date by which the
penalty must be paid.

When the level of:&ﬁ itional daily penalty can be determined, a further civil penalty
notice must be se confirming the total amount due (the further notice). This notice
must also spee@e date by which the penalty must be paid.

X

E.4 %forcement notices

Enfor t notices may be served where we reasonably believe that a responsible

und ing has failed to comply with a requirement of the ESOS Regulations.
6 Compliance notices

Compliance notices may be served on a responsible undertaking to request information

\é we consider necessary to enable us to monitor compliance with the ESOS Regulations.
& E.6 General enforcement approach for ESOS
Our enforcement response will consider the size of an organisation’s energy

consumption, and other relevant factors, for example whether it is going to close.

For the first compliance period and new entrants in subsequent compliance periods:
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¢ Enforcement notices will normally be used to bring organisations into
compliance.

e When issuing enforcement notices, we would normally allow up to 3 months to
remedy the failure. A longer period can be granted providing we are satisfied
the participant has made a sufficient case.

o Civil penalties will normally be used only in the most serious cases.

¢ Compliance notices can be issued only if an offence is suspected and the

responsible undertaking has not responded to a previous request for (2)
information. Q'\
E.7 Determining whether to impose a penalty and the amount &
E.71 Failure to notify
Failure to comply with Part 4 (or as the case may be, Part 6) of the ESOS Regulai\és{ :
The maximum penalty (regulation 43, ESOS Regulations 2014) is: '\

e up to £5000;
e up to £500 for each working day the responsible undertaking remains&ach,
starting on the day after the service of the penalty notice subject to a maximum of

80 working days; and
e publication. fb.$
Our approach &
For the first compliance period, we would not normally e t'Yo take enforcement
action for failing to notify by 5 December 2015, providin notification is received by
29 January 2016. Organisations that submit a notificat fter that will be at risk of
enforcement action including the possibility of civil(ﬁalties.

e up to £2500, if the breach relates to th t compliance period or new entrants in
subsequent compliance periods. T ter, up to £5000;

e up to £250 for each working day the&lJesponsible undertaking remains in breach
(maximum 80 working days), s @ breach relates to the first compliance period or

For applicable notification failures, we will n%rrr& apply the following penalties:

new entrants in subsequent liance periods. Thereafter, up to £500 for each

working day (maximum,8 king days); and

e publication. 5\
O

Zero energy consu n®

The ESOS qualific criteria are based on the European definition of a large
undertaking, narggly the number of employees or financial criteria (annual turnover and
total balance sieet). Therefore it is possible for companies with zero energy
consumpti&qualify for ESOS. The Energy Efficiency Directive and the ESOS
Regulatit@ o not have a threshold provision for energy use.

Ou roach
isations that qualify but have zero energy consumption, must declare this to us
the compliance deadline. However, in such cases we will not normally enforce other
lements of the scheme.

&\0\6 Low energy users

6 ‘Zero energy consumption’ means the total energy consumption is zero; as calculated in
accordance with Chapter 2 of Part 4 of the ESOS Regulations 2014. This calculation is based
on the energy consumption of assets held, and activities carried on including transport during
the reference period for the compliance period.
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We recognise that each organisation needs to ensure its compliance strategy is
proportionate in relation to the potential benefits of the scheme.

Our approach

In cases where the participant’s energy use is at a domestic level” we will not normally

enforce the following requirements:

e Fully-compliant ESOS audits or alternative routes to compliance; and

e Lead assessor review. ,\QD

But the organisation concerned will need to: Q

¢ Make a notification by the compliance deadline and confirm your energy use falls \(1/
below the domestic threshold:; b‘

e Consider and document opportunities for reducing their energy consumption?; %

e Record their compliance approach in their evidence packs. '\'\
Applicable notifications without lead assessor reviews Q
Aside from in the circumstances outlined above, an organisation that subr@ a

regulation 21(1) of the ESOS Regulations 2014 (unless they are co ng entirely by

notification without review by an approved lead assessor will fail to w with
means of ISO 50001). &{b.

of back loaded
¥sations not being fully
adline, 5 December 2015.

For the first compliance period only, we acknowledge that
demand for lead assessors could result in a number of o
compliant with their ESOS obligations by the complian

Lead assessor reviews, if applicable, are an essegfgrelement of ESOS. They require

that participant ESOS assessments are revie a suitably qualified and
experienced energy professional to ensure 6st ffective energy savings opportunities
are identified. Q

we will normally use enforcemen iCes to bring participants into compliance over an

In the event that an organisation initj (Q'unable to secure review by a lead assessor,
appropriate period, provided ttb anisation concerned:

e  Submits a naotification 9 January 2016, even if it is in effect a declaration of
non-compliance v@vr Spect to the requirement for a lead assessor review.

O

Complianc 7@80 50001

Due to the ressed timescale for the first compliance period, some participants
may hav ed their compliance strategy on ISO 50001, but have not achieved
certifi@&n by the notification deadline, 5 December 2015.

(ﬂp?pproach
e}O

7 ‘Domestic level’ energy use is defined for the first compliance period as 40,000kWh/yr or
below.

8 A Green Deal Assessment or Display Energy Certificate would normally be sufficient for
energy use at a ‘domestic level’. Such surveys take account of the building type and
construction, energy consumption and occupancy to indicate a range of cost effective measures
to improve energy efficiency.
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Where a participant has already committed to achieving ISO 50001 certification for all

their energy consumption, and that certification is achieved by 30 June 2016, they will

not normally be at risk of enforcement action.

But the organisation concerned will need to:

e Provide us details of the certification body and evidence to support the target date
for certification; and

¢ Notify us when certification is achieved.

E.7.2 Failure to maintain records ?\%
The maximum penalty (regulation 44, ESOS Regulations 2014) is: Q

up to £5,000; \(1/
compliance body cost of confirming of compliance; b‘
publication; and \Q

steps to remedy the breach. '\'\

Our approach Q
For failure to maintain records, we will normally apply the following penalti@

e the penalty of up to £5,000; Q

e Environment Agency’s cost of confirming compliance; $

e publication; and

[}

steps to remedy the breach. &®

The maximum penalty (regulation 45, ESOS Regulati 14) is:
e up to £50,000; %
e up to £500 for each working day the respo@@ undertaking remains in breach,

E.7.3 Failure to undertake an energy audit .E\’S'Q

starting on the day after the service of the alty notice subject to a maximum of
80 working days;

e publication; and Q
>

o steps to remedy the breach.

Our approach

For failure to undertake energ;&ts, we will normally apply the following penalties:

o the penalty of up to £25$Q0 , if it relates to the first compliance period or new
entrants in subseq er@ompliance periods. Thereafter, apply up to £50,000;

e adaily penalty up maximum of £250 for each working day the responsible
undertaking re in breach (maximum 80 working days), if it relates to the first
compliance peritod or new entrants in subsequent compliance periods. Thereafter,
apply up‘{i 0 for each working day (maximum 80 working days);

e publicg#Qs and
e step emedy the breach.

E({/ Failure to comply with a notice
&e maximum penalty (regulation 46, ESOS Regulations 2014) is:
up to £5,000;
\6 e up to £500 for each working day the responsible undertaking remains in breach,
,QQ starting on the day after the service of the penalty notice subject to a maximum of
80 working days; and
e publication.

Our approach

For failures to comply with a notice, we will normally apply the following penalties:
o the penalty of up to £5,000;
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e adaily penalty up to a maximum of £500 for each working day the responsible
undertaking remains in breach (maximum 80 working days); and
e publication.

E.7.5 False or misleading statement
The maximum penalty (regulation 47, ESOS Regulations 2014) is:
e up to £50,000; and

e  publication. Q'\Q)
Our approach \(1/

For false or misleading statement, we will normally apply the following penalties: b‘
e the penalty of up to £50,000; and Q
e publication. '\\
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Would you like to find out more about us

or about your environment? N
U
Then call us on '\\Q
03708 506 506 (Monday to Friday, 8am to 6pm) Q\
O

<
email {ﬁ
enquiries@environment-agencygév.uk

&\
&
or visit our website Y
Qé
o>

\@
incident hotline 0§6‘3807060 (24 hours)
floodline 0345 3\8% 1188 / 0845 988 1188 (24 hours)

Find out about call c.hgg(e% (www.gov.uk/call-charges)
X

3
) Enyxoyiment first: Are you viewing this on screen? Please consider the
[ ) onment and only print if absolutely recessary. If you are
-(0 ading a paper copy, please don’t forget to reuse and recycle if possible.

~N
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