
Cross border portability of online content services – IPO consultation
[image: ]


















January 2018


Introduction

1) Pact is the trade association that represents the commercial interests of the independent production sector.

2) The UK independent television sector is one of the biggest in the world, with revenues of £2.5 billion in 2016.[footnoteRef:1]  [1:  Pact Census Independent Production Sector Financial Census and Survey 2017, by Oliver & Ohlbaum Associates Limited, July 2017] 


3) The copyright licensing framework underpins growth in this sector. It enables rights holders to exploit their intellectual property by controlling access to their content which they use to generate revenues to invest in future productions. 

4) The UK copyright framework is considered to be one of the best in the world. It has been effective in enabling competition and growth in the television production sector, and as a result:
· The UK is now the second-largest exporter of television programmes in the world. 
· Audiences in the UK and across the globe have had access to high-quality, thought provoking and entertaining content in a range of different genres, much of which is provided free-of-charge via television broadcasting.
· The flexibility of the copyright licensing regime has allowed independent producers, including many SMEs, to adapt to changes in market conditions and find new business opportunities in the UK and overseas. 
· There are now many examples of audio-visual content producers working with non-linear digital content providers to create new, innovative content and services for consumers in the UK and elsewhere.

5) Any disruption to the ecology of this complex market would have a significant impact on UK original content production.

6) Secondary sales rights are vital to the continued growth of the UK creative industries. Any changes to the existing IP regime must take into account the value of these rights and the potential impact which changes would have on content producers in this sector. For this reason, we urge the IPO to:
· review how the portability regulation works in practice and minimise any burdens on business and
· give clarity to industry as outlined around how this regulation, which is beneficial to consumers, will apply post Brexit. 

7) For further information on this issue please contact Pact’s Head of Policy Emily Oyama at emily@pact.co.uk or Director of Nations and Regions, Rosina Robson, at rosina@pact.co.uk or on 020 7380 8248.



Consultation Questions


Legal Enforcements

	Q.  Has the Government identified the most appropriate means of legal enforcement?

Q. Has the Government identified the most appropriate enforcement bodies for the Portability Regulation?





1.1 Pact agrees with the means of legal enforcements identified and the appropriate enforcement bodies needed to enforce the regulations on cross-border portability of online content services. We particularly support the aim to secure minimal burdens on business and the use of existing legislation.  Civil sanctions are also an appropriate way to enforce the regulation. We also support the ability of rights holders to bring infringement action against the online service providers if verification of subscribers has not been carried out. Using the CDPA (Copyright, Designs and Patents Act) of 1988 will be appropriate to cover this issue.


Assessment and review of the regulations

Q. Will this review provision be sufficient to allow the Government to effectively assess the proposed enforcement mechanisms?

2.1 The IPO should set up a review period ahead of the Commission review period which according to the final EU wording will be reviewed by March 2021. There is an opportunity to review the processes sooner rather than later and to coincide with whatever outcome is made on the Brexit negotiations. 

2.2 Pact welcomes the introduction of the regulation on cross border portability of online content services. We support the consumer benefits and the fact that it will facilitate access to film and TV content that consumers have subscribed to in their home country while they are travelling temporarily in another EU Member State.

2.3 The IPO may be aware that across the audio visual sector there has been some concern around the impact assessment accompanying the draft regulation proposed by the European Commission is not sufficiently comprehensive. For example, it does not take into account key impacts on the industry namely the costs associated with negotiating contracts. Rights holders will still need to consider whether to authorise the use of content to be provided, accessed and used under this Regulation if there is failure to verify the subscriber’s Member State of Residence. 

2.4 Pact has already made representations with other organisations in the audio visual sector that market based portability solutions in line with the needs of European citizens should not be hindered by the introduction of the legislation.  There continues to be some risk that consumers in Europe will ultimately lose out on a choice of high quality content if rights holders and industry decide that these obligations prove too costly for them to provide access to their content. 

Guidance on the regulation

3.1 We recommend specific details be included in the guidance as to  how rights holders will be able to know whether an online service provider has verified subscribers who intend to use the services temporarily.  This will help producer know when a copyright infringement has been carried out.

This will help our own process of developing guidance from members in terms of:
· What to look out for in terms of contract provisions both for paid services and where free services may chose to opt into the regulation
· Clearance of rights issues in the EU
· How to deal with the right to request portability from the service provider

3.2 Pact is open to be involved in stakeholder discussions around developing the guidance and asks that we remain involved to represent the interests of independent producers.

Geographical Scope

4.1 The regulation should ensure the geographical scope of the application of the regulation i.e. to territories of the EU and EEA countries and does not give rise to portability outside of these areas.

Future relationship with the European Union
[bookmark: _GoBack]5.1 As part of the UK DSM (Digital Single Market) working group Pact agrees with the joint response the working group has put forward to the IPO on the portability regulation consultation.  In particular, it identifies the fact that the ‘legal fiction’ that is being applied to allow subscriber’s access and use of the licensed content will be deemed to occur solely within the ‘Member State of residence’ on the basis of reciprocity. After Brexit, the legal fiction cannot be applied to “localise” activities pertaining to cross-border portability of services for UK subscribers in the EU and for EU subscribers in the UK respectively in the absence of a specific arrangement between the UK and the EU that enables the continued application of the legal fiction.  
5.2 We agree with the working group that if no such agreement is reached, it would not be reasonable for UK law to continue to apply the obligations in the Regulation unilaterally to service providers in the UK as they will simply not be in a position to rely on the legal fiction to deliver what is required.  
5.3 Without an agreement addressing these issues between the UK and the European Union, the Portability Regulation will no longer be able to function as a part of the law in force in the UK. It is simply not within the sole gift of the UK legislator (and for that matter industry on its own). There would be significant copyright and other legal implications for both UK and EU businesses and consumers if the obligations contained with the Regulation are continued after the UK has left the European Union.
5.4 The Government must set out their intentions on this issue, preferably before the Regulation comes into force. We note that the Government intends to publish further guidance on the Portability Regulation in the coming months and we would welcome being involved in these discussions. The Government should clarify the concrete steps it intends to take in order to secure an agreement which enables the Portability Regulation to continue to function after Brexit. This intention should be made clear as quickly as possible, before any other options are explored, in order that industry can plan accordingly.
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