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Hanover (Electress Sophia of)

1. Electress Sophia was the wife of the Elector of Hanover and grand-daughter of
James |. When Queen Anne's only surviving child died, the Electress Sophia became
the nearest Protestant in line for the English throne. The Government were anxious
that her Roman Catholic brother, James (known as the Old Pretender), should not
inherit the throne and so, in 1701, they passed the Act of Settlement ensuring the
succession of Sophia. In 1705, because she was of German nationality she was
naturalised as a British subject by the Act for the Naturalization of the Most
Excellent Princess Sophia, Electress and Duchess Dowager of Hanover, and
the Issue of her Body. The Act had to be very delicately worded because it referred
to the succession, and Queen Anne was still living. As it happened, Sophia died
before Queen Anne, but her son succeeded to the throne as George |I.

2. The effects of the Act lay dormant until, soon after World War Il, Prince Ernst
Augustus of Hanover claimed British nationality on the grounds of being the issue of
the Electress Sophia's body. The claim was rejected twice by the courts but finally
allowed by the House of Lords (Attorney-General -v- HRH Pfiace Ernest Augustus of
Hanover [1957] 1 All ER 49). The effects of the 1705 Act had @en complicated
slightly by the Royal Marriages Act 1772, which included
marriages of certain descendants of King George Il would b

consent of the Crown had first been obtained. This d
descendants of Princesses who have married into fo amiilies and, as most of
George llI's descendants were through the female e rgstriction has a limited
effect.

L 2
3. A number of people have successfully cl d rec@gnition as citizens of the United

Kingdom and Colonies under s.1 ritish Nationality Act 1948, or as
British citizens or British Overseas er the British Nationality Act 1981.
There are thought to be some w ave a claim. The effects will continue
to be felt because, although the?1705 Actwvas repealed on 1 January 1949,
recognised descendants co, nsmititheir citizenship of the United Kingdom and
Colonies to their children i@the c tances set out in the proviso to s.5(1) of the
British Nationali t 1948)in the case of a child born in a foreign country, for

example, by havin registered at a consulate).

4. In spite of the longdtitle of the 1705 Act, acquisition of the status of British subject
under its provisions isthought not to amount to acquisition by 'naturalisation in the
United Kingdom or in any of the Islands’ for right of abode purposes. Most
beneficiaries will, therefore, now be British Overseas citizens.

5. Any person who seeks recognition as a British citizen or British Overseas citizen
by virtue, inter alia, of the 1705 Act must send a written statement that he or she is
not, and never has been, a Roman Catholic. The case should be referred to
Nationality Policy and Special Cases Unit who will make sure that this has been done
and also try to establish the descent with the help of the family tree.

6. If it is necessary to find out whether Royal consent was given to any of the
marriages in the chain of descent, the Department for Constitutional Affairs should be
consulted (as they have a list of marriages which have received the consent of the
Crown).

7. When it has been agreed that the claim can be accepted, a letter should be sent
confirming that the claimant has the appropriate status. If the claim came from
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abroad, the Foreign and Commonwealth Office post should be informed of our
decision.

Human Rights Act 1998
1. Background and main provisions

1.1 The Human Rights Act received Royal Assent on 9 November 1998 and
entered fully into force on 2 October 2000.

1.2 Before 2 October 2000 an individual who wished to challenge the UK
Government for non-compliance with the European Convention on Human Rights
generally had to go to the European Court of Human Rights in Strasbourg, and could
only do so after showing that there was no remedy in the UK courts. This meant that
it could take many years for a case to be decided. It was also expensive.

1.3 Parliament decided that the importance of maintaining basic human rights in this
country meant that rights under the Convention should be erff@
courts and tribunals. The Human Rights Act achieves this by

o)

a UK court or

¢ making it unlawful for a public authority to act incomp
Convention rights, and allowing for a case to

tribunal against the authority where it does s r, a public authority
will not have acted unlawfully under the Actif edesult of a provision of
primary legislation it could not ha@ acted re

e requiring that all legislation be interp
compatibly with the Convefitio
court may:

d and*given effect as far as possible
. re it is not possible to do so, a

guash or dis-apply sub te legislation; or

(if it is a "higher co rant a declaration of incompatibility, thereby
tri ing an ower allowing a Minister to amend the legislation by
ord brng it into line with Convention rights

e requiring UK @@urts and tribunals to take account of the case-law of the Court
and the Com ion in Strasbourg and also the Committee of Ministers. They
will also be bound to develop the common law compatibly with the
Convention rights

e requiring ministers, when sponsoring a new Bill, either to make a "statement
of compatibility” - a statement that, in the minister's view, the provisions of the
Bill are compatible with the Convention rights - or to declare that he/she is
unable to make such a statement but nevertheless wishes Parliament to
proceed with the Bill



This document was archived on 27 July 2017

2. The Convention rights

2.1 The European Convention on Human Rights as ratified by the United Kingdom
guarantees the following rights and freedoms:

Right to life (Article 2)

Freedom from torture and inhuman or degrading treatment or punishment
(Article 3)

Freedom from slavery and forced or compulsory labour (Article 4)

Right to liberty and security of person (subject to a derogation applicable to
Northern Ireland) (Article 5)

Right to a fair and public trial within a reasonable time (Article 6)

Freedom from retrospective criminal law and no punisfiment without law

(Article 7)

Right to respect for private and family life, hom
8)

ondence (Article

Freedom of thought, conscience and religiop (A¥i )
¢

Freedom of expression (Article 10)\

Freedom of assembly and [ (Avticle 11)

Right to marry and foun mi rticle 12)
Prohibition of discrighinati@minaghe enjoyment of the Convention rights (Article
14)

Right to pe
(Article 1 of

ent of possessions and protection of property
tocol 1)

Right to education (subject to a UK reservation) (Article 2 of Protocol 1)
Right to free elections (Article 3 of Protocol 1)

Right not to be subjected to the death penalty (Articles 1 and 2 of Protocol
6)

2.2 Collectively, these are referred to in the Act as "Convention rights".

2.3 Certain additional rights, such as the right to enter and remain in the State of
which one is a national, are proclaimed by other protocols to the Convention which,
to date, have not been ratified by the United Kingdom. These rights are not
incorporated by the Human Rights Act 1998, and are not "Convention rights" for the
purposes of the Act.
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3. Citizenship and Convention rights
3.1 Is there a Convention right to citizenship?

3.1.1 Neither the Convention nor any of its protocols proclaims, in express language,
the right to citizenship of any particular State.

3.1.2 Is aright to citizenship nevertheless implied by any of the Convention
provisions? The Home Office view is that citizenship is a substantive legal status,
producing both advantages and disadvantages for those who have it. Many of the
consequences that flow from possession of citizenship in the United Kingdom - the
right to vote, the duty of allegiance etc - have nothing to do with the rights protected
by the Convention. None is essential to the enjoyment of Convention rights. It follows
that, in our view, the grant of citizenship would be an inappropriate and
disproportionate response to the alleged breach of Convention rights.

3.1.3 Some support for the Home Office position is given by the judgement of the
Court of Appeal in Montana (23.11.00). There, the Court was@goncerned with Article
8 of the Convention (right to respect for family life) and the poliéyaon registration of
illegitimate children of British fathers under s.3(1) BNA 198 olume 1 Chapter
9.9). It said:

be either a failure to
anship is not a necessary

of people of different

consequent disadvantages.

s flowing from lack of

"The mere fact that citizenship is withheld ca
respect or interference with family life. Co
component of family life. A family unit may
citizenships living together who e I
There may be incidental practical di an
citizenship, but for the pur i these cannot be considered in
abstract. The effectin any i jdua e can only be understood in the light
of the circumstances of t The Secretary of State’s policy to ensure
as far as is possible th il e Appellant’s] position is "not
disadvantaged" is, k, anfadequate recognition of this fact. In terms of
Article 8 a policy count of the attitude of both parents and links
with the U is entirely justified."

3.1.4 The Court in nt on to suggest, without formally deciding the point,
that discriminatory pr@visions in the nationality legislation might breach Article 14
(prohibition on discri tion in relation to the enjoyment of Convention rights) unless

such discrimination could be reasonably and objectively justified.
3.2 Citizenship and Article 6

3.2.1 The Strasbourg case law indicates that there is no "civil right" to citizenship, or
to residence in a particular State. Similarly, in Peter Harrison -v- SSHD [2003] EWCA
432, Lord Justice Keene said that "were it necessary to decide whether the right to
British citizenship fell within the concept of "civil rights" in Article 6(1) [in the
particular circumstances of the case it was not necessary to make that decision], |
would take the view that it did not". It follows that a person applying for citizenship or
leave to remain in the United Kingdom cannot demand a "fair and public hearing"
under Article 6 of the Convention.

3.2.2 It is not clear whether the same principle would apply to deprivation of
citizenship.





