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Sixth (1 December 2014 – 30 November 2015) and Seventh (1 
December 2015 – 30 November 2016) Annual Reports to 
Parliament on the Application of Protocols 19 and 21 to the 
Treaty on European Union (TEU) and the Treaty on the 
Functioning of the Union (TFEU) in Relation to EU Justice and 
Home Affairs (JHA) Matters  
 
 
The JHA Opt-in Protocol and Schengen Opt-out Protocol  

The UK’s participation in EU JHA measures is principally governed by Protocols 19 
(Schengen opt-out) and 21 (JHA opt-in) to the TEU and the TFEU, which allow the 
UK to choose whether to participate in such measures. A decision to opt into a new 
legislative proposal under Protocol 21 must be communicated in writing to the 
President of the Council within three months of the date on which the final language 
version of the proposal is published by the Council. The Government does not, 
however, need to inform the Council if it decides not to opt into a legislative proposal. 
Where the proposed measure builds on part of the Schengen acquis in which the UK 
participates, the UK has three months to opt out and, again, notify the President of 
the Council of that decision.  

The Sixth Report covers decisions taken under the two protocols over the period 
1 December 2014 – 30 November 2015. The Seventh Report covers decisions taken 
under the two protocols over the period 1 December 2015 – 30 November 2016. 
Both reports include decisions made by both this Government and previous 
governments.  

Government commitments on Parliamentary scrutiny of the JHA Opt-in  

On 9 June 2008, Baroness Ashton, then Leader of the House of Lords, outlined in a 
Written Ministerial Statement (WMS) various commitments to enhance Parliamentary 
scrutiny of JHA opt-in decisions. This also included the commitment to provide an 
annual report on decisions made in relation to the JHA opt-in under Protocol 21 and 
Schengen opt-out under Protocol 19. Both Protocols give the UK the right to choose 
whether or not to participate in certain JHA new measures.  
 
The first annual report to Parliament on the Application of Protocols 19 and 21 to the 
Treaty on European Union (TEU) and the Treaty on the Functioning of the Union 
(TFEU) in relation to EU Justice and Home Affairs (JHA) matters was submitted in 
January 2011. This covered the period 1 December 2009 to 30 November 2010. The 
second, third, fourth and fifth annual reports were submitted in January 2012, April 
2013, January 2014 and February 2015 respectively. These reports were each 
preceded by a mid-year update.  
 
In his WMS on 20 January 2011, the Minister for Europe outlined the Coalition 
Government’s intention to continue to honour the commitments made by Baroness 
Ashton and to further strengthen Parliamentary scrutiny of JHA opt-in decisions. This 
included a commitment to deposit a WMS in Parliament on all opt-in decisions or to 
make an oral statement where appropriate and necessary; reiterated the existing 
right of the House of Commons European Scrutiny Committee and House of Lords 
European Union Select Committee (‘the Committees’) to call a debate on an 
amendable motion on any opt-in decision; and, where there is strong Parliamentary 
interest, the Government expressed its willingness to set aside Government time for 
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a debate in both Houses on its proposed approach (a “Lidington debate”). All of these 
commitments apply equally to the Schengen Opt-out Protocol. 
 
Where the UK has not opted in within the initial three month window, it is open to the 
Government to indicate its wish to be bound by measures after they have been 
adopted by the participating Member States.  In such cases it will inform the 
Committees of its intention to do so. The Committees will have an opportunity to offer 
views on this. The Government will also consider offering a debate on Government 
time on a post adoption opt-in decision if it is likely to attract significant Parliamentary 
interest. 
 
Code of Practice  
 
Baroness Ashton’s statement also included a commitment to produce a Code of 
Practice setting out the Government’s commitment to effective scrutiny of opt-in 
decisions. The Code, which includes the commitments the Government made in 
January 2011 to further enhance scrutiny arrangements, was published in May 2013 
and has now been included in the cross-Government scrutiny guidance and is also 
available on the JHA opt-in webpage at: 
https://www.gov.uk/government/publications/jha-opt-in-and-schengen-opt-out-
protocols--3  
 
Sixth Report - JHA opt-in decisions and Schengen opt-out decisions from the 
period 1 December 2014 – 30 November 2015 
 
The table in the Annex A presents all JHA opt-in decisions and Schengen opt-out 
decisions taken from 1 December 2014 until 30 November 2015. 
 
In that period, the two governments have taken decisions on UK participation in 23 
EU JHA legislative proposals.  The UK has decided to opt in under the JHA opt-in 
Protocol in 11 cases and has decided not to opt in in 13 cases (this includes one 
decision on an international agreement where the UK opted into one set of JHA 
provisions in the measure, and did not opt into another). The Government has not 
asserted the Schengen opt-out to any proposals during that period. 
 
It is worth noting that the lead on these proposals falls to a wide range of 
Departments. 
 
Key opt-in decisions made by the Government  
 
Decisions of particular prominence in this period included Council Decisions on the 
signing, on behalf of the European Union, of the Council of Europe Convention on 
the Prevention of Terrorism and its Additional Protocol, and Council Decisions 
establishing provisional measures in the area of international protection – one for the 
benefit of Greece and Italy, and another for the benefit of Greece, Italy and Hungary.  
 
The Commission proposed Council Decisions on the signing, on behalf of the 
European Union, of the Council of Europe Convention on the Prevention of 
Terrorism and its Additional Protocol. These Decisions authorised the EU to sign 
the Convention, which requires acceding states to criminalise various terrorism-
related activities under their domestic laws, and its Additional Protocol, which aims to 
set a minimum standard for criminalisation of recruitment to and receipt of training for 
terrorism and the act of travelling abroad for the purpose of terrorism. While the 
Government considers that there is value in ratifying the Convention and its 

https://www.gov.uk/government/publications/jha-opt-in-and-schengen-opt-out-protocols--3
https://www.gov.uk/government/publications/jha-opt-in-and-schengen-opt-out-protocols--3
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Additional Protocol, it considers that this is a matter for Member States. Therefore the 
Government did not opt into these proposals and has signed both the Convention 
and the Additional Protocol in its own right.  
 
The Commission proposed Council Decisions establishing provisional measures 
in the area of international protection – one for the benefit of Greece and Italy; 
and another for the benefit of Greece, Italy and Hungary. These Decisions 
introduced temporary distribution schemes for persons in clear need of international 
protection to relieve pressure on the asylum systems of Italy, Greece and Hungary as 
frontline Member States, while the EU is facing increased migratory pressures. The 
Government does not support relocation as it is the wrong response to the migratory 
pressures the EU faces - it undermines the important principle that asylum should be 
claimed in the first safe country and does not address the causes of illegal migration.  
Therefore the Government did not opt in to these proposals. 
 
 
Seventh Report - JHA opt-in decisions and Schengen opt-out decisions from 
the period 1 December 2015 – 30 November 2016 
 
The table in the Annex B presents all JHA opt-in decisions and Schengen opt-out 
decisions taken from 1 December 2015 until 30 November 2016. 
 
In that period, decisions have been taken on UK participation in 36 EU JHA 
legislative proposals.  The UK has decided to opt in under the JHA opt-in Protocol in 
12 cases and has decided not to opt in in 24 cases. The Government has not 
asserted the Schengen opt-out to any proposals during that period. These opt-in 
decisions are without prejudice to discussions on the UK’s future relationship with the 
EU. The UK’s relationship with the EU will change as a result of leaving the EU, 
however, the UK retains the rights and obligations of membership of the EU whilst we 
remain a member. 
 
Key opt-in decisions made by the Government  
 
Decisions of particular prominence last year included: 
• Proposal for a Directive on combating terrorism – the proposal intended to 

set minimum standards for criminalising certain acts as terrorist offences. The 
Government supports Member States complying with their international 
obligations in this area, but UK legislation was already substantially compliant 
with the proposals, and the Government was opposed to being limited in our 
ability to act independently in the counter-terrorism field in the future. The 
Government therefore decided not to opt in.  

• Proposal for a Directive as regards the exchange of information on third 
country nationals and as regards the European Criminal Record 
Information System (ECRIS). ECRIS allows UK law enforcement agencies to 
seek the previous convictions of EU nationals involved in an investigation or 
prosecution. This proposal seeks to develop ECRIS in relation to third country 
nationals, and to link fingerprints to criminal convictions so criminals cannot hide 
their identity. The Government decided to opt in to expand the information law 
enforcement can access about foreign nationals who have offended in the UK.  

• Proposal for a Regulation establishing the criteria and mechanisms for 
determining the Member State responsible for examining an application for 
international protection (Dublin IV) and proposal for a Regulation on the 
European Union Asylum Agency (EUAA). The proposed Dublin IV Regulation 
aims to govern the process of deciding which member state is responsible for 
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deciding an asylum claim and streamline the transfer process. The Regulation 
also binds member states to participate in a quota based distribution system. 
The Government does not support relocation as we believe it is the wrong 
response to the migratory pressures the EU faces. It undermines the important 
principle that asylum should be claimed in the first safe country in the region and 
does not address the causes of illegal migration. Where protection cannot be 
provided in the region of origin, we believe resettlement direct from the region is 
the right approach. The proposed EUAA would replace the existing European 
Asylum Support Office and aim to promote the implementation and functioning of 
the Common European Asylum System. The Government considers that the 
functioning of the asylum system is a sovereign matter. The Government did not 
opt in to either measure.  

• Proposal for a Regulation on the establishment of EURODAC for the 
comparison of fingerprints for identifying an illegally staying third-country 
national or stateless person (recast). This Regulation will govern the operation 
of the EURODAC fingerprint database. EURODAC will be expanded to increase 
the categories of fingerprints recorded, to record facial images and biographical 
data, to increase the length of time data can be stored and to provide better data 
sharing procedures between Member States. These changes will strengthen the 
UK’s ability to control illegal migration, prevent multiple asylum applications 
across member States, and protect the UK’s security through data sharing with 
law enforcement agencies. The Government therefore decided to opt in to this 
measure.  

• Regulation on the European Union Agency for Law Enforcement 
Cooperation (EUROPOL). The UK did not opt in when the proposal was first 
published because of concerns that the draft Regulation (1) would have 
interfered with the operational independence of UK policing; and (2) that it would 
have increased the UK’s obligation to provide data to Europol, even where such 
provision would conflict with national security, or endanger ongoing 
investigations or an individual’s safety.  The new Europol Regulation was 
adopted on 11 May 2016. The final agreed text addresses these concerns. The 
Government values the role of Europol in helping UK law enforcement 
coordinate cross border organised crime investigations. The Government made 
a request to the Commission on 16 December 2016 for the UK to participate in 
this Regulation. The Commission adopted a Decision on 6 March 2017 
confirming the UK’s participation in the Regulation. The Regulation will come into 
force on 1 May 2017. 

• Proposal for the recast of Council Regulation (EC) No 2201/2003 of 27 
November 2003 (the Brussels IIa Regulation) concerning jurisdiction and 
the recognition and enforcement of judgments concerning jurisdiction and 
the recognition and enforcement of judgments in matrimonial matters and 
the matters of parental responsibility. The UK decided to opt in to this 
proposal because the UK already applies the current Regulation to the benefit of 
UK citizens, including children, in cross-border families, and the Government 
wanted to avoid the risk that, if the new Regulation comes into force before the 
UK’s EU exit, the existing Regulation would no longer apply to the UK because it 
might be deemed inoperable. Secondly, even after a UK exit the Regulation will 
affect UK citizens, principally in other Member States, and it is in the UK’s 
interests to influence the negotiations. As a family justice measure, this proposal 
must be agreed by unanimity in the Council. 

 
The table in Annex C provides a list of forthcoming opt-in decisions.  
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Lord Chancellor and Secretary of State for Justice 
and Secretary of State for the Home Department 
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Forthcoming opt-in decisions 
 
Proposal title Descriptions 

Foreign and Commonwealth 
Office 

 

Council Decisions authorising 
Croatia, Netherlands, Portugal 
and Romania to accept the 
accession of San Marino to 
the 1980 Hague Convention 
on the Civil Aspects of 
International Child Abduction 
 
Council Decisions authorising 
Romania to accept accession 
of Chile, Iceland & Bahamas 
to the 1980 Hague Convention 
on Civil Aspects of 
International Child Abduction. 
 
Council Decisions authorising 
Luxembourg and Romania to 
accept the accession of 
Georgia and South Africa to 
the 1980 Hague Convention 
on the Civil Aspects of 
International Child Abduction. 
 
 

Where a country wishes to accede to the Convention, it is 
necessary for an existing connecting State to accept that 
country’s accession before the Convention can apply between 
them. The EU has exclusive EU competence and therefore the 
EU has to authorise Member States to accept accessions to 
this Convention.  

Home Office  
Proposal for a Regulation on 
the European Agency for the 
operational management of 
large-scale IT systems in the 
area of freedom, security and 
justice, and amending 
Regulation (EC) 1987/2006 
and Council Decision 
2007/533/JHA and repealing 
Regulation (EU) 1077/2011 
 

This measure seeks to give additional responsibilities to the 
EU agency responsible for the management of large-scale IT 
systems. Specifically, it expands eu-LISA’s remit to include the 
management of the proposed Entry and Exit System (EES) for 
the Schengen area, European Travel Information and 
Authorisation System (ETIAS) and the proposed system for 
the identification of Member States holding conviction 
information on third country nationals and stateless persons 
(TCN) to supplement and support the European Criminal 
Records Information System (ECRIS-TCN system).  
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Proposal title Descriptions 

Proposal for a Regulation 
establishing a centralised 
system for the identification of 
Member States holding 
conviction information on third 
country nationals and 
stateless persons (TCN) to 
supplement and support the 
European Criminal Records 
Information System 
(ECRISTCN system) and 
amending Regulation (EU) No 
1077/2011 
 
Proposal for a Regulation 
amending Regulation (EU) 
2017/794 for the purpose of 
establishing a European 
Travel Information and 
Authorisation System (ETIAS) 
 

The proposal builds on a previous Commission proposal to 
extend the system for exchanging criminal records between 
Member States (European Criminal Records Information System 
– ECRIS) to cover criminal records on third country nationals. 
This Regulation provides the technical specifications for a 
centralised database to hold criminal record information on third 
country nationals.  
 
 
 
 
 
 
 
The ETIAS system aims to enhance the security of the 
Schengen external border by requiring non-EU nationals, who 
do not require a visa to travel to the Schengen area, to seek 
authorisation to travel. As a Schengen measure, the UK does 
not participate in the ETIAS proposal. The ETIAS proposal 
seeks to require Europol to set up a watchlist for use by the 
ETIAS system. As the Europol Regulation is not a Schengen 
measure, this aspect of the proposal has been split into a 
separate JHA measure to which the JHA opt-in applies.  
 

Ministry of Justice 
Recommendation for a 
Council Decision authorising 
the opening of negotiations on 
the conclusion of an 
instrument on the enforcement 
of international commercial 
settlement agreements 
resulting from conciliation in 
the framework of the United 
Nations Commission on 
International Trade Law 
(UNCITRAL) 

 
In recent years the UNCITRAL working group on Arbitration 
and Conciliation has been having scoping discussions on an 
agreement on the enforcement of agreements made through 
conciliation or mediation. These discussions have been 
coordinated informally by the European Commission on behalf 
of the EU. Now that the discussions are entering a more 
formal phase of negotiations on a possible future instrument 
the Commission believes that a formal mandate is necessary. 
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