Supervisory Authority 
 
The derogations affecting the supervisory authority include articles:
 
Article 51 - Supervisory Authority
Article 53 - General conditions for the members of the supervisory authority
Article 54 - Rules on the establishment of the supervisory authority
Article 58 - Powers
Article 59 - Activity reports
Article 62 - Joint operations of supervisory authorities
Article 90 - Obligations of secrecy
 
For the full text of the GDPR, click here.
 
Government would welcome your views on the derogations contained in the articles above. 
Please ensure that you refer to specific articles/derogations.

The BBC’s role has recently been reviewed and defined by Government in the new BBC Royal Charter and Agreement. It includes the overarching mission to ‘act in the public interest, serving all audiences through the provision of impartial, high-quality and distinctive output and services which inform, educate and entertain.’ Thus the BBC’s entire output centreers on the special purposes of journalism, literature and art. 

Our first public purpose is ‘to provide impartial news and information to help people understand and engage with the world around them’. In doing so, we are required to provide content to the highest editorial standards, ‘with a range and depth of analysis and content not widely available from other United Kingdom news providers, using the highest calibre presenters and journalists, and championing freedom of expression’.

As such, the BBC across its output plays a vital role in enabling all audiences to participate in the democratic process as active and informed citizens. While Ofcom has found that on average audiences use four sources of news [Ofcom, June 2014, News consumption in the UK: research report http://stakeholders.ofcom.org.uk/binaries/research/tv-research/news/2014/Ofcom_News_Report_2014_slides.pdf], 

BBC news reaches more than 80% of all UK adults each week across television, radio and online [Kantar Media for the BBC, c12,000 UK adults, 2014/15]. 57% of the public cite the BBC when asked to name the one source they trust most [Ipsos MORI for the BBC, 1,906 UK adults 15+ who follow the news, January 2015]. 

The BBC news website is five times more likely to be chosen as a source to “check whether something is true” than the next closest provider [Populus, UK adults 18+, June 2014. “Please indicate which ONE site/ app you would go to for the following tasks”/“When I want to check whether something I’ve heard is true”]. Trust is the foundation of the BBC, including good data protection.

To enable the BBC to fulfil its Charter-defined role, it is vital for the UK’s implementation of the GDPR to secure the right balance between protection of the privacy of individuals and freedom of expression. This most obviously applies to the investigation and reporting of news and current affairs but is also vital to ensuring high quality content in other genres such as factual dramas and satire which also serve to engage the public on matters of public interest. 
 

The UK should advocate a similar level of protection for freedom of expression across Europe.  We consider that processing for the special purposes would fall within the scope of recital (128) and therefore the only supervisory authority competent to exercise powers will be the authority where the relevant media organisation in established, i.e. the ICO in respect of controllers established in the UK. This is also imperative in the context of the remit of the European Data Protection Board, established at Article 68. 


Article 58

Article 58(1)(e) giving the ICO the right “to obtain, from the controller and the processor, access to all personal data and to all information necessary for the performance of its tasks” must be read in light of Article 10 of the European Convention on Human Rights in relation to information which would tend to identify confidential journalistic sources. As envisaged by Article 90, explicit protection from disclosing confidential journalistic sources would be desirable. Article 58(2)(f), which permits a ban on processing to be imposed, and Article 58(2)(j), which permits the suspension of data flows to a third country, would not be consistent with Art.10.



Sanctions 
 
The derogations relating to sanctions include articles:
 
Article 36 - Prior consultation
Article 58 - Powers
Article 83 - General conditions for imposing administrative fines
Article 84 - Penalties
 
For the full text of the GDPR, click here.
 
Government would welcome your views on the derogations contained in the articles above. 
Please ensure that you refer to specific articles/derogations.

Article 36 – Prior Consultation 

The BBC Charter and Agreement provide for a new governance regime, which aims to simplify and clarify regulation of the BBC. As such, it would seem contrary to the public policy intention for another body to be given a role, which would overlap with existing roles and provisions overseen by the BBC itself and by its external regulator, Ofcom. 

The ICO is not intended to be, a statutory regulator of the media. It would not be appropriate, or consistent with the perishable nature of news, to require consultation with the supervisory authority in connection with the special purposes which would otherwise be likely to arise in connection with, e.g. undercover filming in the context of investigative journalism or the research and production of factual drama which often further the public’s understanding of contemporary or historical events or societal issues.

Demonstrating compliance 
 
The derogations relating to compliance include articles:
 
Article 40 - Codes of conduct
Article 42 - Certification
Article 43 - Certification bodies
 
For the full text of the GDPR, click here.
 
Government would welcome your views on the derogations contained in the articles above. 
Please ensure that you refer to specific articles/derogations.

No comment

Definitions / Data Protection Officers
 
The derogations relating to definitions / data protection officers include articles:
 
Article 4 -   Definitions
Article 37 - Designation of the data protection officer
Article 38 - Position of the data protection officer
 
For the full text of the GDPR, click here.
 
Government would welcome your views on the derogations contained in the articles above. 
Please ensure that you refer to specific articles/derogations.
 
No comment

Archiving and Research 
 
The derogations related to archiving and research include articles:
 
Article 89 -  Safeguards and derogations relating to processing for archiving purposes in the public interest, scientific or historical research purposes or statistical purposes
 
For the full text of the GDPR, click here.
 
Government would welcome your views on the derogations contained in the article above. 
Please ensure that you refer to specific articles/derogations.

Recital (153) to the GDPR envisages that special protection may be required by “news archives and press libraries.  

The BBC’s website is an important archival resource which serves provides a public record of information published by the BBC. Together with similar online resources maintained by all other major media organisations, these resources should be recognized as news archives as envisaged in recital 153.

Further, the  BBC  as the world's oldest national broadcasting organization itself  holds news archives and press libraries which are of historic and public interest.  This includes the BBC Genome Project http://genome.ch.bbc.co.uk.  This site contains the BBC listings information which the BBC printed in Radio Times between 1923 and 2009. There are more than 5 million programme listings in Genome. This is a historical record of the planned output and the BBC services of any given time. It should be viewed in this context and with the understanding that it reflects the attitudes and standards of its time - not those of today. It helps our audience find information about that long forgotten BBC programme, research a particular person or browse your own involvement with the BBC.

Regardless of the wider journalist exemption, this is an opportunity for the Government to explicitly legislate news archives and press libraries (including the online news archives maintained by media organisations for the benefit of the public) are exempt from the fourth and fifth data protection principles  (the requirements that data is accurate kept up to date and kept for no longer than necessary).


Third Country Transfers
 
The derogations related to third country transfers include articles:
 
Article 49 - Derogations for specific situations
 
For the full text of the GDPR, click here.
 
Government would welcome your views on the derogations contained in the article above. 
Please ensure that you refer to specific articles/derogations.

No comment

Sensitive personal data and exceptions 
 
The derogations related to Sensitive Personal Data and Exceptions include articles:
 
Article 9 - Processing of special categories of personal data
 
For the full text of the GDPR, click here.
 
Government would welcome your views on the derogations contained in the article above. 
Please ensure that you refer to specific articles/derogations.



Article 9 

It is imperative that the media is entitled to process special categories of personal data, and not merely in cases where this is objectively considered to be of substantial public interest. 

Article 9.2 should be extended so that for journalistic purposes journalists are specifically be entitled to process special categories of personal data (such as sensitive personal data) except where the processing is unwarranted in any particular case by reason of prejudice to the rights and freedoms or legitimate interests of the data subject.  

The media must not be under any obligation to disclose sources of information, and therefore must have a carve out from the requirements of Article 14(2)(f) which requires controllers to tell data subjects “from which source the personal data [about them] originate”


Criminal Convictions 
 
The derogations related to criminal convictions include articles:
 
Article 10 - Processing of personal data relating to criminal convictions and offences
 
For the full text of the GDPR, click here.
 
Government would welcome your views on the derogations contained in the article above. 
Please ensure that you refer to specific articles/derogations.

Article 10 

It is presumed that the right to freedom of expression under Article 10 of the European Convention on Human Rights and Article 11 of the EU Charter of Fundamental Rights would be considered to authorise processing of information relating to criminal convictions and offences.  

This position should be clarified for journalists by an explicit authorisation for special purposes processing of information relating to criminal convictions and offences (or confirmation explicit authorisation not required).

Rights and Remedies
 
The derogations related to Rights and Remedies include articles:
 
Article 17 -  Right to erasure ('right to be forgotten')
Article 22 - Automated individual decision-making, including profiling
Article 26 - Joint controllers
Article 80 - representation of data subjects
 
For the full text of the GDPR, click here.
 
Government would welcome your views on the derogations contained in the articles above. 
Please ensure that you refer to specific articles/derogations.
Processing of Children’s Personal Data by Online Services
 
The derogation related to the processing of Children's Personal Data by Online Services include articles:
[bookmark: _GoBack]
 
Article 8 - Conditions applicable to child's consent in relation to information society services. 
 
For the full text of the GDPR, click here.
 
Government would welcome your views on the derogations contained in the article above. Please ensure that you refer to specific articles/derogations.

The BBC supports the UK’s current position of maintaining 13 as the age of consent for children.

Freedom of Expression in the Media 
 
The derogations related to Freedom of Expression in the Media include articles:
 
Article 85 - Processing and freedom of expression and information
 
For the full text of the GDPR, click here.
 
Government would welcome your views on the derogations contained in the article above. 
Please ensure that you refer to specific articles/derogations.

Article 85

As we have stated, in order to enable the BBC fulfil its Charter-defined role, it is vital that the UK’s implementation of the GDPR secures the right balance between balance between protection of the privacy of individuals and freedom of expression which allows the BBC and the media generally to fulfill their important public interest functions,  including the freedom to investigate and report news and current affairs.

In general S32 of the DPA in general has worked well for over 17 years in protecting the media and reconciling competing demands of data protection and freedom of expression.  Any erosion of S32 of the DPA could have a chilling effect on the freedom of the press.  So it should be substantially retained, subject to amendments to address areas where the protection of media afforded by S32 has been subject of attack, for example by data subjects taking legal action to try and force the media to disclose journalistic information pertaining to the data subject on grounds it is no longer processed only for the special purposes or with a view to publication.


Processing of Data 
 
The derogations related to processing of data include articles:
 
Article 6 -   Lawfulness of processing
Article 18 - Right to restriction of processing
Article 28 - Processor
Article 29 - Processing under the authority of the controller or processor
Article 32 - Security of processing
Article 35 - Data protection impact assessment
Article 37 - Designation of the data protection officer
Article 86 - Processing and public access to official documents
Article 87 - Processing of the national identification number
Article 88 - Processing in the context of employment
 
For the full text of the GDPR, click here.
 
Government would welcome your views on the derogations contained in the articles above. 
Please ensure that you refer to specific articles/derogations.


No comment


Restrictions 
 
Article 23 permits member states to legislate domestically measures which restrict the application of various rights and duties under the Regulation. The restrictions may apply to all of the individual rights in articles 12-22, and to the data protection principles in article 5 in so far as they correspond to the Article 12-22 rights. The scope of Article 23 effectively continues similar restrictions that exist under the Current Directive and which were used in the Data Protection Act 1998 (DPA) to shape appropriate exemptions from the requirements of the DPA where that was permissible.
 
The derogations related to restrictions include articles:
 
Article 23 - Restrictions
 
For the full text of the GDPR, click here.
 
Government would welcome your views on the derogations contained in the article above. 
Please ensure that you refer to specific articles/derogations.

No Comment


Rules surrounding Churches and Religious Associations  
 
The derogations related to Rules surrounding Churches and Religious associations include articles:
 
Article 91 - Existing data protection rules of churches and religious associations
 
For the full text of the GDPR, click here.
 
Government would welcome your views on the derogations contained in the article above. 

Please ensure that you refer to specific articles/derogations.


No comment


In the context of the derogations above, what steps should the Government take to minimise the cost or burden to business of the GDPR?

In order to minimize the cost or burden to the media is vital that the Government secures the right balance between balance between protection of the privacy of individuals and freedom of expression, including the freedom to investigate and report news and current affairs. In this regard we would advocate imposing a limitation period for bringing claims relating to processing for the special purposes and introducing a threshold of seriousness for bringing claims under the DPA, particularly in light of the decision in Vidal-Hall v Google permitting claims for compensation for mere distress, which would serve to minimise the cost or burden to business of the GDPR.


