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DCMS Call for views on the GDPR derogations
Submission from Somerset County Council
Theme 7 – Sensitive personal data and exceptions
Article 9 – Processing of special categories of personal data - paragraph 2, point (h) states the following condition for processing:
“processing is necessary for the purposes of preventive or occupational medicine, for the assessment of the working capacity of the employee, medical diagnosis, the provision of health or social care or treatment or the management of health or social care systems and services on the basis of Union or Member State law ……
Paragraph 3 states:
Personal data referred to in paragraph 1 may be processed for the purposes referred to in point (h) of paragraph 2 when those data are processed by or under the responsibility of a professional subject to the obligation of professional secrecy under Union or Member State law or rules established by national competent bodies or by another person also subject to an obligation of secrecy under Union or Member State law or rules established by national competent bodies.  
SCC position
1. These provisions would appear to apply to processing (including sharing) of health and social care records by (and between) public authorities for the purpose of providing integrated care to their data subjects.
The applicable “Member State Law” would (inter alia) be The 2014 Care Act which is concerned with the integration of health and social are and is therefore directed at both Local Authorities (providing social care) and the NHS (providing health care).
2. The ICO recently published draft guidance on the use of consent as a condition for processing under GDPR[footnoteRef:1].  This strongly implies that consent will not be the appropriate condition for processing of personal data by public authorities where such processing is necessary to their carrying out statutory functions (in particular where another, more specific, condition is provided under GDPR.) [1:  Consultation: GDPR consent guidance] 

Despite the points made above, public health authorities still generally insist on relying on consent as the condition for processing and sharing with Local Authorities.
The public sector now needs more specific guidance and legal certainty from Government about the appropriate legal condition for sharing personal data in order to provide the kind of integrated health and social care which is foreseen in the 2014 Care Act. 
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