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Collective rights management in the Digital Single Market

Ministerial Foreword

The Collective Rights Management Directive (“The Directive”) agreed in 2014
i introduces minimum requirements that collective management organisations (“CMOs”)
: must meet.

. The Directive will protect UK rightholders when their works are used across the EU,
and is an important step towards the establishment of a modern copyright licensing
¢ framework and a step towards a Digital Single Market. Its main objective is to reform
. European CMOs where there have been problems, for example in the timeliness of
payments to creators.

The Government consulted on the implementation of the Directive earlier this year.

. Your responses told us we should implement in a way which minimised burdens for

. UK businesses, while maintaining some important protections in our existing domestic
regulations. In response to this challenge we propose to:

e Copy out the Directive into UK law as far as possible, revoking existing regulations
to maintain a clear, streamlined system.

e Take advantage of flexibilities in the Directive to give our CMOs more choice
: about how they operate.

e Maintain valuable existing protections for businesses who rely on licences from
: CMOs, including access to a complaints and dispute resolution procedure.

: This technical review is a chance for stakeholders to comment on the practical effects

of the draft Regulations. Your responses will help us make sure we can maximise the
¢ benefits of the Directive in the UK.

A!ch Mbw/é’ @{C

Baroness Neville-Rolfe, DBE, CMG
Minister for Intellectual Property
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Introduction

The EU Directive on the collective management of copyright and multi-territorial
¢ licensing of online music (“the Directive™), published on 26 February 2014, entered
¢ into force on 10 April 2014 and must be transposed into national law by 10 April 2016.

: The policy underpinning the Directive is part of the European Commission’s ‘Digital
Agenda for Europe’? and the ‘Europe 2020 Strategy’® for smart, sustainable and

¢ inclusive growth. It is one of a set of measures aimed at improving the licensing of
. rights and the access to digital content. These are intended to facilitate the

. development of legal offers across EU borders of online products and services,
thereby strengthening the Digital Single Market.

Policy aims of the Directive

The Directive’s main objective is to ensure that collective management organisations
i (“CMOs”) act in the best interests of the rightholders they represent. Its overarching
: policy aims are to:

: ¢ Modernise and improve standards of governance, financial management and

: transparency of all EU CMOs, thereby ensuring, amongst other things, that
rightholders have more say in the decision making process and receive accurate
and timely royalty payments.

e  Promote a level playing field for the multi-territorial licensing of online music.

: o Create innovative and dynamic cross border licensing structures to encourage
further provision and take up of legitimate online music services.

: The Directive sets out the standards that CMOs must meet to ensure that they act in
the best interests of the rightholders they represent. It establishes some fundamental
. protections for rightholders, including those who are not members of CMOs. These

. include detailed requirements for the way in which rights revenues are collected and

paid, how the monies are handled, and how deductions are made.

: The Directive provides a framework for best practice in licensing, including obligations
. on licensees around data provision. It also creates scope for the voluntary

: aggregation of music repertoire and rights with the aim of reducing the number of
licences needed to operate a multi-territorial, multi-repertoire service.

. All these measures are underpinned by detailed requirements to ensure effective
: monitoring and compliance, overseen by a national competent authority (“NCA”).
Those requirements include ensuring that proper arrangements are in place for

: handling complaints and resolving disputes.

1 http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2014:084:0072:0098:EN:PDF
2 http://ec.europa.eu/digital-agenda/
3 http://ec.europa.eu/europe2020/index_en.htm
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UK transposition: consultation and response

: Following the adoption of the Directive, the United Kingdom is now in the process of
: transposing it into national law. The Government consulted on the options for
transposition in February 2015; this document focussed on the relationship between
: the Directive and existing provisions on collective rights management in UK law, and
. the Directive’s discretionary provisions.

The Government published its response to this consultation in July 2015. The
: response set out the UK’s provisional approach, which was to:

e ‘Copy out’ the Directive into UK law as far as possible.

e Take advantage of discretionary provisions where these gave useful flexibility
: (for example, in relation to some provisions relating to the structure of the general
assembly of members).

: o Revoke the existing regulations requiring UK collective management organisations

: to have codes of practice based on minimum standards set by the Government —
The Copyright (Regulation of Relevant Licensing Bodies) Regulations 2014 (“the
2014 Regulations”).*

e Retain some provisions of the 2014 Regulations where these provided important
protections outside the scope of the Directive (such as a requirement for CMOs to
have a complaints process for licensees as well as members).

e Amend the 2014 Regulations introducing a process for CMOs to apply to
: operate Extended Collective Licensing (“ECL”) schemes® in order to align them
with the Directive.

. This approach reflects the views expressed in responses to the consultation, which

: generally supported the replacement of the 2014 Regulations with new legislation to
transpose the Directive, while noting the value of some of the protections in the 2014
: Regulations. The consultation, the Government’s response, and the responses

: received can be viewed at: https://www.gov.uk/government/consultations/
implementation-of-the-collective-rights-management-directive.

The Government response noted that the approach set out was provisional, and was
: subject both to a technical review of draft Regulations, and a successful completion of
: afinal Impact Assessment for the transposition. This remains the case.

4 http://www.legislation.gov.uk/uksi/2014/898/pdfs/uksi_20140898_en.pdf
5 http://www.legislation.gov.uk/ukdsi/2014/9780111116890/pdfs/ukdsi_9780111116890_en.pdf
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About this review

: The technical review is a further opportunity to comment on the detail of the
Government’s proposals for transposition. It is not a consultation on the policy

: approach - instead, it gives interested parties the chance to consider in draft the

. Regulations which could be used to implement the Directive, and to comment on their
: suitability and practical implications. The Government will reflect on these comments
when drafting the final Regulations, which will be published alongside the final

. Impact Assessment.

. The Government invites substantive comments on the legal effect and impacts of any
aspect of the Regulations. We have not developed a set of questions covering each

. aspect of the drafting (which, in most cases, closely follows the wording of the

. Directive). However, we have highlighted some areas where either:

a. We indicated in the consultation response that Government had yet to finalise its
: approach, or

b. We believe that stakeholders may wish to comment on the specific impacts of
particular drafting choices.

. In these areas, a specific question is posed.

The Government is seeking evidence that is open and transparent in its approach and
: methodology. Unsupported responses (e.g. “yes” or “no” answers) are unlikely to

. assist in forming a view. However, the Government is aware that some individuals and
: small businesses and organisations face particular challenges in assembling evidence.
Those contributions will be assessed accordingly. The Intellectual Property Office has

¢ published a guide to evidence for policy® which lays out the Government’s aspiration

. that evidence used to inform public policy is clear, verifiable and able to be

: peer-reviewed.

6 https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/388238/consult-2011-
: copyright-evidence.pdf
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. Responding to this review

: When responding, please state whether you are responding as an individual or

: representing the views of an organisation. If you are responding on behalf of an
organisation, please make it clear who the organisation represents and, where

: applicable, how the views of members were assembled. Responses can be submitted
. by email or post to the details below:

Email: copyrightconsultation@ipo.gov.uk

Post: CRM Directive review, Copyright and Enforcement Directorate Intellectual
Property Office First Floor, 4 Abbey Orchard Street, London, SW1P 2HT

Enquiries: Hamza Elahi, Senior Policy Advisor, Copyright and Enforcement Directorate
. Intellectual Property Office, First Floor, 4 Abbey Orchard Street, London, SW1P 2HT

: Tel: 020 7034 2813
: Fax: 020 7034 2826

Issued: 14 October
Respond by: 10 November

The contact details above may also be used to ask questions about issues raised in
: the document, or to obtain a copy of the review in another format.

Confidentiality & Data Protection

¢ Information provided in response to this review, including personal information, may

. be subject to publication or release to other parties or to disclosure in accordance

: with the access to information regimes (these are primarily the Freedom of Information
Act 2000 (FOIA), the Data Protection Act 1998 (DPA) and the Environmental

¢ Information Regulations 2004). If you want information, including personal data that

. you provide to be treated as confidential, please be aware that, under the FOIA, there
: is a statutory Code of Practice with which public authorities must comply and which
deals, amongst other things, with obligations of confidence.

. In view of this it would be helpful if you could explain to us why you regard the

: information you have provided as confidential. If we receive a request for
disclosure of the information we will take full account of your explanation, but we

¢ cannot give an assurance that confidentiality can be maintained in all

: circumstances. An automatic confidentiality disclaimer generated by your IT system
will not, of itself, be regarded as binding on the Department.
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Draft Regulations

. The draft Regulations are in 5 parts. Part 1 concerns the interpretation and application
of the Regulations. Part 2 sets out obligations which apply to all CMOs in the UK

: which meet the definition set out in Section 2(1) of the Regulations. Part 3 sets out

: obligations which apply only to CMOs offering multi-territorial licences in relation to

¢ online rights in musical works. Part 4 deals with dispute resolution and enforcement in
relation to the obligations set out in Parts 2 and 3. Part 5 makes necessary changes to
¢ existing legislation (including the revocation of the 2014 Regulations on codes of

. practice and related transitional provisions, and amendments to the 2014 ECL
Regulations), and makes provision for a review of the transposition of the Directive.

. Questions
1. Do the draft Regulations correctly implement the Directive?

2. Do you agree that the approach taken in the draft Regulations is consistent with
that set out in the Government’s response to the recent consultation?

: Responses to these general questions may refer to any aspect of the draft

. Regulations, and may reference multiple sections. We request that responses clearly

: identify the sections of the draft Regulations with which they are concerned, and are
restricted to comments on the implementation, rather than the policy positions set out
¢ in the consultation response. The Government will set out its final policy position when
. the implementing Regulations are published.

Definition of ‘licensing body’

: The draft Regulations (regulation 44) make an amendment to section 116 of the
Copyright, Designs and Patents Act 1988 (“the CDPA”), extending the definition of

¢ ‘licensing body’ in that section to include any organisation which meets the definition
. of ‘collective management organisation’ in Article 3 of the Directive. This amendment
. does not affect the ability of a licensee or prospective licensee to bring a dispute in
relation to a proposed licensing scheme to the Copyright Tribunal. Amending the

: CDPA ensures that such a case can be brought to the Tribunal in a scenario where the
. party proposing the licence was a CMO for the purposes of the Directive, but not a
licensing body for the purposes of the 1988 Act (because its main purpose was not

: the issuing of copyright licences, or was the issuing of licences on behalf of an entity
¢ other than the owner of copyright).

. Questions

3. Are there any additional consequences to this change that the Government should
consider?
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The General Assembly of members of collective
. management organisations (regulation 7)

Regulation 7 of the draft Regulations is designed to implement Article 8 of the

: Directive, which sets out rules regarding the general assembly of members of a CMO.
. In the response to the consultation, the Government set out its approach to the
discretionary provisions in that Article:

e Not to implement the provision requiring the general assembly of members to set
: more detailed conditions on the use of rights revenue (Article 8(7)).

e To use the discretion allowing CMOs to choose alternative methods of appointing
an auditor, insofar as this aligned with UK company law (Article 8 (8)).

e To use the discretion allowing CMOs to restrict the voting rights of members at
: the general assembly of members based on certain criteria (Article 8 (9)).

e Not to use the discretionary provision allowing for additional restrictions on the
right of members to appoint a proxy (Article 8 (10)).

e To give further consideration to whether to use the discretionary provisions

: allowing for the powers of the general assembly of members to be exercised
through other bodies, for example where a CMO does not have a general
assembly of members owing to its legal form (Article 8 (11-13)).

Regulation 7 reflects these positions.

In relation to the discretionary provisions in Article 8 (11-13), the Government

¢ indicated that it would consider whether there was a need to use these provisions to
. ensure that CMOs could successfully comply with the Directive. This is because, for

: example, we recognise that the differing legal forms and structures of UK CMQ’s may
mean that they do not have a general assembly of members that can meet the

: requirements of the Directive.

: In the draft Regulations, provision is made in regulation 7 (5) and (6) to require the
exercise of the general assembly of members’ powers through the CMQO’s supervisory
¢ Board in such circumstances. This is designed to allow a CMO to comply with the

: obligations under the Directive without having to alter its legal structure.

Regulation 7(7) and (8) create provision to allow the general assembly of members’

: powers to be exercised through an assembly of delegates elected by members if the

: CMO decides this would be appropriate. The use of this provision would be dependent
on the CMO ensuring fair and balanced representation of members in the assembly.

: Provision is also made in regulation 7(9) to (11) to allow a CMO whose only members

. are entities representing rightholders (rather than rightholders themselves) to comply

: with Article 8 by holding an assembly of the represented rightholders. This may be a
valuable option where a CMO’s membership is composed of representative bodies

¢ such as other CMOs (by allowing rightholders to exercise decision-making power even
. where they are not direct members of the CMO in question).

: The Government will make a final decision on whether these provisions are required
: following this review process.
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. Questions

4. Do you believe that Regulation 7 accurately and appropriately captures the
Government’s stated intentions in the consultation response?

5. If you consider that you are a CMO or may be a CMO in the future, would you
: consider making use of the discretionary provisions in Regulation 7 (5-11)?

6. If you are a rightholder, do you have any concerns about the discretionary
: provisions in Regulation 7 (5-11)?

Maintaining current protections: staff training

: The Government’s response to the consultation set out the intention to retain certain
: protections which were not covered by the Directive, but which form part of the
current domestic regulatory framework. One of the specified criteria Paragraph 4(a) in
: the Schedule to the 2014 Regulations places requirements on collecting societies in

. relation to staff training.

Regulation 9(4) of the draft Regulations is designed to create an equivalent
¢ provision. It requires CMOs to ensure that staff training includes training about
: compliant conduct.

. Questions

7. Does regulation 9(4) provide appropriate protection to those dealing with CMQOs,
: including by comparison to the equivalent provision of the 2014 Regulations?

8. Is this the most appropriate way to achieve the desired objective?

Maintaining current protections:
‘Good faith obligations’

: The 2014 Regulations include several obligations regarding relationships between a

. collecting society and its licensees or potential licensees. For example, Paragraph 2
(h) and (i) of the specified criteria contains provisions requiring CMOs to treat licensees
: “fairly, honestly, impartially, courteously and in accordance with its rules and any

¢ licence agreement”, and to consult and negotiate on the terms of any new or

. significantly amended licensing scheme.

The Government’s view is that these provisions are most closely aligned with Article

: 16 of the Directive, which requires CMOs to negotiate in good faith with users on

. licensing schemes. However, the Directive only applies to the negotiation process, and
: does not directly address standards of behaviour in relation to ongoing relationships
with users.

. To address this, and to maintain an equivalent level of protection to that offered by the
: 2014 Regulations, Regulation 15(5)(d) of the draft implementing Regulations requires
CMOs to treat users in good faith (in addition to the good faith requirement in relation
. to negotiations with users and potential users in regulation 15 (1)(a)). We will use
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guidance to set out our interpretation of what “good faith” requires in practice. Our

i current view is that this requirement should provide an equivalent level of protection to
: that provided by Paragraph 2 of the specified criteria in the 2014 Regulations, as it can
: be said to cover the relevant elements of the specified criteria (such as fairness,
honesty and impatrtiality).

: Some other elements of the specified criteria can be linked to existing elements of the
: Directive (for example in relation to plain English: it should not be possible for a CMO
to have complied with an obligation to provide information to a user unless that

¢ information is sufficiently clear). In these cases, we do not consider that discrete

. provisions such as those used in the specified criteria are required.

. Questions

9. Does regulation 15 (5) (d) provide an effective mechanism to oblige CMOs to
maintain good standards of behaviour in their relations with users, such as those
usually found in their existing codes of practice?

10. What do you understand by ‘good faith’ in this context?

11. Are there any important standards in this area which are not covered either by
: regulation 15, or other regulations in the implementing Regulations?

Maintaining current protections: Complaints process
and Alternative Dispute Resolution (“ADR”)

The Government’s response to the consultation set out that it was minded to require

: CMOs to maintain complaints procedures with access to an independent dispute

. resolution procedure for users and rightholders, as well as for members. Regulation 31
i makes provision for this, and section 31 (2) provides a non-exhaustive list of the types
of matters that such a complaints procedure will be required to cover. It is intended

: that guidance will give further details on the matters to be covered by such a

. procedure, and the features of a compliant procedure.

This requirement will apply to all bodies which are CMOs for the purposes of the

: Directive (with the exception of a partial exemption for micro-businesses), and the
: Government anticipates that this will continue to be the primary mechanism for

: resolving complaints from individual members or licensees, or

other parties.

. As part of their existing obligations, CMOs with codes of practice which meet the
. specified criteria offer access to an independent ombudsman service for the
arbitration of disputes. The Government believes this is an important element of a
: CMO’s responsibilities to its users, members and other parties.

: Regulation 32 of the Implementing Regulations is designed to maintain this
requirement. It would require CMOs to offer access to suitable ADR processes in

. relation to disputes regarding compliance with the Regulations. This provision also
. implements the requirement in Article 33 (2) of the Directive with regard to disputes
regarding multi-territorial licensing.
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We anticipate that in most cases, CMOs will choose to retain their current

i arrangements for dispute resolution — primarily, access to an ombudsman service in

. relation to complaints as prescribed by the British Copyright Council Principles’.

. However, the Government does not intend to prescribe how these processes should
be delivered, and intends to allow CMOs the ability to select suitable ADR offerings for
: different types of disputes. There will be a requirement for ADR systems to be

. independent and impartial, and failure by a CMO to provide access to such a system
will be grounds for a complaint to the NCA under the Regulations.

. Questions

12. Do you agree that regulations 31-32 of the draft Regulations provide for a suitable
: complaint process for members, users, and other parties dealing with CMOs?

13. Do you have any concerns about the proposal to allow CMQOs to make their own
arrangements in relation to Alternative Dispute Resolution?

Sanctions and Enforcement

Article 36 of the Directive requires that member states designate a National Competent
¢ Authority (“NCA”), with the ability to take ‘effective, proportionate and dissuasive’

. measures against a party who breaches their obligations under the Directive. The draft
i Regulations designate the Secretary of State as the NCA. In practice, this means that
the IPO will carry out the monitoring role.

: The 2014 Regulations established a process to deal with failure to adopt or comply

: with a suitable Code of Practice. Under this system, the Government had the power to
impose a suitable code on a licensing body that failed to introduce one itself.

¢ Continued breach of such a code could then result in sanctions including a financial

. penalty. Given that this system has been subject to recent consultation, we propose
to transpose large elements of it to create a sanctions regime for the Directive.

In the event of an alleged breach of the Regulations implementing the Directive by a
: collective management organisation, the process will generally work as follows:

e Complainant contacts the NCA with details of the alleged breach

: o NCA investigates the breach, and may seek further information from relevant
: parties (including whether, if appropriate, the complainant has sought redress
through the CMO'’s internal complaints procedure and the outcome of

that process).

e |f NCA considers that enforcement action is required (for example, following a
breach causing substantial harm, or following evidence of systemic or repeated
breach), the Regulations allow it to either:

a. Issue a compliance notice which may require the CMO, amongst other things, to
end the breach.

b. Issue a financial penalty to the CMO or a senior figure within the CMO of
up to £50,000.

7 http://www.britishcopyright.org/files/3014/1312/9765/BCCPGP_Policy_Framework_250512.pdf
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In the large majority of cases, we anticipate that this would be a two-stage process:

¢ i.e. that a financial penalty would only be applied following a repeated or continued

. breach after the issuance of a compliance notice. Regulation 37 (4) makes provision
: about this. The Government believes that this system provides for an effective and
dissuasive set of powers to promote compliance with these Regulations, while

: retaining the ability to act proportionately through the ability to issue a compliance

. notice in the first instance, and by encouraging the resolution of simple complaints

: through a CMO’s own complaints procedure. Guidance will provide more detail about
the NCA’s approach to complaints.

. As with the 2014 Regulations, the draft Regulations provide for a right of appeal
: in the event that a financial penalty is imposed. The draft Regulations also make
provision on related issues, such as a duty on the Secretary of State to consider
. evidence presented to them about a breach of the Regulations, and a power to

¢ request information.

It should also be noted that the ability to take enforcement action extends to any party
: with obligations under these regulations: for example, this could include action against
. a user who fails to provide a CMO with relevant information as required by section 16.
: As set out in the consultation response, the Government would only expect to
consider taking such action where there was a general public interest argument for

: doing so.

. Questions

14. Do you agree that the draft Regulations provide for an effective, proportionate and
dissuasive sanctions regime?

. Micro-businesses

The 2014 Regulations exempt any licensing bodies who are micro-businesses from the
¢ requirement to implement a code of practice that meets the specified criteria. The

. Directive has no equivalent exemption for micro-businesses, and so the majority of the
relevant provisions in the Directive will apply to CMOs which are micro-businesses.

However, the Government proposes to maintain a limited exemption for micro-

. businesses in relation to provisions in the Regulations which are outside the scope of
: the Directive itself. This exemption would cover:

e Regulation 9(5) (staff training)

e Regulation 15 (5)(d) (good faith in relation to licensees)

e Regulation 31(exemption applies only to complaints process for users)

e Regulation 32 (ADR provision except where required in relation to
multi-territorial licensing)

The Government believes this approach is consistent with its policy to minimise
: burdens on micro-businesses, and reflects the position taken during the development
: of the 2014 Regulations. This will not prevent such businesses from taking action that
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would comply with these provisions (and they may wish to do so either as part of
: compliance with a British Copyright Council code of practice, or as part of their
: own policy).

. Questions

15. Do you agree that the Government should retain an exemption for
: micro-businesses for those provisions which are not explicitly required by
the Directive?

Funding the NCA

¢ In the consultation response, the Government stated that: ‘At present, we are minded
: to agree that the costs of the NCA should be borne by Government, but will consider
whether the transposing regulations should retain a power to recover costs should

: these significantly exceed current estimates.’

: We do not intend to include express provision for the recovery of costs in the
Regulations at this time. However, we will keep the cost of the NCA under review, and
¢ will consider whether alternative funding mechanisms are required in the event that

. costs significantly exceed current estimates. These costs will of course be largely

. dependent on the workload of the NCA. Any change to funding mechanisms which
would impact on stakeholders would be subject to consultation.

. Questions

i 16. Based on the mechanisms for dispute resolution, complaints and enforcement
: set out in the draft Regulations, has your assessment of the likely workload of
the NCA changed since the publication of the original consultation and
Impact Assessment?

Extended Collective Licensing

There are some dependencies between the 2014 Regulations and the ECL

: Regulations, for example the requirement for an authorised collecting society to

: comply with a code of practice. As the Government will be repealing the 2014
Regulations, the ECL Regulations will be amended so that they comply in all material
¢ respects with the regulations implementing the Directive.

. The 6-month period between notification of opt out and removal of a non-members
works from an ECL (at Regulation 16(5) (a) of the ECL Regulations) was consulted on
: and unanimously supported by respondents during the development of the ECL

. framework. Accordingly, the IPO does not suggest alignment with the opt out

: arrangements for mandating rightholders under the Directive (at Article 5(4)) (NB: the
opt out period may be 9 months where the licensee is an educational establishment).
¢ Aligning the two processes would result in a reduction of the protection available to

. non-member rightholders represented through an ECL scheme.
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In regulation 46(9) of the draft Regulations makes amendments to regulation 17 of the
: ECL Regulations . These largely result from the fact that more detailed distribution
. requirements are found in the draft Regulations.

During the consultation on implementation of the Directive, some CMOs queried the

: differing obligations on the CMO to find and pay non-member rightholders in ECL

. schemes. At the moment, the Directive requires CMOs to take “all necessary”

. measures to find rightholders; Recital 29 requires measures to be “reasonable and
diligent”; and the ECL guidance document says they need be “proportionate”. In order
¢ to ensure consistency, the IPO will consider amending the ECL guidance document so
. that it reflects the Recital’s wording that measures need be “reasonable and diligent”.

. Questions

17. Do the suggested amendments to the ECL Regulations capture the Government’s

stated intentions in its consultation response?

18. Do the suggested amendments leave any misalignments between the draft

Directive Regulations and the ECL Regulations, particularly with regard to
protections for non-member rightholders?

Next steps and guidance

: Following the conclusion of the technical review, the Government will analyse the

: responses received. We will then publish the Regulations alongside the final Impact

: Assessment, and a summary of responses to the technical review. As set out in the
consultation response, the Government’s approach to implementation remains

: provisional - the final policy position will be reflected in the implementing Regulations.

: The Government will also draft guidance for the Regulations to be published before
they come into effect. We will give stakeholders an opportunity to contribute to the

i guidance, and in particular highlight topics where they feel more detailed clarification

: from the Government would be helpful. This process will include specific consideration
. of how to encourage high standards of information provision in relation to Articles 16
and 17 (including the development of voluntary standards).
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Annex A: draft Regulations



Draft 08.10.15

STATUTORY INSTRUMENTS

2016 No. XXXX
COPYRIGHT

The Collective Management of Copyright (EU Directive)
Regulations 2016

Made - - - - faale
Laid - - - - faleled

Coming into force - - 10th April 2016

The Secretary of State, as a Minister designated(a) for the purposes of section 2(2) of the
European Communities Act 1972(b) in relation to matters relating to copyright and rights in
performances, makes these Regulations in exercise of the powers contained in section 2(2) of that
Act.

PART 1

Introduction

Citation and commencement

1. These Regulations may be cited as the Collective Management of Copyright (EU Directive)
Regulations 2016 and come into force on 10th April 2016.

Interpretation and application

2.—(1) In these Regulations—
“collective management organisation” means an organisation which—

(@) is authorised by law or by way of assignment, licence or any other contractual
arrangement to manage copyright or rights related to copyright on behalf of more than
one right holder, for the collective benefit of those right holders, as its sole or main
purpose; and

(b) s either owned or controlled by its members or is organised on a not for profit basis, or
both;

(@ S.1.1993/595.
(b) 1972 c.68; section 2(2) was amended by section 27(1)(a) of the Legislative and Regulatory Reform Act 2006 (c.51) and
section 3(3) of, and Part 1 of the Schedule to, the European Union (Amendment) Act 2008 (c.7)



“general assembly of members” means the body in the collective management organisation
through which members participate and exercise their voting rights;

“independent management entity” means an organisation which—

(a) is authorised by law or by way of assignment, licence or any other contractual
arrangement to manage copyright or rights related to copyright on behalf of more than
one right holder for the collective benefit of those right holders, as its sole or main
purpose;

(b) is neither owned nor controlled, directly or indirectly, wholly or in part, by right holders;
and

(c) is organised on a for profit basis;

“management fees” means the amounts charged, deducted or offset by a collective
management organisation from rights revenue or from any income arising from the investment
of rights revenue in order to cover the costs of its management of copyright or related rights;

“member” means a right holder or an entity representing right holders, including other
collective management organisations and associations of right holders, fulfilling the
membership requirements of the collective management organisation and admitted by it;

“repertoire” means the works in respect of which a collective management organisation
manages rights;

“representation agreement” means an agreement between collective management
organisations whereby one collective management organisation mandates another collective
management organisation to manage the rights it represents, including an agreement
concluded under regulation 28 (agreements between collective management organisations)
and 29 (representation of other collective management organisations);

“right holder” means any person, other than a collective management organisation, that—
(&) holds a copyright or related right; or

(b) under an agreement for the exploitation of rights or by law is entitled to a share in the
rights revenue;

“rights revenue” means income collected by a collective management organisation on behalf
of right holders, whether deriving from an exclusive right, a right to remuneration or a right to
compensation;

“statute” means the memorandum and articles of association, the statute, the rules or
documents of constitution of a collective management organisation;

“user” means a person who—

(a) is carrying out acts subject to the authorisation of right holders, remuneration of right
holders or payment of compensation to right holders; and

(b) is not acting in the capacity of a consumer.

(2) These Regulations, other than Part 3, apply to a collective management organisation
established in the United Kingdom.

(3) Part 3 of these Regulations applies in accordance with regulation 22.

(4) Where a person who is directly or indirectly owned or controlled, wholly or in part, by a
copyright management organisation carries on an activity which, if carried on by the copyright
management organisation, would be subject to the provisions of these Regulations then those
provisions apply to that person.

(5) The following provisions of these Regulations apply to an independent management entity
established in the United Kingdom—

(a) paragraph (1) of regulation 15 (licensing);

(b) regulation 17 (information to be provided to right holders);

(c) paragraph (1)(b) of regulation 19 (information to be provided on request); and
(d) paragraph (2) of regulation 20 (disclosure of information to the public).



PART 2
Collective Management Organisations

General obligation of collective management organisations in relation to right holders

3. A collective management organisation—
(&) must act in the best interests of right holders whose rights it represents; and

(b) must not impose on such right holders any obligations which are not objectively
necessary for the protection of their rights and interests or for the effective management

of their rights.

Particular obligations of collective management organisations in relation to right holders

4. A collection management organisation must ensure that—

(a) right holders have the right to authorise a collective management organisation of their

choice to manage—

(i) the rights,

(if) categories of rights,
(iii) types of works, and
(iv) other subject matter,

of their choice, for the territory of their choice irrespective of the EEA state of nationality,
residence or establishment of either the collective management organisation or the right

holder;

(b) it manages the matters referred to in paragraph (a)(i) to (iv) provided that the
management of these matters falls within the scope its activity or unless it has objectively

justified reasons to refuse management;

(c) right holders have the right to grant licences for non-commercial uses of the matters

referred to in paragraph (2)(i) to (iv) that they may choose;
(d) right holders have the right—

(i) to terminate the authorisation to manage the matters referred to in paragraph (a)(i) to

(iv) granted by them to a collective management organisation, or

(if) to withdraw from a collective management organisation the matters of their choice

referred to in paragraph (a)(i) to (iv),

upon serving reasonable notice not exceeding six months unless the collective
management organisation decides that such termination or withdrawal is to take place at

the end of its financial year;

(e) if there are amounts due to a right holder for acts of exploitation which occurred, or
under a licence granted, before the time when termination or withdrawal under paragraph
(d) took effect, the right holder retains the rights under regulations 11 (deductions), 12
(distributions), 17 (information), 19 (information on request), 27 (payment) and 31

(complaints);

(f) it does not restrict the exercise of rights referred to in paragraphs (d) and (e) by requiring,
as a condition for the exercise of those rights, that the management of the matters referred
to in paragraph (a)(i) to (iv) which are subject to the termination or the withdrawal are

entrusted to another collective management organisation;

(g) where a right holder authorises a collective management organisation to manage that right

holder’s rights—



(i) the right holder gives consent specifically for each of the matters referred to in
paragraph (a)(i) to (iv) which the right holder authorises the collective management
organisation to manage; and

(i) that consent is evidenced in documentary form;

(h) it informs a right holder of their rights under paragraphs (a) to (g) and any conditions
attached to the right in paragraph (c) before obtaining the right holder’s consent to its
managing the matters set out in paragraph (a)(i) to (iv); and

(i) by 10th October 2016 it informs right holders who have authorised it by the day before
the day these Regulations come into force of their rights under paragraph (a) to (g) as
well as of any conditions attached to the right set out in paragraph (c).

Membership rules of collective management organisations

5.—(1) A collective management organisation must—
(a) accept as members—
(i) right holders, and

(if) persons representing right holders, including other collective managements
organisations and associations of right holders,

if they fulfil the membership requirements (see paragraph (2));

(b) in cases where it refuses to accept a request for membership, provide the right holder with
a clear explanation of the reasons for its decision.

(2) A collective management organisation must ensure that its membership requirements—
(a) are based on objective, transparent and non-discriminatory criteria;
(b) are included in its statute or membership terms; and
(c) are made publicly available.

Collective management organisations and its members

6. A collective management organisation must—

(a) ensure that its statute provides for appropriate and effective mechanisms for the
participation of its members in the decision making process of that organisation;

(b) ensure that the representation of the different categories of members in the decision-
making process is fair and balanced,

(c) allow—
(i) its members, and

(i) right holders who are not members but who have a direct legal relationship by law or
by way of assignment, licence or other contractual arrangement,

to communicate with it by electronic means including for the purposes of exercising
members’ rights; and

(d) keep records of its members and regularly update those records.

General assembly of members of collective management organisations

7.—(1) A collective management organisation must ensure that—
(a) the general assembly of members is convened at least once a year;



(b) the general assembly of members decides on amendments to the statute and the
membership terms of the collective management organisation, where those terms are not
regulated by the statute;

(c) the general assembly of members decides on the appointment and dismissal of the
directors, review their general performance and approve their remuneration and other
benefits such as—

(i) monetary and non-monetary benefits;
(if) pension awards and entitlements;
(iii) rights to other awards; and
(iv) rights to severance pay;
(but see paragraph (12);

(d) in accordance with regulation 10 (management), 11 (deductions) and 12 (distribution)
and subject to paragraph (2) the general assembly of members will decide on at least—

(i) the general policy on the distribution of amounts due to right holders;
(ii) the general policy on the use of non-distributable amounts;

(iii) the general investment policy with regards to rights revenue and to any income
arising from the investment of rights revenue;

(iv) the general policy on deductions from rights revenue and from any income arising
from the investment of rights revenue;

(v) the use of non-distributable amounts (see paragraph (9) of regulation 12
(distributions));

(vi) the risk management policy;
(vii) the approval of any acquisition, sale or hypothecation of immovable property;
(viii) the approval of—
(aa)  mergers and alliances;
(bb) the setting-up of subsidiaries;
(cc) the acquisition of other entities or shared or rights in other entities;
(ix) the approval of taking out loans, granting loans or providing security for loans;

(e) the general assembly of members controls the activities of the collective management
organisation by at least—

(i) deciding on the appointment and removal of the auditor (but see paragraph (3)); and

(if) approving the annual transparency report referred to in regulation 21 (annual
transparency report);

(f) all members of the collective management organisation have the right to participate in,
and the right to vote at, the general assembly of members (but see paragraph (4));

(g) every member of a collective management organisation has a right to appoint another
person as a proxy to participate in, and vote at, the general assembly of members on the
member’s behalf provided that the appointment does not result in a conflict of interest;

(h) in relation to the right in sub-paragraph (g)—
(i) each proxy is valid for a single general assembly of members;

(if) the proxy holder enjoys the same rights in the general assembly of members as those
to which the appointing member would be entitled:;

(iii) the proxy holder casts votes in accordance with the instructions issued by the
appointing member.

(2) The requirement in paragraph (1)(d)(vi) to (ix) may be satisfied where the general assembly of
members delegates to the body exercising the supervisory function referred in regulation 8
(supervisory function) the functions referred to in those sub-paragraphs by a resolution or by a
provision in the statute.



(3) The requirement in paragraph (1)(e)(i) may be satisfied where an auditor is appointed under
Chapter 2 of Part 16 of the Companies Act 2006(a).

(4) The requirement in paragraph (1)(f) may be satisfied—

(a) where a collective management organisation restricts the rights of members referred to in
that sub-paragraph on the basis or either or both the following criteria—

(i) duration of membership, or
(if) amounts received or due to a member; and
(b) these criteria—
(i) are determined and applied in a manner which is fair and proportionate;

(if) are included in the statute or the membership terms of the collective management
organisation and are made publicly available in accordance with regulation 18
(provision of information) and 20 (disclosure of information to the public).

(5) This paragraph applies where a collective management organisation by reason of its legal form
does not have a general assembly of members.

(6) Where paragraph (5) applies —

(a) the collective management organisation must ensure that the functions of the general
assembly of members referred to in paragraph (1)(b) to (e) are exercised by the body
exercising the supervisory function referred to in regulation 8 (collective management
organisation : supervisory function); and

(b) this regulation applies with the following modifications—

(i) in paragraph (1), sub-paragraphs (a), (b), (c) ,(d) and (e) apply as if the references to
the “general assembly of members” were references to “ the body exercising the
supervisory function referred to in regulation 8”;

(i) in paragraph (1), subparagraph (f), (g) and (h) do not apply; and
(iii) paragraphs (2) and (4) do not apply.
(7) This paragraph applies where—

(a) a collective management organisation decides that the functions of the general assembly
of members referred to in paragraph (1)(b) to (e) are to be exercised by an assembly of
delegates elected at least every four years by the members of the collective management
organisation;

(b) appropriate and effective participation of members in the collective management
organisation’s decision making process is ensured; and

(c) the representation of the different categories of members in the assembly of delegates is
fair and balanced.

(8) Where paragraph (7) applies this regulation applies with the following modifications—

(a) in paragraph (1), sub-paragraphs (a), (b), (c), (d) and (e) apply as if the references to the
“general assembly of members” were references to the “ assembly of delegates”;

(b) in paragraph (1), sub-paragraph (f) applies as if it read “all delegates elected to the
assembly of delegates have the right to participate in, and vote at, the assembly of
delegates;”;

(c) in paragraph (1), sub-paragraph (g) applies as if the reference to—

(i) “member of a collective management organisation” read “delegate elected to the
assembly of delegates”;

(if) *“general assembly of members” read “assembly of delegates”; and
(iii) “member’s behalf” read “delegate’s behalf”;
(d) in paragraph (1), sub-paragraph (h) applies as if—

(a) 2006 c.46.



(aa) both references to the “general assembly of members” were references to the
“assembly of delegates”; and

(bb) both references to “appointing member” were to “appointing delegate”;

(e) paragraph (2) applies as if the reference to the “general assembly of members” were a
reference to the “assembly of delegates”; and

(f) paragraph (4) does not apply.

(9) This paragraph applies where—
(a) a collective management organisation only has members who represent right holders; and
(b) the collective management organisation decides that one or more of the functions of the

general assembly of members referred to in paragraph (1)(b) to (e) are to be exercised by
an assembly of those right holders.

(10) Where paragraph (9) applies and the collective management organisation has decided that all
the functions of the general assembly of members are to be exercised by an assembly of right
holders then this regulation applies with the following modifications—

(a) in paragraph (1), sub-paragraphs (a), (b), (c), (d) and (e) apply as if references to the
“general assembly of members” were references to the *“assembly of right holders”;

(b) in paragraph (1), sub-paragraph (f) applies as if it read “all right holders who are
represented by members have the right to participate in, and the right to vote at, the
assembly of right holders;”

(c) in paragraph (1), sub-paragraph (g) applies as if the reference to—
(i) “member of a collective management organisation” read “right holder who is
represented by a member”; and

(ii) “general assembly of members on the member’s behalf” read “assembly of right
holders on the right holder’s behalf”;

(d) in paragraph (1), sub-paragraph (h) applies as if—

(i) both references to “the general assembly of members” were references to “the
assembly of right holders”; and

(ii) both references to “appointing member” were to “appointing right holder”

(e) paragraph (2) applies as if the reference to the “general assembly of members” were a
reference to the “assembly of right holders”;

(f) paragraph (4) does not apply.

(11) Where paragraph (9) applies and the collective management organisation has decided that
some of the functions of the general assembly of members are to be exercised by an assembly of
right holders then this regulation applies with the following modifications—

(@) in paragraph (1), sub-paragraph (a) applies as if after the words “general assembly of
members” there were added “and the assembly of right holders”;

(b) a reference in paragraph (1) (b), (c), (d) and (e) to the general assembly of members is to
be read as a reference to an assembly of right holders so far as that reference relates to a
function that the collective management organisation has decided is to be exercised by an
assembly of right holders;

(c) in paragraph (1), sub paragraph (f) applies as if after “(but see paragraph (4)” there were
added “and all right holders who are represented by members have the right to participate
in, and vote at, the assembly of right holders”;

(d) in paragraph (1), sub-paragraph (g) applies as if after “general assembly of members on
the member’s behalf” there were added “ and every right holder who is represented by a
member has a right to appoint another person as a proxy to participate in, and vote at, the
assembly of right holders on the right holder’s behalf”;

(e) in paragraph (1), sub-paragraph (h) applies as if—



(i) at the end of sub-paragraph (i) there were added “or for a single assembly of right
holders™;

(ii) in sub-paragraph (ii)—

(aa) after the reference to “the general assembly of members” there were added “or
the assembly of right holders”; and

(bb) after the reference to “appointing member” there were added “or appointing
right holder”;

(iii) in sub-paragraph (iii) after the reference to “appointing member” there were added
“or the appointing right holder”;

(f) paragraph (2) applies as if after the reference to the “general assembly of members” there
were added “or the assembly of right holders”;

(g) paragraph (4) applies only in relation to the requirement in paragraph (1)(f) concerning
the rights of members in relation to the general assembly of members.

(12) Where the statute of a collective management organisation provides for a dual board the
collective management organisation must ensure that the general assembly of members does not—

(a) decide on the appointment and dismissal of members of the management board, or
(b) approve their remuneration and other benefits,
to the extent those powers are delegated to the supervisory board.
(23) In paragraph (1)(c) “director” means—
(&) any member of the administrative board of the collective management organisation; or

(b) where the statute of the collective management organisation provides for a dual board,
any member of the management board or supervisory board.

Collective management organisations : supervisory function

8—(1) A collective management organisation must ensure that it has in place a supervisory
function for continuously monitoring the activities and the performance of the duties of the
persons who manage the business of the organisation which satisfies the requirements of this
regulation.

(2) The requirements of this regulation are—

(a) there is a fair and balanced representation of the different categories of members of the
collective management organisation in the body exercising the supervisory function;

(b) each person exercising the supervisory function makes an annual individual statement to
the general assembly of members on conflicts of interest, containing the information
referred in paragraph (3) of regulation 9 (management);

(c) the body exercising the supervisory function meets regularly and has at least the
following powers—

(i) to exercise the powers delegated to it by the general assembly of members, including
the delegation of functions referred to in paragraph (2) of regulation 7 (general
assembly of members); and

(if) to monitor the activities and the performance of the duties of persons referred to in
regulation 9, including the implementation of the decisions of the general assembly
of members and, in particular, of the general policies referred to in paragraph (d)(i)
to (iv) of regulation 7 (general assembly of members);

and;

(d) the body exercising the supervisory function reports on the exercise of its powers to the
general assembly of members at least once a year.



Collective management organisations : management

9.—(1) A collective management organisation must ensure that persons who manage its
business do so in a sound, prudent and appropriate manner, using sound administrative and
accounting procedures and internal control mechanisms.

(2) A collective management organisation must put in place and apply procedures—
(a) to avoid conflicts of interest; and

(b) where such conflicts cannot be avoided, to identify, manage, monitor and disclose actual
or potential conflicts of interest in such a way as to prevent them from adversely affecting
the collective interests of the right holders whom the organisations represents (see
paragraph (3)).

(3) The procedures referred to in paragraph (2)(b) include an annual individual statement by each

of the persons referred to in paragraph (1) to the general assembly of members, containing the
following information—

(a) any interests in the collective management organisation;

(b) any remuneration received in the preceding financial year from the collective
management organisation, including in the form of pension schemes, benefits in kind and
other types of benefits;

(c) any amount received in the preceding financial year as a right holder from the collective
management organisation; and

(d) adeclaration concerning any actual or potential conflict between—
(i) any personal interests and those of the collective management organisation; or

(if) any obligations owed to the collective management organisation and any duty owed
to any other person.

(4) A collective management organisation must ensure that its staff training procedures for
employees, agents and representatives include training about conduct that complies with its
obligations under these Regulations (but see paragraph (5)).

(5) Paragraph (4) does not apply where the collective management organisation is a business with
fewer than ten employees and which has a turnover or balance sheet of less than 2 million euros per
annum.

Collection and use of rights revenue

10. A collective management organisation must ensure—
(a) thatitis diligent in the collection and management of rights revenues;
(b) that it keeps separate in its accounts—
(i) rights revenue and any income arising from the investment of rights revenue; and

(if) any own assets it may have and income arising from such assets, from management
fees or from other activities;

(c) that it does not use rights revenue or any income arising from the investment of rights
revenue for purposes other than distribution to right holders, except where it is allowed—

(i) to deduct or offset its management fees in accordance with a decision taken under
paragraph (1)(d)(iv) of regulation 7 (general assembly of members); or

(i) to use the rights revenue or any income arising from the investment of rights revenue
in accordance with a decision taken under regulation 7;

(d) that where it invests rights revenue, or any income arising from the investment of rights
revenue, it does so—

(i) in the best interests of the right holders whose rights it represents;

(i) in accordance with the general investment and risk management policy referred to in
paragraph (1)(d)(iii) and (vi) of regulation 7 (general assembly of members); and



(iii) having regard to the following—

(aa) where there is any potential conflict of interest, the collective management
organisation must ensure that the investment is made in the sole interest of
those right holders;

(bb) the assets are invested in order to ensure the security, quality, liquidity and
profitability of the portfolio as a whole; and

(cc) the assets are properly diversified in order to avoid excessive reliance on any
particular asset and accumulation of risks in the portfolio as a whole.

Deductions

11.—(1) A collective management organisation must ensure that where a right holder authorises
it to manage that right holder’s rights, the collective management organisation provides the right
holder with information on—

(&) management fees (see paragraph (3)), and

(b) other deductions from the rights revenue and from any revenue arising from the
investment of the rights revenue (see paragraph (2)),

before obtaining the right holder’s consent to manage the right holder’s rights.
(2) A collective management organisation must ensure that deductions—

(a) are reasonable in relation to the services provided by the collective management
organisation to right holders (including the services referred to in paragraph (4)); and

(b) are established on the basis of objective criteria.

(3) A collective management organisation must ensure that management fees do not exceed the
justified and documented costs incurred by the collective management organisation in managing
copyright and related rights.

(4) A collective management organisation must ensure that the requirements in these Regulations
relating to the use, and the transparency of the use, of amounts deducted or offset in respect of
management fees apply to any other deductions made in order to cover the costs of managing
copyright and related rights.

(5) A collective management organisation must ensure that where it provides social, cultural or
educational services funded through deductions from rights revenue or from any income arising
from the investment of rights revenue such services are provided on the basis of fair criteria in
particular in relation to access to, and the extent of, that service.

Distributions of amounts to right holders

12—(1) A collective management organisation must regularly, diligently and accurately
distribute and pay amounts due to right holders in accordance with the general policy on
distribution referred to in paragraph (1)(d)(i) of regulation 7 (general assembly of members)
subject to paragraph (3) of regulation 14 (deductions and payments) and regulation 27 (payment).

(2) A collective management organisation or, a member of it who is a person representing right
holders, must distribute and pay the amounts referred to in paragraph (1) as soon as possible but in
any event before the beginning of the period which starts nine months from the end of the financial
year in which the rights revenue was collected unless paragraph (3) applies.

(3) This paragraph applies where there are objective reasons which prevent the collective
management organisation or its member referred to in paragraph (2) from distributing or paying the
amounts within the time specified in that paragraph.

(4) The objective reasons referred to in paragraph (3) may relate in particular to—
(@) reporting by users;
(b) identification of rights or right holders; or
(c) matching of information on works and other subject matter with right holders.
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(5) A collective management organisation must ensure that amounts due to right holders are kept
separate in the accounts of the collective management organisation where—

(a) those amounts cannot be distributed within the time specified in paragraph (2) because
the relevant right holders cannot be identified or located; and

(b) paragraph (3) does not apply.

(6) A collective management organisation must take all necessary measures to identify and locate
right holders consistent with the requirements of paragraph (1) (see paragraph 7).

(7) The measures referred to in paragraph (6) include in particular—

(a) the collective management organisation making available at least 3 months after the
beginning of the period specified in paragraph (2) information on works and other subject
matter (see paragraph (8)) for which a right holder has not been identified or located to—

(i) the right holders which the collective management organisation represents or persons
who are its members and who represent right holders; and

(i) the collective management organisations with which it has concluded representation
agreements.

(b) the collective management organisation—

(i) verifying the records referred in in paragraph (d) of regulation 6 (collective
management organisation and its members) and other readily available records; and

(if) where right holders remain unidentified or not located, making the information
referred to in sub-paragraph (i) available to the public before the beginning of one
year after the end of the 3 month period referred to in sub-paragraph (a).

(8) The information referred to in paragraph (7) includes, where available—
(a) the title of the work or other subject matter;
(b) the name of the right holder;
(c) the name of the relevant publisher or producer; and
(d) any other relevant information available which could assist in identifying the right holder.

(9) A collective management organisation must ensure that amounts due to right holders are
treated as non-distributable where—

(a) they cannot be distributed before the end of the period of 3 years from the end of the
financial year in which collection of the rights revenue occurred; and

(b) the collective management organisation has taken all necessary measures to identify and
locate the right holders referred to in paragraph (6).

Rights managed under representation agreements
13. A collective management organisation must not discriminate again any right holder whose
rights it manages under a representative agreement in particular with respect to—
(@) applicable tariffs;
(b) management fees; and
(c) the conditions for—
(i) the collection of rights revenue; and
(i) distribution of amounts due to right holders.

Deductions and payments

14.—(1) A collective management organisation must not make deductions (other than in respect
of management fees)—

(a) from the rights revenue derived from the rights it manages on the basis of a representation
agreement, or

11



(b) from any income arising from the investment of that rights revenue,

unless the other collective management organisation that is party to the representation agreement
expressly consents to such deductions.

(2) A collective management organisation must regularly, diligently and accurately distribute and
pay amounts due to other collective management organisations.

(3) A collective management organisations must carry out the distribution and payment referred to
in paragraph (2) as soon as possible but in any event before the beginning of the period which starts
nine months from the end of the financial year in which the rights revenue was collected unless
paragraph (4) applies.

(4) This paragraph applies where there are objective reasons which prevent the collective
management organisation from distributing or paying the amounts within the time specified in
paragraph (3).

(5) The objective reasons referred to in paragraph (4) may, in particular, relate to—
(a) reporting by users;
(b) identification of rights or right holders; or
(c) matching of information on works and other subject matter with right holders.

(6) The other collecting management organisation referred to in paragraph (1) or, where it has a
member who is a person representing right holders, that member must ensure that they distribute and
pay the amounts due to right holders as soon as possible but in any event before the beginning of the
period which starts 6 months from the receipt of those amounts unless paragraph (7) applies.

(7) This paragraph applies where there are objective reasons which prevent the collective
management organisation or its member referred to in paragraph (6) distributing and paying within
the time specified in paragraph (6).

(8) The objective reasons referred to in paragraph (6) may, in particular, relate to—
(a) reporting by users;
(b) identification of rights or right holders; or
(c) matching of information on works and other subject matter.

Licensing
15—(1) A collective management organisation and a user and an independent management
entity and a user must—
(a) conduct negotiations for the licensing of rights in good faith; and
(b) provide each other with all necessary information.

(2) A collective management organisation must ensure that licensing terms are based on objective
and non-discriminatory criteria (but see paragraph (3)).

(3) Paragraph (2) does not require a collective management organisation to use as a precedent for
other online services licensing terms agreed with a user where the user is providing a new type of
online service which has been available to the public in an EEA state for less than 3 years.

(4) A collective management organisation must ensure that —
(a) right holders receive appropriate remuneration for the use of their rights;
(b) tariffs for exclusive rights are reasonable in relation to matters such as—

(i) the economic value of the use of the rights in trade taking into account the nature and
scope of the use of the work and other subject matter;

(if) the economic value of the service provided by the collective management
organisation;

and;
(c) itinforms the user concerned of the criteria used for the setting of those tariffs.
(5) A collective management organisation must—
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(@) reply without delay to requests from users indicating, in particular, the information
needed in order for the collective management organisation to offer a licence;

(b) upon receipt of all relevant information without undue delay either—
(i) offer a licence; or

(if) provide the user with a reasoned statement explaining why it does not intend to
license a particular service;

(c) allow users to communicate with it by electronic means, including, where appropriate, for
the purpose of reporting on the use of the licence; and

(d) after giving a user a licence, treat that user in good faith (but see paragraph (6)).

(6) Paragraph 5(d) does not apply where the collective management organisation is a business
with fewer than ten employees and has a turnover or balance sheet total of less than 2 million euros
per annum.

Users’ obligations

16.—(1) A user must provide a collective management organisation within an agreed or pre-
established time and in an agreed or pre-established format with such information at its disposal
on the use of the rights represented by the collective management organisation as is necessary
for—

(a) the collection of rights revenue; and
(b) for the distribution and payment of amounts due to right holders.

(2) A collective management organisation and a user must ensure that they take into account, as
far as possible, voluntary industry standards in deciding on the format for the information referred to
in paragraph (1).

Information provided to right holders
17.—(1) A collective management organisation and an independent management entity must
make available not less than once a year to each right holder to whom—
(a) it has attributed rights revenue, or
(b) made payments,
in the period to which the information relates, at least the information specified in paragraph (2).
(2) The information specified in this paragraph is—

(a) contact details which the right holder has authorised the collective management
organisation or the independent management entity to use in order to identify and locate
the right holder;

(b) the rights revenue attributed to the right holder;

(c) the amount paid by the collective management organisation or the independent
management entity to the right holder for each category of right managed and for each
type of use;

(d) the period during which the use took place for which amounts were attributed and paid to
the right holder unless objective reasons relating to reporting by users prevent the
collective management organisation or the independent management entity from
providing this information;

(e) deductions made in respect of management fees;

(f) deductions made for any other purpose other than in respect of management fees,
including those that may be legally required for the provision of social, cultural or
educational services; and

(9) rights revenue attributed to the right holder which is outstanding for a period.
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(3) A collective management organisation and an independent management entity must provide
the information specified in paragraph (2) to the person referred to in sub-paragraph (b) where—

(a) it attributes rights revenue to right holders;

(b) it has a member who is responsible for the distribution of rights revenue to right holders;
and

(c) that member does not have that information in their possession.

(4) The member to whom information is supplied under paragraph (3) must make available not
less than once a year the information specified in paragraph (2) to each right holder to whom the
member has attributed rights revenue or made payments in the period to which the information
relates.

Information provided to other collective management organisations

18.—(1) A collective management organisation must make available by electronic means no
less than once year to collective management organisations on whose behalf it manages rights
under a representation agreement at least the information specified in paragraph (2) for the period
to which the information relates.

(2) The information specified in this paragraph is—
(a) the rights revenue attributed for the rights it manages under the representation agreement;
(b) the amounts paid by the collective management organisation—
(i) for the category of rights managed, and
(i) for the type of use,
for the rights it manages under the representation agreement;
(c) rights revenue attributed which is outstanding for any period;
(d) deductions made in respect of managements fees;

(e) deductions made for a purpose other than in respect of management fees referred to in
regulation 14 (deductions and payments);

(f) information on any licences grated or refused with regard to works and other subject
matter covered by the representation agreement; and

(g) resolutions adopted by the general assembly of members in so far as those resolutions are
relevant to the management of the rights under the representation agreement.

Information provided to right holders, other collective management organisations and users
on request
19.—(1) Subject to regulation 24 (transparency of multi-territorial repertoire information)—

(a) a collective management organisation must make the information specified in paragraph
(2) or, where it applies, paragraph (4) available by electronic means and without undue
delay, in response to a duly justified request, to—

(i) a collective management organisation on whose behalf it manages rights under a
representation agreement;

(ii) aright holder; or
(iii) a user;
(b) an independent management entity must make the information specified in paragraph

(2)(a) and (c) or, where it applies, paragraph (4)(a) and (c) available by electronic means
and without undue delay, in response to a duly justified request, to—

(i) aright holder; or
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(i) auser.
(2) The information specified in this paragraph is—

(a) the works or subject matter the collective management organisation or the independent
management entity represents;

(b) the rights the collective management organisation manages directly or under
representation agreements; and

(c) the territories covered.

(3) Paragraph (4) applies where, due to the scope of the activity of the collective management
organisation or the independent management entity, the work or subject matter which it represents
cannot be determined.

(4) The information specified in this paragraph is—

(a) the types of works of other subject matter the collective management organisation or the
independent management entity represents;

(b) the rights the collective management organisation manages; and
(c) the territories covered.

Disclosure of information to the public

20.—(1) A collective management organisation must—
(&) make public the information specified in paragraph (3); and

(b) publish and keep up to date on its public website the information specified in that
paragraph.

(2) An independent management entity must make public the information specified in paragraph
3)(@), (b), (c), (e), () and (9).
(3) The information specified in this paragraph is—
() its statute;

(b) its membership terms and the terms of termination of authorisation to manage rights, if
these are not included in the statute;

(c) standard licensing contracts and standard applicable tariffs including discounts;

(d) the list of persons referred to in regulation 9(1) (management);

(e) its general policy on distribution of amounts due to right holders;

(f) its general policy on management fees;

(g9) its general policy on deductions, other than in respect of management fees, from—
(i) rights revenue;

(if) income arising from the investment of rights revenue including deductions for the
purposes of social, cultural and educational services;

(h) alist of—
(i) the representation agreements it has entered into; and

(ii) the names of the collective management organisations with which those
representation agreements have been concluded;

(i) the general policy on the use of non-distributable amounts; and

(j) the complaint handling and dispute resolution procedures available in accordance with
regulations 31 (complaints) and 32 (alternative dispute resolution procedure) and under
Chapter 7 of the Copyright, Designs and Patents Act 1988(a).

(a) 1988 c.48.
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Annual transparency report

21.—(1) A collective management organisation must—

@)

(b)
(©

draw up and make public an annual transparency report including the special report
referred to in paragraph (3);

publish on its website the annual transparency report;
ensure that the annual transparency report remains available on its website for at least 5

years.

(2) The annual transparency report referred to in paragraph (1) must—

@)
(b)

(©

contain at least the information specified in paragraph (4);

be audited by a person who is eligible for appointment as a statutory auditor under Part 42
of the Companies Act 2006(a) in respect of the accounting information referred to in
paragraph (4)(a), (g), (h), (i), (j) and (k) included in the report;

reproduce in full the audit report including any qualifications to that report.

(3) The special report referred to in paragraph (1)(a) must address the use of the amounts deducted
for the purposes of social, cultural and educational services and must contain at least the information
specified in paragraph (5).

(4) The information specified in this paragraph is—

@)

(b)
(©

(d)
O
M

()
(h)

(i)

financial statements comprising a balance sheet or a statement of assets and liabilities, an
income and expenditure account for the financial year and a cash flow statement;

a report on the activities in the financial year;

information on refusals to grant a licence in accordance with paragraph (5)(b)(ii) of
regulation 15 (licensing);

a description of the legal and governance structure of the collective management
organisation;

information on persons directly or indirectly owned or controlled, wholly or in part, by
the collective management organisation;

information on the total amount of remuneration paid to the persons referred to in
paragraph (2)(b) of regulation 8 (supervisory function) and regulation 9 (management) in
the previous year and on other benefits granted to them;

a special report on the use of any amounts deducted for the purpose of social, cultural
and educational services referred in paragraph (5);

financial information on rights revenue for each category of rights managed and for each
type of use (for example broadcasting, online and public performance), including—

(i) information on the income arising from the investment of rights revenue; and

(if) use of such income (whether it is distributed to right holders or other collective
management organisations or otherwise used);

financial information on the cost of rights management and other services provided by the
collective management organisation to right holders with a comprehensive description of
at least the following—

(i) all operating and financial costs, with a breakdown for each category of rights
managed and, where costs are indirect and cannot be attributed to one or more
categories of rights, an explanation of the method used to allocate such indirect
costs;

(if) operating and financial costs with a breakdown for each category of rights managed
and, where costs are indirect and cannot be attributed to one or more categories of
rights, an explanation of the method used to allocate such indirect costs, only with

(a) 2006 c.46

16



(iii)
(iv)
)

(vi)

(vii)

regard to the management of rights, including management fees deducted from or
offset against—

(aa)  rights revenue,
(bb)  income arising from investment of rights revenue; or

(cc) income arising from the investment of rights revenue in accordance with
paragraph (c) of regulation 10 (collection and use of rights revenue) and
paragraphs (1) to (3) of regulation 11 (deductions);

operating and financial costs with regard to services other than the management of
rights but including social, cultural and educational services;

resources used to cover COsts;

deductions made from rights revenue with a breakdown for each category of rights
managed and for each type of use and the purpose of the deduction (such as costs
relating to the management of rights or to social, cultural or educational services);

the percentages that the cost of the rights management and other services provided
by the collective management organisation to right holders represents compared to
the rights revenue in the relevant financial year for each category of rights managed;
and

where the costs in sub-paragraph (vi) are indirect and cannot be attributed to one of
more categories or rights, an explanation of the method used to allocate such indirect
costs;

(j) financial information on amounts due to right holders with a comprehensive description
of at least the following—

(i)

(i)

(iii)

(iv)

v)

(vi)

(vii)

and;

the total amount due to right holders with a breakdown for each category of rights
managed and type of use;

the total amount paid to right holders, with a breakdown for each category of rights
managed and type of use;

the frequency of payments with a breakdown for each category of rights managed
and type of use;

the total amount collected but not yet attributed to right holders with a breakdown for
each category of rights managed and type of use and indicating the financial year in
which those amounts were collected;

the total amount attributed to, but not yet distributed to, right holders with a
breakdown for each category of rights managed and type of use and indicating in
which those amounts were collected;

where a collective management organisation has not carried out the distribution and
payments within the period provided for in paragraph (2) in regulation 12
(distribution), the reason for the delay; and

the total non-distributable amounts along with an explanation of the use to which
those amounts have been put;

(k) information on relationships with other collective management organisations, with a
description of at least the following—

(i)

(i)

amounts received from and paid to other collective management organisations with
a breakdown for each category of rights, for each type of use and for each
organisation;

management fees and other deductions from the rights revenue due to other
collective management organisations with a breakdown for each category of rights,
for each type of use and for each organisation;
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(iii) management fees and other deductions from the amounts paid by other collective
management organisations with a breakdown for each category of rights and for
each organisation; and

(iv) amounts distributed directly to right holders originating from other collective
management organisations with a breakdown for each category of rights and for
each organisation.

(5) The information specified in this paragraph is—

(i) the amounts deducted for the purposes of social, cultural and educational services in
the financial year, with a breakdown for each type of purpose, for each category of
rights managed and for each type of use; and

(ii) an explanation of the use of those amounts with a breakdown for each type of
purpose including costs of managing amounts deducted to fund social, cultural and
educational services and of the separate amounts used for social, cultural and
educational services.

PART 3
Multi-territorial Licencing and Collective Management Organisations

Application

22.—(1) This Part applies to a collective management organisation which—
() is established in the United Kingdom; and
(b) grants a multi-territorial licence for online rights in musical works.

(2) This Part does not apply to a collective management organisation when it grants, on the basis
of the voluntary aggregation of the required rights, in compliance with the competition rules under
Acrticles 101 and 102 of the Treaty on the Functioning of the European Union(a) a multi-territorial
licence for—

(a) the online rights in musical works required by a broadcaster to communicate or make
available to the public its radio or television programmes simultaneously with or after
their initial broadcast; and

(b) any online material, including previews, produced by or for the broadcaster which is
ancillary to the initial broadcast of its radio or television programmes

Capacity to process multi-territorial licences

23.—(1) A collective management organisation must ensure that it has sufficient capacity to
process electronically, in an efficient and transparent manner, data needed for the administration
of a multi-territorial licence for online rights in musical works.

(2) For the purposes of paragraph (1) “sufficient capacity” includes sufficient capacity for the
purposes of—

(a) identifying the repertoire and monitoring its use;
(b) invoicing users;
(c) collecting rights revenue; and
(d) distributing amounts due to right holders.
(3) For the purposes of paragraph (1) a collective management organisation must—

(@) OJNo C83,30.3.2010, p.47.
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(a) have the ability to identify accurately the musical works, wholly or in part, which the
collective management organisation is authorised to represent;

(b) have the ability to identify accurately, wholly or in part, with respect to each relevant
territory, the rights and their corresponding right holders for each musical work, or share
in such work, which the collective management organisation is authorised to represent;

(c) make use of unique identifiers in order to identify right holders and musical works, taking
into account, as far as possible, voluntary industry standards and practices developed
internationally or by the European Union;

(d) make use of adequate means in order to identify and resolve in a timely and effective
manner inconsistencies in data held by other collective management organisations
granting multi-territorial licences for online rights in musical works.

Transparency of multi-territorial repertoire information
24.—(1) In response to a duly justified request a collective management organisation must
provide, by electronic means, to—
(a) online service providers,
(b) right holders whose rights it represents, and
(c) other collective management organisations,

up-to-date information allowing the identification of the online music repertoire it represents (but
see paragraph (3)).

(2) The information referred to in paragraph (1) includes—
(&) the musical works represented:;
(b) the rights represented wholly or in part; and
(c) the territories covered.

(3) In complying with paragraph (1) a collective management organisation may take reasonable
measures, where necessary, to—

(a) protect the accuracy and integrity of the data;
(b) control their reuse; and
(c) protect commercially sensitive information.

Accuracy of multi-territorial repertoire information

25.—(1) A collective management organisation must have in place arrangements to enable—
(a) aright holder,
(b) another collective management organisation, and
(c) anonline service provider,

who believes on the basis of reasonable evidence that the identification data referred to in
paragraph (3) of regulation 23 (capacity to process) and the information referred to in
paragraph (1) of regulation 24 (transparency) is inaccurate in respect of their online rights in
musical works, to request a correction of that information.

(2) Where a claim under paragraph (1) is sufficiently substantiated the collective management
organisation must correct the information without delay.

(3) A collective management organisation must provide—
(&) right holders whose musical works are included in its own music repertoire, and

(b) right holders who have entrusted the management of their online rights in musical works
to it in accordance with regulation 30 (access to multi-territorial licensing),
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with the means of submitting to it in electronic form information concerning their musical
works, their rights in those works and the territories in respect of which the right holders
authorise the organisation.

(4) When information is submitted in accordance with paragraph (3), the collective management
organisation and the right holder must take into account, as far as possible, voluntary industry
standards or practices regarding the exchange of data developed internationally or by the European
Union allowing right holders to specify—

(a) the musical work, wholly or in part;
(b) the online rights, wholly or in part; and
(c) the territories in respect of which they authorise the organisation.

(5) A collective management organisation which has been mandated by another collective
management organisation (“the mandating collective management organisation”) to grant multi-
territorial licences for online rights in musical works under—

(a) regulation 28 (agreements between collective management organisations), or
(b) regulation 29 (representation of collective management organisations),

must comply with paragraph (3) with respect to the right holders whose musical works are
included in the repertoire of the mandating collective management organisation unless the
collective management organisations agree otherwise.

Reporting and invoicing

26.—(1) A collective management organisation must monitor the use of online rights in musical
works which it represents, wholly or in part, by online service providers to which it has granted a
multi-territorial licence for those rights.

(2) A collective management organisation must offer online service providers the possibility of
reporting by electronic means the actual use of online rights in musical works.

(3) A collective management organisation must offer the use of at least one method of reporting
the matters referred to in paragraph (2) which takes account of voluntary industry standards or
practices developed at international level or at the level of the European Union for the electronic
exchange of such data.

(4) A collective management organisation may refuse to accept reporting by the online service
provider in a proprietary format if the organisation allows for reporting using an industry standard
for the electronic exchange of data.

(5) An online service provider must accurately report the use of the works referred to in paragraph
().

(6) A collective management organisation must invoice the online service provider by electronic
means in accordance with paragraph (7) and (8).

(7) The collective management organisation must offer the use of at least one format which takes
into account voluntary industry standards or practices developed at international level or at the level
of the European Union.

(8) The invoice must identify—

(@) the works and rights which are licensed, wholly or in part, on the basis of the data
referred to in paragraph (3) of regulation 23 (capacity to process); and

(b) the corresponding actual uses, to the extent this is possible on the basis of the information
provided by the online service provider and the format used to provide that information.

(9) The online service provider may not refuse to accept the invoice because of its format if the
collective management organisation is using an industry standard.

(10) The collective management organisation must invoice the online service provider accurately
and without delay after the actual use of the online rights in that musical work is reported except
where this is not possible for reasons attributable to the online service provider.
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(11) The collective management organisation must have in place adequate arrangements enabling
the online service provider to challenge the accuracy of the invoice including when the online
service provider receives invoices from one or more collective management organisations for the
same online rights in the same musical work.

Payment to right holders

27.—(1) A collective management organisation must distribute amounts due to a right holder
accruing from multi-territorial licences for online rights in musical works accurately and without
delay after the actual use of the work is reported unless this is not possible for reasons attributable
to the online service provider.

(2) A collective management organisation must provide at least the following information for a
right holder together with each payment it makes under paragraph (1)—

(a) the period during which the uses took place for which amounts are due to the right holder
and the territories in which the uses took place;

(b) the amounts collected, deductions made and amounts distributed by the collective
management organisation for each online right in any musical work which the right
holder has authorised the collective management organisation to represent wholly or in
part;

(c) the amounts collected for the right holder, deductions made and amounts distributed by
the collective management organisation in respect of each online service provider.

(3) Where a collective management organisation (“the mandating collective management
organisation”) mandates another collective management organisation (“the mandated collective
management organisation™) to grant multi-territorial licences for online rights in musical works
under regulations 28 (agreements between collective management organisations) and 29
(representation of other collective management organisations) then—

(a) the mandated collective management organisation must—

(i) distribute the amounts referred to in paragraph (1) accurately and without delay to
the mandating collective management organisation; and

(if) provide the information referred to in paragraph (2) to the mandating collective
management organisation;

(b) the mandating collective management organisation has responsibility for—

(i) the subsequent distribution of the amounts referred to in sub-paragraph (a)(i) to right
holders, and

(if) the subsequent provision of the information referred to in sub-paragraph (a)(ii) to
right holders,

unless the mandating and mandated collective management organisations agree otherwise.

Agreements between collective management organisations for multi-territorial licensing
28.—(1) A collective management organisation (“the mandating collective management
organisation”) must—

(a) ensure that a representation agreement under which the organisation mandates another
collective management organisation (“the mandated collective management
organisation™) to grant multi-territorial licences for the online rights in musical works in
its musical repertoire is of a non-exclusive nature; and

(b) inform—
(i) its members, and

(i) right holders who are not its members but who have a direct legal relationship with it
by law or by way of assignment, licence or other contractual arrangement,

of the main terms of that agreement including its duration and the costs of the services
provided by the mandated collective management organisation.
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(2) The mandated collective management organisation must—
(a) manage the online rights referred to in paragraph (1) on a non-discriminatory basis; and

(b) inform the mandating collective management organisation the main terms according to
which the mandating collective management organisation’s online rights are to be
licensed including—

(i) the nature of the exploitation;
(ii) all provisions which relate to or affect the licence fee;
(iii) the duration of the licence;
(iv) the accounting periods; and
(v) the territories covered.

Representation of other collective management organisations in relation to multi-territorial
licensing

29.—(1) This regulation applies where a collective management organisation (“the requesting
collective management organisation”)—

(a) does not grant or offer to grant multi-territorial licences for the online rights in musical
works in its own repertoire; and

(b) requests another collective management organisation (“the requested collective
management organisation”) to enter into a representation agreement to represent the
rights referred to in subparagraph (a).

(2) Where this regulation applies—

(a) the requested collective management organisation must agree to the request referred to in
paragraph (1)(b) if that organisation is already granting or offering to grant multi-
territorial licences for the same category of online rights in musical works in the
repertoire of one or more other collective management organisations;

(b) the requested collective management organisation must respond to the requesting
collective management organisation without undue delay;

(c) the requested collective management organisation must manage the represented repertoire
of the requesting collective management organisation on the same conditions as those
which it applies to the management of its own repertoire;

(d) the requested collective management organisation must include the represented repertoire
of the requesting collective management organisation in all offers it addresses to online
service providers;

(e) the requested collective management organisation must ensure that the management fee
for the service provided by the requested management organisations to the requesting
management organisation does not exceed the costs reasonably incurred by the requested
collective management organisation; and

(f) the requesting collective management organisation must make available to the requested
collective management organisation information relating to its own music repertoire
required for the provision of online rights in musical works.

(3) Where the information provided under paragraph (2)(f) is insufficient or provided in a form
that does not allow the requested collective management organisation to meet the requirements of
this Part, paragraph (2) does not prevent the requested collective management organisation from—

(a) charging for the costs reasonably incurred in meeting the requirements of this Part, or

(b) excluding the online rights in musical works for which information made available under
paragraph (2)(f) is insufficient or cannot be used.
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Access to multi-territorial licensing
30.—(1) This regulation applies to a collective management organisation which by 10th April
2017—

(a) does not grant or offer to grant multi-territorial licences for online rights in musical
works; or

(b) does not allow another collecting management organisation to represent those rights for
such purpose.

(2) A collective management organisation to which this regulation applies must ensure that a right
holder who has authorised that collective management organisation to represent their online rights in
musical works can withdraw from that collective management organisation the online rights in
musical works under the conditions provided in paragraph (3).

(3) The conditions provided in this paragraph are—

(a) the withdrawal referred to in paragraph (2) is for the purpose of multi-territorial licensing
in respect of all territories in order to—

(i) grant multi-territorial licenses for the right holder’s online rights in musical works by
that right holder; or

(if) grant multi territorial licences for those works through any other person the right
holder authorises or through any collective management organisation complying
with the provisions of this Part;

and;

(b) the withdrawal does not require withdrawal of online rights in musical works for the
purposes of mono-territorial licensing.

PART 4
Dispute Resolution and Enforcement

Complaints procedure

31.—(1) A collective management organisation must make available to—
(a) its members,

(b) right holders who are not its members but who have a direct legal relationship with it by
law or by way of assignment, licence or other contractual arrangement,

(c) collective management organisations on whose behalf it manages rights under
representation agreement, and

(d) users,
effective and timely procedures for dealing with complaints.

(2) The matters covered by the procedures for dealing with complaints referred to in in paragraph
(1) relate in particular to—

(a) authorisation to manage rights;
(b) termination or withdrawal of rights;
(c) membership terms;
(d) the collection of amounts due to right holders;
(e) deductions and distributions; and
(f) the service provided.
(3) A collective management organisation must—
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(a) respond in writing to complaints; and
(b) give reasons where it rejects a complaint.

(4) Paragraph (1)(d) does not apply where the collective management organisation is a business
with fewer than ten employees and which has a turnover or balance sheet of less than 2 million euros
per annum.

Alternative dispute resolution procedures

32.—(1) A collective management organisation must ensure that disputes between it and one of
its members, a right holder, a user or another collective management organisation concerning
compliance with these Regulations can be submitted to an independent and impartial dispute
resolution procedure.

(2) Paragraph (1) does not apply where—

(a) the collective management organisation is a business with fewer than ten employees and
which has a turnover or balance sheet of less than 2 million euros per annum; and

(b) Part 3 of these Regulations does not apply to it (see regulation 22 (application)).

Right of right holders in relation to a breach of regulation 4

33.—(1) The obligation of a collective management organisation to comply with regulation 4
(rights of right holders) is a duty owed to any right holder who may be affected by the
contravention of that regulation.

(2) Where a duty is owed by virtue of paragraph (1) to a right holder, a breach of that duty which
causes that right holder to sustain loss or damage shall be actionable by the right holder.

Monitoring of compliance

34. The Secretary of State must monitor the compliance by collective management organisations
and independent management entities, users, members and right holders with these Regulations.

Evidence of non-compliance

35. The Secretary of State must have regard to evidence which is notified to the Secretary of
State of activities or circumstances which may constitute a breach of these Regulations.

Power to request information

36.—(1) The Secretary of State may give notice to—
(a) acollective management organisation,
(b) amember,
(c) aright holder,
(d) auser,

(e) a person to whom a provision of these Regulations applies under paragraph (4) of
regulation 2 (interpretation and application), and

(f) an independent management entity,

requiring it to supply to the Secretary of State such information or document as may be
specified or described in the notice for the purpose of ascertaining whether these Regulations
have been complied with.

(2) The notice may require the person to whom it is given to supply the information or document
referred to in paragraph (1) at a time and a place and in a form and manner which is specified.
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(3) The Secretary of State may, for the purpose described in paragraph (1), copy any document or
information provided.

(4) Nothing in this regulation gives the Secretary of State any power to require a person to supply
any information or document which the person would be entitled to refuse to supply in proceedings
in the High Court on the grounds of legal professional privilege or (in Scotland) in proceedings in
the Court of Session on the grounds of confidentiality of communications.

(5) In paragraph (4) “communications” means—
(&) communications between a professional legal adviser and the adviser’s client; or

(b) communications made in connection with, or in contemplation of, legal proceedings and
for the purposes of those proceedings.

(6) Nothing in this regulation shall be construed as requiring a person to provide information if to
do so might incriminate that person.

(7) A reference in this regulation to the supply of a document is a reference to the supply of a
legible and intelligible copy of information recorded otherwise than in legible form.

Compliance notice

37.—(1) Where the Secretary of State thinks that—
(a) acollective management organisation,
(b) amember,
(c) aright holder,
(d) auser,

(e) a person to whom a provision of these Regulations applies under paragraph (4) of
regulation 2, or

(f) an independent management entity,

has failed to comply with its obligations under Part 2 or 3 of these Regulations or regulation
31 (complaints procedure), 32 (alternative dispute resolution procedures), or 36 (information)
the Secretary of State may give a notice (“a compliance notice”) to that person.

(2) A compliance notice must be in writing and must—

(a) state that that the Secretary of State thinks that the person has not complied with a
provision of these Regulations;

(b) specify the provision in question; and
(c) require the person, where non-compliance with the provision is continuing—
(i) to end the non-compliance within such time as the notice may specify;

(if) to provide such evidence within that period to the satisfaction of the Secretary of
State that the non-compliance has ended;

(d) if the Secretary of State thinks fit, require the person to provide a written undertaking in
a form which is satisfactory to the Secretary of State, that non-compliance with the
provision will not be repeated; and

(e) warn the person that if—
(i) the person does not comply with the requirements of the notice, or

(ii) the person fails to comply with a written undertaking provided in respect of the
compliance notice,

further action may be taken under these Regulations.

(3) The Secretary of State may rescind a compliance notice given to a person under paragraph (1)
and where doing so must give the person notice of the rescission.

(4) Where a compliance notice has been given in relation to a failure to comply with these
Regulations no action to impose a penalty under regulation 38 (financial penalties) may be taken in
relation to that failure unless the person to whom it has been given has failed—

25



(i) to comply with the requirements of the notice; or
(ii) to comply with a written undertaking provided in respect of a compliance notice.

Financial penalties for non-compliance

38.—(1) The Secretary of State may impose a financial penalty on—
(a) acollective management organisation,
(b) amember,
(c) aright holder,
(d) auser,

(e) a person to whom a provision of these Regulations applies under paragraph (4) of
regulation 2, or

() an independent management entity,

if the Secretary of State is satisfied that the person referred to in paragraph (1)(a) to (f) has
failed to comply with its obligations under Part 2 or 3 of these Regulations or regulation 31,
32 or 36.

(2) If Secretary of State may impose a financial penalty on a collective management organisation
under paragraph (1) the Secretary of State may instead impose a financial penalty on a director,
manager or similar officer of that collective management organisation or, where the organisation’s
affairs are managed by its members, a member.

(3) The amount of the financial penalty must be such amount as the Secretary of State considers
appropriate.

(4) In deciding what amount is appropriate the Secretary of State must have regard to the nature of
the failure of compliance.

(5) A financial penalty may comprise of either—
(a) asum not exceeding £50,000; or

(b) asum not exceeding £5,000 together with a sum not exceeding £500 for each day that the
person referred to in paragraph (1) continues to fail to comply with its obligations under
these Regulations not exceeding in total £50,000.

(6) A financial penalty is payable to the Secretary of State.

Financial penalties: procedure
39.—(1) As soon as practicable after imposing a financial penalty, the Secretary of State must
give notice of the financial penalty to the person on whom it is imposed.
(2) The notice must state—
(a) that the Secretary of State has imposed a financial penalty;
(b) the amount of the financial penalty;
(c) the acts or omissions which the Secretary of State considers contravene the Regulations;

(d) the provisions of these Regulation which the Secretary of State considers are
contravened;

(e) any other facts which the Secretary of State considers justify the imposition of a financial
penalty;

(f) the period (not less than 28 days from the date the notice is received by the person) within
which the financial penalty is to be paid.

(3) The Secretary of State may rescind a penalty which has been imposed on a person under
regulation 37 (financial penalties) and where doing so must give the person notice of the rescission.
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Appeals
40.—(1) If a person on whom a financial penalty is imposed is aggrieved by the imposition or
the amount of a financial penalty, the person may appeal to the First-tier Tribunal.

(2) On an appeal under this regulation, the First-tier Tribunal may make such order as it considers
appropriate.

(3) In this regulation “First-tier Tribunal” means the First-tier Tribunal established by section 3(1)
of the Tribunals, Courts and Enforcement Act 2007(a).

Recovery of a financial penalty

41.—(1) Where a financial penalty, or any portion of it, has not been paid by the time which it
is required to be paid and paragraph (2) applies the Secretary of State may recover from the person
on whom the penalty is imposed any of the penalty which has not been paid as a debt due to the
Secretary of State.

(2) This paragraph applies where—
(a) no appeal relating to the penalty has been made under regulation 40; or

(b) an appeal has been made under that regulation and that appeal has been determined,
withdrawn or otherwise dealt with.

Notices

42.—(1) Where a notice is to be given under these Regulations, it may be given—
(&) by being delivered personally to a person;
(b) by being sent to the proper address of the person—

(i) by a registered post service (as defined in section 125(1) of the Postal Services Act
2000(b); or

(if) by a postal service which provides for the delivery of the document to be recorded

(c) by being sent to the person using electronic communications to that person’s last known
electronic address.

(2) For the purpose of paragraph (1)(b) the proper address of a person is—

(a) in the case of a body corporate, the address of the registered office or principal office of
the body,

(b) in the case of a partnership, the address of the principal office of the partnership,
(c) inany other case, the last known address of that person.

(3) Where a notice has been given as mentioned in paragraph (1)(b) or (c) it is to be taken to have
been received 48 hours after it is sent unless the contrary is shown.

Computation of time

43.—(1) If the time specified in these Regulations for doing any act ends on a day other than a
working day, the act is done in time if it is done on the next working day.

(2) In this regulation “working day” means any day except a Saturday or Sunday, Christmas Day,
Good Friday or a day which is a bank holiday in any part of the United Kingdom under section 1 of
the Banking and Financial Dealings Act 1971(c).

(a) 2007 c.15.
(b) 2000 c.26.
(c) 1971 c.80.
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PART 5
Revocation, Amendments and Transitional Provision
44. In subsection (2) of section 116 (licensing schemes and licensing bodies) of the Copyright,
Designs and Patents Act 1988(a)—
(a) the words after *“a “licensing body” means” become paragraph (a); and
(b) after that paragraph insert—
“, or,

(b) any other organisation which is a collective management organisation as defined by
regulation 2 of the Collective Management of Copyright (EU Directive) Regulations
2016.”.

45. The Copyright (Regulation of Relevant Licensing Bodies) Regulations 2014(b) are revoked.
46.—(1) The Copyright and Rights in Performances (Extended Collective Licensing)
Regulations 2014(c) are amended as follows.
(2) In regulation 2 (interpretation)—
(a) omit the definitions of “code of practice”, “Codes Regulations” and “specified criteria”;

(b) in the definition of “relevant licensing body” for “section 116(2)” substitute “section
116(2)(a)".

(3) In regulation 4 (authorisation to operate an Extended Collective Licensing Scheme)—

(@) in paragraph (3)(b) for “its code of practice” substitute “ the Collective Management of
Copyright (EU Directive) Regulations 2016; and

(b) omit paragraph (4)(c).
(4) In regulation 5 (application for authorisation), in paragraph (1)—
(&) omit sub-paragraphs (m) and (n);

(b) in sub-paragraph (o) for “with the terms of its code of practice” substitute “with the
Collective Management of Copyright (EU Directive) Regulations 2016”.

(5) In regulation 10 (application for the renewal of an authorisation), in paragraph (2)—
(i) in sub-paragraph (b) omit *“(m),”;
(if) omit sub-paragraph (g);

(iii) in sub-paragraph (h) for “in all material respects with the terms of its code of
practice” substitute “the Collective Management of Copyright (EU Directive)
Regulations 2016".

(6) In regulation 11 (review of Extended Collective Licensing Scheme), in paragraph (1)—
(i) omit sub-paragraph (c);

(ii) in sub-paragraph (d) for “in all material respects with the terms of its code of
practice” substitute “the Collective Managements of Copyright (EU Directive)
Regulations 2016™;

(i) in sub-paragraph (h) omit *“(m),”.

(7) In regulation 14 (revocation on an authorisation), in paragraph (2)(c) for “specified criteria”
substitute “the Collective Management of Copyright (EU Directive) Regulations 2016”.

(8) In regulation 16 (opt out from an extended collective licensing scheme)—
(i) in paragraph (3)(a) insert at the end “and”
(ii) omit paragraph (3)(c) and the “and” which precedes it.

(a) 1998 c.48.
(b) S.I. 2014/398.
() S.I.2014/2588.
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(9) In regulation 17 (licensing of works) omit paragraphs (3), (4) and (5).
(20) In regulation 18 (licence fee) in paragraph (5) before “right holder” insert “non-member”.

Transitional provisions

47. Despite the repeal by these Regulations of the Copyright (Regulation of Relevant Licensing
Bodies) Regulations 2014—

(a) regulation 2 (interpretation) shall continue to apply for the purposes of the regulations
referred to in sub-paragraphs (b) to (9);

(b) regulation 6 (code reviewer) shall continue to apply in relation to a review and report on a
code of practice in respect of a period before the date on which these Regulations come
into force;

(c) regulation 7 (licensing code ombudsman) shall continue to apply in relation to a dispute
concerning compliance with a code of practice before the date of which these Regulations
come into force;

(d) regulation 8 (recovery of fees) shall continue to apply in relation to the cost of
administering the operation of those Regulations after the date on which these
Regulations come into force;

(e) regulation 9 (power to request information) shall continue to apply in relation to
information relating to licensing activities before the date on which these Regulations
come into force;

(f) regulation 10 (financial penalties) shall continue to apply in relation to a failure to comply
with the obligations specified under that regulation; and

(g) regulation 11 (imposition of penalty) and 12 (appeals) shall continue to apply in relation
to a financial penalty imposed under regulation 10.

48. Despite the omission by these Regulations of the definitions “code of practice”, “Codes
Regulations” and “specified criteria” in regulation 2 of the Copyright and Rights in Performances
(Extended Collective Licensing) Regulations 2014 those definitions shall continue to apply for the
purposes of regulation 10(2)(g), 11(1)(c) and 14(2)(c) of those Regulations.

49. Despite the revocation by these Regulations of regulation 10(2)(g) and 11(1)(c) of the
Copyright and Rights in Performances (Extended Collective Licensing) Regulations 2014, those
sub-paragraphs shall continue to have effect in relation to a report to which they apply which has
been produced.

50. Despite the revocation by these Regulations of regulation 14(2)(c) of the Copyright and
Rights in Performances (Extended Collective Licensing) Regulations 2014 that sub-paragraph
shall continue to apply in relation to a failure to comply which occurred before the date on which
these Regulations come into force.

Review

51.—(1) The Secretary of State must from time to time—
(a) carry out of review of these Regulations;
(b) set out the conclusions of the review in a report; and
(c) publish the report.

(2) In carrying out the review the Secretary of State must, so far as is reasonable, have regard to
how Directive 2014/26/EU of 26 February 2014(a) (which is implemented by means of these
Regulations) is implemented in other member States.

(@) OJNo.L.84,20.3.2014p. .
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(3) The report must in particular—

(a) set out the objectives to be achieved by the regulatory system established by these
Regulations;

(b) assess the extent to which those objectives are achieved; and

(c) assess whether those objectives remain appropriate and, if so, the extent to which they
could be achieved with a system that imposes less regulation.
(4) The first report under this regulation must be published before the end of the period of five
years beginning with the day on which this regulation comes into force.
(5) Reports under this regulation are afterwards to be published at intervals not exceeding five
years.

Name
Title
Date Department for Business Innovation and Skills
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EXPLANATORY NOTE

(This note is not part of the Regulations)

These Regulations implement Directive 2014/26/EU of the European Parliament and of the
Council of 26 February 2014 (OJ No. L.84, 20.3.2014, p.72).

Part 2 imposes certain requirements on collective management organisations, independent
management organisations and users. The requirements relate to matters such as the internal
organisation of collective management organisations, matters which they must make public, their
conduct in relation to right holders and users and other collective management organisations and
negotiations between them and users.

Part 3 imposes requirements on collective management organisations in relation to the multi-
territorial licensing of online rights in musical works. The obligations relate to matters such as
collective management organisations’ capacity, information which must be given by them and
their conduct.

Part 4 contains requirements as to the dispute resolution procedures that collective management
organisations must make available as well as provisions relating to how compliance with the
regulations is monitored and enforced.

Part 5 revokes the Copyright (Regulations of Relevant Licensing Bodies) Regulations 2014 (S.1.
2014/898) which are superseded by these Regulations and makes certain other amendments which
result from that revocation and other provisions of these Regulations.

A separate impact assessment of the effect that this instrument will have on the costs of business
and the voluntary sector can be obtained from the Intellectual Property Office, Concept House,
Cardiff Road, Newport NP10 8QQ. Copies have also been placed in the libraries of both Houses
of Parliament.
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