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: Tobaceo Packaging
Subject: Standardised Packaging

Helle,
I wish to confiom my opposition fo the introduction of standardised tobacco packaging,
Its introduction in Australia did not reduce consumption. It simply contributed o increased ilicit trade.

. All it can achieve here is more smuggling and counterfeiting with loss of revenue for the government.

With thanks, -
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Consultation on the introduction of regulations for standardised
packaging of tobacco products — Response Form

a.  Are you responding {required):

[_]As a member of the public {go to questior b)
[ ]As a health or social care professtonal {go to question b}
[ ]On behalf of a business or as a sole trader {go to guestion c)

Jon béh_._alf of an organisation (g_g:ﬁ_to question ¢}

h. - Please provide your details and contact information:

Mame of respondent {requirad)

Address of respondent (requiréd):

Contact email address (required):

‘Now go to question f

'¢.  Please provide your nrganisatioﬁ’s details and contact information:

Name of organisation (required):

[ Derbyshire County Council | ]




[ Director of Public Health | - |

" Contact address of organisation (required):

[ Derbyshire County Council, County Hall, Matlock DE4 3AG 1.

Contact emall address {re;:]uired]: - |

Is this the official response of your organisation? (r’equired'):
X]yYes |
DND

d. If you are respbnding .nn behalf of a business, whai type is it?
ElTobacqo refaller (_supefmarket] |

[ Tobacco ret'ailé._r{cun;wénien'ce store)

[ Tobacco retailer {othef type of shop or business)
DSpec;tiaHst to baur;onlst |

[ |Duty free shop




[ ]wholesale tabacco ssller

[ ITobacco manufacturer

I:]Rétailer not selling tobacco products

[ ]Pharmaceutical industry

[ ]Business involvéd in the design or manufacture of packaging

[[Jother (please provide details below)

If other, please tell us the type of business:

e. [fyoware responding on behalf of an organisation, what type [s it?

. []NHS organisation |

[ JHealth charity/NGO (working at national level)

- DLocal Authority

[JLocal Autharity Trading S.tandan:!_s or Regulatory Services Department
[ JLocal tobacco control alliance |

[ |Retall representative organisatio.n

[ lindustry representative organisation

[ ]Other type of business representatlve organisation

[ Juniversity or research organisation

" [Jother (please provide details below)




If other, please tell us the fype of organisation:

f Does your response relate to (required):
[<]United Kingdorn

[ JEngland only

[ Jscotland only

_I:IWafes only

[ JNorthern Ireland only

g- Do you, or the buslness or organlsatmn you represent, have any dlrect or
indirect links to, or receive funding from the tobacco Industry? (required)

[:]No
PX]Yes (please describe below)

If yes, please describe:

[ Pension fund investment | ]

h. If you do not wish your detalls to be identlfied in the summary report of
consultation responses, please tick this box ]




Consultation gquestions

1. Do you have any observations about the report of the Chantler Review that
you wish fo bring to our attention?

Smoking is an addiction largely taken up in childhood and adolescence, so it is
crucial io reduce the number of young people taking up smoking in the first place. It
is estimated, 207,000 children aged 11-15 still take up smoking each year in the
Lnited Kingdom.

Across the population, the highest rates of smoking are amoeng young people.
Around 26 per cent of people aged 16-24 smoked in 2008. While the rates of
smoking among young peopls have reduced considerably in recent years, the
uptake of smoking by young people continues to be a serious problem. An estimated
330,000 young people under the age of 16 try smoking for the first time in England
each year,-and around B per cent of pupils aged 11-15 were regular smokers in

2000 (1. |

Young people can-rapidly develop nicotine depandence and symptoms of
dependence can develop s0o0n after a young person's first puff on a cigarette. We
are particularly concerned about the early age at which people become regular
smokers in England and that nicoting addiction for most people starts in
adolescence. In England, almost two-thirds of current and ex-smokers say that they
started smoking regularly before they were 18 years old, with 39 per cent saying that
they were smoking regularly before the age of 16. Very few pecple start smoking for
the first time after the age of 25 {1). : '

Treating smoking-related inesses was estimated to have cost the NHS £2.7 billion
in 2006/07, or over £50 million every week. In 2008/09, some 463,000 hospital
admissions in England among adults aged 35 and over were attributable to smoking,
or some 5 per cant of all hospital admissions for this age group. (Inesses among
children caused by exposure to secondhand smoke lead fo an estimated 300,000
general practice consulfations and about £,500 hospital admissions in the UK each

year {1). ‘

In the raport of the Chantler review, Sir Cyril came to the concluslon that “there is
sufficient evidence derived from independent sources that the introduction of '
standardised packaging, as part of a comprehensive policy of tobacco contral
measures, would be very likely, over fime, to contribute to @ modest but important
“reduction in smoking prevalence, especially in children and young adults. Given the
dangers of smoking, the suffering that it causes, the highly addictive nature of
nicotine, the fact that most smokers become addicted when they are children or
young adults and the overall cost to society, the importance of such a reducfion
should not be underestimated” :

For the reason outlined above, we consider the case for standardised haé baean
made, and that the Government should lay Regulations on standardised packaging,




under Section 94 of the Childreh and Families Act, before Parliament as soon as
possible. :

(1) Healthy Lives, Healthy People: A Tobacco Control Plan for England

2. Do you have any information, in particular any new or additional information
since the 2012 consultatlon, relating to the widér aspects of standardised
packaging that you wish to bring to our aftention?

Standardised packaging needs to be part of a comprehensive strategy

The DH Tehacco Control Plan for England runs until the end of 2015 and needs to
be renewad and refreshed for the period 2016 onwards, the period when
standardised packaging will be implemented. Itis Important in updating its tobacco
strategy that the Government gives careful thought o how to maximise the public
health benefits of the implamantatidn of standardised packaging, by, for example:

. Increasing fundlng for sustained mass media campaigns in advance df
standardised packaging coming into effect; .

. making stop smoking services mandatory and ensuring deliverytd a high
quality standard

. supporting enforcement thrdugh adequate funding of trading standards
departments, regional parinerships against illicit frade, and work on illicit frade by
HMRC and the UK Border Force; :

We agree with the Chantler review that standardised packaging, should be
infroduced "as part of a comprehansive policy of tobacco control measures”.

On the 1st of December 2012, Australia became the first country In the world to
require all tobacco products to be sold In plain, standardised packaging. In Australia,
standardised packaging, was introduced as part of comprehensive strategy, which
included larger health warnings, and a sustained mass media campaign. Derbyshire
County Council would support a comprehensive strategy alongside the
implementation of the standardised packaging.

llliclt Tobacco Trade

The Chaniler review stated “} am not convinced by the tobacco industry's argument
that standardised packaging would increase the illicit market, especiaily in counterfeit
cigarettes. It seems to me that the solution to illicit use is instead, to have an
offective enforcement regime, and the enforcement agencies in the UK have already
demonstrated that an effective enforcement regime and. appropriate sanctions can
keep llicit [tobacco products] to low levels, even in a relatively high tax jurisdiction”.




The draft regulationg would not affect the labelling requirements for tobacce products
such as health warning and fiscal features such as authentication markings and
security features. As such illicit tobacco should still be identifiable.

Evidencs from Australia

Information from the Australian Government's Department of Health has released
figures showing that the total consumption of tobacco and cigarettes in Australia in
the first quarter of 2014 was the lowest ever recorded, as measured by estimated
axpenditure on tobaceo products: '

. $5.135 blllion in September 1959;

. $3.508 billion in December 2012 (when standardised packagmg was
introduced}; and

. - $3.405 billion in March 2[114

Young JM et al, University of New South Wales and Cancer Institute New South

| Wales, repcrted in January 2014 that the introduction of standardised packaging in
Australia in 2012 was associated with a sharp rise in the number of calls to the
Quitline New South Wales service (2). Statistical modelling to screen out the impact
of other factors on the number of calls (such as health advertising campaigns,
changes in price, etc.) suggested that the number of calls to Quitling NSW rase by
75% from the week before standardised packs were first introduced in the Australian
market to four weeks later and a significant increase |r1 calls was sustained over

time,

Wakefield M et al, Cancer Council Victoria, Annenberg School for Communication
Pennsylvania and South Australian Health and Medlcal Research Institute University
of Adelaide, reporfed in 2013 that smokers in Australta were less willing to display
their packs in public and smoke in outdoor areas since plain packaging was
introduced. Researchers counted patrons, smokers and tobacco packs at cafes,
restaurants and bars with outdoor seating for several months both before and after
the introduction of standardised packaging. They found that pack display on tables
declined by 15% after plain packaging, which was mostly due to-a 23% decline in the
percentage of patrons who were observed smoking. The study also found that the
declines In pack dispiay and patrons observed smoking were stmnger in venues
where children were present (3).

Tobacco retailers in the UK have suggested that the introduction of standardised
packaging means that it will take longer to serve customers and 50 convenience
-stores will lose custom. As the Impact Assessment (IA} concludes there is no
avidence at all that this is the case fromthe experience in Australia, indeed-
transaction times have tended to decline post Implementation not increase. Most.
recently, research published at the end of May, which may not been taken into
account in the |A, reported that the claim that plain packaging would negatively
impact small tobacco retailers by making it harder to locate and retrieve cigarette
packs thereby increasing transaction times, has not eventuated in Australia {4).




{2} Young JM et al. Association betweaen tobacca plain packaging and Quitline calls:
a population-based, interrupted time-series analysls Medical Journal of Australia
2014, 200: 29-32

(3) Zacher, M et al, Personal tfobacco pack display before and after the introduction
of plain packaging with larger pictorial health wamings in Australla: an observational
study of cutdoor café strips Addiction, 2014; 109: 653-663 - doi: 10.1111/add. 12466
(4) Wakefield M, Bayly M, Scollo M. Product retrieval time in small tobacco retail
outlets before and after the Australian plain packaging policy: real-world study
Tobacco Control 2013 - doi:10.1136/tobaccocontrol-2013-050987.

3. Do you have any comments on the draft regulations, including anything you
want fo draw to our attention on the practicalities of implementing the
regulations as drafted?

Dérbyshire County Council welcomes the draft regulations.

Implementing the draft regutations will require supporting enforcement through
Improved Intelligence sharing and adequate funding of trading standards
departments, reglonal partnerships against illicit trade, and work on ilicit trade by
HMRC and the UK Border Force. Derbyshire has seen a significant rise in seizures
of illicit tobacco. Approximately 878,000 cigarettes and 784 kg of Hand Rolled
Tobacco were seized during 2013-14 period, an increase from 47,912 cigarettes and
27.5kg of HRT in 2012-13. Derbyshire County Council Trading standards will require
adequate sustained funding to continue to monitor and take effective action agalnst
traders that deal in illegal tobacco and cigarettes.

4. . Are you aware of any further evidence or information which would improve the.
assumpftlons or estimates we have made in the consultation-stage impact
assassmeant? : '

Each yeaar in Derbyshire we estimate that smoking costs society approx. £188.3m
Figure 1 shows the asfimated cost of smoking in Derbyshire (see attachrﬁent)
Impact on retailers

Tc:bécéo sales are undergoing I.r:rng-'term decline, At its peak in the 1850s adult mals

smoking prevalence was 80% (5). Female smoking prevalence continued to rise
and reached a peak of 45% in the mid-1960s. Since then smoking prevalence




amongst both men and women has declined significantly and is now under 20% and
government policy is designed to sustain and increase this trend. More recent data
from HMRC tobacco clearances shows the impact this has had on sales volume with
the number of million cigaratte sticks cleared for UK sales falling from 94.080 mlllion
in 199213 io-54.737 million in 2002/3 to 37.932 million in 2012/13, a decline of 30% in
the last ten years. Small retailers have had to adjust to this decline and will confinue
to-have to do so, it is important to note that any impact of standardlsed packaging
will be marginal compared to the overall secular trend. '

Conclusion

Derbyehjre County.Council supports the report of the Chantler review, that:

. standardised packaging will have a positive impact on public health
. s highly likely to reduce the number of children taking up smoking
. standardised packaging will be very likely, over fime to contribute to & modest

but important reduction in emeklng prevalence gspacially in young adults.

Standardised packaging neecle to be part of a eemprehenelve tobacco contiol
strategy.

lllicit tobacco should still be indefinable threugh euthentleetien markings and security
features.

Evidence from Australia supports the introduction of standardised packaging, with
the lowest consumption of cigarettes in first quarter of 2014 and a sharp rise in
phone calls fo quit lines. :

Standardised packaging is backed by the Smokefree Action Ceelltlen which is an
alliance supported over 250 organisations including medical Royal Colleges and
other medical organisations, heaith and children’s charities such as the British Heart
Foundation and Cancer Research UK, the Chartered Institute of Environmental
Health, the Trading Standards Institute and others. The consensus of medical
professionals, public health and other relevant experts is that it would make an
important positive contribution to reducing the harm caused by tobacco consumption.

Standardised packaging is also popular with the public. A poll on the issue by

YouGov, conducted for ASH in March 2014, found that overall 84% of adulfs in Great

Britain were in favour of standardised packaging with only 11% opposed. There was

majority support across age groups, genders and social classes. [t s clear that

| most people believe that this policy, combined with other tobacco control initiatives,
is an important way to prevent the next generation of young people from starting to

smoke {6).

(5) Wald, N. & Nicolaides-Bouman, A, UK Smoking Statistics {2d ed.). OUP, 1991.
(8} The poll total sample size was 12,269 adulfs. Fieldwork was undertaken by
YouGov betwsen 5th and 14th March 2014. The survey was carried out onling. The
figures have been weighted and are representative of all GB aduilts (aged 18+).




Respondents were shown what a standard pack could look lika, including larger

—

health wamings as in Australia . ~

Thank you for participating in this cor_'lau[tatl'c-n.

The Department of Health and Devolved Administrations will only contact you should
we saek further information about your response.




How to get invelved in the consultation

The cunsﬂltaﬁnn will run for 6 weeks, from 26/06/14 to 07/08{14. Responses are
invited from any interested group, company or parsen,

‘Respondents are encouraged to provids their vlews online, but responses can be
made in any of the following ways: ' '

Completing the online form on the Department of Heaith websife at:

http://consultations.dh.gov.uk/tobacco/standardised-packaging-of-tobacco-products-

1

o Filling in the résponsa form by dowﬁlnading it at:

https://www.gov.uk/governme ltations

o Emailing your response to:

TobaccoPackaging@dh.gsi.gm{.uk

o Posting your response to -

Department of Health

Standardised Packaging Tﬂbaccn Ccnsultatlon
PO Box 1128

CANTERBURY

CT19NE




£ L 230

UE L
i Sandwell

Metrapalitan Borough Saurnel|

Cur Raf; JLB!Flain Packaging
Calo; u

. Department of Health Standardised Tobacco
Packaging Gonsultation
PO Box 1126 - :
CANTERBURY CT1 9NB

Dear Department of Health,

' G_onsultaiion oh the Introduction of regulatiuné jor standardised packaging of tobaceo products
Respaonse from Sancdwell Metropolitan Borough Gouncil

Santiwell is a Metmpnl'itan Borough Council (SMBC) farmed In 1874, and s one of seven autnorities that
make up the West Midlands conurbation, with a population of 314,300, It is estimated that 53,627 of
Saridwell's 16+ population are smokers, costing the local economy approximately £88.5milllon each year.-

Sandwell Metropalitan Borough Gouncil is & membar of the Smokefrée Action Coalltfon — a group of health
and welfare o'rgar_ii_saﬂons which.campalgn for measures to raduce fhe harm caused by fobaceo. -

The health of peopls in Sandwell 1s generally worse than the England average and the estimated levels of
adulf smaking are also worse than the England averags. Fuithermore, it 1s gatimated that 1,087 children
start smoklng in Saridwaell each year. Thergfore, introducing regulations for the standardised packaging of
tobacco products Is an Impartant part of our local Public Health policy in tackling health thequalities and
the ongolng burden of disease caused by smoking. : '

Ag Director of Public Health | welcoms the oppartunity to respond to this gohsultation and urge the
toverhitient to lay Regulations on standardised packaging, under Sectlon 84 of the Children and Families
Act, before Paillament s soon as possible. | befleve that this pallcy, combined with other tobacco contrdl
policles, will make a posltivs contribution to prevent the next generation of young people taking up

smoking.

Consultatlon Questlon 1: Do you have any observations about the repott of the Chaniler Review
that you wish to bring fo our attentlon? . _

1. Sir Cyril Chantler stated in his covering lelter to the Secretary of State: “if fa In my view fRighly lialy
that standardised packaging would serve to rédiice the rate of children faking p-smoking”and “the
bady of evidence shows that standardised packaging, it conjunction with the current fobaceco contral
fegime, I3 Very ficaly to fead to a modest but important reduclion over e In the uptake and
prevalence and thus fiave a posfiive impact on public health.” :

[IL1: PROTEGT]
SANDWELL METROPOLITAN BORAQUSH COUNCIL
Publiz Heallh
Sancherall Cooncl House
PO Box2374, Dldbury,
Wast Midlands, BE2 ADE
Web: www.sandwellgavuk
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2. Areport by Professor David Hammond for the Irish Department of Heaith' backs up SIr Cyril
Chantler's view. He concluded that,

“"Overall, the axisting evidence on plain (standardised) pachaging supports four primary conclusions:

1) Platn packaging will reduce smoking inftiation among youth and young adufts.
2] Plain packaging will promote smoking cessalion among estabiished smokers.
3) Plain packaging wilf support former smokears to remaln abstinent.

4) Plain packaging wit help fo denormafize tobacco uss.”

3. We welcome the response of Jane Ellison MP, Minister for Public Heallh, to the Chantler Review. She
said Lhat ihe report found standardised packaging was "very ikely to have a positive impact” on public
health. She went on to say; "In the fight of the report and the responises to the previous consuftation in
2012, 1 am minded to proceed with infroducing regufations to provids for standardised packaging” and
that she wished to “proceed as swiftly as possibfe”. She aleo reported that the Government's Ghief
Medical Officer, Dame Sally Davies, had written to her supporting the conclusions of the Chantler
Review and the introduction of standardised packaging. ® :

4. We therafore consider that the case for standardised packaging has been made, and that the
Government should lay Regulations on standardised packaging, under Saction 94 of the Children and
Familles Act, befors Parliament as soon as possible. Given that notification to the European Unlen of
the intended Regulatichs will take six months, there is now only a short time available to do this before .

the 2015 General Elactian.

_Consultation Questlon 2: Do you have any Information, in particular any new or additional
information since the 2012 cansultation, relating te the wider aspects of standardised packaging,

that you wish to bring to our attention?
- Standardised packaging needs fo be part of a comprehensive strategy

5. Tobacco contral policles must be pursued in paralle! if they are to have their best possible effect in
reducing prevalanca rates. The optimum date for implementation of standard packaging would be May
2016 al the same time as Implementation of the EUJ Tabacco Products Dirsctive, which-ncludes
updated larger health warnings and graphic warnings on the front of the packs.

6. The DH Tobacco Contral Plan for England runs until the end of 2015 and needs ta be renswed and
refreshad for the perlod 2016-2020, the perlod when slandardised packaging will be implemented. ltis
- important In updating its tobacco strategy that the Government gives careful-thought to how to
maximige the public health benefits of the implerentation of standardised packaging, by, for example:

s Increasing funding for sustained mass medla campaigns in advancp_. of standardised packaging

coming Into effect; o
« making stop smoking services mandatory and ensuring delivety 1o a high quality sfandard;

1 Hammond, D. standardized Packaging of Tobacco Praducts. Evidence Review, Prepared on behalf of the [rish Department of

Health. March 2014,
YHapsard. H.E column 1018 ef seq. [3rd Aprll 2014]:

[iL1+PROTECT]
SANDWELL METROPOLITAN BOROUWGH COUMCIL
. Public Haalli
Sandwell Sounell Housa
PO Box2374, Didbury,
Weast Midlanos. BEY 2DE
Wab: wenw, sandwell.goev.ok
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+ slupporting enforcement through adequate funding of trading standards departments, tegional
partnerships againat illicit trade, and work on Hllicit trade by HMRC and the UK Border Force,

+ introducing tax rises on tohacco products aver and above the existing escalator, particularly to
counteract any possible negative effects from brand-shifting or price cultlng.

it Tobacco Trade: Genheral

7. A principal tobagco industry argument againet standardised packaging has been that it will inevitably
load to an increase [n the lllicit tobaceo frade. There is no good reasan to accept this argument, since
there Is no plausible mechanism of action, and indeed evidence published since the 2012 consultation
sugoesls that itis false. . :

8. There is no plausible mechanism of action because all the key security features on existing packs of .
cigareftes would also be present on standardised packs, and additional markings will be required
under the EU Tobaceo Products Directive. These include unique Identifiers, coded numbering and

- covert antl-counterfeit marks. Jane Ellson, Parliamentary Under-Secrstary of State for Health, sald In

-a Novemnber 2013 Parllamentary debate that. *f am aratefuf to those hon. Membars who have mads
the point that if we were fo adopt standardised packaging, it woufd not mean plain packaging.
Approaches such as anti-smuggling devices could be built into standardised packaging, If we choose
to go down thaf route."” : ' .

8. Number codes will develop further Into an internaﬂonal standard syétam because of the reguirements
of Article 15 of the revised EU Tobacco Products Directive and Article 8 of the lllicit Trade Pratocol, a
subsidiary {reaty under the WHO Framewark Convention on Tobacco Control, ta which the UK is a.

Farty.

10. Artigle 16 of the Tobacco Praducts Directive states that: “Member States shaff ensure that aff uni
packefs of tobacco products are marked with a unigue identifier. In order to ensure the integrity of the
unique identifier; it shall be ttremovably printed or affixed, indefible and not hidden or interrupted in any
form, including through fax stamps or price marks, or by the cpening of the unit packel.” ¢

11. Arficle 8.3 of the lllicit Trade Proiocol states that: “With a Wew fo enabling effective tracking and
tractng, each Parfy shall require that unique, secure and non-ramovable ldentification markings
(hareafter cafled unique idantification markings), such as codes or stamps, are affixed to or form part
of alf unit packets and packages and any outside packaging of cigarettes within a period of five years
and other tobacco products within a period of ten years of entry info force of this Protocol for that

Party™ ®

12. Andrew Leggeit, Deputy Directar for Tobacco and Alsohol Strategy at HM Ravenue and Customs has
said about standardised packaging that “we're very doubtfulf that it would have a material effect fon

* Hansard: backbench business debate, H.C Colurmn 477, (7 Movembrer 2013)

? Revised EU Tobaceo Products Directlve: Artlcle 15
“# Taxt af the lllicit Trade Protocol: Artlcle 8.3
. [IL1. PROTECT] -
SANDWELL METROPOLITAN BOACUGH COUNGIL
Pukllc Health
Sandwall Councll House
PO Bax2374, Cldbury,
Wesl Midhands. B69 JDE
Web; www_sandwall gowv.uk
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countsrieiting and the iflicif trade i fobaccol”. ® This conclusion was supported by the House of
Commons Home Affalrs Setact Commiltes, in its report an the illiclt tobacco trade published in June
2014. The Committes reported that. "We belteve lhat the decision on standardised packaging shoufd
be driven by freafth reasons and the imperative need to reduce the numbers of young people who start
smoking. We nota the statement of Sir Cyrll Chantier 1o the effect that he was not convinced that
standardised packaging would bring about an increase in the ilicif market; even if this were the case,
we belfleve that the proper response would be a more Vigorous effort on enforcemenr rathar than any
fessening in the Government's drive lowards infroducing standardised pachaging.””

lllicit Tobacco Trade: Australla

13. Tha tobacco industry has repeatedly claimed that the level of illiclt trade. In Australia has increased
since, and as a result of, the infroduction of standardised packaging. For example, BAT told investors
In March 2014 that total illicit activity In Australla had risen by more than 20 per cent since the
introduction of standardised packaging. °

14. These claims were examlned during the Chantler Review and shown to be unsupported, a fact that
was FJffnaﬁtl'I.re-[';.r armiltad during: Review meetings with representatives of the tobacco indusiry in
Austrafia. ® The Australian Government and customs officials have also rejected tobacco Industrz.f
glalms that Micit trade in Australia has risen since the intreducticn of standard|sed packaging. " In
March 2014 the Svdney Morning Hera!d reported that there had been only one seizure of counterfsil
plain packs since Decembar 2012."

Tobacco Consumption In Australla

15. The tabacco indusiry has also claimed that tobracco consumptlon in Australia has risen since the
infroductlon of standardised packaging. Again, Independent evidence dues nr:rt suppmrt this
proposition. )

16. The tobaceo industry in Australla has reported an increase In lobacco sales from 21.015hn sticks in
2012 10 21.074bn In 2013, " and the industry and lts front groups in the UK have claimed that this
showed standardised packaging was not working. Although the Industry reported a small (0.28%)
increase in sales year on year, they did not report the increase in the Australlan population between
2012 and 2013. Adjusted for population, tobacco sales per person by thelr measure of consumption
would in fact have fallen, from 920.4 per person In 2012 to 806.2 in 2013. "

Drai evidence ta the House of Lords European Union Sub Cominittes (Home Affairs) on 24th July 2013,

Home Affairs Select Committee First Report on Tobacco Smuggling: paragraph 44
% Greenblat, E. Plaln packaging making 'no impact® ot Australlan smokers, say tobaceo chlefs: The Austrafian 4th March 2014
* Chantler Rcmw Notes-of-Australin-based-meefings: oo for example exchange with Mark Connell of BAT Awsimalia, page
38,
" See p.48 of the Explanatory Memorandom ko the Australian Excige Tanf’f Amendment {Tobaceo) Bill 2014 and p.é of Sir
(]].rnl Chantler"s report.
! carderoy, A Tobaceo Industry claims on impact of plaln packaging 8¢ up in smoke, Sydney Marning Hem.’d 12 March 2014,

H Kerr_. €. Labor's plaln packaging falls as cigarette sales rise: The Austraffan. € lune 2&14

P Is Smoking Incmasmg in Australia®: Gnardion Danabiopg. 6 Tune 2014

[IL1: PROTECT]
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{7. The Australlan Gavernment's Department of Health has released figures showing that total
consumption of lobacce and cigarsttes in Australla In the first quarter of 2014 was the lowest ever
recorded, as measured by estimated expenditure on tobacco products:
¢ §5.135 billion in September 1855;

+  $3.508 billion in December 2012 {when srandardlsed packaging was introduced); and
= $3.405 billlon [n March 2014,

18. This Is supported by ffgures from the Australian Treasury showing that fobacco clearancas {including
gxcise and customs duty) fell by 3.4% in 2013 relative to 2012 when tobacco plain packagmg Was
Jntrcuduued Clearances are an fhdicator of tobacco volumas in the Australfar‘l market, '

Other Evidence from Australla

18. Young JM st al, University of New South Wales and Cancer Institute New South Wales, reported in
January 20714 that lhe Introduction of standardised packaging in Australla in 2012 was associated with
a gharp rise in the number of 2alls to the Quitline New South Wales servics. '3 Statistical modelling to
screen out the Impact of other factors on the number of calls {such as health advertising campaigns,
changes in price, etc.) suggested thaf the number of calls to Quitline NSW rose by 75% from the week
before standardised packs were first introduced in the Australian market to four weeks later and a
significant increass in calls was sustained over time,

20. Wakefield M et al, Cancer Council Victotia, Annenberg Schoal for Communication Pennsylvania and
South Australian Health and Medical Researsh Institute University of Adelaide, reported in 2013 that
smokers in Australia wera less willing to display their packs In pubile and smeoke in ocutdoar argas since
plain packaging was infroduced. Researchers counted patrons, smokers and tobacca packs at cafes,
restaurants and bars with outdoor seating for several months both befare and aftsr the introduction of
standardised packaging. They found that pack display on tables declined by 15% after plain
packaging, which was maslly dus to a 23% decling In the percentage of patrons who were observed
stnoking. The study also found that the declines in pack display and patrons observed smoking were
stronger in venues where children were present. '¢ '

21. Tobaceo retailars in the UK have suggested that ihe Infroduction of standardised packaging means
that it will take longer to serve custarners and so convenience stores will lose custam, As the Impact
Assessment concludes there is no evidence at all that this 1s ther case from the experience in Australla,

. indeed transaction times have tendead to decline post implementation nat Increase, Most recently,
research published at the end of May, which may not been taken into account in the |A, reported that
the claim that plain packaging would negatively impact small tobacee retailers by making It harder to
locate anci retrle-ve clgaretie packs, thuarratu.»r increasing transaction thmes, has nat eventuated in
Australla :

¥ Topacco facts and figures: Australian Department of Health, 1% June 2014
I Young IM et al. Association between tobacco plain packaging and Quitling calls: a population-hased, interrupted time-series
amal:.-'ais

® Zacher, M et al. Personal tobacco pack display before and after the [ntroduction of pfain packaging with larger plctorfal
health warnings In Australia: an chservational study of uutdnnr caféd strlps Addlction, 2014; 109: 653-663 - dal:.

10.1111/add. 12466
17 Wakefleld M, Bayly M, Scolle M, Product retrieval time In small tubaccu retail gutl efgre and after the Australlain plaln

packaging palicy; real-world study Tobacco Control 2013 - dol:10.1136/tehaccacentrol-2013-050987,
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Consultation Question 3: Do you have any comments on the draft regulations, Including
anything you want to draw to our attentmn on the precticaliiles of Implementing the
regulations, as drafted?

22, Sandwell Metmpolltan Boraugh Council welcomes the draft regulations. However, if tha government
decidas to procasd with the legal controls on packaging, beyond the draft regulations, published as -
part of this consultatlon, we wauld be expect to be consufted on any of the speclflc quidance ar
additfonal material$ to be provided to support both businesses and enfarcers in anforcing the
reguiations.

23. Fuithermore, we believe that the regulations should also apply to specialist tobacco products including
cigars and cigarillos.- While we note the explanation for thelr exclusion is their low rate of use by
young people, we consider that it sets an unhelpful example if any smoked fobacco products are
excluded from the regulations, since this might be interpreted as endorsemant of the idea that they are
in gome way less harmiul te health.

24, Addlllﬂnaﬂy, in the ﬂustrallan regulations, the dimensions of the clgarettes and packs are stipulated,
and we suggest that this may be useful In preventing any altempt to circumvent the Intent of the
regulations by Introducing an element of branding. “In particular we wauld like to see the UK prohibit
the sale of ‘elim’ cigarettes. We also recommend that the UK prohibit the use of misleading brand
varlant names such as ‘slim’, 'natural’, ‘organic’, ‘without additives’, "without flavours’ as well as

" ‘smooth’, ‘gold’ and ‘silver'.®

Consultation Questlon 4: Are you aware of any further evidence. ar information which would
improve the assumptions or estimates we have made in the consuliation-stage Impact
assessment?

25. We note that the Impact assessmeant does not Include any recognition of the additional costs of
erforcement of these regulations. Whilst appreciating that this is small comparad to revenue and
healthcare cost considerations, it is however an [mpartant isgue. Given the resource constraints at a
[meal level, any new enforcement requirements would need to be properly recogniced and resourced.

Impact on Retallers

26. Tobaceo sales are undergoing long-term dacline. At its peak In the 19505 adult male smoking
prevalence was 80%." Female smoking prevalence continued to rise and reached a peak of 45% In

* Hammond ©, Dockrell M, Amnott D et al. Clgarette pack design and perceptions af risk among UK adults and youth, European

Journal of Public Health 2009; 12:631-7.

¥ \Wald, N. & Micolaldes-Bouman, A. UK Smoking Statistics (2d ed ). Qu#, 1691,
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28.

30.

31.
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the mid-1960s.'* Since then smoking prevalence amongst both men and wormen has declinad
significantly and is now under 26% and government policy s deslgned to sustain and increase this
trend. Maore recent data from HMRG tahacco clearances shows the impact this has had on sales
volume with the number of million cigarstte sticks cleared for UK sales falllng from 94.080 million in
199243 fo 54.737 million in 2002/3 to 37.932 milllon In 2012/13, a decline of 30% In the last ten years.
{See table below fram the HMRC Tobacco Factshest November 2013). Small retailers have had fo
adiust to this decline and will continue to have to do so, it s Important to note Lhat any impact of
standardised packaglng will be marglnal comparad fo the overall secular treng.

HMRC clearance data also shows the Importance of the government's anti-smuggling strategy in
supporting ratailars. The impact is clearsst with respect to handrolled tobacco. Af its peak the illicit
market share of handrolled tobacco was estimated fo be over 60%, most recent estimates by HMRC
suiggest that it has fallen to 36%. This is matched by a growth [n the amount of taxed HRT released for
cansumptlun which rose 2.8 milllon kilograms in 2002/3 to 6.2 million kilograms In 201 2113.

The Impact Assessment page 28 p.112 states ‘anecdstally the profit margins on the sale of tobacco
may be relatlvely [ow.” This Is corroborated by information provided to ASH by a rataller in Gateshead,
John MeClursy, a membar of the ASH advisory councll. Acoording to John MeClurey proflt margins on
clgarettes average around 4.5% comparead to profits on other products on séle In his shop which
average around 22%. This means that while fobacco currently amounts to around 50% of his sales
turnover it Is a much smaller propertion of his profits. In fact he estimates that currently tobaceo sales
only amount to about 20% of his profits with 80% of his profits coming from sale of non-tobacco
products. To lllustrate the point John McClurey has told us that if a custamer buys a packet of chewing
gum he makes around 17 pence in profit comparad to 14 pence on a price-marked packet of 10 John
Player Speclal. Plus a price-marked pack of 10 JPS cigarsttes costs £3.50, while a packet of chewing
gum only costs 50 pancs, 50 the customer buying chewlng gum as opposed to cigareties has £3 (eft
over avalable to spend on other ltems. :

For a shop whers fobacco only accounts for 20% i::f turnover, which is the a\.ra_rage estimated In the
ACS report referenced In the 1A, the proportion of profits would be even smaller at around 5% for
tobacco comparad to 85% for non-tobaceo products.

Comprahaensive data on prices and profit margins 15 avallalla from wholesalars such as Bookers wha

can he contacted via thelr websita hitpa:/www.booker.co.uk/help/contactus.aspx, Data on the

proportion of tobacco sales aceounted for by different types of outlet is available from AG Nlelsen who
can also provide data an the trends in sales of tobacco between diiferent typas of retailers over time.
We recommend that the OH get in touch with Bookers and AC Nielsen far mors information.

Gancluslnns

Standardised packaging is backed by the Smokefras Action Coalition, which is an alfllance supparted
gver 250 organisations including medical Royal Colleges and other madical organizations, health and
children's charities such as the British Heart Foundation and Cancer Research UK, the Chartered

. Institute of Enviranmental Health, the Trading Standards Institute and others. ® The consensus of

an

fIiL1: PROTECT]
SANDWELL METROPOLITAN BOROUGH COUMGIL
. Publle Haallh
Sancwall Councll House
PO Poxc2 374, Qldburny,
Woesl Midlgnds. BB 3DE
Web: wersaandwall gov.uk




“ EZIF Sar“‘rdwell

Metrmpalian Boiaugh Councll

medical professtonals, public health and other relevanl experts is that It weuld make an impartant
poshive cantribution to reducing the harm causad by tabacco consumption. :

32. Standardlsed packaging is also popular with the public. A poll on the issue by ’Y’UUGW conducted for
ASH in March 2014, found that overall 64% of aduits in Great Britaln were In favour of standardised
pacl-{aglnig with oniy 11% opposed. There was majority support across age groups, gendars and soclal
classes. = It is clear that most people balleve that this policy, combinad with other tobacto control
inltlatives, s an impoertant way to prevent the next genseration of young peaple from starting to smoke.

3. Section 94 of the Children and Families Act 2014 was passed ovenwhelmingly In both the Huﬂsa of
Lords {nem con) and House ‘of Commens (24 MPs voted against), fellowing a strong cross-Party
campalgn in support ::-f the policy. It therefore demonstrably has majority suppart in Farllament

34. Oppaosition to standardlsad packaging has heen driven and financed by the tabacco industry, which
rerulres youny people to start smoking in large numbers every year, as lts pravmua consumers quit or
‘die.prematurely fram $mnkmg -telated disease. B -

~35. Following tha six wesk consultation on the draft regulatians, the Government will then hawve to notify
the Eurapean Unlon of the draft Regulations, under the Tachnical Standards and Regulations Dlrective
88/4/EC. This procass can take up to s months. ® Therefore, time is now short if Parliament is to
get the opportunity to vote on the Regulations before the General Election. If this opportunity were now
‘to ba missed, it would be widely understood as a publie health disaster and as suggestlng that the
tobaceo industry still has excesslve Influance at the heart of Government.

Sandwrell Me-trupnlltan Borough Coung

' The poll total sarple slze was 12,269 adults. Fleldwork was undartaken by YouGov between'Sth and 14th March 2014, The
" suryey was carrfed out online. The flgures have been weighted and ate represantative of all @B adults (aged 15+). Respondents
' W’ETE shown what'a standard pack could fook like, including larger health warnings as in Australia, ’ '

 The pro-smoking group FOREST, which receives virtually all Its funding from the tobaceo Industry, have hired the marketlng

agency Kreate to collect "digital signatures” for the “Hands off Qur Packs” petition to the Prime Minister, Kreate describes itself -
as “ar experlentiol agency that specialises in the delvery end stoffing of foce-to-face experlences”, Agencies have also besn
comimlssioned directly by BAT to run a st week, “grithplafn packs roadsfrow”, alming to sfgn up 100,000 pecple to oppase plaln
packs. The cotipany Is reported to have aliocated £500,000 to the acthvity. Qver 100 paople a day will be working on this
" campalan. ASH recommends that consultation responses generatad Ii this way shoutd be rega rded by the Gavernment as

_canstituting a single re:ponse an behalf of the tobacco [ndustiy.”
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rom:
Sent:
To:

Ce
Subject:

nbacco products

Dear Sirs ;
i
|

We have 1ead with interest the responses to the above consultation from our trading standards colleagues in
our fellow south west authorities, Smoke Free South West and the ACT S0

. 'We support their comments.and in particular would like the.emj:-hasi_sé that;

1. Central government needs to make sure that trading standards seivices have the resources to respm_ld
to the enforcement work involved in the implementation of plain packaging legislation, and

2. . The references within the consultation docurmnents to using plain paﬁkaglng in the course of
" business* should be amended, by the removal of the words “in the course of business” because
potentially it enables those that sell illsgal tobaceo from houses or on thﬁ street/in the park to try to

avoid prosecution for tradmg illegal tobacco,

Should you have any queries about this response please do not hesitate to contact me.

Yours faithfully

LVin.‘r




A Joint Service Commissioned hy Devon and Semerset County Councils

My office base is County Hall, Topsham, Road, Exeter EX2 4QD

wwiv, devonsomersetradingstandaids. pov.uk

Follow us on Facebook www.facehook.com/tsconnected

For Approved Local Traders, to recommend a business for the scheme, or to apply to join Buy with
Confidence visit wew buywithconfidence.oovuk <http//www. buywithconfidence. pov.uk>

For clear practical Cﬂnsume_ff Advice call the Citizens Advice Consumer Service on 03454 04 05 06

.

For Business advice call 01392 331381 from Devon or 0845 345 9188 from Somerset

If you have emailed me and not received & response within 5 working days, I may be away from the
office. Tf you require a response urgently, piease forward your email to tsadvice@devon. pov.uk, or if your
email c-:mtams RESTRICTED or PROTECTED information use tssecure@devon, pesx. gov.uk.

Email Disclaimer: http: fﬁwww dew:-n OV wkfamailhlob: 07814 235864

This email was received fmm the Intemet and scanned by the Government Secure, [ntranet anti-virus service
supplied by Vodafone in partnership with Symantec. : : '

DH ugers see Computer virus guldanca on Delphi under Security in DH, for further details. [u case of
problems, please call the IT support helpdesk




Fran:
Sant

To: _ _ :
Cc: : ’ -oviuk.

Subject: . .
Attachments;

.I_-Ie[In

packaglng of tobacco pmducts from the Wigan &J_elgh Tobacco Control Alllance and Prnfessur Kate Ardern (Director °
of Publle Health for the Wigan Borouph). . .

" Wigan Councllls a Local Authority sltuated within the North West of England, During the 2012 Consultation, at least -

_ 3,509 public responses were collected from the Borgugh in support of the introduction of plain, standardised
tobacco packaging. Wigan Council was the first Local Authorlty to pass a motlon {at Full Council} in support of the

campzign for plain packaging and Wigan Councll’s Leader, Lard Peter Smith, delwered a speech In the House of

Lords on the subject

We do hupe that you find the respunse._ of use.

Thlan.[ting.',fqu in advance

POBox 100° - - ‘
WH1 -3DS

www wlgan.gov.ik .

v bwltter.co anceuncll

www.facebeok,.com/WiganCouncilOnline
Wigﬁﬂ@ o :

t:anﬁdent P!acse, Cenﬂdent P&np?e.

Confident F;Ia'.t:a-;-j Confident heéple.

==Carparate Disdalmer=-=
This ermall and any fles fransmitted with It are canﬂdentlal anr:l

Intended salely far the use of the Individwal ar enélty ta whom®
thay are addrassed. If you have received this emall In Errnr plaase
natlfy the Bystam manager.
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Consultation on the infroduction of regulations for standardised
packaging of tobacco products — Response Form

& Are yoﬁ responding {required):

[_JAs a member of ihe public {go to question b)
[ ]As a health or soclal care professiohal (go to question b)
[ lon behalf of = busiﬁess or as a sole trader {go to questicn ¢)

[<JOn behalf of an organisation {go to question ¢}

'b. ~ Please provide your details and contact information:

Name of respondent (required)

Address of respondent {required);

. Contact email address (required}:

Now go to question f

c. Pleaso provide your organisation’s details and confact information:

- Name of organisation (required};




Joint response from Wig'an & Leigh Tobbaco Control Alliance and Professor Kate
Ardern (Directar of Public Health for Wigan Boreugh).

equired}:'

L]

Job Title (required):

| Health [mprovement Practitioner

Contact address of organi'satiﬂn.{rejqﬁired]:

[Wigan Council, PO BOX 100, WN1 3DS

- s this the offictal response of your organisation? {requiredy.
' lg‘r'es'
[ INo

d. f. If you :aré, responding aﬁ behalf of a business, what type is it?
' DTnbécm retailer (SUpermarklet} |

'[i]Tobacco retailer '{conué_nlence store)

DTﬁbaccq retailer {other type of shop or business)

[ISpecialist tobaceonist




[ |Duty free shop

[ Wholesale tobacco seller.

[ Tobacco manufacturer

[ Retailer not ;ellin'g tobacca products

[ [Pharmacautical indusfry

[ JBusiness involved in the design or manufacture of packaging

[ ]Cther (please provide detalls below)

If other, please tell us the type of businass:

e. If you are responding on behalf of an organisation, what type is it?

[_JNHS crganisation

[Health chaﬂtnyGG (working at national level)

[ALocal Authority

[ JLocal Authority Trading Standards or Regulatory Services Department
XLocal tobacco Gontrc.rl alliance | |

- [Retail representative organisaﬂon

[ Jindustry representative organisation

[ ]JOther type of business representative organisation




[ |University or research arganisation

[ Jother (please provide details below)

If other, please tell us the type of organisation:

f. . Does your response relate tn'(require-d}:
"Unitad Kingdom | . -
[ IEngland only

[ Iscatland only

[ Iwales only

[ JNorthern Iretand only

- Do you, or the business or organisation you represent, have any direct or
indirect links to, or receive funding from the tobacco Industry? (required)

>XNo
[ J¥es (please describe below)

If yas, please describe:

- | —




h. If you do not wish your details to be identified In the summary report of
consultatlon responses, please tlck this box ] '

. Consuitation qﬁestions

1. Do you have any observations about the report c:f the Chantler Review that
you wish to bring to our attention?

| Currently 21.8% of Wigan's adult population smoke, although Wigan has seen a
welcome reduction in local smoking prevalencs, the figure remains higher than the
national. Locally we would welcome the introduction of standardised packaging, as
given the Chantler Review findings, we feel it would help to further reduce smoking
prevalence and make tobacco less attractive to young people,

We welcome the Chantler Review ﬂndings including:

. 'Having reviewed the evidence it is in my view highly likely that standardised
packaging would reduce the rate of childran taking up smoking and implausible that
it wouid increase the consumption of tohacco. | am persuaded that branded
packaging plays an important role in encouraging young people fo smoke.’ _
. 'l am satisfied that tha body of evidence shows that standardised packaging,
in conjunction with the current tobacco control regime, is very likely to lead to a
modest but impartant reduction over time on the uptake and prevalence of smoking
and thus have a positive impact on public heaith.”

. 1 am not convinced by the tobacco industry’'s argument that standardised
packaging would increase the fllicit market, especially in counterfeit cigarettes.
There is no evidence that standardised packaging is easier to counterfeit, and
indeed in Australia, hardly any counterfeit standardised packages have been found
to date.’

Given the evidence outlined within the Chantler Revlaw we therefore consider the
case for standardised packaging has heen made and that the Government should
act as soon as possible and resist afforts by the tobacco Industry {and its surrcgates)
to delay production of the final Regulations. a

2. Do you have any information, in particular any new or additional information
since the 2012 consultation, relating to the wider aspects of standardlsecl
packaging that you wish to bring to our aftention?

Wae would like fo draw attention to and highlight the Chantler Review findings that
there s no evidence that standardised packaging is easler fo counterfeit and the
evidence from Australia, which has shown there to be no Increase in the illicit
tobacco frade srnce the measure was introduced while tobacco consumption has

fallen.




3. Do you haive any comments on the draft regulations, including anything you
want to draw to our attention on the practicalities of implemesnting the
regulations. as drafted?

We welcome the draft regulations outlined; however we believe that the regulations
should include ail tobacce products; including specialist tobacco producis. Whilst we
note the explanation for their exclusion is their low rate of use by young people, we
consider that it sets an unhelpful example if any smoked tobacco prr::ducts are '
excluded from the regulations.

We would also welcome regulafion regarding the dimensions and size of cigarettes
and the packaging, to prevant manufacturers using this as a methud of
differentiation. .

4.  Are you aware of any further evidence or information which would improve the
assumptions or estimates we have made in the consultation-stage impact
assessment?

Tobacco control policies must be pursued n parallel and not seriatim if they are to
have their best possible effect in reducing prevalence rates. It is therefore important
that the UK Goverriment gives careful thought to how to maximise the public health
benefits of standardised packagmg, by:

. funding a sustained mass media campaign around the fime that standardised
packaging comes Into effect

+  ensuring that siop smoking services are adequately funded in every locality

v stipporting enforcement through adequate funding of trading standards

departments, regional partnerships agalnst illicit trade, and work on illicit trade by
HMRC and the Border Agency

. cansidering tax rises on tobacco products over and above the existing
escalator, particutarly to counteract any possible negative effects from brand-shifting
or price cutting, and

. considering further levies on the industry, based on |ocal sales data, and
designed fo fund stop smoking services and other tobacco control initiatives, and
health costs caused by tobacco consumption.

Thank you for participating in this consultation.




The Deparfment of Health and Devolved Administrations will only centact you should
we seek further information about your response.




How to get Involved In the consultation

The consultation will run for 6 weeks, from 26/06/14 to 07/08/14. Responses are
fnvited from any interested group, company or person,

Respondents are encouraged to provide their views onllne but responses can be
mada In any of tha following ways: -

Cnmplatlng the nnllne form on the Department of Health website at:

o) _FIIllﬁng in the response form by downloading it at:

hitps:/fwww.gov.uk/government/consultations

o Emailing your response to:

TobaccoPackaging@dh.gsl.gov.uk

o Posting your respu'nse to

Depariment of Health
Standardised Packaging Tobacco Consultation
PO Box 1126 -
CANTERBURY

- CT1 9NB




Ll 2.

From:

Sent: -
To: . “Tobacco Packaging
Subject: Flain packaging

I am In support not to vate for plain packaging on clgs this will affect alt retallers

s emall was recelved from the Internét and scanned by the Government Secure [ntranet anti-virus service
supplied by Vodafone in parinership with Symantec. : '

DH users see Computer virus guidance on Delphi under Security in DH, far further details. In case of prﬁhlems,
please call the IT support helpdesk,




From:
Sent:
To:
Subject:

r

FAQ - Department of Health Standardised Tobacco Packag]ng Consultation Team
PO Box 1126 SRR
CANTERBURY CT1 9NB

Gear Sir or Madam,

As a refaller who has béen trading for over twenty yearé, | feel that the Government's Intention to
legistate on plain packaging is completely ill thought out and will irrevocably damage the retail
frade and not have the desired effect of reducing young people smoking.

| urrently own two shops in the Glasgow area and we already suifer lost sales on cigarettes
becatise of the increasingly prevalent illicit trade. Take it from me, as money has been tight over
recent times people have been seeking out cheaper produicts from the illicit market. My customers
constantly complain about the high faxatlon on cigareftes is It any wonder they seek out cheaper
illegal praduct when timas are hard. The amount of sales the average Scofflsh shopkeeper is-
losing o illicit frade is ridiculous let alone the money the treasury loses. Can you imagine how bad
the situation would be if plain packaging was introduced and the criminals only have one packet to

copy they will be [aughing all the way to the bank. .

Consuliation questions:

Do yi:u have anf information, in particular any new or additional information since the 2013
consultation, relating to the wider aspects of standardised packaging, that you can bring to
our attentlon? C :

"The only country to introduce plain packaging is Australia and there is an increasing body of
svidence to suggest that It hasn't reduced the smoking rate. Quite the apposite the smoking rate
has actually increased and the illicit market has exploded with illegal branded cigarettes being
sold by smugglers. | can't understand why the UK Government would want to infroduce this policy
which wili be completely insffective and only damage the livelihoods of hardworking retailers.

Do you have any comments on the draft regulations, Including anything you want to draw
to our attentlon on the practicalities of implementing the regulations, as drafted?

As a responsible retailer, | support every sensible approach to deter youngsters from smoking.
These include: the tried and fested existing proof of age schemes such as Young Scot and

1




CitizenCard; giving more resources to our hard-pressed enforcament agencies; and stiffening the
penalties for the criminals involved in counterfeiting and smuggling. However the introduction of
plaln packaging will not deter young people from smoking and reduce the smoking rate only
increase their access to tobacco via criminal illicii sellers.

On a practical level, plain packaging will increase quéuing fimes and therefore retallers will lose
sales as people will not be prepared to wait, There Is alse a critne and safety issue for retailers as
we will have to increasingly turn our backs to customers for longer to try and find the pack
requestad. This leaves the retailers open fo increased losses through theft and more Importantly
the opportunity for.belng aftacked.. ' ' . .'

| hope you can take all these points into consideration and come to right decision that plain
packaging of tobacco products shouldn't be legislated upon.

Yours sincerely,

- Glasgow retailer

This am'gi_l was received from the Internet and scanned by the Government Secure Infranet anti-virus service
supplied by Vodafone in parmnership with Symantec. : :

-DH users see Computer virus guidance on Delphi under Security in. I

H, for further details. In cass of
problems, please call the IT support helpdesk. ' : :
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Consultation on the introduction of regulations for
standardised packaging of tobacco products

British
\iNg

Response from British Lung Foundation Scotland & Northern Ireland fwﬁ’l“ o

=

About:

1. One person in five in the UK is affected by lung disease with millions mare at risk.
The British Lung Foundation (BLF} is the UK's lung charity working to champlen
respiratory health by: offering suppart to all those affected by lung disease,
‘campaigning for greater awareness and positive change in the nation’s lung health,
and funding vital research, so that new treatments and cures can help save lives,
The BLF does not receive any funding frem the tobacco industry.

2. BLF Scotland & Northern Iretand is the branch of BLF operating in those nations.

-Consultation Questions:- -

Q1. Do you have any observations about the report of the Chantler Review that ynu'
wish to bring to our attention?

3. The BLF welcomed the outcame of the review conducted by Sir Cyril Chantler,
which analysed all the available evidence on the-effectiveness of standardised
packaging of tobacco products as a policy to reduce long-term smoking rates, Sir
Cyril met with a variety of stakeholders on bath sides of the debate and travelled
to Australia before he came to the conclusion that standardised packaging should |
be implemented in the UK. The Government must now keep its promise and act on
Sir Cyril’s recommendation,

4, Standardised packaging for tobacco products would produce a long-term decline in
smoking rates by reducing the appeal of the branding and marketing of tobacco -
products to children and young people. In his report, Sir Cyril states: “Although the
number of childrén taking up simoking has been falling since the 1990s, an
estimated 207,000 children aged 11-15 stilf take up smoking each year in the
United Kingdom. If this rate were reduced even by 2%, for example, it would mean
4,000 fewer children took up smaki‘ng each year, greatly rmprowng their health
outcomes. ™

5. Tobacco is a deadly and addictive product, killing half of its lang-term users. The
BLF believes that even a small reduction in children taking up smoking would be
worthwhile {f it helped to bring down long-term smoking rates and de-normalised
the habit over time. Furthermore, children are not able to make an informed
choice about the dangers of their future addiction and therefore any policy which
would help to protect children from a life-long addiction to tobacceo should he
favoured, Standardised packaging is currently the best proposal available to
prevent the next generation from becoming addicted to tobacco produrcts.




6. Evidence suggests that people who started smoking younger, tend to be heavier
smokers later on, and are therefore at higher risk of developing smaoking-related
diseases, Among current heavy smokers (20 cigarettes ar more per day), 8% '
started smoking regularly before they were 16 years of age compared with 44% of
current moderate smokers (10-19 cigarettes a day) and 35% of current light

smokers {undér 10 cigarettes a day).’

7. In his report, Sir Cyril found that standardised packaging is likely to be very
effective at changing smoking behaviour: “f see the importance of Stirfing [Review]
as being the consistency of its results on appedl, salience and perceptions of harm,
most notably that standardised packaging is less appealing than branded '
packaging. This evidence is direct and not reliant on stated intentions. Evidence
from other spheres shows a strong non-conscious {ink between appeal and
subsequent behaviour regardless of stated intentions. f therefore conciude that,
by reducing its appeal, standardised packagfng would affect smoking behaviour.”

8. At the time of the publication of the Chantler repnrt Public Health Minister Jane
Ellison MP confirmed that she “is minded to proceed with introducing regulations to
provide for standardised pacl{aging" and that she intended to proceed “as swiftly
as possible”.

9. Scottish Public Heaith Minister Michael Matheson MSP said that “there is strong
evidence to support the positive impact plain packaging would have on public
health”,

10, Standardised packaging has been shown to be popular with the public. A poll by
YouGov found that 64% of adults in Great Britaln were in favour of standardised
packaging with only 11% opposed it. There was majority support across age groups, -
genders and social classes.’ :

11. Standardiséd packaging has been shown to have uverﬂvhelming support in the
" Scottish Parliament and Northern Irish Assembly, where legislative cansent motions
allowing the change to go ahead were passed without opposition.

12. Opposition to standardised packaging has been driven and financed by the tobacco
industry, which needs young pecple to start smoking-in large numbers every year,
to replace previous consumers lost through quitting nr dying |:nrterr'-:alturvelz.ur from
smaking-related disease,

13. Following the six-wéek consultation on the draft regulations, the Government will
then have to notify the European Union of the draft regulations. 5ince this process

! Chapter 1 — Smaking, General Lifestyle Survey Overview - a report on the 2011 General Lifestyle Survey.

2 poll conducted by ASH In March 2014. The pell total sample size was 12,269 adults. Fleldwark was
undertaken by YouGov between 5th and 14th March 2014. The survey was carrled out online. The flgures have
keen weighted and are reprasentative of 2l GB aduilts (sged 18+), Respondents were shown what a standard
pack could look like, Including larger health warnings as in Australla.




can take up to six months, it is paramount that regulations are laid before
Parliament as quickly as possible to give an oppartunity for a vote to take place on
the regulations before the General Election. If this opportunity were now to be
missed, it would be widely accepted as a public health disaster and as suggesting -
that the tobacco Industry still has excessive influence at the heart of Gavernment,

Q2. Do you have any information, in particular any new or additional information since '
the 2012 consultation, relating to the wider aspects of standardised packaging, that
you wish ta bring to cur attention? '

Tobacco consumptian in Australia

14. The policy of introducing standardised packaging for all tobacco products is
deslgned to work over the long-term to produce a decline in smoking rates over
time, as fewer children and young penple take up smoking.

15. However, recently published evidence from the Australian Government’s National
Drugs Strategy Household Survey, shows that smaoking rates have cdropped by 15%
between 2010 (when smoking prevalence stood at 15.1%) and 2013 (when
prevalence dropped to 12.8% of the general population). This indicates that the
removal of branding seems to have had a wider effect than just on children and
young people, also perhaps encouraging existing smokers to quit. This large 24,000-
person survey was conducted in Autumn 2013 buit finished before the introduction
of tax rises on 1st December. It therefore measured a large drop in smoking rates
after the introduction of standardised packaging for tobacco products, but did not

“include the effect of new hlgher tobacco duties. ‘

16. In contrast, London Economics consultancy published a study in November 2013
showing that there was no statistical change in.the number of smokers in Australia
since the introduction of standardised packaging. This study was funded by Phillip
Morrls International and has been widely criticised for its methodology. Far
instance, the online survey panel was not deemed to be representative of the
general populaticn and the survey sample size of 5,000 was too small to show
sraller declines in smoking prevalence for the size of the Australian population.*

17. It is aiso worth noting that the palicy of introducing standardised packaging for
tobacto products is designed to be a long-term strategy, which aims to produce a
decline in smoking rates over time, as fewer children and young people get

" addicted to smoking.

18. The tobacco industry in Australia has also reported an increase in tabacco sales
from 21.015bn sticks in 2012 to 21,074bn in 2013. s Although the industry reported
a small {0.28%) increase in sales year on year, they did not report the increase in

3 an analysis of smaking prevalence In Australia, Landen Ecangmles consultancy, Movember 2013.
* Cancer Council Victotia, Comments of the Philip Marris funded London Econarnics repart “An ana['.rsls cf

smnkmg prevalence in Australla; final", 2013, Cancer Coungll Yictoria: Metbourne,
Kerr €. Labor’s plain packaplng fails as cigarette sales flse: The Australion. 6 June 2014




the Australian population between 2012 and.2013. Adjusted for population,
tobacco sales per person by their measure of consumption would in fact have

fallen, from 920.4 per persan im 2012 to 906.9 in 2043.°

19, However, the Australian Government’s Department of Health figures show that the
total consumption of tobacco and cigarettes in Australia in the first quarter of 2014
was the lowest ever recorded, as measured by estimated expenditure on tobacco
products. It was $3.508 billion in December 2012 {when standardised packaging was
introduced) and $3.405 billion in March 2014.7

20. This is further supported by figures from the Australian Treasury showing that
tobacco clearances (including excise and customs duty) fell by 3.4% in 2013 relative

to 2012 when tobacco plain packaging was introduced.”

21, An Australian study published in January 2014 showed that the introduction of
standardised packaging in Australia in 2012 was associated with a sharp rise in the
number of calls to the Quitline New South Wales service,® Even when adjusted for
other factars, such as health advertising campaigns happening at the time and
changes in price of cigarettes, the number of calls to Quitline NSW rose by 75%

~ between the week before standardlsed packs were first introduced and four weeks
later.

22, Another Australian study reéported in 2013 that smokers in Australia were less
willing to display their packs in public and smoke in outdoor areas since plain
packaging was introduced. Researchers counted numbers of smokers and tobacco
packs displayed openly at cafes, restaurants and bars with outdoor seating for
several months both before and after the introduction of standardised packaging.
They found that pack display on tables declined by 15% after standardised
packaging was intreduced, which was mostly due to a 23% decline fn the
percentage of patrans who were aobserved smoking. The study also found that the
declines in pack display and patrons observed smoking were greater in venues
where children were present.* '

~ Importance of a pack‘asie of measures

23, It is vital that standardised packaging is implemented together with other tobacce
control measures, as part of a comprehensive strategy, to ensure that it is most
effective at bringing smoking rates down. Wider measures such as tobacco taxation
mcreases and awarenass raising campaigns need to accompany the Implementation

E Is Smoking increasing in Australia?: Guerdion Dotaiog. & June 2014

Tobacco key facts and flgures, Department of Health, Australian Government (last checked on 22 luly 2014)
2 Tobacea facts and fleures: Australlan Department of Health. 19 June 2014
9 Young JM et al: Assnclatlon between tobacco plain packaging and Qultiine ¢alls: a population- based,
interrupted time-serles analysls Medical Journal of Australia 2014; 200: 29-32
10 Zacher, M et al. Personal tobacoo pack display before and after the Intraduction of plain packaging with
larger pletorial health warnings fn Australia: an nhservatfonal study of outdoor café strips Addiction, 2014; 109:
653-06a3 - dal: 101111 fadd. 12466




plan. Other measures could include better supporting enforcement of illicit
tobacco trade by the Border Agency and HMRC.

24. In Australia, standardised packaging was intreduced in conjunction with other .
measures, including larger health warnings and a sustained mass media campaign.’
Australia also committed to annual increases in tobacco taxation of 12.5 per cent

over inflation each year for four years, which started in December 2013.1

25. The BLF welcomes the implementation date for the regulations in May 2016 to
coincide with a package of measures falling out of the EU Tobacco Directive, which

were passed earlier this year,

Arpuments on illicit trade

26, The tobacco industry has put forward several areuments against standardised
packaging. One of these is speculation of a possible increase in illicit supply of
tobacco. However, given that all the key security features will be the same on
standardised packaging as on current branded packs, it is highly unlikely that illicit
trade would be affected by the introduction of standardised packaging.
Furthermore, a further set of security measures, such as unigue identifiers, coded
numbering and anti-counterfeit marks, are due to be introduced from May 2016 as
part of the implementation of the EU Tobacce Products Directive.

27. A number of official comments supgest that the effect of standardised packaging
" on illicit trade is likely ta be non-existent. The HMRC stated that standardised
packaging is "not going to create any new risks” on illicit tobacco and Andrew
. Leggett, Deputy Director for HM Revenue and Customs, has expressed strong doubts
about any material effects of standardised packaging on illicit trade.'

28. Furthermore, the Home Affairs Select Committee repart on Tobacco Smuggling
concluded: “We believe that the decision on standardised packaging should be
driven by health reasons and the Imperative need to reduce the numbers of young
peaple who start smoking. We note the statement of Sir Cyril Chantler to the
effect that he was not convinced that standardised packaging would bring about
an increase in the illicit market; even If this were the case, we believe that the
proper response would be g more vigorous effort on enforcement rather than any
lessening in the Government’s drive towards infroducing standardised

packaging, " : : '

Q3. Do you have any comments on the draft regulations, including anything you want
to draw to our attentian on the practicalities of implementing the regulations, as
drafted? ' '

! News artlcle, 1 Aug 2013, ABC News webslte.
¥ Oral evidence to the House of Lords Eurapean Unlon Sub Comimittee (Home Affairs} on 24th July 2013.

¥ Yome Affairs Select Committee First Report pn Tobaceo Smuggling: paragraph 44




29.

30.

3.

32.

The BLF welcomes these draft regulations as drafted, with the exception of the
exclusions attached to specialist tobacco products,

The reason given for excluding specialist tohacco preducts frem standardrsed
packaging regulations is the low number of young people using these products, yet
smoking cigars, cigarillos, beedis and pipes produces similar ill health for the
principal user and those araund them. All tobacce products should be included in
the regulations for standardised packaging to avoid any possible loopholes ‘or of the
impression that products excluded from regulations are somehow less harmful. A
full definltion of exactly which tobacco products are 'specialist’ should also be
included for clarity of the regulations.

With regards to the enforcement of the regulations, the BLF agrees that there

should be no upper timit for fines imposed on thase who breach the regulations.
However, we believe there should be minimum fine amounts. This will ensure that
there are good incentives for compliance with the law. Minimum fines should be
set at varying and proportionate levels to ensure they are high enough to be of
consequence to individuals, organised groups and to corporations. A corporation or
organised group may be-setling branded packs in much larger quantities than an
individual and there needs to he recognition given to the severity of the breach.

We believe that further detai [s need to be provided on how these regulations will
apply to c'crpcrrations and enterprises, and in particular how cases will be dealt
with where there is a director or serior person lable for the breach, rather than

the corporation jtself,

Q4. Are you aware of any further evidence or information which would improve the
assumptions or estimates we have made in the consultation stage impact assessment?

|llicHt trade and cross border shopping

33

34.

For the reasons stated in answer to Q,2 above we do not believe that the evidence
justifies inclusion-of “'possible losses from a potential increase in consumption of
illicit product and/or product legitimately bought outside the UK”.

The UK previously introduced a major change in packaging and labelling in advance
of the rest of Europe by intreducing coloured picture warnings on packs from 1
Qctober 2008, This change to pack design in fact lead to a decline in both cross
bordet shopping and illicit trade over the period between introduction and full
implementation from Octaber 2008 to September 2010," The Impact Assessment
document acknowledges that cross border shopping rates are mostly influenced by
external factors such as the £/€ exchange rate and the number of passenger
journeys (point 131). Therefore, just as with graphic warnings, standardfsed
packaging is unlikely fo have a siznificant impact.

Y Table 6 - Historfc Clearances, Tobacco Bulletin - Novernber 2013, HM Revenwe and Customs.
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From:

Sant:
Ta: S “Tobaceco Packaging
Subject: : "Plain Packaging.

Never has so much time, effort and down right arrogance been directed at a single cause. Have you people
not had enough soundbites out of this subject that you are willing to go down this route.

It does not take a politician to work aut that this Plain Packaging will lead to untold damage - from an
increase In sale of lllclt clgarettes to loss of further tax revenues and the uptake of under Age smoking as

mote and more supply will be unregulated.

Ifynu €an answer one slmp!e qurestpctn I'll accept that -,,mu are right and that after years h the retall
husiness | am wrong. :

When was the last time sumeune had a cigarette and then kll[ed maimed, abused or injured someone
else - { passive smoking is a piece of a unrellable research that has been semed upon b\_.fthe rather

vociferous anti smoking lobby) .

You want .ta da something pusli-rue ....... BAN ALCOHOL- which would abpe‘ar ta be at the route of most of
socigties' problemsl! But of course- we zll like a wee tipple den't we Mr Policy Maker! LTI

This email was received fr-:rrn the Internet and scanned by the Government Secure Intranet anﬂ-‘u'irus
Service supplted by Vodafone in pqrtnership wlth Symantec. : ' '

DH users see Cﬂmputer virus gmdance on Delphiunder Sec:ur}t'n,r in DH, for fur‘ther details. In case r::-f
"problems, please call the IT support helpdesk. '
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ASSOCIATION OF
NORTH EAST COUNCILS

Quitdhall; Quayside; Neweastls upon Tyne NE1 3AF
: Tel: 4191 261 7302

Wehsite, www.noerfheazicouncllz.gov.uk
Chtaf Exacutlve: Malanle Laws

6 August 2014

Department of Haalth

Standardised Tobacco Packaging Consultation
PO Box 1126

CANTERBURY

CT19NB. |

{via TobaccoPackaging@dh.gsi.gov.ul.)

Dear Dept. of Health

Response to consultation u.n the Introduction of regulations for standardised
packaging of tobacco products :

The Association of North East Councils is the representative body far local government in
the North East. It encompasses all 12 local authorities in the region, throughout
Northumberland, Tyne and Wear, Durham and the Tees Valley, on issues of concemn to
them and the communities they serve. It is a cross-party organisation, with all of its
members democratically elected and accountable politicians,

In 2012, the Association expressed its strong support for measures to introduce
standardized packaging and we welcome the opportunity to reafflrm our support in
the consultation on the introduction of ragulations. This co-ordinated response is
submitted on behalf of our member authorities who in addition may be submitting their

individual responses,
Reducing smoking rates in the North East

Local authorities and the NHS have historically worked together to tackle smoking through
local tobacco control alliances and through the Fresh programmse, set up in 2005 fo reduce
smoking rates in the North East of England through helping smiokers to quit, preventing
young people from starting fo smokes and protecting people from tobacco-related harm.
Smoking rates have reduced from 29% in 2005 to 22% in 2012 as a result of co-ordinated
and comprehensive fobacco control partnerships at local and regional levels.

The Assnciﬁtion, with its cuunéils, has played a key role in previous major tobacco control
policies including our work to build the case for comprehensive smokefree egislation. Our
councils continue to play an integral part in ensuring both high public support for and

_ Chalr: Councillor Paul Watson
Vice Chairs: Councillor 8lmon Henlg, Couneclllor Bill Dixon




subsequent high compliance with this ground breaking legislation. Qur Trading Standards
departments deliver vital tobacco control including the enfercement of age of sale
legislation and action to reduce the supply of and demand far illicit tobacco and have
" helped to build the case for tighter tobacco regulation.

The Association Is a member of the Maklng Smoking History in the North East Partnership
which has the strafegic aim of reducing smaking rates in tha North East to 5% by 2025.

The harms of tobacco use -

Smoking remains our biggest avoldable public health problem and contributor to health
ingqualities. Tobacce use is the leading cause of premature death and preventable
dlsease in the North East and every year there are 5,500 smoking-related deaths in our ~
region. One in two long term smokers will die as a result of their addiction.

Tobacco use also places a burden on our economy, costing the NHS in the North East
£110.4 million per year, the cost of smoking-related hospital admissions alone is
calculated to be nearly £65.8 million per year. An additional £32.1 million is also lost to the
regional economy each year through increased levels of absence from work amongst
smokers compared fo their non-smoking counterparts, which accounts for over 361,000
additional lost days of productivity per year across the North East.

Around 9,000 young people in the North East start smoking each year and the average
age of starting to smoke is just 15. We need fo do all we can to reduce the appeal of
tobacco products to children and we belisve that standardised tobacco packaging is a
proportionate response and an appropriate next step in helping fo reduce youth uptake.

Support for and effectiveness of standardised packaging

Support for standardised tobacco packaging is at an all-time high: 62% of people in the
North East are in favour and only 9% oppose it. Nationally, public support is equally high,
and indeed more smokers support standard packs (32%) than oppose (30%) them, with -
the remainder ambivalent or undecided. Further measures to regulate tobacco are
popular with the public — only 12% of people in the North East think the g{wemment is
"doing too much’ to tackle smoking.

We welcome the findings of the Chantler Review, particularly the Impact that standardised
tobacco packaging could have on the uptake of smcking among young paople in England.
Research and discussions with young people in the North East since 2012 have confinued
to demonstrate the potential impact that standardised packaging could have on reducing
youth uptake with standardised packs bemg rated as likely to be more harmful and less
attractive than'branded packs. :

Latest evidence from Australia, where standardised packaging has been in place since
December 2012, indicates that social norms in smoking behaviour are already beginning
to change as a result of the measure. Smcking rates are already beginning to reduce
faster than expected; there has been a sharp rise in the number of calls to quit lines, and
smokers are less willing fo display their packs n public or to smoke in outdoor public
places particularly where chlldren are present.

We note that Chantler remains unconvinced by the tobacco industry’s argument that
standardised packaging would increase the Hlicit market, espscially in counterfelt
cigarettes. These views are also upheld by the North East Trading Standards Assoclation
{NETSA) which represents the interests of all 12 Trading Standards departments in the




North East and the Association echoes their response to this consultation. Local authority
Trading Standards officers will be tasked with enforcing this legislation and it is important
that the UK govermnment invests in this vital service and provides it with the leadership and
powers it neads to continus dellvering effective tobaceo control.

We also welcome the draft regulations which, on the whole, are comprehensive and fit for
purpose. However, we would like to see all tobacco products, including cigars and
‘cigarillos, included In the proposed regulations and not just cigarettes and hand-roliing
tobacco, as this creates the misperception that some tobacco products are less harmful
than others. '

 We welcome the overall recommendations of the consultation-stage impact assessment
particulary its statement that the implementation of standardised tobacco packaging is
worth pursuing now and that the cost of delaying a decision is too great in public heaith
terms. : .

~ Next steps

Glven that notification to the European Union of the intended regulations will take six’
months, there is now only a short time available to do this before the 2015 General
Election. We call for government action to adopt this méasure now and to help make
smoking history for more children In the North East.

Yours f:aitf'li’ullyr
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i’ff;nz:fqtl}?, Social Servici
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' Welsh Government Riaghaltas na h-Alba

Consultation on the introduction of regulations for standardised
packaging of tobacco products — Response Form

a. Are you responding (requirad):

[ JAsa member of the public {go to question b)
[]As a health or social care professional {go to question b)
[ ]0n behalf of a business or as a sole trader {go to question ¢)

[<Jon behalf of an organisation (go to question c)

b. Please provide your details and contact information:

Name of responclént {required)

Address of respondent (requirad}:

Contact email address (required):

‘Now go to question f

c. Please provide your erganisation’s defails and contact information:

Name of organ[safiun {raquired).

| Hull Alllance on Tobacco




Name m‘ persun pmwdmg SumeSSIDn (required}:

EIEEE

J:::b Tltle {reqmred]

| Public Health Lead

-+ Contact address of organisation {required).

33 Witham, Hull. HU9 1DB

=Jrganisation? (required).

d. | if you are responding on behalf of a business, what type is it?
[ JTobacco retaller (supermarket)

[ JTobacco retailer'{.ﬂonVEntenr..':a store)

BTobaccc retailar {other type of shop or buéiness}

[18pecialist tobapcc;nts't

[ |Duty free shop




[ Wholesale tobacco seller

DTnhécco manufacturer

[ JRetailer not selling tobacco products

[ |Phamaceutical industry

[ |Business inmlﬁed in tha design or mahufacturé of packaging

[ ICther {please provide details below)

If other, plagse fell us the type of business:

e, If you are responding on behalf of an organisation, what type is 2 -

[ JNHS organisation

DHealth charityyNGO .{w'orking at naticnal level)

[ ILocal Authority

DLocaI Authority Trading St'am.:iards or Regu.latury Services Department
[4Lacal tobacco control alliance

[ |Retall repr.eserlutative orgénisation

| [ ]industry representative crg'anisatir:-ﬁ'

[ |Other type of husinesé representative organisation’

[ ]University or research nrg-arﬂsation

[Jother (please provide details below)




If other, please tell us the type of organisation:

f. Doas your response relate to fraqulrecl}:
[(Junited Kingdom -

[<JEngland only -

DScntlénd only

[ Jwales only

[ |Northern Ireland only

0. Do you, or the business or organisation you represent, have any direct or
Indiract links to, or receive funding from the tobacco industry? (required)

No -
[ Ires (please describe balow}

If yas, pleasa dascribe:

—

h,  If you do not wish your details to be identified in thie summary report of
consultation responses, please tick this box []




Consuliation questions

1. Do yﬁu have any observations about the report of the Chantler Review that
- you wish fo bring to our attention”

1. Sir Cyril Chantler stated In his covering letter to the Secretary of Siate: "itis in
my view highly likely that standardised packaging would serve to reduce the rais of
children taking up smoking” and "the body of evidence shows that standardised
packaging, in conjunction with the current tobacco control regime, is very likely to
lead to a modest but important reduction over time in the uptake and prevalence and
thus have a positive impact on public health.”

2. A report by F'roféssnr David Hammond for the Irish Department of Health
backs up Sir Cyril Chantler's view. He concluded that,

“Ovérall, the existing evidence on plain (standardised) packaging supporis four
primary conclugions: :

1) Plain packaging will rediice smoking initlation among youth and young adults,
12) . Plain packaging will promote smoking cessation among established smokers.
3) Plain packaging will support former smokers to remain abstinent. '
4}  Plain packaging will help to denormalize tobacco use.”

3 We welcome the response of Jane Elllson MP, Minister for Public Health, to
the Chantler Review. She said that the report found standardised packaging was
"vary likely to have a positive impact” on public health. She wert on to say: "In the
light of the report and the responses to the previous consulfation in 2012, I am
minded to proceed with intreducing regulations to provide for standardised
packaging” and that she wished to “proceed as swiitly as possible”. She also
reported that the Government's Chief Medical Officer, Dame Sally Davies, had
written to her supporting the conclusions of the Chantler Review and the Introduction -
of standardised packaging. . - -

4, \We therefore conslder that the case for standardised packaging has been
made, and that the Government should lay Regulations on standardised packaging,
under Section 94 of the Children and Families Act, before Parliament as soon as
possible. Given that notification to the European Union of the infended Regulations
will take six manths, there is now only a short time available to do this before the

2015 General Election.

5, The Government should resist efforts by the tobacco industry and its
surrogates to delay decision-making and laying of the regulations before Parliament.
As outlined below, there is now strong evidence that the industry’s arguments are
gither weak or without foundation while their data on illicit have bean shown to be
highly misleading. ' '

References . _ '

1. Hammond, D. Standardized Packaging of Tobacco Products. Evidence Review.

| Prepared on behalf of the Irish Department of Health. March 2014 '




7. Hansard, HoC column 1018 et seq. (3rd April 2014)

2, Do you have any rformation, in particular any new or additional information
since the 2012 consultation, relating to the wider aspecis of standardised
packaging that you wish to bring to our atiention?

&. Tobacco control policies must be pursued in paraliel and not seriatim if they

are to have their best possible effect in reducing prevalence rates. The optimum date
for implementation of standard packaging would be May 2016 at the same time as
implementation of the EU Tobacco Products Directive (TPD}, which includes
updated larger health warnings and graphic warnings on the front of the packs.

7. Standardised packaging was introducead in Australia as partof a
comprehensive strategy. This included larger health warnings (75% rather than the
65% in the TPD), mass media campaigns and raducing affordability by Increasing
taxation. Australia is committed to annual increases in tobacco taxation of 12.5 per
cent over inflation each year for four years, starting in Decermber 2013 , a far higher
increase than the current escalator in place in the UK which is only 2% above
inflation. The Australian strategy has been very successful with a significant increase
in calls to the quitline, and a significant decline in tobagco consumption immediately
following implementation of plain packaging. :

&  Tointroduce a mass media campaign eguivalent to Australia at the time of the
introduction of plain nackaging. would, on & per capiia basls, cost the equivalent of
£33.7 million a year in the UK, a far higher amount than is currently being spent
hera. In relation to mass media campaigns it is important to note that new evidence
from the UK shows that mass media campaigns are highly effective in reducing
smoling prevalence and consumption, that both the negative and positive emofive
campaigns used in the UK are effective in this respect and the suspension of
campaigns significantly reduced quitting activity {calls to quit lines and use of
smoking cessation literature and websites). Yet currently in the UK mass media

campaigns are not consistently being screened at.a level that would maximise their
effectiveness. -

9. The DH Tobacco Control Plan for England runs until the end of 2015 and
needs to be renewsd and refreshed for the period 2016-2020, the period when
standardised packaging will be implemented. 1t is important in updating s tobacco
strategy that the Government gives carsful thought to how to maximise the public
health benefits of the implementation of standardised packaging, by, for example:

«  Increasing funding for sustained mass media campaigns in advance of
standardised packaging coming into effect; _
' making stop smoking services mandatory and ensuring delivary to a high

quality standard,




. supporting enforcemsnt through adequate funding of trading standards
departments, reglonal partnershlps against illicit trade, and work on iliicit trade by
HMRC and the UK Border Forcs; _

. Introducing tax rises on tobaceo products over and above the existing
escalator, particularly to counteract any possible negative effects from brand-shifting
“or price cutting; - . : _
. restructuring taxation to minimise the variance in tax between handroiled
tobacee and manufactured cigarettes and the taxation between different price
categories of manufactured cigarettes; and

« . Introducing further levies on the industry to fund stop smoking services and
other tobacco control initiatives, and to meet health-cosfs caused by tobacco
consumption, : ' '

Impact of standardised packaging on the illicit market

10, . A principal tobacco industry argument against standardised packaging has _
bean that the illicit trade in tobaceco in the UK is on the increase and that plaln
packaging will inevitably exacerbate this trend. There is no good reason 1o accept
either of these arguments. With respect to the first argument tobacco industry data
pumorting to show an increase in illiclt is misleading, with respect to the second’
there is no plausible mechanism of action by which plaln standardised packaging
would lead to an increase in the size of the lllicit market, and indeed evidence
published since the 2012 consultation suggests that it is faise.

Misleading nature of tobacco industry data on illicit .

11.  Rasearch and leaked industry documents have now established that claims
by industry that rates of illicit iobacco use are increasing markedly in the UK and will
increase further following standardised packaging should be seen simply as part of
the tobacco industry’s public relations campaign to prevent the policy. Analysis
shows that the number of press articles citing industry data on illicit increased
suddenly once standardised packaging emerged an the policy agenda, that industry
data significantly exaggerate the scale of illicit and claim trends are upwards when
independent data show the opposite.13 Further, evidence cited in industry
slbmissicns to support its claims that standard packaging will increase ilicit has
been shown to be very poor quality and effectively manufactured by the industry to
support its case — all such ‘evidence’ was produced by industry or those funded by it
and none was peer-reviewed.3 '

12. - Part of this strategy has been to fund a growing number of third parties —
organisations and individuals {notably ex-policemen} - who provide a more credible
voice in debates, producs reports which are presented as independent while
reinforcing industry messages, Yet the links to industry have rarely been disclosed.3

13. More broadly, growing evidence from a number of jurlsdictions now suggests
that tobacco company commissioned data and evidence on illicit, including that
published by leading accountancy firms, will tend to over-estimate the scale of the
illicit trade, exaggerate the upward trend (either by exaggerating current levels or by
revising historical figures downwards) and mis-represent the nature of the trade in
order to down-play the extent of tobacce industry involvement. '




14,  Although empty pack surveys can provide accurate figures on the extent of

| non-domestic tobacco use, the limited methodological detall available on the tobacco
industry's empty pack surveys which usually form the basis of their data suggest that
the industry may be deliberately designing these surveys to exaggerate tha extent of
the lllicit trade.15 18 ' :

15.  In a public ckmb-down following criticism of its previous data which suggesfed
that in 2012 rates of illicit in the UK had suddenly increased countering previous
frends, KPMG's latest report, this time commissioned by all four fransnational
tobacco companies, has revised its illicit estimate for the UK illicit trade downwards
stating that “alternative data sources suggest this [the 2012 estimate] may have
overstated non-domestic incidence for the full year' They claim that additional data
which were not previously available to them “suggest there has bean a more gradual
decline from 2011 to 2013" (pages 300-302). It is a moot point whether these figures
would have been revised without academic criticism of KPMG's data for industry
both in the UK145 and Australia and this revision undermines the industry’s public

claims about illicit.

16. Growing evidence alsg suggests that the tobacco manufacturers continue to
facilitate the illicit frade in thelr products and at best are failing to control their supply
chains. 15 In October last year the Chair of the Public Accounts Committee sald
that: “The supply of some brands of hand-rolling tobacco to some countries in 2011
exceeded legitimate demand by 240%. HMRC must be more assertive with these '
manufacturers. So far [t has not fined a single one of them.”

17.  Even the industry’s own data indicates that around a fifth of illicit cigareftes
gcross the EU are PMI's own brands, a level which outstrips counterfeit PMI product
approximately five tmes15 while Imperial Tobaceo's brand Classic which, unti
recently, it was producing in Ukraine, was so consistently found in the illicit market it
was labelled as an illicit white product. '

Lack of plausible mechanism of action by which standardised packaging would
cause an increase In illicit _ : _ :
18.  Consistent with the highly misleading nature of industry data on illicit outlined
above, there is no plausible mechanism of action because all the key security
features on existing packs of cigarettes would also be present on standardised
packs, and additional markings will be required under the EU Tobacco Products
Directive. These include unique identifiers, coded numbering and covert anti-
counterfeit marks. Jane Eliison, Parliamentary Under-Secretary of State for Health,
said in a November 2013 Parllamentary debate thai: *1 am grateful to those hon.
-Members who have made the point that if we were to adopt standardised packaging,
it would not mean plain packaging. Approaches such as anti-smuggling devices
‘could be bullt into standardised packaging, if we choose to go down that route.”

19,  The production costs of illicit cigarettes (including packaging) are very low. In
 Paraguay costs can be as low as 5 US ¢ents a pack, a Jin Ling pack in Kaliningrad
| or a Chinese counterfeit pack may cost about 20.cents a pack to produce. :
Counterfaiters are also able to produce quality and apparently genulne packaging at
low prices in a short time. 1t follows that outside packaging is a very poor indicator of




whether a pack of cigarettes is licit or illicit. The only obvious circumstances in
which external packaging could be useful in this respeact is precisely if standardised
packaging is introduced — which would of course enable sasy visual identification of
“cheap white” brands {ones with no licit market in the UK) and diverted licit brands
(where the first destination market was in a country without standardised packaging,
and the product has been diverted into illicit channels).

20.  Number codes will develop further into an internafional standard system
hecause of the requirements of Article 15 of the revised EU Tobacco Products
Directive and Article 8 of the lllicit Trade Protacol, a subsidiary freaty under the WHO
Framework Convention on Tobacce Confrol, to which the UK is a Party.

21.  Article 15 of the Tobacco Products Directlve states that: “Member States shall
ensure that all unit packets of tobacco products are marked with a unique |dentifier.
In order to ensure the intagrity of the unique identifter, i shall be iremovably printed
or affixed, indelible and not hidden or interrupted in any form, including through tax
stamps or price marks, or by the opaning of the unit packet.”

22,  Article 8.3 of the lllicit Trade Protocol states that: "With a view to enabling
effective tracking and fracing, each Party shall require that unigue, secure and non-
removable identification markings (hereafter called unique identification markings),
such as codes or stamps, are affixed to or farm part of all unit packets and packages
and any outside packaging of cigarettes within a period of five years and other
tobaceo products within a period of ten years of entry Into force of this Protocol for
that Party”. The lllicit Trade Protocol also specifies that any track and trace system
should be fully independent of the tobacco industry.

23. It should be notad that Philip Morris Intemational has developed a coding
system called “Codentify”, which the company has licensed for free to JTI, Imperial
Tobacco and BAT. The four tobacco mullinationals have set up a "Digital Coding and
Tracking Association”, based in Zurich to promote Codentify globally as the track and
trace system of choice despite serious limitations in the Codentify syster and the
industry’s involvement contravening the tlicit Trads Profocol. According to PMI, the
system Is based on unique twelve digit codes and it would be a simple matter to
identlfy “fake” codes on illicit packaging. PMI's promotional matertal claims that
"Codentify”.... "makes the leap into the digital age and can meet the demands of
governments that want to improve tax revenue collection, the robustness of
verification processes and supply chaln securify ... When it comes to protecting
government tax revenues, securing the supply chain and fighting illicit trade,
'Codentify offers a highly advanced, secure and cost-effective solution for the 21st

century”.

24. ltis clear that the tobacco indusiry is promoting confradictory messages
depending on which issue it is addressing: on the one hand it claims to have a robust |
coding system which enables it to identify counterfeit products, and on the other it
claims that pack design is vital in combatfing illicit frade. While we do not support the
use of a coding system which is proprietary to the tobacco industry as Is the case
with Codentify it is certainly the case that this or any other coding systems




independent of the industry could be used on standardised packs as readily as on
branded cnes,

26.  Not surprisingly therefora, Andrew Leggett, Deputy Director for Tobacce and
Alcohol Strategy at HM Revenue and Customs has said about standardised
packaging that "we're very doubtful that it would have a material effect [on
counterfaiting and the illicit trade in fobacco]”. This conclusion was supported by the
House of Commons Home Affairs Select Committee, In its report on the illicit tobacco
trade published in June 2014, The Committee reported that: "We believe that the
decision on standardised packaging should be driven by health reasons and the
imperative need to reduce the numbers of young people who start smoking, We note
the stafement of Sir Cyril Chantler to the effect that he was not convinced that
standardised packaging would bring about.an increase in the illicit market; even If

| this were the casa, we believe that the proper response would be a more vigorous
effort on enforcement rather than any lessening in the Government's drive towards

introducing standardised packaging.”

Evidence from Austra.]ia on lllicit Tobhacco

26. Tha tobacco industry has repeatedly claimed that the level of illicit trads in
Australia has Increased since, and as a result of, the introduction of standardised
packaging. For example, BAT told investors in March 2014 that tofal illicit activity in
Australia had risen by mora than 30 per cent since the introduction of standardised
packaging.

27. These claims were examinad clunng the Chantler Review and shown to be
unsupported, a fact that was effectively admitted during Review mestings with
representatives of the tobacco industry In Australia. ' The Australian Government and
customs officials have aiso rejected tobacco Industry claims that illicit trade In
Australia has risen since the introduction of standardised packaging. in March 2014
the Sydney Morning Herald reported that there had bean only one seizure of
counterfeit plain packs since December 2012,

28.  [n responss o this article, the paper was contacted by Sonla Stewart, the
former Head of Corporate Affairs & Legal for Imperial Tobacce Australia, who has
now. left the industry. In her job at IT Australia she had “commented numerous times
in the media during 2011-2013 about the anticipated impact of plain packaging”,
¢claiming for example that "the legislation will make the counterfeiters’ job both
cheaper and easier by mandating exactly how a pack must lock”. She wrote to the
paper that "based on these figures from Australian Customs authorities, there
doasn't appear to be any evidence that plain packaging itself has caused an increase
in tobaceo amuggling.” She added: “Imperial Tobacco did expect to se¢ an increase
in tobacco smuggling because of plain packaging, but based on the figures from
Australian Customs it looks like those predictions were simply wrong."




289. Research in Victoria, Australia found there was no increase in the availability
of lliclt tobaceo In smalf retall outlets after the implementation of standardised
packaging, and despite predictions by the tohacco industry of a marked increase in
the sale of counterfeit cigarettes, post-legislation in 2013 only 2.6% of cigarette
smokers reported having purchased one or more packets in non-compliant
packaging in the past three months.

Tobacto Consumption in Australia

30. The tohacco industry has also claimed that tobacco consumption fin Australia
has risen since the infroduction of standardised packaging. Again, independent
evidence does not support this proposition.

31, In November 2013 a study by the consuitancy firm London Economics, |
fundsd by Philip Moriis, reported that since the infroduction of plain packaging in
Australia their survey showad no statistically significant change in smoking
prevalence. This report has been sharply criticised by, among cthers, the Cancer
Council of Victoria , since:

. The survey was conducted on the mistaken assumption that adult smoking
prevalence ought fo have markedly declined in the Immeadiate aftermath of the
policy’'s implementation, which was not the assumption underpinning the policy
infervantion.

. The report used an online survey panel which was not representative of the
‘general popuiation (for example, the panel's smoking prevalence rate was higher
than the Australian average).

. The survey had a sample size of 5,000, which is nowhere near big enough te
pick up the sort of declines in smoking prevalence expected from one year to the
next. To measure a statistically significant decline of, for example half a percentage
point, which is the sort of magnitude one might expect fo see over a twelve month -
petiod, would have required a sample size of around 90,000,

32,  The Australian Institute of Health and Welfare {AIHW) National Drug Strategy
Houseahold Survey, released online on 17th July, showsd that fawer Australians are
smoking daily. The dally smoking rate dropped significantly between 2010 and 2013,
from 15.1% to 12.8% among people. 14 or older. As shown in the graph below this
fall was greater than the underlying trend and is evidence that Australia’s
comprehensive policy approach to fobacco control is working. Importantly, this
decline oceurred before the large tax increases were infroduced ahd Australian
experts therefore suggest it can be attributed to  standardised peekagmg, euggeetmg
it hae been effective at reducing smoking prevalence.

33. Smokers have also reduced the average number of cigarettas they smoke per
week-down from 111 cigarettes in 2010 to 96 cigareties in 2013. And the results
show younger people are delaying starting. The proportion of 12-17 year olds who
had never smoked remained high in 2013 at 85%, and the proportion of 18-24 year
olds who had never smaked increased significantly between 2010 and 2013 {from




72% to 77%). The age at which 14 to 24-year-olds smoked their first full cigarette
was almost 16, rising from 14.2 to 15.9 years of age between 1995 and 2013.

34. The tobacco industry in Australia has reported an increase in tobacco sales
from 21.015bn sticks in 2012 to 21.074bn in 2013, and the indusfry and its front
groups in the UK have claimed that this showed standardised packaging was not
working. Excise tax must be paid before tobacco products are released for home
consumption, but may be paid while stock is still in the warehouse. An analysls by
Cancer Council Victoria found that it was evident from the bhump’ in industry monthly
sales figuras that some pre-stocking did oceur prior to the large tax i increase in
December 2013 which would also have tended to increase sales figures in 2013,
with retailers likely to have purchased sufflcient stock to cover not just December but
some weeks after 1st January 2014 as well.” In addition although the Industry
reported a small {0.28%) increase in sales year on year, they did not report the
increase in the Australian population between 2012 and 2013. Adjusted for
population, tobacco sales per person by their measure of consumption would in Tact
have fallen, from 920.4 per person in 2012 to 906.8 in 2013,

35.  The Australian Govemment's Department of Health has raleased figures
showing that fotal consumption of tobacce and cigareftes in Australla in the first
guarter of 2014 was the lowest ever recorded, as measured by esiimated
expenditure on tohacco products: '

. $5.135 billion in September 1988;

. $3.508 billion in Dacamber 2012 {when standardised packaglng was
introduced); and

’ $3.405 hillion in March 2014,

38,  This is supported by figures from the Australian Treasury showing that
tobacco clearances (including excise and customs duty) fell by 3.4% in 2013 refative
to 2012 when fobacco plain packaging was introduced. Clearances are an indicator
of tobacco volumes in the Australian market,

37.  In June 2014, Professor Ashok Kaul of the University of Saarland and
Professor Michael Wolf of the University of Zurich published research funded by
Philip Marris Internaticnal, purporting to show that smoking prevalence had not been
reduced in Australia by standardised packaging legislatlon in the first year since its
implementation. Even if this analysls were correct, it would be largely irelevant,
since the primary purpose of the leglslation is to discourage young people from
starting to smoke, and thus contribute to reducing smoking prevalence rates over an
extended period of time, A one year effect, even if the Kaul and Wolf methodology
was adequate, would be unlikely to show up clearly.in monthly prevalence data that
is affected by a range of factors, including other tobacco control policies, seasonality,
and unstable monthly estimates {some monthly sampla slzes in the survey data set
used by Kaul and Wolf are substantially smaller than nthers)

Other Ewdenca from Australia

38. Young JM et al, University of New South Wales and Cancer Inshtute New
| South Wales, reported in January 2014 that the introduction of standardised




packaging in Australla in 2012 was associated with a sham rise in the number of
calls to the New South Wales Quitline service. Statistical modelling to screen out
the impact of other factors on the number of calls (such as health advertising
campaigns, changes in price, etc.) suggested that the number of calls to Quitline
NSW rose by 75% frem the week before standardised packs wers first introduced in
the Australian market to four weeks Iater and a significant increase in calls was
sustained over time,

39.  Guillaumier A et al, University of Newcastle, Australla, reported in June 2014 .
that following the implementation of ptain packaging, percaptions. of the quality and
tasta of cigareftes have changed’. Thematic analysis of six facus groups with &1
participants revealed some participants reporting reductions in prc:-duc:t t::|u:allt3,r Far
example, T've noticed the reduction in the grading of the tobacco.'

40.  Wakefield M et al, Cancer Counci! Victoria, Annenberg School for
Communication Pennsylvania and South Australian Health and Medical Research
Institute University of Adelaids, reported in 2013 that smokers in Australia were lass
willing to display their packs in public and smoke in outdoor areas since plain
packaging was infroduced. Researchers counted pafrons, smokers and tobacco
packs at cafes, restaurants and bars with outdoor seating for several months both
before and after the introduction of standardised packaging. They found that pack
display on tables declined by 15% after plain packaging, which was mostly due to a
23% decline in the percentage of patrons who were observed smoking. The study
also found that the declines in pack display and patrons observed smoking were
stronger in venues where children were present. '

M. Tabacco retailers in the UK have suggested that the introduction of
standardised packaging means that it will take longer to serve customers and so
convenience stores will lose custom. As the Impact Assessment concludes there Is
no evidance at all that this is the case from the experience in Australia; indeed
transaction fimas have tended to decling post implementation not Increase. Most
recently, research published at the end of May, which may not been taken into
account in the IA, reported that the claim that plain packaging would negatively
impact on small tebacco retailers by making it harder to locate and retrieve cigarette |
packs, thereby increasing transaction times, has not eventuated in Australia.

42.  Furthermore, Trans-national Tobacco Companies are fee-paying members of
the proponents of these messagas: Scottish Grocers Federation, Association of
Convenience Stores, National Federation of Retail Newsagents, and the Federation
of Wholesale Distributors. The Tobacco Retailers Alliance, which has been :
axtremely vocal In its opposition to standardised packaging is a front group of the
Tobacco Manufacturers’ Association, the transnational tobacco companies’ trade
assaciation in the UK which is entirely funded by tobacco companies. A series of
PMI Ieaked documents reveal the integral role that such organisations play in
oppesition to tobacco control regulation.

Other industry arguments inthe UK

43. Recent ressarch from the University of Bath examined the relevance and
quality of the evidence tobacco companies have clfed to support their argument that
standardised packaging ‘won't work'. This work is conslstent with the growing




evidence from Australia outlined al::ove which refutes, one by one, the industry’s
claims that standardised packaging won't work.

44, Rasearch by Hatchard et al. found that tobacco companies cited only 17
research reports direcfly addressing standardised packaging, of which 14 (82%)
were commissioned by or linked to global tobacco companies who have a
commercial interest in the policy outcome. Analysis of the independence and
publication status of this research showed that its quality is significantly lower than’
the quality of evidence supporting standardised packaging. The remainder of
tobaceo companies’ evidence (60 research reports) did not address standardised
packaging of tobacco products at all.5 '

45.  Uluganlar et al. examined two submissions and three research rapc:rts in great
detail to reveal three techniques used by tobacco cmmpames fo misrepresant
independent studies on standardised packaging:

. Fundamental misrepreseantation of studies supportive of standardised
packaging, mis-citing them and distorting their main messages; :
. Use of a mimicked version of sclentific critique to discredlt the supportive

literature, which featured insistence on methodological perfectlonlsm and uniformity,
lack of rigour and use of a litigation model of review,

. Evidential landscaping whereby industry evidence relevant to standardised
packaging that would have undermined their case was withheld, while pesr-reviewed
and independence evidence on other issues {e.g. psycho-social drivers of smoking}
was cited, giving the impression of evidential quality.4

46,  Overall, the University of Bath found that the low guality of tobacco
companies’ evidence against standardised packaging and its highly misleading
critique of the avidence in favour of standardised packaging suggest thaf their
proposition that there is inadequate evidence that sfandardised packaging will [ead

1 to public health benefits is largely without foundation. Hansard. HoC column 1018 et
seq. {3rd April 2014} '
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3. Do you have any comments on the draft regulations, including anything you
want to draw to our attention on the practicalities of implementing the
ragulations as drafted?




47,  ASH welcomes the draft regulations, which we consider, with only minor
changes, to be fit for purpose. The changes we recommend are set out below.

Exemption for tobacco products other than cigarettes and hand-rolling tobacco

| 48.  The regulations should also apply to spacialist tobacco products including
clgars and clgarillos. While we note the explanation for their exclusion is their low
rate of use by young people, we consider that it sets an unhelpful example if any
smoked tobacco products are excluded from the regulations, since this might be
interpreted as endorsement of the idea that they are in some way less harmfu! to
health.

Regulation 4(7} with respect to pack size

49,  This regulatton while prohibiting packs containing less than 20 cigareties
allows manufacturers to compate oh number by including more than 20 cigarettes. In
Australia this has been a tactic used by the industry and -extra cigareties have been
intraduced into some brands for the same price as a promotional tool. Such extra
free cigarettes are known colloguially as “loosies” and Imperial Tobacco has gone
further and registered a brand name called "Peter Stuwesant + Loasie” and made
21 cigarettes to a pack. .

50.  Cne way of preventing this would be by mandating that packs ‘must contain
20 cigarettes’ to prohibit additionat cigarettes being included as a promaotional tool.

Regulation 10 with respect to mi‘sleacllhg brand names, variants and descriptors

51. Brand-names, brand variant names and brand descriptors will become a more
impartant element of tobacco product promotion once standardised packaglng is
introduced.
52. Recltal (27) of the TPD specifically covers this issue:
“Tobacco products or their packaging could mislead consumers, in particular yc:ung
people, where they suggest that these products are less harmful. This is, for
example, the case if certain words or features are used, such as the words ‘low-tar’,
‘light’, ‘ultra-light’, ‘mild’, ‘'natural’, ‘organic’, ‘without additives’, ‘without flavours” or .
| 'slir’, or certain names, pictures, and figurative or other signs. Other misleading
elements might include, but are not limited to, inserts or other additional maferial.
such as adhesive labels, stickers, onserts, scratch-offs and sleeves or relate to the
shape of the tobacco product itself. Certain packaging and tobacco products could
also mislead consumers by suggesting bensfits in terrms of weight loss, sex appeal,
social status, social life or qualities such as femininity, masculinity or elegance.
Likewise, the size and appearance of individual cigarettes could mislead consumers
by creating the impressicn that they are less harmful. Neither the unit packets of
tobacco products nor their cutside packaging should include printed vouchers,
discount offers, reference to free distribution, two-for- one or other similar offers that
could suggest economic advantages fo consumars thereby inciting them to buy
those tobacco products.” '




53. There is good evidence for example that female-oriented brand descriptors
such as "slims” target beliefs about smoking behaviour among young women, and
these beliefs are an important predictor of smoking behaviour in this group.

54.  However, the list in Recital {27) is not comprehensive and there Is avidence
that many other words are also misleading. For example:.

. Smooth - population based studies have found that adult smokers perceive
‘smooth’ as a synonym for light. A UK study found that over half of young people,
including non-smokers as young as 12, helisved that a cigaretie brand labelled as
‘smooth’ would be less harmful.67

. Colour names - such as gold or silver - materials provided by Phillp Morris to
retailers indicated that the names 'gold’ and ‘silver’ have been used tc replace 'light’
and 'ultralight’ and 'blue’ hag been used to replace 'mild’. Prohibiting the use of such
colours is not sufficient, if the colour name is allowed to stay then the association wil!
remain. Smokers will continue to believe, arroneously, that products labelled ‘gold’
and 'silver’ are less harmful, even if all products are the same standardised colour.

. Nurribers - as many as 80% of Canadian smokers shown packages with
_different numbers in the name reported that the brand with the lower number
delivered less tar and could lower the risk. And a study in the US found that almost
90% of participants reported that a brand with the number '6’ in the name would
have lower risk than an otherwise identical pack but with the number "10' instead.

55.  Arequirement to prohibit misleading words or features is set out in Article 13
of the TPD, and is contained within Regulation 10 of the draft regulations on
standardised packaging. Regulation 10 does not, however, specify which brand
names and variants are prohibited

BB. - It is essential that the measures required to ensure that specific brand names-
and variants which are found fo be misleading can be prohibited, including, but not
limited to, those set out in recital {27), are transposed into UK legislation.
Furthermore the responsibility should rest with the industry io demonstrate that any
brand names, variants or descriptors are not misleading before they can be puf on

sale n the UK,
Review process

57. In Australia in the build up to the legislation tobacco companies engaged in
strategies of reassuring customers, re-energising the names.¢f brands, and
expanding praduct ranges to provide extra value for money and retain consumer

| interest, e.g. menthol capsule cigarettss, packaging re-design, adding bonus
cigarettes to packets, changing names se that they are longer and take up maore
reOm on plain packats The Government should m::-mtor such activity and where
appropriate review and revise the regulations.
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4, Are you aware of any further evidence or information which would improve the
assumptions or estimates we have made in the c-:::nsultaﬂon -stage impact
assessment?

[ 58, Fdr the reasons stated in answer to Q.2 above we do not think the evidence

justifies incluston In “other key non-monetised costs™ of “possible losses from a
-potential increase in consumption of illic preduct and/or product legitimately bought
ouiside the UK.

59. The UK previously introduced a major change in packaging and labelling in
advance of the rest of Europe by introducing coloured picture warnings on packs
from 1 Qctober 2008. As shown in table 8 of the |A this did not lead to an increase in
cross border shopping. Indeed both cross border shopping and illicit trade declined
over the perlod between introduction and full implementation from October 2008 to
September 2010. As the |A acknowledges this |s because the greatest influence on
cross border shopping is down to external factors such as the £/€ exchange rate and
the number of passenger journeys and therefore, just as with graphic warnlngs,
standardised packaging is unlikely to have a significant impact.

Impact on Retailers |




60, Tobacco sales are undergoing long-term decline, Af its peak in the 1950s
adult- male smoking prevalence was 80%. Female smoking prevalenca continued to
rise and reached a peak of 45% in the mid-1960s.69 Since then smoking prevalence
amongst both men and women has déclined significantly and is now under 20%.
Government policy is designed to sustain and increase this trend.

61. More racent data from HMRC tobacco clearances shows the impact this has
had on sales volume with the number of million cigarette sticks cleared for UK sales
failing from 84 .080 million in 18823 to 54.737 million in 2002/3 to 37.932 million in
2012/13, a-decline of 30% in the fast ten years. (see table above from the HMRC
Tobacco Factsheet November 2013). Small retailers have had to adjust to this
decline and will continue to have to do so. It is important to note that any impact of
standardised packaging will be marginal compared to the overall secular.trend.

62. HMRC clearance data also shows the importance of the government's anti-
~smuggling strategy in supperting retailers. The impact is clearest with respect to
handrolled tobacco. At its peak the illicit market share of handrolled fobacco was
estimated to be aver 60%,; most recent estimates by HWRC suggest that it has fallen
to 36%. This is matched by a growth in the amount of taxed HRT released for
consumpfion which rose 2.8 million kilograms in 2002/3 to 8.2 million kilograms in
201213, . '

63.  The impact of underlying trends in sales for Indepandent retailers need to be
taken into account toc, particularly given the rise of small outfets set up by large
retailers in the UK. An economic analysis of the impact of point of sals display.
legislation in Ireland using AC Nielsen data cancluded that no statistically signiflcant
change in cigarette pack sales was observed following implementation of the
legistation over and above seasonal and underlying trends, and that small and
independent retailers are facing a broader and longer-term decling in sales generally
‘| which is most likely due to other causes. We would expect to see the same pattern
oceurring in the UK both as a resulf of the implementation of point of sale display
lagislation and standardised packaging, and recommend to DH that such data
should be gathered for the UK as parl of the evaluation of the impaci of the
legislation. In contrast fo tobacco industry pradictions in Australia there Is no
evidence fo suggest that smokers have defected from smaller to larger stores to
make their tobacco purchases in the wake of standardised packaging leglslation.

64. The Impact Assessment page 28 p.112 states ‘anecdotally the [retail] profit
margins on the sale of fobacco may be relatively low.” This is corroborated by
information provided to ASH by a retailer in Gateshead, John McClurey, a member
of the ASH advisory councll. According to John McClurey profit margins on
cigarettes average around 4.5% comparead to profits on other products on sale in his
shop which average around 22%. This means that while tobacco currently amounts
to around 0% of his sales turnover it is a much smaller propertion of his profits. In
fact he estimates that currently tobacco sales only amount to about 20% of his profits
with 80% of his profits coming from sale of non-tobacco products. To illustrate the
point John McClurey has told us that if a customer buys a packet of chewing gum he
makes around 17 pence in profit compared to 14 pence on a price-marked packet of
10 John Player Special. Plus a price-marked pack of 10 JPS cigaretias costs £3.50,




while a packet of chewing gum only costs 50 pence, 56 the customer buying chewing
gum as opposed to cigareites has £3 left over avallable to spend on other itams.

65. - For a shop-where tobacco only accounts for 20% of turnover, which is the
average estimated ir the ACS report referenced in the 1A, the proportion of profits
would be even smaller at arcund 5% for tobacco compared to 5% for non-tobacco
pmducts

66. Comprehensive data on prices and profit margins is available from
wholesalers such as Bookers who can be contacted via their website

.| https:/iwww.booker.co.uk/help/contactus.aspx. Data on the proportion of tobacco
sales accounted for by different types of outlet is available from AC Nielsen which
can also provide data on the trends in sales of tobacco between different types of
retailers over time, We recommend that the DH gat In touch with Bookars and AC
Nielsen for more information. :

Consumer Surplus

67. 1n economic thaory, consumer surplus is usuaily defined as the difference
hetween the total amount that consumers are willing and able to pay for a good or
service and the total amount that they actually do pay.

€68. In point 160 of the |A it ts accepted that the theory of consumer surplus is
more difficult to apply both ‘in principle and practice’ to an addictive product like
tobacco, The rationale for including "lost consumer sumplus” as a potential cost of
standardised packaging dees not stand up to scrutiny. in paragraph 21, this is
defined as “the loss of the ability of those who continue to smoke to gain the
intangible benefit associated with smoking a particular brand that only the packaging
of that brand, as it is currently available, can produce”. We note that no attempt is
made to describe the alleged “intangible benefit”, for the very good reason, we would
suggest that it is illusory, : :

69. A mere detailed analysis of the tssues around consumer surplus prepared n
responss to the consultation stage Impact Assessment by the economist Dr Matthew
Levy of the London School of Economics for the Depariment of Health is included at-
Appendix A. Some, but not all, of h[s concerns have been taken intc account in the
re-vised 1A,

70.  Inany case if, in practice, standardised packaging were 10 lead to some brand
switching by consumaers, from high price to low price cigarette brands, or if the
tobacco Indusiry were to respond to the introduction of standardised packaging by
cutting prices, this should be dealt-with quickly by additional increases in tobacco
taxation, above those currently required by the duty escalator.

Conclusions

71.  Standardised packaging is backed by the Smokefres Action Coalition, which
is an alliance supported over 250 organisations including medical Royal Colleges
and other medical organisations, health and children's charities such as the British




Heart Foundation and Cancer Research UK, the Chartered Institute of
Environmental Health, the Trading Standards Institute and others. The consensus
of medical professicnals, public health and other relevant experts is that
standardised packaging would make an important positive contribution to reducing
.the harm caused by tobacco eeneumptlen

72.  Standardised peekagmg is also popular with the public. A poll on the issue by
YouGov, conducted for ASH In March 2014, found that overall 64% of adults in Great
Britain were in favour of standardised packaging with only 11% opposed. There was
majority support across age groups, genders and soclal classes, |tis clear that
most people believe that this policy, combined with other tobacco control initiatives,

| is an important way to prevent the next generation of young people from starting to

smoke,

73, Section 94 of the Children and Families Act 2014 was passed overwhelmingly
in both the House of Lords (nem con}-and House of Commons (24 MPs voted
against), following a strong cross-Party campaign In support of the policy. It therefore
nt:[em-::-r'letr:':llzzulg,.f has majority support in Parliament. :

74. Opposition to etanderdleed packaging has been driven and financed by the
tobacco industry which requires young people to start smoking in large numbers
every year as its previous consumers quit or die prematurely from smoking-related
disease. Furthermore, the ciaims that the fobacco industry and those it funds have
made to oppose the legislation have now comprehensively been shown to be highly
misleading and its data highly inaccurate.

75.  Following the six weelk consultation on the draft regulations, the Government
will then have to notify the European Union of the draft Regulations, under the
Technical Standards and Regulations Directive 98/34/EC. This process ¢an take up
to six months, Therefore, time is now short if Parliament is to get the opportunity to
vofe on the Ragulations before the General Election. If this opportunity were now {o
| be migsed, it would be widely undersfood as a public health disaster.and as
suggesting that the tobacco industry, whose appalling conduct in the debate over
standardised packs has now been clearly deeumented sfill has excessive influence
at the heart of Gevernment
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76. The pro-smoking group FOREST, which receives virtually all its funding from the
tobacco industry, have hired the marketing agency Kreate to collect “digital
signatures” for the "Hands off Our Packs” petition to the Prime Minister. Kreate

“describes itself as "an experientlal agency that specialises in the delivery and staffing
of face-to-face experiences”. Agencies have also been commissioned directly by
BAT to run a six week, "anti-plain packs roadshow”, alming to sign up 100,000
people to oppose plain packs. The company is reporied to have allocated £600,000
to the activity. Over 100 people a day will be working on this campalgn. ASH
racommends that consultation responses generated in this way should be regarded
by the Government as constituting a single responsge on behalf of the tobacco
industry. ' '

Thank you for participating in thi's‘.; consuitation.

The Department of Health and Devolved Administrations will only contact you should
we seek further information about your response. :




How to get involved In the consultation

The consultation will run for 8 weeks, from 26/06/14 to 07/08/14. Responses are
invited from any interested group, company or person.

Respondents are encouraged to. provide their views online, but responses can be
made in any of the following ways:

Completing the online form on the Department of Health website at:
http: //consultations.dh. co/standardised- '

o Fillinﬁ in the responsea form by downloading It at:

https://wwwi.gov.uk/government/consultations

o Emalling your response to:

TobhaccoPackaging@dh.gsi.gov.uk '

. o Posting your response to

Department of Health

Standardised Packaging Tobacco Consultation
PO Box 1128 ' “
CANTERBURY

CT1 ONB
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CONSULTATION ON THE INTRODUCTION OF REGULATIONS FOR STANDARDISED
PACKAGING OF TOBACCO PRODUCTS

Response fram Somerset County Council

Somerset County Couneil (SCC) is responsible for protecting and improving the health of our
population, through such services as Trading Standards, Publlc Health and commissiened
Stop Smoking Services. The County Council therefore welcomes the proposed regulations for
the infroduction of standardised packaging of tobacco products as an essential child protection
and public health measure, and endorses the findings of the Chantler review. The County
Council also stresses the urgency of the need for their rapid introduction.

The County Council endorses tha detailed response of Smokefree Southwest and warmly
welcomes the proposed regulations, with one important caveat, addressed below.

SCC believes that to achieve their purpose an extension fo ihe proposals is necessary,
addressed below: ' '

We believe the draft requlations should be strengthened. The regulations proposed apply anly
ta cigarettes and hand rolling tobacco whereas cigars and pipe tobacco are exempted. This is

a serious gap.

When the US Government infroduced taxation changes for various tobacco products, the
tobacco industry responded by promoting small cigars and pipe tobacco as alternatives to the
now higher priced alternatives. This saw huge increases in sale and consumption of pipe
tobaceo and small cigars, as noted in these news repaorts: :

httﬂ.’ffusatodavﬂﬂ,usatc:da\.r.-mrﬁ.ﬂnewsfhemthfstum’zm 2-08-02ftohacco-cigarettes-
cigare/56702480/1 - :

: httn:J’M\n.fw.nbcnews.cumfhealthfkids—healthftou-r‘n_a_n_vaamerican—teensaar&s'mokihq-little—
cigars-raport-says-f8C11433058

Furthermore, the industry rebranded “roll your own tobacco” as “pipe tobacco” to avoid the new
taxes, '

hito/faraw. drudfres orgfjoin-together/sales-of-

ipe-tohacco-sur eiaﬁar-federalitax-hi‘ke—on=roil-
~your-own-tobaccof : '

While the US market is very different from that in the UK, we know from past experience that
the tobacco Industry in this country is adept at responding fo new regulatory challenges by
adapting to them and exploiting any remaining opportunities to market their products. For
example tha industry may exploit an exemption for small cigars by promoting them and through
the use of atiractive packaging, as ii currently does with cigarettes. Whila al the present time
small cigars are not a significant part of the youth market, government should expect the-




Industry to respond to these regulations by axplﬁitlng any marketing potential for exempt
categories in which case they might well soon become a significant part of the youth market.

Hand-tolling tobaceo Is a large part of the youth market In the South West, and a major
concern for SCC. If the industryis able fo rebrand hand rolling tobacco as plpe tobacco and
: thus avoid the standardised packaging regulations, the intent of the measure will be to a
significant extent defeated. '

For these reasons we believe the regulations should apply to all tobacco products, not just
clgarettes and hand-rolling tobacco. :

"1t should be noted that, at present, the Industry is constantly introducing new packs and brand
variants In a race against timé before the markst goes 'dark.’ If the remaining tobacco
products are not covered by these regulations, then the industry should be expected to exploit
. thls new opportunity, deploying the packaging inhovations developed for clgarettes to the cigar
sactor, :

" If, nevertheless, the government is minded to allow any exemption then in our view it should be
much more tightly defined, For example, an exemption might be applied to high valus cigars
sold from specialist tobacconlsts, such as large Havana cigars, given that such producis are
highly unlikaly to play a part in youth initiation and continuation of smoking.

Regulation is needed and it is needed now. Many hundreds of young people start smoking In
Somerset each year. Every month of delay only adds to the numbers commencing a lifetime of |
addiction so we ask the Government to extend the proposed regulations as we have

suggested and bring them forward as soon as possible. The urgency of the rneed is acute.
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INDICAM response to the public consultation on tobacco packaging

Estimated Sirs :
The public health is one of the most complex challenges for povernments and indusiies. The
threats to citizens' healih are conskntly prowing and for this reason, we, among maty others,
welcome any initiative aimed to improve our common health. In our daily job, fighting
counterfeit, the consumers® health is one of the key topics, Fake gonds, whatever they are, are
seriously threatening consumers on their healthiness. Counterfeiters are not taking any
consideration aboui safety, respect of the rules, certification and compliance with laws. Today
almost any item ig available on his falee version; clothes, watches, electronic devices, car
parts, aitbags, medicines, cigarettes and tobaceo products, just considering a few examples.
We want fo concentrate our attention on-the lafters. According to WHO's data, the WW
consumption of fake cigarettes is around 10%. '
Moreover: the recent and ultra-complete smdy by UNICRI (United Nations Inteiregional
Crime and Justice Research Institute) testifies about the relationship between international
crimninal networks and the counterfeit industry. The study shows the inter-linked structure .
between main criminal Ifalian networks, the Camorra and the ‘Ndrangheta clans, with Chinese
olans in order to build a complete supply chain. The UNICRI report is a picture of the growing
interest of such criminal networks for the fake items production. The reason is based ona
simple concept; this a low risk crime, with the same marginality of narcotics, but far apart
with lower risks, Cigarettes can be the perfect example of the third millennium illigit
trafficking, managed by criminal petworks as well as impacting on consumers’ health. As
reporied by UNICRI, in some police seizures for tabacco products, "...refail buyers were
ignorant of the frue origin of the cigareftes...”. The UNICRI report demonstrates that mixed
items heavily infiltraied the legal supply chain. The production of such fake cigareftes was in
Ching, the landing poris in EU were in Ttaly, the re-distribution in U managed by the
Camotra. Seized produts, once anafyzed, showed high presence of tar, nicotine and carbon
monoxide. '
We would like to highlight again the consequences of the possible introduction of
siandardized packages. The impact, as above described, could be the ingrease of the
possibilities of illegal trafficking. The standardized package, reducing at almost zero, the
possibilitiss to recoguize the gernine from the falkes, de facto eliminating any sign of
diskinctiveness, will dramatically worss the capacity of customs, and police, to check and to

. recognize the products. We cannot imagine, far from this that controls will take more time.
Therefore, the result will be a dramatic reduction of controls. A direct impact will be also on
the supply chain, with highly probable infiltration with a mix between fake and original
products, perfectly similar as direct consequence of the standardization.
We would like to further explain our position, thatis based, as above demonstrated, on the
potentially highly dangerous consgquences of standardization for the diffusion of fake goods
as well on the power recognized to trademark and distinction signs.
Trademarks, and generally speaking IP rights (IPR), are a fundamental part of the BU
economy; 9% of the GDP as well as 26% of fotal employment are generated by IP industries,
as perfectly reported in the OHIM study for 2013, This is just one of the positive
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consequences of brands. The other unp::-rtant is the frust. Trust is the most solid link between

the industry and the consumer. Trust is what is fundamental to make the consumer aware that
the product he is being purchasing is compliant with many regulations. The possibility given
to customers to identify products is based on trademarks and IP rights, so they are not just
promotion but a fundamental stone in the buying process.
IFRs are the cornerstone of the evolution and of the development. Trademarks are rec:ngmzed
as fundamental rights by the EU charter of fundamental rights.
The WTCYs TRIPS as well as Paris convention are conflicting with any h}'pothesm of
deprivation of [PRs. The TRIPS, art. 8, allow authority to reduce rights of IPs in the case of
publi¢ health, JF compliant w1th others TRIPS articles, so that is not the cage of standardized
package, because of the Arf. 20, where is expressly pIﬂhlhItEd any encuntbrance on the use of
trade marks. .
The évidence of the impact of standardized package i3 not clear today. As repeatedljr reported
for example in the Chantler review, the infroduction of standardized package in Australia is
too recent to determing solid results, also considering that wo-many vanablas havebeen
introdueced in term of prlcmg and taxes.
The Chantler review, in our analysis, cannot be considered as a definitive source of
knowledge and position. We agree on the position above mentioned as well as on the fact that
would be extremely complicated to determine g scientific study comparing medium and long-
term effects on young smokers of branded package vs. standardized package. What is typical

- in the Pharmaceutical sector for scientific is quite impossible in the specific case. However,
far from this fo resume the few “no-studies™ as “Literature™. As well as in the Chantler review
we cannot agree with the foo many “personal point of view” of the author, as réported many
times. On the same level as IPR specialists, we cannot agree with the author’s view and
opinion on IPRs, He reported “... In my view, the argument that standardized packaging makes
it materially easier or cheaper for crimina!s te produce counterfeit packaging is not
supporied by the eviderice I have segn... continuing with a too highly hypothetical
perception, With all the due respect, the author's background is oriented to the medicine and
not to the TP rights, so we would evaluate these declarations just as personal feeImg and not
proven. facts, ©

" As cited, WTOs rules area fundamental comerstorie for the IPRs,. For this reagon, we take in

serious consideration the request for a consultation with Anstralia that some nations asked to
WTO’s. This is another example that no decision can be taken in a rush reducing the impact
of the decision just on & deprivatipn of rights. As suggested by the IP Crime report 2012/2013
 the most successful actions in order to prevent risk for smokers and reduce smokers ars the
‘result of a systemic action based on blueprints can determine some positive results in term of
significant reduchon. .

We strongly hope that = deep anal}rsm of the above-mentioned points will take pIax:e in the
Brifish government, itt order to be compliant with the International trade regulations as well as
not depriving right owners from their properties as well ag in the same time depriving
custorners from the possibility to recognize real products from fake cnes.
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Consultation on the introduction of regulations for standardised
. packaging of tobacco products — Response Form

a Are you responding (required):

[ ]As & member of the public {go to question b)
[__JAs a health or social care professional (go to question b)
DDn behalf of a business ar as a sole trader (go to question ¢}

- [X]On behaif of an organisation {go to guestion c}

b. Please provide your details and contact informatlon:

Name of respondent (required)

—

Address of respondent {required]:_

Contact email address (required):

Now go to questlan f

. Please provide your organisation’s details and contact Infarmation:

Name of organisation {required):

| INDICAM ]




| Director

. Contact address of organisation {requiréd):

[ via Serbefioni 5 - 20122 Milan

: _ isation? { raquired):
NXlves

[ INe

d.  If you are responding on behalf of a business, what type Is it? -
[ ITobacea retailer {supermearket) |
[[ITobacco retailer {convenience store)

[_JTebacco retailér {other type of shop or buslnesé]

'[_Jspeclallst tobaceonist

[ |Duty free shop




[ Iwholesale tobacco seller |

[_ITobaceo manufacturer

[~ JRetailer not selling tobacco products

DPharmacéutical industry

[ ]Business involved in the design or manufacture of pa_ckaging

[]Gther (please provide details below)

If other, please tell us the type aof business:

-

e. . If you are responding on behalf of an organisation, what type is it?

[ INHS organisation |

[ JHealth charity/NGO {working at national level) -

[ ]Local ﬁuthmrity

| Local Authority Trading Standards or Regulatory Services Department
[ JLocal tobacco contro! alliance

‘[]Retail representative organisation

[Xindustry representative organisation -

[(Jother type of business represantative arganisation

[ JUniversity or research erganisation

Dother (please provide details below)




If other, please tell us the type of arganisation:

| Anti-counterfeiting associalion o ' IB

f. Does your raspa.n.sa relate to (required):
[<]United Kingdom

E [JEngland enly -

[ ]Scotland anly

[ Jwales only

[JMorthern Iraland only

g9. Do you, or the business or arganisétiun you represent, have any direct or
indlrect links to, or receive funding from the tobacco industry? {requirad)

[No
EYes (please describe balow)

If yes, please describe:

We currently have in our assoclation 2 membars from the tobacco industry out of J
140 '

h.  If you do not wish your details to be identifled In the summary report of
consultation responses, please tick this box D




Consulfation questions

1. Do you have any observations ébout the report of the Chantler Review that
yaou wish ta bring to our attention?

'| We agree with the Chantler's perspective that a scientific study is difficult to be build
in the specific case of standardized package, but this is not the reason to consider as |
scientifically valid assumptions that cannot be proven. On the same plan the author's
background can be good on health related issues, but we cannol consider maore than
simple personal views the condierations above IP rights, and for example the less
probabilities of the incresing counterfelt for standardized packages vs. brande ones.
The general comment over this report, as well as on many other except the "IP crime
repart 2012/2013" is that no one is condering the actions in order to reduce smoke
impact on a systemic way. Pointing the attention just on the package seems to be
the easisest way to discharge on manufacturers all the responsibilites

2 Da you have any inforrnatinn, in particular any new or additional information
since the 2012 consultation, relating to the wider aspecis of standardised
packaging that you wish to bring to our attention?

Standardized package would increase the production of countereit sigarettes, loday
already estimated around 10%.-of global consumption WW (source WHO). Lowering
the benefits in term of distincliveness of brands and IPRs, can determine a growth in
the already high Interest for criminal netwerks in the trafficking of fake tobacco
products. As reported by the UNICRI {(United Nations Interregional Crime and |ustice
research Insltute), the major criminal networks are today managing the production of
faka goods, in parinership with Chinese clans. The trafficking of fake tobacco -
products Is highly profitable, allowing criminal network like Camorra to fully exploit
thelr territorlal control and the nstwork of sales all over the EU territory. The
standardization would represent a real escape for the criminal industry to lower
investments for the production as well increasing marginality. The controls of
standardized products would be extremely difficult for customs and police, de facto.
feeding a viclous cycle "less controts-more production”. The impact of standardized
package on the supply chain would dramatically Increase risks for mixed sales of
| good-real goods. The store check over the items is today available not only based on
the distributor, but also on the quality of packages and on the visual presence of
security features related to the trademarks, adopted by manufacturers in order to
avoid the brand violations. In the case of standardized the deprivation of such signs
over the package would significantly reducs the role of the reseller in the control of
the genuinity :




-3 Do you have any comments on the draft regulations, including anything you
want to draw to our attentlon on the practicalities of implementing the
regulations as drafted?

We suggest to consider a blueprint for a more structured action, even considering
the results of the WTO settlements that will take place in the procedures asked by
many Nations about the Austrialian intreduction. Won't be realistic to become a
procass, partial and potentially hazardous as above mentlaned, not even cansidering
how the WTO will judge the Australian case. Moreover we suggest to consider only a
systemic action aiming the reduction of smokers, not just depriving brands from their
rights, as defined by Eu convention on human rights, TRIPS an

4, Are you aware of any further evidence or information which would improve the
assumptions or estimates we have made in the consultation-stage impact

assessment?

There'z no strong scientific evidence that standardized package would be THE
solution to imprave comimion health. Also the Australian case is relatively too recent

-| and too many influenced by other factors {pricing, taxes) to be valid, also considering
that as far today is showing no significant effects on the consumption. Cnce again
we can recommend an approach that is not just considering the unilateral deprivation
of the rights (the IPR} of manufacturers, but that estimate not to take the action on a

rush but on a soiid basis

" Thank you for participating In this consultation.

The Department of Heaith and Devolved Administrations will only contact you should
we seek further information about your response.. :




How to get involved In the consultation

The consultation will run for 8 weeks, from 26/06/14 fo 07/08/14. Responses are
invited fram any interested group, company or person.

Respondents are encouraged to provide their views online, but responses can be
made in any of the following ways:

Completing the online form on the Department of Health website at:
://consultations.dh. i

o Fllling In the response form by downloading ft at:

hitkps: /A, qov. overnmentfconsultations

o Emailing your response to:

TohaccoPackaging@dh.gsi.gov.uk

o Posting your response to

Department of Health

Standardised Packaging Tobacco Consultation
PO Box 1126 :

CANTERBURY

CT1 9NB
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The Mayor of Ballymena BALLYMENA BOROUGH COUNCIL

6082014 '
Vo2 Coamelf Offices, “Ardesvin®,
8t Gatgasm Road, Balivmena, BT42 148

" Felephone 028 2566 0300
Facslmile 028 2566 0400

www.hﬁllymsna.gav.uk

Dear Jeremy Hunt MP,

I write to you as-the Mayor of Ballymena, Northern Ireland, regarding propasals for
plain packaging for tobacco products, ‘something which I have contacted the
Government about previously. Please accept thls as my formal response to your
consultation on this matter.

You will no doubt be aware that Ballymena Is home to the largest tobacco factory In
the UK, JTI/Gallaher, which employs almost 1000 people contrlbuting £57million
directly Into the local wage economy. As well as this, the factory provides business
for over 100 local companies, spending a further £16million annually: These figures
alone should help you realise just how Important this industry Is to the local
€conomy in Eall'fmena and Morthern Ireland and forms the main basis for why [ am

writing to you.

At the outset T would like to make clear that I am not pro-smoking, and wilt always
support any measure that [s proven to reduce smoking rates across the UK,
particularly amongst chlldren. However plain packaging in my opinion, is a8 policy
based on theary rather than evldence, and it is an thls hasls that I oppose It5

introduction,

We are how in the midst of the second consultation that the Government has
conducted over this issue In the last two years. We In Ballymena very much
welcomed the decision In July 2013 after the last consultation, to await evidence
from Australia before making a decision in the UK. This was deemed robust and
sensitle policy making, something which the taxpayer appreciates.




The Prime Minlster was absolutely 't:(_:rrrect at the time to state "7he a’ecfsfan not to
go ahead. for the time being.. s “..for the very simple reason that there fsnt et
sufficient evidenice for it and there Is considerabie fegal uncertainty about i, v

However, for reasons unbeknown to me, your Department announced the Sir Cyrli
Chantler review just five months later, in November of {ast year. Alongside this
review, the Government also supported a plain packaging amendment to the
Chlidren and Familles Bill, a surprising move glven that this Bill was not concerned
with public health. I'm sure you'll appreclate that the deciston to progress this
amendment at the same time as Sir Cyril’s review, glves the entlre process & definlte
“tick box” exercise feel, ' : '

I belleve the Chantler Review is a very blased plece of research based on a lack of
evidence and mere speculation. For the Government to be consldering such an
~ important piece of legislation on_the back of this work Is quite simply astonishing.

‘From the very beglnning of this document, Sir Cyrll himself has stated that "there
are Hmitations to the evidence currently avallabie”, the evidence base "fs refatively
" modest”, the evidence was insufficlent to “guantify the size of the likely impact”and
“changes in consumptlion since the introduction of standardised packaging are not
yet clear”. At no given |':+uint does this review present any robust evidence that plain
packaging wlll have a positive behavloural Impact on smoking rates in the UK. It is a
far cry from the words of the former Public Health Minlster, Anna Soubry MP, in July
2013 when she stated, “all good legislation should be based on- firm, strong
evidence.” Tt Is quite unthinkable that your Department would consider this review
tG contain the “strong” evidence that was previously required. -

Before my time In Ballymena Councll, I was an independent retailer for 28 years, so
I have first-hand experlence and knowledge of how Important the tobacco Industry
- 15 to the retall sector across the UK. The Illiclt trade in tobacco is something which is
becoming a greater problem every day for legitimate retallers. Evidence from
Australfa has shown that in the year following the Introductlon of plain packaging,
the illicit trade grew by 2.1% (KPMG), and Australian Customs and Border Protection
Service (ACBPS) figures show that the number of cigarettes seized increased by over
41% between 201172012 and 2012/2013. Even the UK Government's own Impact
Assessment Into this policy acknowledges that there would be loss to the Treasury of
around £2billion because of an Increase in illicit trade. Yet It |s then disregarded
completely. The lack of conslderation given by the Department of Health to such an
important issue -which would cause further damage to businesses and jobs, reduce
revenue for the Treasury and increase the avaliabllity of illegal tobacco on our

streets - s very disappointing.




1 understand that the introduction of piain packaging would be a form of “gold

plating” on the incoming Tobacco Products Directive (TPD). You have been made
very' much aware of the significant impact this EU Directive will have on jobs at the
factory in Ballymena. Predominantly due to new requirements for minimum pack
slzing, 70 people in the local area will fosi their employment overnight. Although this

- |5 small compared to the 540 people who will lose their jobs in Nottingham because
-of the Imperfal tobacco factory closure {again TPD related), those 70 people in

Ballymena will stlll see a loss of their livelihood because of the TPD. Yet before the
TPD is even Introduced, the UK Government Is mmded to proceed” with plaln
packaging proposals which could worsen the sltuation even further, The total lack of
regard for the employment and livelihoods of these people from Northern Ireland
wauld be bitterly disappointing from this supposedly pro-business UK Government.

To conclude, 1 belleve the Government should stand strong to its position In 2013,
when the need for robust and compelling evidence for this pollcy was made -
abundantly clear. Untl such evidence becomes avallable, I do not believe the
Department of Health should be needlessly adding more regulatory burdens to

leglifimate businesses and put livelihoods even further at risk. As the policy has had
no positive impact on -smoking rates n Australia, it would be premature and

* needlessly damaging for the UK to proceed at this stage. I sincerely hope that my
‘submisslon is unbiasedly considerad for this consultation. This Coalition Government

should be prometing jobs and émployment, not destroying them over policles that
are unsupported by robust evidence, in the interest of political point scoring. '

Tlook forward to reading the Consultatlon report.

Yours Sincerely,
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Consultation on the introduction of regulations for standardised
packaging of tobacco products — Response Form

a. Are you raspnnding {required}:

[ JAs a member of the public (go to question b)
@A_s a health or social care prqfessiohal {(go fo 'ques.ti.an b}
[ 1On behalf of a business or as a sole trader (go to question ¢)

~[on behalf of an organisation {go to question ¢)

b. Please provide your detalls and contact information:

Name of respendent (requlred)

JIAddrasa‘ of r”é’spr::ndent (required

[ Portsmouth City Coundll Civie Offices, Guildhall Squars,Portsmouth PO1 2AS |

c. Please provide your organisation’s detalls and contact Information:

Name of crrganisation' (required):




Name of person providing submisslon (required):

.

Job Title {reﬁu_ired}:

Contact address of organisafion (required):

|

Contact email address {required):

I

Is this the official response of your Grgénisétion? (required):
[ Jres
[ JNo

d. If you are responding on behalf of a business, what type is it?

[ [Tobacco retailer {supermarket)

[ ]Tobacco retailer {mpyenfenoe store}

[ |Tobacco retailer (other type of shop or business)
[ ISpecialist tobacconist

[ ]Duty free shop




[ Jwholesale tobacco seller
DTobacm manufacturer
[ |Retailer not selling tobacco products

[ JPharmaceutical industry

[ JBusiness involved in the design or manufacture of packaging

[_|Cther (please provide details below)

If other, please tell us the type of business:

e. If you are responding on hehalf of an organlsatlon, what type is it?

[ |NHS organisation

[ JHealth charityyNGO fworking at natioﬁal level)

[ |Local Authority

| [ Local Authority Trading Standards or Regulatory Services Depaﬁment
I:]Lccal tcbam cantrol alliance

DR;etail representative organisation

[ JIndustry representative crganisation

[ ]Other iype of bqsinesa rﬂpreselhtative 6rganisation _

[ JUniversity or research organisation

[ |Other (please provide details below)




. If other, please tell us the type of organisation:

. A Doss your response relate to (required).
[ ]United Kfngdnm
[<]England only
[ ]Scotland only
DWales__ﬂnly

[ INorthem Ireland only

4. Do you, or the business or organlsation you represent, have any direct or
Indlrect links to, or receive funding from the tobacco Industry? {requirad)

[4ING .
[_JYes (please describe below)

If yes, please describe:

| — | | | T

h. . If you do not wish your detalls to be identified in the summary report.of
consultation responses, please tick this box []




Consultation guestions

1. Do you have any observations about the report of the Chantler Review that
you wish to bring to our attention? -

Portsmouth is a city which has a higher than average rate of smoking prevalence at
22.5% in adulis agsd 18 years and over, compared to 18.5 % in England {tobacco
control profile 2012). Health outcomes reflect this position. Smoking directly.
accounts for more than 300 deaths in the city per year and there are significantly
higher rates of deaths from lung cancer and chronic obstructive pulmonary disease.

| 17.3% of pregnant wemen continue to smoke through pragnancy measured at the

time of delivery (2012/13) compared to 12.7% nationally. 38.2% of young women
under 20 smoke throughout their pregnancies (2013/14). The estimated £671.7m
economic burden of smoking on society is clearly documented by Action for Smoking
and Health (http:/fwww.ash.org.ukfinformationfash-local-toolkit) '

As Director.of public Health for the city, | fully support the comprehensive response
to this consultation question submitted by Action for Smoking and Health (ASH)
which summarises that the case for standardised packaging has been made within
the Chantler review, ' ' -

This Is an important measure to help reduce this burden of ill health and early
preventable deaths in our population :

2. Do you have any information, in ;:iartic_:ular any new or additional information
since the 2012 consultation, relating to the wider aspects of standardised
packaging that you wish to bring to our attention?

| fully suppart the comprehensive response to this consultation question submitied
by Action for Smoking and Health (ASH). '

1 urge you to use the terminology "standardlised packaging" at all times and refrain -
from using the descriptlon "plain packaging" which ts misleading and has led to the
assumption by some colleagues that the packaging will be easier to counterfeit and

thus contribute to the illicit tobacco frade.

3. Do you have ahy comments on the draft regulations, including anything you
want to draw to our attention on the practicalities of implementing the
regulations as drafted? : '

I fully support the comprahensive response to this consultation question submitted
by Action for Smoking and Health. -




In particular | would like to highlight the importance of the inclusion of all tobacco
products including cigars and cigarillos in any change o the legislation. If some
products are excluded this may give the impression that these products are less
narimful to health and drive an increase in their sales.

4, Are you aware of any further evidence or information which would improve the
assumptions or estimates we have made in the consultation-stage impact

assessment?

Portsmouth City Council Trading Standards team run-a proxy sales reporting
scheme "Proxywatch". Improvements in retailer knowledge and checking procedures
have meant that children now find it harder to buy cigarettes {and alcohol) directly,
which in turn has led to more children attempting to coerce adults to make purchases
on their behalf (the proxy sale). It seems logical to suggest that it will be harder for
children to request proxy sales if packaging is standardised and they are unsure
what to ask for or can't easily describe ‘a packet by i's colour or design. Coupled with
the extension of point of sale regulations fo small retaill cutlets, | would hope to see a
marked decrease in uptake and prevalence of smoking by children and young

people. '

A local survey of young people (n=1608) in Portsmouth {2013) revealed that 3.7% of
year 8 and 15.5% of year 10 pupils smoke regulary {daily, weekly or monthly. Of
these 86% smoke daily. The evidence from Australia of a delay in young people
starting to smcka and an increase in those who have never smoked suggests that
standardised packaging could reduce the rates of smoking in young paople in
England. : :

Thank you for participating In this consultation.

The Departrment of Health and D.evnlvecl Administrafions will chly contact you should
we seek further information about your response.




How to get involved in the consultation

The consultation will run for 6 weeks, from 26/06/14 to 07/08/14. Responses are
Invited from any interested group, company or parson. :

Respondents are encouraged to provicle thelr views nnlme but respnnses can be
made in any of the following ways:

Completing the online form on the Department of Health website at;
hitp://consultations.dh.qov. ised-packaging-of-tobacco-
1

o Filling in the respnns&"fnrm by dnwnloadlngult at:

https: // mw.rg ov.ulfgovernment/cansultations

o Emalllng your response to:

TobaccoPackaging@dh.gsi.gov.uk

o Posting your response fo

Department of Health

Standardised Packagmg Tobacco Consultatlﬂn
PO Box 1126

CANTERBURY

CT19NB
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Consultation on the introduction of reguiatlnns for standardised
packaging of tobacco prodicts — Response Form

a. Ars you responding {required):

[ ]As a member of the public (go to question b}
[ ]As a health or social care professional (go to question b}
[ ]On behaif of a business or as a sola trader (go to question c)

[<Jon behalf of an organisation (go to question c)

b. Please provide your defails and contact Information:

Name of respondent {required)

Address of respondent (requirad):

Contact email address (required):

Now go to questian f

c. Please provide your urg'anlsatian’s details and contact information:

Name of crganisation (required).

L[i?rbyshlra Health and Wellbeing Board




Name of person providing submlsslén (required):

4
|

shire Health and Wellbeing Board)

o

| Cabinet Member, Health and Communities

.Cnntact'address of organisation (required):

[ Derbyshire County Council, County Hall, Matlock DE4 3AG

. Contact email address {require_d}:

I

ar[is'ation? {required};

d. | ._If yn;u .ara respol-'lding on behalf of a' business, what type Is It?
[ ITobacco retaller {supermarket) | |

DTGbaﬁco retailer {r;:un\.fenlence store)
[ITobacco retailer (other typé of shop or business)

[ Jspecialist tObEICCGII'IiSt

| [ ]Duty free shop




[ JWholesale tobacco seller

Dfubaccu manufacturer

DRataiIer not selling tnbac;:u products

[ JPharmaceutical industry

[ ]Business involved in the désign or'manufac;tura-ﬂf packaging

[ JOther (please provide details below)

If other, please tell us the type of business:

e if you are re;pnnding on behalf of an organisation, what type is it?

[ ]NHS organisation

[ JHealth charlty/NGC (working at nationaf level)

[ JLocal AQ_thar]ty

[ Local Authority Trading Standards or Regulatnr};r Services Department
[ jLoeal tobaceo cenfrol alliance

DHetail rapresentative organisation

[Jindustry representative urgénisati::m

[ ]Other type of business represantative organisation

[ University or research organisation

XJother (please provide details below)




If other, please tell us the type of organisatfoni

! Derbyshire Health and Wellbeing Board

T. Does your.rasponse relate to (required):
[Unitec: Kingdom |
[ JEngland only

[ ]scotland only

DW#IES only

[ INorthern Ireland only

g. Do you, or the business or organisation you represent, have any direct or
indirect links to, or receive funding from the tobacco Industry? (required}

[ INo
Yes (please describe below)

I yes, please describe:

Pension fund investment (Derbyshire County Council)

| Sevearal other organisatjons are represanted at the Derbyshire Health and Wellbeing
Board. In order to meet the deadline for the submission we are unable to determine
the positicn of each individual organisation. This infermation (if required), could be
provided at a later date. ' :




h. If you do not wish your details to be identlfled in the summary report of
consultation responses, please tick this box []

Gonsultatlon guestions’

- 1. Do you have any cbservations about the report of the Chantler Review that
you wish to bring to our attention?

Smoking is an addiction largely taken up in childhood and adolescencs, so it is
crucial to reduce the number of young people taking up smoking in the first place. It
is estimated, 207,000 children aged 11-15 stll take up emoking each year in the
Llnlted Kingdorm. .

Across the population, the highest rates of smoking are among young people.
Around 26 per cent of people aged 16-24 smoked in 2009. While the rates of
smoking among young pecople have reduced considerably in recent years, the
uptake of smoking by young people continues to be a serious problem. An estimated
330,000 young people under the age of 16 try smoking for the first time in Engiand
each year, and around 8 per cent of pupfls aged 11-15 were reguiar smoksrs in

2009 (1.

Young people can rapidly develop nicotine dependence and symptoms of
dependence can develop socn after a young person’s first puff on‘a cigarette. We
are particularly concerned about the early age at which people become regular
smokers In England and that nicotine addiction for most people starts in
adolescance. In England, almost two-thirds of current and ex-smokers say that they
started smoking regularly before they wers 18 years old, with 39 per cent saying that
they were smoking regularly before the age of 16, Very few people start smoking for
the first time after the age of 25 (1). . : :

Treating smoking-related iflnesses was estimated to have cost the NHS £2.7 billion
in 20086/07, or over £50 million every week. In 2008/09, some 463,000 hospital '
admigsions in England among adults aged 35 and over were attributable to smoking,
or sofme 5 per cent of all hospital admisslons for this age group. llinesses among
children caused by exposure to secondhand smoke lead to an estimated 300,000
general practice cc:-nsultatlons and about 8,500 hospital admissions in the UK each

year {(1).

In the report of the Chantler review, Sir Cyril came to the conclusion that “there is
sufficient evidence derived from independent sources that the introduction of
standardlsed packaging, as part of a comprehensive palicy of tobacco control
measures, would ba very likely, over time, to contribute to a modest but important
reduction in smoking prevalence, especially in children and young adults. Given the
dangers of smoking, the suffering that it causes, the highly addictive nature of
nicoting, the fact that most smokers become addicted when they are children or




young adults and the overall cost fo society, the importance of such a reduction
should not be underestimated”

For the reason outlined above, we consider the case for standardised has been
made, and that the Government should lay Regulations on standardised packaging,
under Section 94 of the Children and Families Act, before Parliament as socon as

possible.

(1) Healthy Lives, Healthy F’edple: A Tobacco Conro! Plan for England

2. Do you have any information, in particular any new or additional information
since the 2012 consultation, relating to the wider aspects of standardised
. packaging that you wish to bring to our attention?

Standardised packaging needs to be part of a comprehensive strategy

The DH Tobacce Confrol Plan for England runs until the end of 2015 and needs to
be raenawed and refrashed for the period 2016 cnwards, the period when
standardised packaging will be Implemented. It is important in updating its tobacco
strategy that the Government gives careful thought fo how fo maximise the public
health benefits of the implementation of standardised packaging, by, for example:

. Increasing funding for sustained mass media campaigns in advance of

standardised packaging.coming into effect;

' making stop smoking services mandatory and ensuring delwery to a high

quallty standard

* supporting enforcement through adequate funding of tradlng standards

| departments, regional parfnerships against illicit trade and work on iilfcit trade by
: HMRC and the UK Border Forces;

We agree with the Chantler review that standardised packaging, should be
introduced.“as part of a comprehensive policy of tohaccd control measures”.

On the 1st of December 2012, Australia became the first country in the waorld to
require all tobacco products to be sold in plain, standardised packaging. In Australia,
standardised packaging, was introduced as part of comprehensive strategy, which
included larger health wamings, and a sustained mass media campaign. Derbyshire
Health and Wellbeing Board would support & comprehensive strategy alongside the
implementation of the standardised packaging.

illicit Tobacco Trade

The Chantler review stated "l am not convinced by the tobacco industry's argument
that standardised packaging would incresse the illicit market, especially in counterfeit




cigarettes. It seems to me that the solution to illicit use is instead, to have an
effective enforcement regime, and the enfercement agencies in the UK have already
demonstrated that an effective enforcement regime and appropriate sanctions can
kaap lllicit [tobaceo products] to low [evels, even In a relatively high tax jurisdiction™

The draft fagulations wauld not affect the labelling requirements for tobacco products |
such as health warning and fiscal features such as authentication markings and
security features. As such illicht tobacco should still be identifiable.

Evidence from Australia

Information from the Australian Government's Department of Health has released
figures showing that the total consumption of tobacco and cigarettes in Australia in
the first quarter of 2014 was the lowest ever recorded, as measured by estlmated
expenditure on tobacco products:

«  $5.135 billion in September 1959;

v $3.508 billion in December 2012 {when standardlsed packagmg Was
introcuced); and .

- $3.406 billion in March 2014.

Young JM'et al, University of New South Wales and Cancer Institufe New South
Wales, reporied in January 2014 that the intmductlon of standardised packaging in
Australia in 2012 was associated with a sharp rige in the number of calls to the
Cuitline New South Wales service {2). Statistical modelling fo screen out the impact
of other factors on the number of calls {such as health advertising campaigns,
changes in price, stc.) suggested that the number of calls to Quitline NSW rose by
75% from the weelk before standardised packs were first introduced in the Australian
market to four weeks later and a significant increase in calls was sustained over

time.

Wakefisld M et al, Cancer Council Victoria, Annenberg School for Communication
Pennsylvania and South Australian Health and Medical Research |nstitute University
of Adelaids, reported in 2013 that smokers in Australia were less willing to display
their packs in public and smoke in outdoor areas since plain packaging was
infroduced. Researchers counted patrons, smokers and fobacco packs at cafes,
restaurants and bars with outdoor seating for several months both before and after
fhe introduction of standardised packaging. They found that pack display on tables
declined by 15% after plain packaging, which was mostly due to a 23% decline in the
percentags of patrons who were observad smoking. The study also found that the
declines in pack display and patrons observed smoking were stronger in venues
where children weres present (3). -

Tobaceo retailers in the UK have suggested that the introduction of standardised
packaging means that it will take longer fo serve customers and so convenience
stores will lose custom. As the Impact Assessment (1A) concludes thers Is no
evidence at all that this is the case from the exparience in Australia, indeed
transaction times have tended to decline post implementafion not increase. Most




recently, research published at the end of May, which may not been taken into
account in the IA, reported that the claim that plain packaging would negatively
impact small tobacco retailers by making it harder to locate and retrieve cigaretie
packs, thereby increasing fransaction times, has not eventuated in Australia {4).

{2) Young JM et al. Association between tobacco plain packaging and Quitline calls:
a population-based, interrupted time-series analysm Medical Journal of Australia’
2014, 200; 29-32

(3) Zacher, M st al. Personal tobacco pack display before and after the introduction
of plain packaging with larger plctorial health warmings in Australia: an observational
study of outdoor café strips Addiction, 2014; 109: 653-663 - doi: 10.1111/add.12466
{4) Wakefield M, Bayly M, Scollo M. Product retrisval time in small fobacco retail
outlets before and after the Australian plain packaging policy: real-world study

{ Tobacco Control 2013 - doi:10.1136/4obaccocontrol-2013-050887.

3. Do you have any commeants on the draft regulations, including anything you
want to draw fo our attention on the practicalities of implementing the
regulations as drafted?

Derbyshire Health and Wellbeing Board welcomes the draft rEQulations.

Implementing the draft regulations will require supporting enforcement through
improved Intalligence sharing and adequate funding of frading standards
departments, regional parinerships against illicit trade, and work on illicit trade by
HMRC and the UK Border Force, Derbyshire has seen a significant rise in seizures
of illicit tobacco. Approximately 878,000 cigarettes and 794 kg of Hand Rolled
Tobacco were seized during 2013-14 period, an increase from 47,912 cigarettes and
27.5kg of HRT in 2012-13. Derbyshire County Coungil Trading standards will require
adequate sustained funding fo continue to monitor and take effective action agalnst

| traders that deal In illegal tobacco and cigarettes. :

b

4, Are you aware of any further evidence or information which would improve the
assumplions or estimates we have made in the consultation-stage impact
assessment?

[Each year in Derbyshire we estimate that émaking costs society approx. £188.3m

Figure 1 shows the estimated cost of srﬁuking in Derbyshire (see attachment)

Impact on retailers




Tobacto sales are undergoing long-term dacline. At its peak in the 19505 adult male
smoking prevalence was 80% (5). Female smoking prevalence continued fo rise
and reached .a peak of 45% in the mid-1860s. Since then smoking prevalence.
amongst both men and women has declined slgnificantly and is now under 20% and
government policy is designed to sustain and increase this trend. More recent data
from HMRC tobacco clearances shows the impact this has had on sales volume with
the number of million cigarette sticks cleared for UK sales falling from 24.080 million
in 1892/3 to 54.737 million in 2002/3 to 37.932 million in 2012/13, a decline of 30% in
the last ten years. Small retailers have had to adjust to this declineg and will continte
to have to do so, itis important to note that any impact of standardised packaging
will be marginal compared to the overall secular trend.

Conclusion

Derbyshire Health and Wellbeing Board supports the report of the Chantler review,
that: '

. standardised packaging wil have a positive impact on public health
' is highly lilkkely to reduce the number of children taking up smoking
. standardised packaging will be very likely, over time to contribute to a modest

but important reduction in smoking prevalence, especiaily in young adulis.

Standardised packaging needs to be part of a comprehensive tebacco control
strategy. ' :

kst tc:béeco should siill be indefinable through authentication markings and se'curity
faatures, '

Evidence from Australia supporis the introduction of standardised packaging, with
the lowest consumption of cigarettes in first quarter of 2014 and a sharp rise in
phone calls to quit lines. : .

Standardised packaging is backed by the Smokefree Action Coalition, which is an
alliance supported over 250 organisations including medical Royal Colleges and
other medical organisations, health and children’s charities such as the British Heart
Foundation and Cancer Research UK, the Charterad Institute of Environmental
Health, the Trading Standards Institute and others. The consensus of madical
professionals, public health and ather relevant expertts is that it would make an
important positive contribution to reducing the-harm caused by fobacco consumption.

Standardised packaging is also popular with the public. A polt on the issue by
Youov, conducted for ASH In March 2014, found that overall 64% of adults in Great
Britain were in favour of standardised packaging with only 11% opposead. There was
majority support across age groups, genders and social classes. |tis clear that
most people believe that this policy, combired with other tobacco control initiatives,
is an important way o prevent the next generation. of young people from starting to

smoke (6).




(5) Wald, N. & Nicolaides-Bouman, A. UK Smoking Statistics (2d ed.). QUP, 1991.
(6) The poli total sample size was 12,289 adults. Fieldwork was undertaken by
YouGov betwesn 5th and 14th March 2014, The survey was carried out online. The
figuras have been welghted and are rapresentative of all GB adulis {aged 18+).
Respoendents were shown what a standard pack could look liks, mcluding larger
health wamings as in Australia '

Thank you for participating in this consultation.

The Department of Health and Devolved Ad mlnlstratlons will only cortact you should
we seel further information about your response.




How to get involved in the consultation

The consultation will run for 6 weeks, from 26/06/14 to 07/08/14. Responses are
"invited from any interested group, company or person.

Respondants are encouraged to provide their views onling, but responses ¢an be
made in any of the following ways: : -

Completing the online form on the Department of Health website at:
http://consuitations.dh.gov.uk/tobacco/standardised-pac

o Flillng in the 'respunse form by downloading it at:

https:/fwww.gov.uk/government/consuitations

o Emailing your.response to:

TobaccoPackaging@dh.gsi.gov.uk

o Posting your response to

Cepartment of Heaith

Standardised Packaging Tobacco Consultation
PO Box 1126 '

CANTERBURY

CT19NB




Flgure 1 shows the estimated cost of smoking in Derbyshire

Estimated cost of smoking in Derbyshife (Emillions)
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FLEXIDLES EUROTE

Departmient of Health Standardlsad Packaging Consultatlon
PO Box 1126

Canterbury

CT19MB

Gth August 2014

Dear Sirs,

Plaln Packaging Consultation Response

| wrlte to you as Managing Director of Parkside Flexibles (Elrope] Ltd and wish to submit our formal
business response ta the Department of Health’s consultation o the Intraduction of regulations for
the standardlsed packaging of tobacco products, '

Parkside are a flexible packaging campany with manufacturing facilities based in Ngrmaniton, West
Yarkshira arid Kuala Lumpur, Malaysla, Qur business Is also supported by Sales and Warketing offices
which are lacated in Singapore, Switzerfand and Spain. GI-::rbaI]g.f, our buslihess employs 151 people.

with 124 of these jobs based In the UK,

Our bisiness tumover for the UK [2013) totalled £18,944,000 with approximatelyr 7% of our
reveriue being generated fror the supiply of tobatch packaging

To produce the high guality packaging aur customers demand, we employ a highly skliled vorkfores
and aperate both apprenticéship.and gracduate training schefnes.

We are currently developing riew pn:rdu:ts With fantastic global presence which will be brough to
market in the i coming months and we have also maie the strategic decislon: to Tnvest in technology
In both Asla and the UK, which.wm 588 oUr business gmw ti gt least twlca Tts cuprent s)zea,

In addition to thls investmant, we planned to invest a further €5 rilllon in the UK in jirinting presses
and anclllary equipment which would have created 25 new positichs at our Normanton site. These
irivestments would also have sécured the positions of our existing 124 employess.,

Due to this cansultation process all investment plans bave currently been plaged on hdld, the
Infroduction of plaln packaging would, without exceptlon, reguire our UK business to he re-
structured avd at worst would no longer allow us to cherate in the UK.

The tobacco Industry has been customers of Parkside for over 25 years.

Whilst we as a buslness would alwan,r's support any leglsfatlon that would reiluce youth smoking, we
chlect to Plain Packaging on a nutnber of lssues,

Faikalde Flaille tEmrnqaas Krollach | Tyler Chise \ pooianlon & Siakeiladd | Wast vorbshiv DWRE 11,
1 40 Q) 1924 G90074 1 = (0 1924 KUXIG | InToEarkslolehiox o
P lerod s J5 ir, RAPrCA faalliy: SRS




2014 Impact Assessment

The impact assessment |5 based on unrzallstic flzures and lietle fact and [argely relles on studies
which are based on projected or theoretical behavloturs, lgnoring real world data and the avallable

research from Australla,

The assessment also seems to understand very little about the packaging Industry, as It only makes
reference to the supply of cartons, The packaglng for tobacco products 1s made up of a [arge number
of components as well as the cartan blank {cigarette box). Where Is the Irpact on a business such
as Parkside which produces the printeed Inner liners and overwrap fllms and papars? All these
partlcular types of packaging are excluded under the proposed feglslation but no mentlon [s made to
the loss of revenue or redundant machinery for these types of packaging. This lack of business
understanding rins all the way through the assessment and vastly underest[mates the real losses to

UK husinesses should this leglslation be Intmduced

in polnt 100, the assessment states that during the consultation, packaging companfes advised
standardised packing will save arcund £30m per annum. This is not actually a saving to packaglng
companies hut to the tobacco companfes, By introducing plaln ‘packaging you remove all the
complexity and deslen slements from the pack. Innovatlon and differentlation are also no longer
required, These are all the fundamental elemants on which the packaging Industry Is hased.

The assessment on employment In the tabacco / packaging Industry Is also vastly flawed as polnt
98k states any staff turnover will be absorbed within the wider economy and Is not expected to
exceed employee turnover as per the usval cycle, There Is no explanation as-to haw thls statement
has been reached. The timing and Implementation of such leglslatlan has In no way taken Infa
accaunt the effect on the employees of the packaging industry. Parksida’s annual labour turnover is
less that 0.72% {2013}, There would be a significant increase in this figure should plain packaging
becoms [egiélatinn and there would also be direct implications to the Government through Natlonal -
‘nsurance contelbutions, Income Tax, Buslhess rates etc., agaln none of these lssues have been taken

Inko account.

The Impact assessment does not consider any alternatives to plain packaging. Germany has proven
that Increased education in schools has reduced the number of children taking up smoking; this is
despite Germany having no advertising ban on tobacco products and no dark market. This is
detalled In the study published by the Federal Centre for Health Education {Bundeszentrale fiir

gesundheltiiche AufklErung, BZgAl.

The report detalls how the number of teenage smokers in Germany has more than halved during the
last decade and provides evidence that soclal prevention measures and awareness-raising
campalgns are the most effective toals to prevent young people fram smoking, while dissuasive
warmnings labels an clgarette packages prove to ba much less effective.

The Impact assessment has only recalved an amber rating, which we belleve needs to be addressad,
glving evidence that supports ks claims before leglslation can be passed. The consequences to UK
" business are too great not tafully understand the Implications this faglslation will bring. '




Regulations

The UK Government is looking to implement further legislation without understanding the effect of
exlsting or planned legislation.

Plain pachaglng was Introduced in Australia in December 2012, Emerging evidence shows the policy
Is actually having a negative effect, with increased illicit trade and no change |n cansumptlon_levelé.
Austealla has not officlally yet reviewsd Its own aevldence of plain packaging and do not plan to do 50
untll Decernber 2014, so why would the UK use this country as an example of how plain packaging

would reguce smoklng rates?

The UK also has legislatlon that has not yet been implemented or reviewed. The retall display ban
has now been Implementad In supermarkets and large storas who now have tobacco products .
hiden behind shutters. Small stores are also dus to linplement this leglslation n Aprli 2015,

TPD2 has been passed by tha European Commisslon and fs due to be énforced from May 2016,
TRD2 is a signiflcant change in the way tobacco products are manufactured and sold and will already
have a significant impact on the tobacco packaging supply chaln, yet the UK Government seeks to
introduce further legislatlon without any evidence that ndead plaln packaging is working in Australia
but also that current / proposed measures are not having the desired effect. How can the
Government even hegln ta understand the effect of TPD2 on smoking rates when' it has not yet baen
lntroduced, are we saying that TRD2 Is not robust enough and If this Is the case then why has it been

passed by the European Commission as lawy

By intraducing all these overrlding pollcies without actually Invastigating how the current pollcy Is
perforiming how does the Government determine which polley was aclually affective?

Waould it not he baneficial to await the outcome of the Australian and TPD2 reviews so any decision
regarding legislation can he based on rellable evidence rather than emarglng evidence, which to

date is far from canclusive,

Chanter Aeview

The Chantler Revlew does not actually -appear to he based on any hard evidence that the -
introduction of plaln packaging In the UK will reduce smoking raies. The report examined the likaly
impact of plaln packaging forusing malnly on public health benefits but even this was based on
speculatlon, At na point in the report does Sir Cyril Chantler [ook at the wider Implicatlans of plaln
packaging, Including the impact on husiness, packaging suppllers and the wider supply chaln.

Sir Cyril also clalms that it Is "tao ecarly to draw definltive conclusions® from Australia, yet then
proceads to use “evidence” from Australla, that plaln packaging “Is [lkely” tq have a positive Impact
on smoking behaviour, despite available data suggesting otherwlse.

The Government continually tells us that the UK is opan for business. 15 the same Government really '
golng to Intraduce leglslation that will-have a negative impact on UK business without any credlble
avidence to support itand on the premise that It will Ilkely have an Impactl




Counterfelt

Tobaceo packaging Is Incredtbly difficult to produce and requires a great deal of specialist equipment
ant praduction knowledge, It Is also heavlly regutated n relatfon to the matarials and Inks which are
usad in its production. Countecfelt products are already an issue [n this industry with current packs
being copled and sold In the unragulated supply thaln, The Introduction of plain packaging actually.
beneflts the counterfelters, by removing branding and Innovatlon from this product lﬁhe'-_.r ‘only have
one deslgn to master and produce rather than the 200+ designs which are currently in the market
today, This will enable the counterfelters to produce more illagal products, In turn, this steals
revenue from legltimate business within the packaging supply chain. £3.1 billion per annum s
currently. lost by the Government from non-paid tax of the sale of iillclt tobacca and thls Elgure Is
likely to increase should the Intreduction ofplaln packag[ng gn ahead.

Standardisad packaging also makes it very difficult for smokers, HMRC, Trading Standards and the -
polica to recognlse what is a genulne prodect.

We wuu[d_yrge the Government to give serfous consideratlon to sll the ;argumanté surreunding plain
packaging before proceeding with what is an unsuhstantiated, deeply flawed piece of leglslatlon that
will ave far reaching and unintanded consequances on UK manufacturing and business,

. Yours falthfully
e
o

L=
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Young Britens’ Faundation
25 Southampton Buildings
London

WC2A 1AL

Cepartment of Health

Standardlsed Packaging Tobacco Consultatlon
PO Box 1126 '
Canterbury

CT1oNB

6" August 2014

Dear 5lr

We are E!_'II'IEE io oppose the Govarnment's proposal on plaln packaging for clgarettes,

1

There is no mandate for such a step.

al

b}

¢}

¥

e}

This proposal was not in the Cunser\ratwe Party manlfestn or the Liberal-Demaocrat manifesta. Nar was this proposal
placed In the Coalitlon agreement.

We belleve that iPs weke leff In the dark as to the nature of the Children and Famllles Act 2014, We have heard
numerous reports from Conservative Members of Parllament {Including leading Government Ministers} that they were
reassured by the Department for Hea[th that there was nothing of note In the blll which would lead to such a palicy
shift.

The Government have treated thelr awn backbenchers who have raised legitimate concerns with contempt on this
matter. We were struck by how Jine Elllsun treated pMPs IIkE Robert Halfon as If they were political opponents tather
than a valued ¢olleague.

Jane Elllsan MP has no personal mandate for this step. Some of our supporters have the pleasure of llving in Battersea
and 5o we have been able to review Jane Elllson's campalgn [erature in 2010, We have seen no. evidence of any

commliment to plaln packaging.

We note that this Government has abandaned the previous approach taken in the case of the S_mu'king ban h publle

places for a free vote an the leglslatlon. This would have been a much mare preferable optlon,

The Government are wiewlng this measure through the narrow spectrim of health without [ooking at the broader
implications. We recommend a joined vp appraach across Goveraiment to this issue.

aj

by

The consultation document shows no meaningful regard for the impact upon small shop keepers. ln the sectlon entitled
"Wider considerations refevant to decision making” there is, blzatrely, no mentlon at all of such impact. Wa believe that
a Consarvative government should glve due regard to the impact upen entrepreneurs who are supporting thelr family.
No consfderatlon seems to have been made towards this group. We note that there appears to have been no
invalvernent of the Department Far Trade and Industry — rather this is a naked power grab by the Department for
Health.

The consultation doéume_nt shows that this exercise will blow 2 £2bn hole In Government finances over the next
decade. At a time of confinuing pressure on public finances, we question wheather this is the right step at the right
Hime. This is an Irresponsible measure by the Department far Health with little regard for the broader public finances.




c

d)

The proposal clearly represents a Government theft of brand assets carefully bullt up over many years hy prudent
shargholder investment. We believe that this theft could apan up the Government to legal action which would further
damage the public flnances. It also Il behaves a Government which wishes to encourage a positive business climate to
wilfully destroy brand assets - in particular, of often British companies. The Government’s own assessment Indlcates
that this [s theft ta the valug of E166 million — though we belleve that this Is grossly understated. The fact that there is
no discussion of input from the Department for Justice indicates to us that again this is a naked power grab by the

Department for Health,

A range of gther industries risk being affected by this measure. We note that when Earry Gardiner MP raized the issue
of jobs and workers in the print Industry In Parliament on 3" April 2014, Jane Ellison promised that a complets review
on the jobs mplication would follow In the Impact Assessment. We note that ng such |obs assessment was
forthcoming. We, therefare, call far the Impact Assessmeant to be withdrawn and amended in light of the Minister's
cammitiment, Alternatively, the Minister could return to the House and make an apology far misleading Members of

Parliament,

3.  We remain deeply concernad that this Is but a slippery slbpe to further intervention in an individual's private life.

aj

b)

We are appalled that a Government dncum.ent could contain a phrase like “From @ societal perspective, there s reason
to dlscoint the importance of Bhis foss of freedom.... The freedomn to have branded tohocon, therefore, corvies o cost to
others; and saciety arguably need not accord value to a freedom that invalves inflicting harm on others”, There 5 an
absurdlty to the propasition that an adult having a coloured packet of elgarettes In thelr pocket makes them a
participant to a killer of children. .

We also contrast the above statements in the Government's own consultation response with Jane Elllsan’s statement
to Parllament on 3™ Aprll 2014 [n respohse to a questlon from Jacob Rees Mogg MP that "the Government are not
proposing fo fake away ampane’s freedom”. Clearly there is a disconnect here between the Government cansultation
document outlined above and Jane Elllson’s statement to Parllament. We would encourage either the Depariment to
withdraw and _reissué a correct Impact Assessment or far Jang Elllson to apdloglse to the House for misleading them.

We do nat believe that this will be the end of the Governtment's war on tobacea. There will be further moves to
criminalise adultz’ own enjoyment of a Iegal product. We further predict that th|5 war will be extended to ather areas of

legitimate publle enj'wrnent — like aleohol, chacolate or fizey drinks.

4, Asan organlsatlon committed to fnster]ng relafions between the Anglosphere we are concerned that the right messages
have not been taken from the Australian experitoent with plain packaglng.

a)

b)

The data which we have seen is extremely Inconclislve that plain packaging results In lower smoking rates. We are
concerned that the Department of Health is a victim of classic capture by spacial interest groups and seeing only what

they wish to see.

We note the attempt by the Government to wrap themselves In the flag of Brussels in defence of this ill thought out
propasal — “in 2007, the Europenn Commission {EC) suggested stondardised tobacco packeging as o passible poficy
apttan it its consultation on revising the Tobacco Products Directive. it stated that in order to decrease the smoking
initiation and to protect EU consumers an equal basis fn alt Member States the Introduction of generic (black and white)
standardlsed pockaging for alf tobaceo products coufd be explored as o possibifity to reduce the attractiveness”. We
waoild urge Jane Ellison MP to drop herill advised and long standing love of Brussels and Instead visit Australla to learn
firsthand the inadeqﬂacle; of her polfcy. We would be happy to facilitate such a visit to ansure she is made fully aware

of both sides of this debate.

Disclosure and Summat]on

We note that the consultation document demands those submitting responses to state whether they have recelved funding
from the Tobacco industry. We belleve that this Is a clear attempt to create a one sided cansultation response. We note that no
dlselusure is required from groups funded by the well arganlsed, well funded {often by taxpayers), parttsan, often factional




*health” lobby, many of whom have salacies directly related to thelr gpposition to the Tobacco lobby. As it happens we are
happy to discloze that we have recelved no financlal support from the Tobacco industry,

We did not need to be bribed to award Jane Elllson MP the “White Feother Award for Pafitical Cowardice™ for this disgraceful
praposal. We would, however, like to extend to the Minister the opportunity to receive this award in persan. She can recelve
her award from many of those same party members and activists whom she will be hoping will come and campaign for her at

the next election.

n short, we did not need to he bribed to write this submission. Linliks her, we helleve In Freedom.

Yours faithfully

¥OUNG BRITONS' FOUNDATION
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Standardised Packaging Tabacco Cmsultatlon

PO Box 1126 ' Gileider House, U5 Gl Rond. Carditl, CF14 58D
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6 August 2014

Dear Sir / Madam

" RE: Response to consultation on standardlsad packaging of tnhacm products:
draft regulations - .

As Wales' leading cancer charity, Tenovus welcomes the gpportunity to respend to this
oonsultation on the standardised packaging of tobacce products: draft regulations. Tenovus
s at the forefront of dellvering prudent healthcare across Wales; helping those affected by
cancer, whether [t be through our Moblte Cancer Suppart Urits, qur support line open every.
single day of the year r::r funding the latest cancer research,

The: continued scourge of tobacoo related 1inesses cantinues to cost each part of the United
Kingdom profoundly, be It the continued burden upon NHS resources, the tragic loss of life
or the econemic impact on those [n our workforce living with a detilitating chronic condition.
Taobacco Is unlike any other product on the market: the only legal consumer product that
kills when used as Intended by the manufacturer. In Wales Around 23% of people In Wales
smoke making it one of the highest rates within the United Kingdom. It leads to
approximately 5,600 premature deaths and nearly 27,700 hospital admissions a year.
Estimated smoking costs for NHS Wales are more than EBEGm a year, accounting fCIJ' 7% of
healthr:.are expenditurs,

The Chantler Review and subsequ&nt response by Jane Eilison MP Mlnlster for Public Health
has already made It explicitly dear that the case for mplementmg standardised packaging
has been successfully made. In addition to this, we now have conslderable evidence
fallowing the Implementation of plaln’ packaging in Australia that It has made & signiflcant
[mpact on attitudes, uptake and quit rates. The UK Govemment now. needs to act
“immediately to ensure that standardised packaging Is Implemented throughout the United
Kingdom. Tenevus believes that it would be an abiect failure of this current UK Government
to hesitate any further in Implementlng regulations to help mitigate this ongoing pul::lic _
health crisis,




I
Official response to consultation on standardised packaging %L ‘_ HGAY |
of toba_ccn products: draft requlations | your ca
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Question 1; Do you have any abservations about the report of the Chantler Review that you wish to bring
to our aktention? ' .

1.1  Tenovus believes that the recommendations should be swiftly implemented to support wider health
interventions to lower the uptake of smeking and increase guitting.

1.2 On the evidence. that has heen presented from acress the public health sector and by studying
international comparators, Teriovus belleves that the Introduction of standardised packaging would
indisputably progress the health outcomes of peop!e living within the Unlted Kingcom.,

1.3 According to the World Health Crganization?, plain packaging is an effective means In preventing
smoking uptake and relapse due to It serving several key functions.

Tt reduces the appeal of packaging or product;
7 It increases the salience and effectlveness of health wamings;
i It takes away the perception of products strength and harm,

Question 2: Do yﬂ:ru have any Information, in particular any new or additional information since the 2012
" consultation, relating to” the wider aspects of stahdardised packaging, that you wish to bring to our

attention?

2.1  Following the Chantler review Into standardised packaging, nearfy two years has passed since the
implementation of plain packaging by the Australian Government. This affords an opportunity to
observe the notable progress made In Australia subsequent to the implementation of the Tobacco

. Plain Packaging Act on 1% December 2012. :

2.2 Intial research and data has indicated that the Australian lagisiation has so far been @ success and
driven down tobacco consumption, This provides encouraging evidence that plain packaging is
already having a positive impact on Australian publlc health and will continue to do so into the
future.

2.3 Fgures released by the Australlan Bureau of Statistics show that the total consutnption of tobacco -
and cigarettes in the first quarter of 2014 Is the lowest ever documented, as measured by
estimated expenditure on tobacco products

4 $5.135 billlon In September 1959
< $3.508 billion in December 2012
5 $3.405 billion in March 2014*

2.4  The figures identified 1n 2.3 are further supported by data from the Australlan Treasury showing
that tobacco dearances {including exclse and cusboms duty} fell by 2.4% in 2013 relative to-2012
when tobacco plain packaging was introduced?.

2,5  Research undertaken during the transitional phase of the Australfan plain packaging leglslation,
when both plain and branded packs were avallable found that plain packaged cigarettes with larger
health warnings increased smokers” urgency to quit and lowered the appeal of smoking®.

2.6  The effect of tobacco plain packaging, as part of Australia’s comprehensive sulte of tobacco contral
measures, will be seen over the longer term. In reducing the appeal of tobacco products and
preventing .consumers being misled about the harms of tabacco products, it is anticipated that
kobacco plain packaging will have an impact on the uptake of smoking by young people, and wil

. a@lso encourage exisl:lng smokers to quit and stay off tobacco products.

Ywarld Health Drganization, Guidelines for implementation of Artlde 11 of the WHO Framework Convention an
Tobacce Contral {Packaging and labelling of tabacco products), 2005,

? pustralian Government Treasury. Australlan MNatlonal Accounts; National Income, Expenditure and Product, Mar 2014
3 Australlan Department of Health. Tobacco facts and figures. 19 June 2014

4 Wakefleld MA et. al. Introduction effects of the Australian plain packaging policy on adult smokers: a cross-secional
‘study, BMJ Qpen 2013 3(7}. (Downloaded from Bmjspen.bmj.com on July 25, 2014}
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Questlon 3: Do you have any comments on the draft regulations, Including anything you want to draw to
our attention on the practicalities of implementing the regulations, as drafted?

3.1 Tehovus strongly welcames the draft regulations, which we consider, are for the most part
comprehensive and fit for purpose.

3.2 However, we urge the need for conslstency in dealing with the entire range of tobacco products.
Regulatians should -also apply to tobacco products-including clgars and cigarillos, Allowing these
types of tobaceo product to be exempt, may allow for the interpretation that it is an endorsement of
the idea that they are in some way less harmful to health. The regulations should be applied across
the range of tobacco products, | : '

3.3 It is also not detailed why the UK requlations do not state the size of cigarette or tobacco packet
[abelling. In the Australlan law and the New Zealand legislative deliberations, the dimensions are
meant to be clearly stated and alm to act as a consistent way in tackling any attempts fo intreduce

elements of brand image. :

Question 4: Are you aware of any Further evidence or Information which would improve the assumptions
or estimates wé have made in the consultation-stage impact assessment? o

41 Standardised packaging is one strand of what needs to be a multifaceted strategy to stop the UK
from smoking. To ensure the maximum public health benefits are derived from introdicing
standardised packaging, the UK Government and devolved administrations should also:

\; resgurce tobacco cessabion helplines appropriately to mesting changing demand. Notably,
following the introduction of plaln packaging in Australia the research highlighted a significant
Increase in the number of calls to the smaoking cessation helpling, Quitling, in New South Wales
and the Australian Capltal Territory. The research showed & 78% increase in the number of calls
to fhe Quitline associated with the introduction of plain packaging. This peak occurred four
weeks after the initial appearance of plain packaging. This research also found the increase In
calls was sustained and was not attributable to anti-tobacco advertising activity, clgarette price
increases, nor other identifiable causes’. '

7 fund @ sustalned mass media campaign to inform the public of the standardised packaging
changes :

Ui support enforcement through adequate funding to relevant authorlties to ensure retallers’ are
meeting the requirements placed upon them and to prevent the sales of lllicit tobacco.

O consider tax rises on tabacco products over and above the existing escalator, particularly to
counteract any possible negative effects from brand-shifting or price cutting, &nd considering
further levies on the industry, based on local sales data, and designed to fund stop smaking
services and other tohacco control initiatives, and health costs caused by tobacco consumption.

Notable Research and Publications

4.2  The British Heart Foundation undertook a unique study into the attltudes of UK and Australian
teenagers towards cigarette packaging in their respective countries. The study published in
October 2013 presented the results that only a third {36%) of UK teenagers are deterred from
smoking by current cigarette packs, compared to half (48%) of teenagers in Australia, where packs
are almost entirely coveraed by graphic warnings®. Notably In the study, 10% of teenagers in the UK
make the Incorrect assumption that certain clgarette brands were healthier than others — twice as

many as Australian teens {5%).

% Jane M Young, Ingrid Stacey, Timothy A Dobbins, Sally Duntop, Antta L. Desszaix and David C Currow. Association

between tobacco plaln packaging and Quitiine calls: a population based,
Interrupted time-serles analysis MJA 2014; 200; 29-32 dol: 10.5624/mjal3.11070

© UK cigarette health warnings "not up to the job" hitp: /i bBhf.org.ukfdefault.aspx?page= 16473 October 07, 2013
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43 In a 2013 UK cross-sectional -survey into cigarette pack design -and adolescent smoking
susceptibility, it was |dentified that particlpating teens who gave a higher rating to packages with
more design features, distinctlve shape or bright colours were also those who indicated they are
more likely to smoke in the future. Plaln packs were found to directly reduce the appeal of smoking
to adolescents’, _ : '

44  New Zealand is in the process of adopting a similar set of rules to that of Australla who introduced
plain packaging laws in December 2012. Plain packaging in New Zealand will mean that tobacco
products will be sald in dark olive colored packages with generic fonks. The New Zealand Health
Promotion Agency published public opinion palling in June 2613% In the study about three-quarters
(72%, 70-75%) of respendents either ‘agreed” (50%, 47-53%) or ‘strongly agreed” (22%, 18-25%})
with the statement Tobacco companies should be reqgulred to have dgarettes and tobacco [n
government-specified packs like that in the showcard, The showcard containgd an image of a
kobarco plain pack protatype produced by the Australian Government.

o

industry
of consultatlon

? Ford A, MacKintosh AM, Moodie T, Richardson S, Hastings G. Cigarette pack design and adolescent smoklng
susceptibility: a cross-sectional survey 10.1136/bmjopen-2013-003232 BMJ Cpen 2012 3 (9}

# Naw Zealand Health Promation Agency. Publlc opinlon about tobacon plain packaglng
httr;::wa.hDa.orq.nzfsitesfdeFaultfﬂlesfPubrlc%zﬂﬂnlnon%zﬂahuut%zﬂTuhacm%zﬂPlain%zﬂpackaqln"fozﬂrﬂaw&;

02013%20FA.pdf, May 2013
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CONSULTATION ON THE INTRODUCTION OF REGULATIONS FOR
STANDARDISED PACKAGING FOR OF TOBACGO PRODUCTS

Response on behalf of Hertfordshwe C‘ unty Cnuncll

1. Hertfordshire County-Council and Hertfordsh rec%'

plik !gobacm Contro] Alliance,
Smokefree Hertfordshire, are committed: tu re u%jg the harm from Tobacco.

This is a key priorify for Henfordshif%@ea[th and AV ;?Eemg Board and for

* Public Health and- Cnmmumty F'rcg echion in Hertfordshi re

2. Consultation Question 1: Do ynu 'Eia:__ an}.;fiL fﬂwatmnSHa out the report

of the Chantler Revlaw._;ha yuu wish hhrin o our attention?

:kagi_ng is importaint to public health and likely to
of shrioking and & firibute to a decling in
Har Q{;_nty Ccd':gj‘: endors the views expressed
by Jane Ellison. MF'__;? rhlsfér fq Public’t alj am'é’ al y Davies, Chief Medical
Officer for Englanﬁ ﬁmfessnr vid Ha fﬁbnd forthe [fish Department of Health
and ASH who all supp: rb, rTc]uslons ot t ra Chantler Review in that the
introductjol Fj?ﬁﬁtang%rdl edéba‘ﬁcﬁﬁj&gc agina.will decrease the demand for
tobaced  products’ aﬁw contrrb

young’ p\%jgi\
Smoking |sh‘an ddlction Ia"it:

toa reductBn n smokmg sspecially in children and

_;i!‘s very qr%c'___
before the age c:f % 3,80 it i | r.':_: cial to reduce the number of young people starting to

smnke in the first placextH érdshlre Gounty Council concludes that that from the

1) Reduce the upt_aka of smokmg in young people
2) Promote more adults fo quit smoking
' 3) Help ex-smokers to remain abstinent
4) Continue to de-normalise smoking by reshaping smoking norms
5) Reduce the atiractiveness of tobaceo products to young people particularly
B) Reducs the effect of packaging distracting from the health warnings
7) Reduce opportunities for tobacce companies to mislead consumers about the
effects of smoking
8} Impact on the attitudes, beliefs andl behaviours of smokers




9) Have the greatest impact on those likely to experience smoking-related health
inequalities such routine and manual workers, the unemployed and those with
long-term conditions, including mental health conditions

10) Have a particular benefit in reducing smoking in pregnancy as young women
are particularly influenced by tobacco branding and pack sizing (such as slim
cigaratte packaging). Smoking prevalence in pregnancy is particularly high in
wormen under the age of 20 and In routine and manual groups

11} Reduca exposure fo second-hand smoke

Hertfordshire County Council recognises that standardised packaging needs to be
part of a comprehensive approach to tobacco control, rjf}grder to have an impact on
reducing smoking prevalence, but conciude that it jg

likely to make a significant -
contribution to this work over time and reduce s__l;nnk ng-related health inequalities.

new or additional |nformat|un (smp_?g 't

wider aspects of standardised pa;_kagmg, that ynu\é‘wm to bring to our

stanc s known to cause cancer.

g h
::E

ging at thls time will increase the

tobacco 5”:1; ka contailn ns\more th
The |mplemearfatlﬂn of

.......

ndardlseqa‘pqmck

_:_curlty featureg wnl rema]g Hawever Hertfordshlre Trading Standards

effectwa tracking and {,agng p bosdures are to be developed, These are to be
welcomad to cnunteract IIegaI tobacco. Hertfardshire County Council notes the
Chandler Review's response to the concern of the tobacco industry and endorses
the review’s response to increase the effort on enforcement rather than fo delay the
introduction of standardised packaging. '

The eéffact of the draft regulation 2(6} and {7) appears to be that a distance retail saia
from autside the UK to a UK consumer is to be treated as it if were a supply in the
UK. The business would therefore commit an offence. Previous experience of
compliance monitoring of the Tobacco Advertising and Promotions Act 2002
(Amendment) Regulations 2006 (Internet Advertising Regulations) demonstrated
how difficult it is for local Trading Standards Officers to enforce such legislation




across international bordars. This provision therefore requires further conslderation
in terms of responsibilities of HMRC or Trading Standards and the practicalities
involved in order that the ragulations can be adequately enforced.

The fequirements only apply o fobacco packaging at retail level. Hertfordshire
‘County Council recommends that in order to reduce confusion over definitions of
warehouses, or in those premlises where both retail and wholesale sales are carried
out {e.g. Costco, with whom Hertfordshire Trading Standards have a Primary
Authority relationship) that the regulations are extended to cover the extended.

“supply chain.

The DH Tobacco Control Plan ‘Healthy lives, healthyipé_d le: A tobacco control plan
for England 2011-2015 needs to be updated. Th q #/Dpportunﬂy far the '
Government and for Public Health England to l‘éﬁ‘d%.;[gw its'current strategy and to

support:

Fr—r

Mass media and sncra] marketing campalgns tm promote standa_ |sed packaging

o
f-‘

Maintaln the support and fundmg 0

Loty

approach f,u tacking |[Iegal and tII|c|t Q

J:'._ ]

13 £ omments about the draft
regulati ;,éfir'icjudigg anyth g dii‘-yggnt to :___::gaaw our attention to on the
':_thr-: re-gulati _ns s drafted?

Consultatmn Questlnn Jhave any:

bar: o broducts such as cigars from the regulations {s a
~ missed oppdi{unlty as clgar 5_,;_ ukersé}e frequently omitted from media campaigns
and cessation support. Although very few young pac}ple use cigars, standardised

packaging is llkE‘l':,l’ 1;5:- impact ol
abstinence, assoclatedu__ ith th:“' psychological cues and brand loyalty.

The echE 'mg\ﬂf spemaﬁst

Young people are not exclu {ed from the increased use qf hand-rolling tobacco which
is comparatively cheap compared to manufactured cigareties. It is disappointing that
cigarette rolling papers such as ‘Rizzla’ are excluded from the recommendations for
standardised packaging as this remains a source of marketing for fobacco

companies;

Hertfardshire County Council recommends national media coverage and a soclal
marketing campalgn in advance of the proposed regulations in order to maximise the
benefits of the legislation and ensure that the public have the avidence to support the'
introduction of the regulations. '




Hertfordshire County Councll notes the very small impact that standardised
packaging may have on the profit margins of small retailers sspecially following the
implementation of the Tobacco Display (point of sale) Regulations coming into force
with small retailers on & April 2015 and other tobacco control measures to reduce
smoking prevalence. ' : |

Consultation Questiﬁh 4: Are you aware of any further evidence or Information
which would improve the assumptions or estimates we have made In the
consultatlon-stage i_mpact assassment? :

; find Famillé: SDAct 2014 fo make regulations
for the whole of the UlGlo r ‘packagi tobacco products in this
way. ' i, - : .
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shacco Products and and why -

Subject:

&1 August 2014

re: Draft Regulations on Stz : _ jucts and and why they
“are Wrong : .

Only yesterday | became aware of this draft and that tha consulfation period closes on 7™ August
— hence ﬂ'IIS hurried nots,

I must reglster my SEnous uhjecttun to a proposal which is likely to have zero effect on the level of
fobacco consumption, merely to upset the balance of competition in a market which is legal with

. consequential effects on employment levels and on share-based mvestments!sawngs innocently
invested, and ultimately on pensrons of retired tobacco emplnyees

As | understand it the svidence so far available indicates that to instigate standardised packaging
has zero effect on consumption (I believe that experience in Australia has shown this). How very
unsurprising - maybe some psychologist somewhere has persuaded the powers that be that that it
would be fun to try an experiment. Dabranding might break -habit-based consumption and by
reducing the atractiveness of the brand prevent youngsters even starting to smoke. What arrant
nonsensal Unintended conseguences? Hadn't got that far,

The onlz.r conclusion can be that implementation of thJS proposal will not only fail to achieve its ai’m
but will have the (| hope umntended} damaging side effects mentioned above -

| suggest that the Government cancels the expenmant”, tc: save tha inevitable ridicule and
assoclated harm res olitics seldom, if ever, succaed,

and scanned by the Government Secure Intranet anti-virus service
afone in parmﬂrslup with Smantec :

- DH users ses Computer virus gmdance on Delphi under Security in DH, for fiJIther details. [n case of
problems, please call the IT support helpdesk.
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Parllamantary Under Secretary of State f-::-r Public Health ,

Department of Health _ DEPT OF HEALTH
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Dear Jane _ . : (RH)

Consultatlon on he Introduction of regulations for standardlsad packaging of
tobacco products .

| am willing as lead membaer for health to respond ta the above consultation on bahalf
of Leicester City Council. Leicester has made significant progress in reducing 5mcuk|ng
. prevalence but it Is a concem that young peaple will take up smoking and be
replacement smokers for those quitling, or indeed for tha many people who dis from
smnking related condltlons each year. :

The consensus of medical professionals, public health and other relevant experts, and -

" of the Chantier Review itself, is that standardised packaging would make an important
positive confribution ta reducing the harm caused by tebacco consumption. It is
hoewever essential that the regulations are placed befora Pariament before the 2015
general election if the bansfits to cur population and future generations of reduced
smoking ara to be securad

The introduction of standardised packaglng has our support and will have greater effect
if bought in at the same time as the measures in the European Tobacco Product’s
Directive in April 2016 and reinforced by a new Department of Health Tobacco Plan for
England which will cover the period 2016 to 2020.

Consuitation Question 1: Do you have any cbservations about the repart of the
Chantler Review that you wish to bring to our attentlon? -

The Chantler Rewew has put beyond doubt that the infreduction of Etandardlsed
packaging would be likely to lead to a reduction in the numbers of young peoplea starting.
to smoke tobacco and would, when included alongslds other poiicy initiatives,

contribute significantly over time to a reduction in smoking prevalence rates. Qur view
is that the Government should tay Regulations on standardised packaging before -
Parllament as soon as passible and certainly secure their enaction before the 2015
genearal alection.

QFFICE OF THE DEPUTY CITY MAYOR

THETT

TELEFHONE: (16 4




Consultation Question 2: Do you have any Information, in particular any new or
additional information since the 2012 consultation, relating to the wider aspacts of
standardised packaging, that you wish to bring to our attention?

My personal view is that it would be better to have plain packaging rather than
standardised packaging. However, | acknowledge the argument that standardised
packaging will provide greater means of embedding security devices and identiflcation

. and that the exlsting key securily features of cigarette packels wili be present in future
standardisad packs. This will mean that there will be no loss in the means to limit the
illlcit trade in cigarettes across borders. The axperience of Austtalla would appear to
support this. So far, since the introduction of slandardised packaging in December 2012
there appears to have been limlted experlence of tobacco smuggling. [t shoutd be noted
also that the revised EU Tobacco Product's Directive requlres that all clgarstte packs

~ are marked with a Irremovable and indellble unique identifier.

ltis alsa encouraging that the most recant population survey of smoking pre-valence in
Australia,; conducted from 31 July to 1 December 2013, has shown that the adult dally
smoking rate has fallen from 15.1% (before the introduction of standardised
packaging) to 12.8%. This provides early support to the Chantler Review view that
when applled in conjunction with other policy initiatives standardised packaging will
contribute significaritly over time to a reduction in smoking prévalence rates.

Consultation Question 3: Do you have -ahy comments on the draft regulations; including
anything you want to draw to our attention on the practmallttes of implementing the
regulations, as drafted?

| am aware that Action on Smoking and Health (ASH) have reviewed the proposed
regulations and, in the main, found these to be comprehensive and fit for purpose.
Howeéver they raise two reservations about the draft regulations with which | agree and

“think should be reconsiderad. First, the exclusion from the proposed regulations of
specialist tobacco products Including cigars and cigarillos. 1t sets a confusing and
unhelpful precedent if any smoked tobacce products are excluded from the regulations
and Implies that In some way they are less damaging to health. Second, the failure of
the proposed regulations to specify the size of cigaretta or tobacco packets. This failure

* may provide a means of circumventing the intent of the regulations and allow an
element of branding to be introduced. : :

Consultatlon Questlon 4: Are you aware of any further evidence or Infarmation which
would improve the assumptions or estimates we ha\.re made in the consultation-stage
impact assessment? :

The key message from the Chantler Review and from the Australian experience is that-
standardised packaging when included alongsida other policy initiatives will have a

- significant impact on take up of cigarettes by young pecple and an overall smoking
pravalence. Itis important therefore that the Department of Health Tabacco Control
Plan for England, which is due o be renewed and refreshed for the pericd 2016-2020,
Is carefully reviewed.

ICE DF TH DEPUTY CLTY. MAYDQOR_ .
OFF .E DEPU LT Sy =

et e

FELEPHOMNE: (0118 d€




This should be In order to maximlse the Impact of the Introduction of standardised -
packaging on take up and prevalance of smoking and should Include sustained mass
marketing in advance of the Introduction of standardised packaging and a careful
review, end reinforcement where necessary, of other kay slement of tohacco control.

Yours aincersly

sester Health and YWellbelng Board

OFFICE OF THE DEPUTY CITY MAYOR
Rory Palmear

5" Figor, Gity Hall, 116 Charlea Street, Lelosater, LE1 1FZ
TELEPHOME: (0116) 453000 deputymavor@ikelcealargovak wwawlaicasler.giyulk
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Submission to the final consultation into standardised
packaging of tobacco products.

Introduction

| am a former Scotland Yard Detective Chief Inspector with the Metropolitan Police
Sarvica in Lundnn | was a serving detective for 32 years, 5ince November 2011

| have-been conducting research on behalf of tobacco manufacturer Philip Morris
International in order ta gain intellisence and understanding of the lllicit trade in
¢lgarettas and other tobacco products across the United Kingdem and the Republic
of Ireland. In the interests of transparenm_.r | can declare that this Is work for which |
receive a fee

This submission however is my own work into my findings. The wark and views
represented are my own. | did not make a submlssmn to the earlier ccnsultatmn on

standardised packaging.

Over the last three years | have studied the illlcit trade atross the UK including
separate projects in England, Northern Ireland, Scotland and the Republic of Ireland.
These studles have involved over 50 interviews with law enfercement,
predominately Trading Standards, HMRC and the Police and conducting over 800
test purchases of llliclt tobacco products. Mare e.:enth»r | travelled to Australla ta
gain an Insight of the situation there since the introduction of standardised
packaging or plain packaging {PP} for tobacco products and also to New Zealand,
primarily to give evidence to a Parliamentary Select Committee on standardised

packaging.-

UK Research

Since 2011, | have been carrying out field research with trained ex-police officers
right across the UK. In the 2011/12 profect we visited 13 areas, malnly large towns
and cities. In 2012/13 we visited a further 13 areas. This year we plan to visita
further 14. The areas where we conduct research are rotated to give as fulier picture
as possible. | have also conducted similar separate projectsin Scotland, Narthern
Ireland and the Republic of Ireland. | have found that a vibrant trade in illicit tobacco
praducts exists right across every country with no town or ¢lty | have vislted
unaffected. We have found that illicit cigarettes could be purchased for as little as
£2.50 against a legitimate retail price of £8 to £9 and were widely avallable from
unscrupulous retallers, iraders at car-boot sales, dealers in the street and in pubs,
from suppliers operating out of private addresses called 'fag houses' and online. The
illicit cigarettes were kept In many places such as: '




» under the counter,

above ceiling tiles,

in the back storeroom,

from vehicles parked outside,

under specially built trap doors with push button releases,

from the pockets of the shop assistants,

behind genuine stock on display, _

under display cabinets often in the middle of the shop and

aven from within meat carcasses hanging in a cold room in the butchery
area. T

The test purc'hasers were even offered illicit cigarettes by the single stic_k, J:]early
aimed at children and targeted at what has become known as “pocket-money”
prices. As one Trading Standards officer told me, the situatien in his area was
"¢hronlc”. ' *

We often found that the same brands, even batch numbers, were being sold in a
number of outlets in particular areas clearly suggesting an organised supply chain.
This was most apparent in one city where only one illicit brand was available with
shopkeepers quoting the same - that they were expecting a delivery scon. We were
often told that they did not know what brands were coming until the evening
dellveries that were made most days. In Northern Ireland where illicit whites made
up 78% of all the 344 packs of illicit cigarettes we purchased we found illicit tobacco
most widely available in shops in notorious republican and loyalist areas. These '
shops appeared to sell nothing but illicit products and were guarded by ‘heavy” types
and lockouts, Worklng in Ireland in the North and South we also came across more
than one crganised supply chain of illicit tobacco and alcohol products operating
with the blessing and backing of paramilitary groups. '

[n our current UK wide project we have visited 12 areas this year so far

[Manchester, Westminster, Reading, Harlow, Birmingham, Streatham, Dancaster,
South'am pton, Newark, Sunderland, Stoka-on-Trent and Cardiff), with two more
(Northampton and Cornwall} to complete. So far during the course of the project we
have made over 340 separate purchases of lilicit tobacco. ' '

| have also just started a new project In Ireland, {North and South} and on our first
visit to Belfast we found lllicit tobacco widely available and made 49 separate
purchases. To put this work Into context these are purchases made by a small team
of four test purchasers working in palrs over two or three days in each area. These
test purchases are always intelligence led with the information derlved from a
number of sources or self-generated.

| always attempt to meet with local Trading Standards before the field- work starts
however; unfortunately many arenow refusing to speak to anyone assoclated with
tobacco manufactures, aven if the purpose is to purely discuss the illicit trade. All

the intelligence we galn during the course of these projects is dissemlnated back to




law anforcement, either HMRC or where | have been able to liaise, with local Trading
Standards. The intelligence fed back from our last UK project has directly led to a
number of significant seizures and subsequent prosecutions, for instance In Medway
a seizure of 4,500 cigarettes in concealments in one retail store, in Liverpool 67,000
lijcit cigarettes and 4.5kgs of tebaceo, in Luton from just one shop following our
information 35,000 clgarettas, These are just a few examples of law enforcement

© activity as a direct result of this work. Perhaps more importantly we have used the
information obtained to engage nationally and regionally with medta to raise public
awareness of the illicit trade and the conseguences of buying illicit tobacco praducts.

The amount of illicit tobacca praducts purchased this year far exceeds that found by -
our previous yearly projects using the same methodology, This increase is mainly in
the area of illicit whites and Is in line with the latest Empty Pack Survey data and also
HMRC’s report Tobacco Tax Gap Estimates 2012-2013 which showed after a number
of years of decliné tha iilicit market is estimated to grow to 6 billion sticks in
2012413, a rise of half a million sticks. Both the data fram this survey and from

~ HMRC suggest that the area of concern Is mainly the staggering growth in illlclt
whites, a product that hardly existed a few years ago. This type of cigarette is not
smugeled Into the country a couple of cartons at a time but in large amounts; usually
in containers, by organised crimlinal gangs and terrorist organisations. These
products are unregulated and found in the past to contain dead flies, faeces and
many timas the lavels of lead and other chemicals found normally found in
cigarettes. Unlike regulated products they de not contain any fire retardant
properties and have been held responsiile for many house fires in the UK, even
deaths. '

In the UK a survey earlier this year by the well-respected Fopulus Group of aver 500
serving police officers from Police Constable ta Chief Superintendent found high
levels of concern about the growth of the illicit trade.

Nine in ten (94 per cent) police officers believe money from contraband tobacco
products Is fuelling organised crime and criminal activity, whilé more than eight in
ten (82 per cent} said that government plans for plain packs will accelerate the black
market by removing vital anti-counterfeiting measures.

Australia Research

| firmly believe that the UK government should closely study the avidence emerging
from Australla, even waiting until the experiment there has been independently
assessed. The background to my visit was the release of the KPMG study, ‘ificit
Tobaceo in Austrafia’ published on 4™ November 2013 that found that since- the
introductlon of plain packaging in Dacember 2012 Australla’s lllegal tobacco market
has risen from 11.8% in June 2012 to 13.3% in June 2013, costing the Australian
Government up to AUDS1bn in [ost excise revenue. Branded illicit tobacco grew by
154% while unbranded loase tobacco {known in Australia as ‘chop chop’) decreased




by 54%, suggesting a slgnificant change in the nature of the tobacce market. The
KEMG study, ffficit- Tobocco in Austrafio also found consumption of tobacco as a
‘whole has not decreased. This was the first time since 2009 that consumption did
not decling year over year. | am surprised that this report has not been more closely
considered, first by the Chantler Review and also by the Government in Its Impact
Assessment.

On top of the KPMG repart are the latest Empty Pack Survey figures from Australia,
This survey fs regularly conducted across 16 of Australla’s largest cities and involves
the collection of discarded cigarette packs from the street and easy access bins, The
latest survey where 12,000 packs were collected during the summer months of 2013
shows a non-domestic incidence rate of 11.7%, a large rlse from the previous year
rate of 5.4%, that was hefore the implementation of plain packaging,

Finally, the Australian Customs and Border Protection Service annual report (2012-
13) revealed that the seizure of illicit cigarettes in 2012 — 13 was 200 million stlcks,
up from §2 million in 2010-11. Again, this Government data | feel shuuld be part of

the Impact Assessment euldence hase.

| started my visit by speakfng to law enforcement, particularly the Trident Task Force
which is a folnt agency taskforce comprising Victoria Police, Australian Faderal Police,
Australian Customs and Border Protection Service and others to tackle organised
crime operating in a maritime environment. !n early 2013 22 shipping containers
were selzed, 71 tonnes of tobacco and 80 million sticks,.all fully branded were
seized, The estimated loss to the revenue was $67 milllan and the profits estimated
at 524 million to the criminals. Also recovered were 4 fully functioning cigarette
machinas. This is the biggest ever illicit seizure recorded in Australia. The majority
- of the branded products selzed were ‘illicit whites’, Including the brand Manchester
‘that according to the KPMG report is now bigger than Camel, representing 1.3% of
. thé market. Six persons have been charged and are awaiting trial. Police believe
that the intended recipients of these were a chain of pop-up shops and distribution
networks set up by the cnmmals 1n response to market fc-r iclt whites in Australla :
since plain packaglng

_In Frankston a suburb of Melbourne | met with the owner of a tobacconist. He runs
a very busy shop. He stated that he has not seen any change in sales since PP canie
in. He has lost customers to a local pop-up shop selling illicit tobacco but when this
shop runs out his customers come hack. He does not see his customer’s mindset
changing because of PP. His main concern is that PP makes It much harder for him
to operate. To stock the shelvas, to identify the customers requirements, to stock
take and order all take much more time for both him and his staff. He identified this
pop-up shop, which he stated was also selling to children. | then observed this shop
and saw schoolchildren waiting at a bus stop outside and going back and forwards
inside the shop, returning and smoking clgarettes clearly bought from the shop. |
then went into the shop and spoke to an Australian female shopkeeper and asked
for cheap cigarettes. She then produced a pack of fully branded cigarettes called
‘Madern’ from under the counter, She said that these were good and were only 59..




She said she had sold 30 cartons worth of these that day and showed me a bgok
where she was keeping a record. | purchased two packs for $18. Modern is an llliclt
whitg, a branded cigarette manufactured specifically for smuggling and normally
smuggled by organised crime in bulk. On display were Venti boxes. These are boxes
of 100 pre-formed cigarette tubes with a fllter but empty of tebacce. These are then
filled with the loose tobacco called ‘chop- chop’, | asked If she had these filled and
she sold me a filled box of 100 for $32. This is less than the tax that should ke paid
which equates to 35 cents per stick, :

In another shop in Cabramatta near Sydney run by an Asfan female | purchased two
packs of fully branded Marlboro Red and two packs of-fully branded Marlbore Gold.
‘These have Aslan markings and state ‘Duty Free’. They were sold to me from under
the counter, again after being shown lagltimate PP products on display and asking
for something cheaper. They were sold at 9 each. [then asked for the other
brands that she had that | could try. She them sold me a pack of Davidoff and a pack
of Dunhill. Both were fully branded and with Asian printing. Each cost 59, lalso -
purchased a pack called Timeless Time for 38, Thls has very little marking on it and
was found to be an Hlliclt white. On return to Sydney at Wynyard Rallway Station [ -
went into a station tobacconlst and purchased a fully branded pack of Double
Happiness for $11 and two fully branded Mevius ancther illicit white both for $§23.
All were from drawers under the display and have Asfan markings. Clearly visible
walking along the streets in Sydney were discarded empty cigarette packs, many of
which were fully branded. '

| also visited Central Galdflelds Council, Maryborough. 120 miles from Melhourne,
out in the countryside. In Maryborough there Is only one legitimate tobacconlst,
they estimates they are loosing 515K per week to a pop-up shop. Similar shops exist
In towns nearby. Staff at the council expressed serious concerns that PP is not
working. Information they have received states that there is at least 42 pop-up
tobacconists salling illicit tobacco products In Victoria State alone and there are
three organlsed crime syndicates operating that are behind all of these. '

| then went to the pop-up identified by the council and found it to be a glft shop with
no tobacco on show. |asked for a pack of cheap clgarattes but the Australian
shopkeeper sald he had just sold out of all the branded clgarettes but had some pre
filled boxes. He then produced and sold me a box of “Silver Tip’ 100 pra-filled sticks
for 533. In the conversation he said that he was expecting some Marlboro being
delivered later that day from Melbourne. He suggested that they could be a cheap
as $6 against a retail price of around $16. Pop-up shops and the increasing sales of
illicit cigarettas are two areas that hardly existed in Australia before the advent of

- plain packaging.

Overall 1 found It very easy to purchase illicit tobacco products In Australia —even as
a visitor. Everyone | spoke to suggested that the rise In illicit tobacco was because
organised criminal groups were quick to exploit the Introduction of plain packaging,
rightly anticipating that smokers will still prefer branded products and wil!
dnwngradelfmm'premium products to chaaper versions, including illicit whites.




Conclusion

My 32 years of fighting serlous crime has shown me that organised criminal gangs
are qulck to explolt oppoertunities that deliver the maxlmum profit for least risk, Just
as armed robberies of the 70s and 80s made way for the drugs trade and large scale
fraud in the 90s, so @ new 'crime of choice' has emearged, which carrles even less risk
and even greater profits. The smuggling and trade in IlIfelt tobacco, until now
thought ta be a low level crime, has become the primary source of revenue for
many ¢riminal gangs and terrorist groups. The Introduction of PP will In my view
make the situation even worse, Criminals may well take the opportunity as in
Australia to flood the market with branded products, particularly unregulated ifiictt

* whites, Also common sense would suggest that instead of the numerous different

~ brands currentJ!_.f oh salé with their own unigue designs, tha countarfélter has anly to
produce one. In the 80’s-and 90's | was closely involved in the never-ending battle
wlth erganised counterfeiters praducing goad ¢oples of UK and European high
denomination bank notes. To keep one step ahead of the criminals bank note design
regularly changed adopting more and more sophisticated securlty measures leading
to where we are today, secura currency with few Incidents of forgery. Removing
individual designs and securlty measures such'as trademarks and logos on tobacco
products will Just make it easfer, allowing cigarettes to be filled with unregulated
contents. This was clearly highlighted in the Sun Newspaper of a" June 2014 when
they infiltrated and exposed a smuggling gang operating from Asia that already
imports containers of counterfeit cigareties into the UK. The reporter recorded the
head of the gang as he talked about how plain packaging would reduce thelr costs -
enabling them to grow their production aimed at the UK market and making their
operation far more profitable. At a street level | found during the course of my
prﬂjects that those who deal in illicit cigarettes do not care who they sell to,
Including young children. | firmly believe that plaln packaging will fuel the black
market trade and in fact could have the oppasite effect to what is intended and
expose more children to tobacco of all sorts, including far more harmful unragulatad
praducts, The Government should take full account of the eviderice that already:
exists and undertake furtherstudies to understand the potential impact on the UK.
As Tt stands, this policy carries a risk that quiet simply should not be ignored.
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Department of Health Standardised
Tobacco Packaging Consultation

PO Box 1126 1Eton St -~ .
Canterbury - Richmond-Upon-Thames
CT15MB _ ' . Twe 1EF
UK :

gth Augnst 2014

RE: The DofH consultation on draft regulations for standardised & plain packaging of tobacco
products

T'o whom it mMay Concern,

I have been working in the tobaceo industry for the past 14 years and am concerned both as a
member of the Industry and as a supporter of the Consarvative party, that this government is.
seeling to hastily introduce plain packagig regulation without due process and full consideration of
all of the implications such as; ' T

. Plaif packaging is unlawful as it would not only breach several UK, EU and international

. .laws and agreements but would constitute a wholesale expropriation of the .industry's
valuable intellectual property, requiring payment by the Government of very significant
compansation; : :

Given the lack of evidence and acknowledged risks, the Government has not demonstrated
that the benefits would outweigh the adverse consequences of Plain Packaging; and

There are a number of alternative evidence-based options that are proportionate, effective,
workable and can achieve public health objectives while respecting intellectual property

rights.

Plain packaging would not be effective in reducing smoking prevalence since tobacco
packaging is not a relevant factor in people's decision to smoke or quik;

The Government had not considered the relevant research and relied on insufficlent and
unreliable evidence that failed to make the crucial link hetween packaging and any reduction

in smoking; :
Plain packaging would exacerbate an already significant illicit trade problem in the UK;

Flain packaging would have other significant adverse unintended consequences such as
lowering prices and thereby increasing smoking, reducing Government revenue and
harming small business; )

Yours sincerely

Sent via email to: TobaccoPackaging@dh.gsigovuk
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Sent: UbAUgUST 2071471942
To. Tohacco Packaging
Subject: b} ~ standaidised packaging
Dear sir,

I am not, nor ever have been a sm::rker however [ take exception to this prﬂpusal of standardised packaging.
To my knowledge smoking.in itself'is not yet illegal. In fact the tax raised on it, is an ongoing source of ’
revenue for any government. :

Standardising packaging will not stop people whether young or old, fmm smoking, nor will it encourage
smokers to give up the habit.

What it will do, is encourage illegal imnports from abroard, 1nclud1ng th-:}s-e from countries whére there is no

quality controls,
I speak as & retired Trading Standards Officer who regularly confiscated counterfeit goods including

tebacco products.

. If the uk povemnment ff:el so0 sfrongly about this matter, it should create a stamte ‘making th-: gmwmg,
manufacturing, selling and smoking of tobacco pmducts illegal:

:Th.lS email was recmved from the Internet and scanned by the Gﬂ\?’mﬁﬂt Secure Intranet anti-virus service
supplied by Vodafone in partnership with Symantec.

* DH users see Computer virus guidance on Delphi under Sﬂcurii;jr_m DH, for further details. In case of
probiems, please call the IT support helpdesk, :




h Sent:
To:
© Subject:

Dear Sirs,

I am aware of the proposals belng put forward regarding Standardlsatmn of Tobacco Packaging and ! wouldlike to
reglster my objection to the proposal. It is my opinion that to go down this line in an infringement of my '
lIberty/ability to make an informed choice over what 1 do and/or buy. | also belleve than-by the Implementation of
this proposal It will create a vacuum which will be filled by counterfeiters who will flood the market with an inferior
and unregulated product. This will result in there being very littfe diminution of supply andfor demand and will _
lessen the contral on what is being supplied tg the public. As a side issue, but of Importance nevertheless, there will-
be a reduction in the tax collected by HMRC and this shortfall will have to be made up from a higher tax rate being
imposed on the genera[ puhiic ratherthan those who WJsh to smoketobaccu : N

This email was received from the Internet and scanned by the Government Secure Intranet anti-virus service
supplied by Vodafone in partnership with Symantec. -

DEH users see Computer virus guidance on Delphi under Security in DH, for further detdils. In case of
problems, please call the IT support helpdesk. .
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Sent: 06 August 2014 21:22 -

To: Tobacco Packaging

Subject: - Plain packaging for tobacco praducts,
Dear Slr,

I am a former employee of Imperial Tobacco, however, | agree with maost of the restrictions piaced on
the industry to deter people from taking up smoking . No advertising, health warnings, but with fake
products on therlse which are not taxed | feel that the move to plain packaging would be counter
productive. The fake products are restricted to the most pepular products, _w1tl_1 plain packaging all brands
can be faked. The faked products have less effective fllters and tar levels higher than the legitimate.
products, therefore smokers smoking the fake products are using a product even more dangeious than the
legal brands, thus creating an additional health fisk. This is surely counter productive and may place an -
additional burden on the Natlonal health service, qulte apart from the loss of revenues: - o

Jleft the industry In 1988 and subsequently gave up smoking.

. Yours siiﬂ ' o g _ _
PS. The information about the quallty of the fake products was glea hed from a TV program called Fake

"Brlton, the rnﬁ::rmatlun l:ummg from Custom and Exmse,

This email was recelved from the Iute:met and scanned by the Guvenmmnt Secure Intranet anti-virus service
supphf:d by Vodafone in partnarsmp w1th Symantec.

DH users see Computer virus guidance on Delphi under Secunt_v in DH, for ﬁlrther detaﬂs In case uf
problems, please call the IT support helpdesk.
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Eram:
Sent: -
To: TobaccoPackaging
Subject: _  Response td CONSULTATION OF THE INTRDDUCTICIN QF REGL.ILMIDNS FOR
' STAMNDARDISED PACKAGING OF TOBF.CCEJ F"RCI'DUCTS '
Importance: High

Department if Heath Standardised Packaging Consultation
FO Box'1126 - :
Cantarbury

- CT1SNB

6th August 2014

Response {0 CONSULTATION DF THE INTRDDUCTIDN OF REGULATIDNS FOR STANDARDISED PAEK&GINE _
OF TOBACCO PRODUCTS . :

| run & small creative business in South West London and | wait to express my objection and opposition to
plain packaging and contribute to the Consultation of Standardised Packaging to Tuhau:cu Products.

Qver the years | have employed very highly skilled individuals warklng on our cre;ntive work far Gallaher
Limited and lapan Tobacco International {IT1), together providing emp[wment and suppcrting the UK
ecnnﬂm*y with profit and tax revenues.

The Evidence , E

In the prevlous d4-mionth consultation, thase Plain Packaging. plans were rejected by hearly two-thirds of
responses. - . _

Since then, no evidence has been presented by the Chantler Review that Plain Packaging will have eny -
positive effects on UK smokers. In fact recent evidence from Australia points to the contrary where the
figures of underage smoking has actually Increased between 2010 and 2013. This has reversed previous
declines supplying proof and evidence that'Plaln Packaging doesn’t and isn tworkmg

Australla is the only country i in the worldto run this Plaln Fackagmg EHpETImEI'It and in Slr Cy‘r]l S OWn

words ‘It Is too early to draw definitive conclusions’ from Australia.

This is therefore contradictory wlth his own conclusion that Plain Packaging is likely to have a positive
impact on smoking behaviour nor Increase the rate of dedline in smoking. The Australian government are
not even reviewing thelr own Plain Packaging palicy until December 2014. Sureh.r it wnulr.‘i he wise to wait

and see wha‘t the uutcc-me there isTt

Developments

This is niow the third consultation on this | Issue over the |last & years, with Plain Packaglng belng rejected by
the majuriw ar respondems and hc-th Conservatlve and Labour guvernments due to lack of evidence




It Is also dlsappolnting that this very short (enly 6 weeks) consultation has landed in the middle of the
summer holidays. Taking time to analyse these detailed Impact Assessments and consider draft regulations
and respond is an additional further burden on small companies trying to operate,

With developments already from the EU Tobacco Products Directive {TPDE} coming in to effect in May
2016, which will ban packs of cigarettes in packs of less than 20 and RYQ in packets under 30g, itis
disproportionate that the UK pushing forward with this plan.

The large grawth In lliclt trade in this country is well documented. TPD2 will almost double the minimum
price of cigarettes, almost treble the minlmum price of hand-rolling tobacco and by banning the sale of
menthols by 2020, the already cash strapped UK consumer will be led in to a perfect storm of cheap illegal
trade and crass border tobacco shopping with reduced standards of control of the product or where their

money paid eventually ends up.

why would the UK push forward with an unproven policy of Plain Packaging without its own display ban
implemented, with no international evidence, with no consultation consensus nor the EU's TPD2 in

place?

Surely the UK should work with the EU TPDZ and analyse that before adding further red tape for the retail
industry and removing our world leading creative jobs prematurely and handing them to other Eurcpean
husinesses on a plate. ' : ' '

In February 2013, the Minister for Business and Entarprise stated his intentihn to "deffver more certainty
for business fand to] continue to withhold agreement for any new reguiations that gold plate fegistation.”
- Surely the Government should stand by this promise to help small businasses in the wholesale, retail and

creative sectors,

The Draft Regulations

Again, with llliclt trade growing, creating a standard template will provide criminal counterfeiters with a
standard farmat across all brands. If packs are easier to make (fake) then more fake packs will he on the
black market. When packs are on the black market, no-one knows where or with whom they end up.

These regulations do nat stand up to the Government’s own Better Regulation principles. These principles
state that AN‘:"'regulat_]Dn should be clear, transparent, accountable, proporttanate, consistent and
targeted at only cases where action is needed. Thls is clearly NOT the case as other measures such as TPD2
and the Display Ban have not yet been fully implemented, and without evidence from the only other

* expariment — from Australia. '

The black market and illicit trade.

A report has been published by KMPG that examines the tobacco situation In Australia and indicates a '
growth in tha illicit tobacco market since Plain Packaglng was introduced. It grew from 11.8% to 13.9%.

The 2014 impact assessment also sates that there Is likely to be an increase in the UK duty Paid segment if
Flain Packaging was implemeanted.




Further evidence from Australia shows that since Plain Packaging was intrﬂduced., CONSUMErs are even
mere driven by price. If this is mirrored by a Plain Packaging policy in the UK; they may turn to buying mare
tabaccu illegally (currently at 45% of roll-your-own and 16%) and thereby creating less footfall in to our

strugglrng retail trade.

Impact aSsessmant

P]aln packaging WI" add an increased problem fnr retailers making stock management very dlffn:ult and
tnereasing the time to serve custoimers.

The Assessment has been given an Amber ratmg suggesting that the Governments own experts on
regulation ha‘-.fe concerns about it that nead to he addreased :

l urge you tu prt:rtal:t my business, tha UK creative industry, the Intellectual Prr:n|::rart15,|r nf brands and the
’r'reedc:m of choice. -

These Plain Packaging plans are plain wrong.

p————— T P LA addraa:ae-:i A.ny- vigws or ﬂp]nlc-ns presenled are solely these of the aulhor and do

ot neGessanty TEPRESEnt tibse of [ Diavld Jonesr[.‘;gslgn IFytau are nal Lhe fnlended reclplent, e advizad that you have recelved Lhig emall [n emor and Lhal any uss,-
dissaminalen, farwardng, prinking, or copying of this emall 15 Sidely gproflblizd. IFvou havs recelved thia emall ln s please nolfy (he seidsr.

Davld Jones Design LI 13 reglstered In England and Wales Moo 7143034

This email'was received from the Internet and scanned by the Government Secure Intranet anti-virus service
supplied by Vudafone in partnership w1th Symantec :

DH users see Cﬂmputer virus guidance on Delphi under Secuntjr inn DH, for fuﬂher datalls In case of
problems, pleaae call the IT support hf:Ip desk. . :




Sent: ' August 2014 23:08 o
To: Tobacco Packaging
Subject: Standardised Packaging

[ would like to say | totally disagree with the standardising of tobacco products.. It has to be stopped.
will not make the slightast difference to people who really want to smoke and | do not belleve it will
achieve the Department of Health's objectives. In Australia where standardised packaging has been
implemented, smoking prevalence has not decreased but illicit trade has increased by 20% sincelits

introduction.

We must consider the effect it would have on consumers, wholesalers, retallers and our busingss and
livellhoods, ' : '

PLEASE CONSIDER ALL OF THE ABOVE AND LEAVE THINGS AS THEY ARE.

o

This em;_:ﬁI was recefved from the Internet and scanned by the Government Secure Intranet anti-virus
service supplied by Vodafone in partnershlp with Symantec. '

DH users see Computeivirus guidance on Delphl under Secdriw in DH, for further detatls. In case of
prablems, please call the IT support helpdesk. : : '

A
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ASIPI

Agoclaclén fnteramprlcania de 1 Prnpledagd fnfdlect ]
Initzr- .:'-rrlrrtu.u Anochulon of Intelieln| Praperty
ana g3 Propiledade Intelectial

SUBMISSION TO THE CONSULTATION ON THE INTRODUCTION OF REGULATIONS
FUH ST.IUANDAHDJEED FA'EKH.GWE aF. TDBAEEI:I PRGDUCTS OF THE UI{ DEPﬂHTMENT OF HEALTH

The In’tﬂr—Ameﬁmn AsSuclatrun of Intallectyual Property {ASIPI:I Is @ nbi-profit organization,
_establiished in 1964, with the purpose of bilnglng together professionals fntsrested In studying,
disseminating and deuelnping Intatiéctual property laws b the-Americas.

ASIPI's objectives zre advising governments and Intergovernmental entftfes on thatters related to
the ‘unification of the Intelléctual property laves, a5 well as encouraging reJatinnshlps w[th refated
énthies, suth as the Wnrld Intelactual Propgrty Grganlzation (WIPD).

ASIP? r_e_i:ugnizes 'the gffarts of the Uk Gnvemme’nt.'tt_s Improve the public health policy and the
welfare of the population.

Alchough ASIPE takes no position on public health pollcy, it-has consistently expressed its opposition
to standard]zad packaging because it would affect the righis of trademark owners and restrlet thelr
legitimate use. *This éould weaken the trademark systam and have Indirect and unintended
consequences that go beyond public health, ' .

Concerned by this Issée, on JI._..IJI'IE 5, 2011, ASIPI submitted ks conterns regdrding the Australlah
*Draft Bill" requiring plain packaging on all tobacco products.

lust over a year later on July 5, 2012, ASIPl wrote ta the UK Departiment of Health {DH) in.res'pnnse
to Its publle cansultation I'm.thlng views on the potentfal Introductlon of standardized packag1ng n
the UK : L

¢ ASIP) shered its professional view that standardized packaging -would vialate several
provislons of International IP law, including -Article 7 of the Paris Conventlich and Articles,
15{4) and 20 of the TRIPS Agreethent {which would not be Justified by Artiels 8 of TRIPS). We
cunsldered It particularly damaging for the UK Goveriiment to undermlne such agreements -
due to the historlc role of thi UK in supporting IP rights Internationally.

s ASIPI also expressed concerns at t'H_e effact the pellcy would haué on the lllicit trade in
tobaceo preducts, and its scepticism that trademarks or packaging Influsnce smoking.




« ASIFI highlighted that the IP systern, especially trademarks, shauld be seen as a mean to
pulde the consumer and strengthen the publlc pollcy refated to public health.

#51PFs vlews an all of the above have not chenged since July 2012, To the cankrary, ASIFI rermalns
firmly of the view that standardized packaging will weaken the cohsumer and the JP systam while

potentlally benefiting criminals engaging in the llllcit trade. ASIPI belleves that there Is now further

evldence ta support these urews

i o you have any observations about tha rapart uf_tha Chantlar Reviaw thak you wishta
kring to our attentlon? :

ASIPI ohserves that the Chantler Revlew did not ¢amment on trademark and IP issues. This [s
disappainting glven the Important precedent the policy sets with regard to iP rights, and the
likelihcod that a declslon taken by the UK Government with raspect to tobacco could be seen by
other Governments to give the ‘greén light’ to expropriating the property of other righis holders {not
necessarlly limited to the tobacco Industry).

ASIPI i5 also unconvinced by the concluslons of the Chantler Review about the INcTt trade. The it
trade 15 3 compiex sublect, and ASIP] atknowledges the difficulty of Tnvestigating It fully {particularly
in the short perled within which the Chantler Review had ta report). However, It seems that the data
from KPM®G, 7 well-respected consultancy, shoild not-be dismissed so easlly. There also appaars to
be an Inconsistency betwean HMRC's assessment [that “standerdised Euckagfng Iz ftkely to enfionce
tnd diversify current risks that the UK faces from tobareo froud”),' and the Chantler Réview's
disrivssal of the rlsks, Bath pelnts are picked up in responsa to the other consultation questlons.

2 vm_x'haua any [nformatlan, (n particular any new or additional Information slnce tha 2012
consultation, relating to the wider aspects of standardlsed paclaging, that you wish to bring
to our attention?

Thare |5 no additianal Infarpration in respoct of the legal lssues sirice the 2012 consultatlon. As
‘explained abova, these have not changed and In aur view remaln 2 major concern, not least sipce
they have not bean addressad.

The legal lssues pre also of particular interest to ASIPI members given the Involvement of three
_Amgrican ¢ountrles {Cuba Hondurss and the Dominican Republic) In the WTD proceedings agalnst
‘Australla’s plaln packaglng lsw. We would therefora urge the DH to glve due consideration to the
concerns and the comments we have with regard to Question 3 of the consoltation set out below,

Ay referenced above, ASIPI is concernad that the Chant['ar feview misunderstands the risks that
standardized packaging poses to the lllicit trade, ASIPI racommends that the DH does not disregard
the KPMG report on the illlclt trade [n Australla as thie Chantler Ravigw’s basls for ‘doing 50 appaars
flawed.

The Chentfér Reviaw [s dismissive of the risk that standardized packaging poses to the illcit trade, Sir
Cha ntier_ Indeed mentloned: ™. am Rot convinced by the tobeeco Industry's orgufnent that
stondardised packaging wauld increase the Micit market, espacially In counmterfalt cigarettes”.?

By contiest, the Impact Assessment drawd a more cautious conclusfon: “Aftbaugh compliance

L Pa'ragralpl-_u 1326, Impack Assassment,
* paragraph 5.13, Chantlar Raview.




megsures are in ploce ko mitfgate generic risks ossociated with iifclt tobacca goods, BMRC assesses
that stondardised packaging fs fikely to enflionce and diversify current risks that the UK foces from
tobacco fraoud, afthough there fs ao divzet information or evidence to enable estimation of any
increase to the size of the Wicit morket... ..\ We conclude thot there 5 likely to be an Increase in the UK
duty unpaid segment but we have no meons of quantification.””

The Impact Assessment’s cqncluﬁlbn ahpears more canslstent with the advice from HMRC that:
“standardised peckaging probably does enhonce ond diversify the existing risks the UK foces but it is
very difficult to guentlfy ony changes tn risk becouse there Is such a fack of good data®”

It would séem to us that a risk that Is ‘enhanced’ and ‘diversifled’ 1s a risk that Is greater and harder
to manage. The Chantler Revlew appears to lanare this. Despite this Haw, the Impact Assessment
cites the caacluslons of the Chantler Revlew on the MMicit. trade as If Jts analysis was primary
evldence: “The consultation has fdentifled potentief risks of the it market igcreosing if

stendardised packaging fs fntroduced, Afthough the consuitation hus provided no bosis to quontify a
" chonge {efther gn increase or decrease) In the tax aap, it fs Importont to consider the potenital

impacts if it dit. However, It sholdd be noted that the Independent review led by Sir Cprt Chonther -

conclutded f om not convinced by the tobacco industri’s argument that stondgrdised packaging
wentid Incrense the Ifficit market, especially in muntm;r‘e{t cigarettes’ "

ASIP) urges the DH to review the underlylng avldence on the illicii trade because the Chantler
Hewew's conclustons do hot appear to be wholly refizble,

In addit[on, the I_Jas{s on'which tha Chantler Revlew discaunted the KPMG repart appears [mprudent.
The Impact Assessment clalms that the effect on the lllicit trade cannot be gquantified. This caution
follows the advice of HMRC that subficiently robust data Is not avallahle.® The advlce of HMRAC is
perhaps unsurprising stice thy Miclt trade is mherently cavert and difficult to measure. Howavar, In
such clreumstances the Chantler Review's dismissal of the KPMG study lacks any clesr basls. The
Chantler Review toncluded that the KPMG report was unreliable because Jt was Inconslstent with
other studles: "In o sftuation where estimotes differ by such ragnitudes, | do not have confidence in
KPMG's assessment of the sixé of — or changes i — tha iWickt market fnt Austrafio T

Yet f there s mo “good data™ it seems rash to dlsquaﬂﬁr one set of data solely for its Inconslstency
with ariother data set that Is not considered wholly robust elthar. It certalnly does not seem
appropriate to disrégard e study by KPMG who have ',rears of gxparlence producing such reports for
the Eurepean Comrmlsslan’s Anti-Fraud Office {DLAF] .

It would be doubly strange for the DH to disregard the KPMG stuu:l-,.r when a key component {the
‘Empty Pack Survey'’} Is endarssd by the Impact Assessment. I the contest of monttoring potentlally
licreased crass border thopping and illictt trada the Irpact Assessment states that it; “wilf need to
take accobnt of sobrces of evidence such os the Empty Packs Survey ond dato colfected by HMRC?

2 Paragra_phs 126 2kid 135, Impact Assessiment.
[2 } Meeting with Andrew Leggett, Deputy Directar, end Jodith Kelly, Tobacco Strategy and Pollcy Teamn, Hid
Hevenua and Cistams. Locobien: HMAC at 100 Perfoment Street ot 16am on Friday 7 March zuM
Paragraph 128, Impact Aszessment.
[2 ™) Meeting with Andrew Leggett, Deputy biractor, ard Judlth Kelly [rafarenced aboye),
Faragraph 5.5, Chantier Rey e,
* et robaceo In Australta, 2013 Full Yaar F!npurt. 3 Aprll 2014, page 7, hittps:/fvaww.imperlal.
tabacro.comyfassets, ﬂJes..-':msf KPMG_FY2013_lilicit_ Trade_Report __FINAL___11 _April_2014.pdf
* paragraph 182 af the Impact Asseéssment.




3, Do you have any comments an the draft ragulations, Inghuding snything you want to draw
ta our attentTon on the practicalities of Implementing the regulations, as drafted?

The draft regulations clearly viclate Article 20 of TRIPS. That provision states: “The use of o
trademuork in the caurse of trade shofl aot be unfustifiably edcumbered by speclal requirements, such
of use with arother trademark, wse in o spectal form or use fn o manner datimentdf to fis copbility
to distinguish. the goods or services of one undertaking from those of other undertakings.”

The drafting of Article 20 TRIPS makes It clear that the speclal reguirements $pecified In the
provision are only examples, and not Intended to provide an exhaustive Nst. The fact that
standardized packaping Is not mentioned edpressly does not therefore maka It any less ralevant.
Paragraphs 3 and 7 of the draft regulstlans {which mandate the permitted colour or shade of
cigarette packaging and hand roflad tobacch packeging respectivaly), and paragraph 5 {mandating
the appearance of clgarettes, Including IImTt_étIun_s on the text appearing oA a cigarette} would
almost certalnly be considered ‘speclal reqalrements’ For the purposes of Article 20,

Thess prnvrsrn'né of the ﬂra_ff regulations are also dearly detrimental to the capacity to dlstingulsh
one product from Its competftors. Indeed, the ellmination of brand differantistlon |5 th& purpose of
the poliey accarding to the Chantlar Review: “The fntent af standardfsed pockagling Ts Indeed io
remove oppealing brand d.l[fferen tatfon. "

Fh‘mll'f..rJ It thasa provisfons J.ﬁruuld encumher the use of trademarks drastically. The meaning of
encumber' 15 to Imped& or restrict.”* According to these provislans, anly the brand mame could
appear on packs and cigarettes and only Tn a mandated slza, tvpe and colour, Any ather wse of
trademarks would be prohiblted.

A!thau‘gh s0me carmmentators argie that Article 20 permits encumbrances that are '|ustified’, this Is -
subjert to debate. Even If, for the sake of arguinent, we eccept the proposiion that justifiable
encumbrances Are permitted, It saems most unlikely that the Regulations wauld rmest such a-test.
such a drastizinterference with the right of a trademark owner would require a clear and campelling
public health benetlt, with the burden of proof on the DH. However, nelther the projected figures in

the Impact Assassment nor the conclusions of the Chantler Ravlew [which antl:rpates only
“modegst” Impact from standardized packaglng} support this.!* Further, there has beea né evidence

from Australia to nk standardized packaging to lowdr Ieuels of staaling (among efther adults ar
children),

ASIP( takes this opportunity to remind DH that Article 8 TRIFS does not make the regulations tawful,
Artlcle 3{1} states: “Members may, I formulating or amending thelr fows and regulations, odopt.
measures hecessary. to protect public heolth and nutritfon (..}, provided thot such measures are
consistent with e provislons of Biis Agreement,”

Since Article 8 explicitly stites that any measure needs to be consistent with the pravistons of this
Agreement, Article 8 does not provide @ blanket exemption that enablas a country to Ignore any
provision .of TRIPS an public health grounds. Such an Interpretation would render the entire
agreement meaningiess. Instead it 'I_s_'_d eclaratary, and permits parties io the agreerment to take steps
whete nacessary to protect public Realth and nutrltion which are conslstent adth other provislons of
TRIPS. Not only Is there no basfs td Interpret the text as ghing Article 8 priority over Article 20 or

Paragraph 5 2, Chantler Review.
! it prfpwaw.axforddiction ares. com/fefinitlon fenglish/encu mber
1 Parageaph 18, Chantler Revlew.




other provislon within TRIPS, but even {F thls was (ndeed the case, there remains a requirement that
the measure be ‘necessary’. As mentlaned above, the shsence of any evidence pru\ring the efficacy
of standardized packaging makes [t unlikely that this test would be met.

Finally, thera |s Article 15{4) of TRIPS {and Article 7 of the Paris Conventlon which it 15 almost
identical to). Article 15{4) states; “The noture of the gouds or services to which g trodemark f5 to be
cpplied shalt in ne case form an.obstacle to registration of the trademork.

Sincé 'replstratlon” of a trademark cannot be separated from fts ‘use’, tha prevention of rights
helders belng able to use thefr trademarks is an effective obstacle to their registration and & further
tegal issue to be resolved. The inseparabllity of ‘reglstratlon’ and ‘use’ Is more apparent when read
together with the preceding clause {Article 15(3)) which sllows parties to “moke registrobifity
depend on use”. '

Mthnu’gh the Patls Conventlon has no equlvalant of Article 15{3) It makas the same connectlon
betwean reglstratlan ang uss, prohlbiting the invalidation or a denfal of reglstration axcapt n fimited
circu msta nees In cluding when they are devold of distinctive character.

Finally, trademark rights being considered as property rights under Internatignal IP trestles and
natlonal faws, we are surprised that the draft regulations {as well ss the Impact Aszessment) de not
provide for inonetary compensation due to the exprogriation of the tradems rk rights.

4, Are you sware of any Turthaer suldence or Information whlch would Irnprm.rﬂ the
assumptions or estlmates we have made In the consuitatlon- -stage Impact essassment?

ASIFI I concerried that the DH may not completely appreciate the rale and purpose of branding and
tmde marks. This has potential ramiflcations for how [t then valuas brands,

© ASIPL congiders It Important to remember that trademarks and branding provide important welfare

benefits with mutual advantage to rights holders and consumers. It shauld not be thought that
trademerks and branding are mere ‘marketing tools’ that allow the dghts holders te Increase their
profits {or consumers te adopt an (dentltyl. : :

ASIP1 considers that the Impact Assassment could be improved by taking account of ths full range af
purposes trademarks fulfil. For exarnple, the [mpact Assessment focuses un consumers’ lass In terms
of absenice of self-expresston. This ignores the fundamental rale of brands in dencting s source of
orlgin, quality and hélping consumers o easlly 1dentify the goad they want io acquire and avoid
those that they daii't: Tha absence of such Fecogaltion |3 puzziing given that the UK Government's
tntellectual Property Office website clearly sxplalns the role of a brand in such terms: “A brond con
b a trade name, a sign, symibol, sfogan or anything thet {5 used ta fdentify and distfgulsh o specific
praduct, service or business, But @ brond Is much more fhan this; it can ofso be o ‘promise of an
eaperfence’ and conveys to consumers  certoin assurance os to the foture aof the product or service
they wilf receive ond also the standards the suppifer or monufactuier seeks to malntain... * ™

_ASIP1 waiild lIke to onderstand better how the fpact Assessment determined the lass of brand
value ta tebaren manufacturers and retallers at £166m," This Is 3 much lower figure than that

which lndependent experts place on sorne of the Jargest tobacco brands. For example the Marlbero

¥ »* Autlcle 6 quinguies(8.2.)
htrp,f.r‘www Ipo. gov.ukitypes/tmyt- ah-::urft whatisfbhran ds.htm
** paragraph 12 of the Impact Assessment.




brand alone was recent]y estimated at $67.3bn, ranking It the nlath most valuable globally.' AsipI
would respecifully submie that such a low valua for the ndustry’s comblaed brands further Implies a
fundamental misunderstanding which should be mrrec!ed

We remmaln at your dispasal should you need clar]ﬂcat]nns or additiofial informatlon.

Yours slncerely, |

August 7,

U hitp/fwww businessTnsld armmfthaalg-most-ualuatjlg-brénds-ln-:he-wurld—lum-s'#'ﬂvm_arlhpro-l_z
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Consultation on the intreduction of regulations for standardised
packaging of tobacco products — Response Form

a. Are you responding {required):

[ JAs a member of the public (go to question b) |
[ ]As a health or social care professional {go to question b)
[ ]on behalf of a business or as a sole trader {go to question ¢}

[<]on behalf of an organisation {go to question c)

b. Please provide your detalls and contact Information:

Name of respondent {required)

Address. of respondent {required):

Contact email address (required):

Now go to question f

c. Please provide your organisation’s details and contact information:

Name of organisation {required):

| Welsh Medical Committee | ]




Name of persan providing submission {required):

Welsh Madical Coammittee

Job Title {required):

l Welsh Medical Committes

Contact address of organisation (required): '_

Department for Health and Social Serv

vices L
| Welsh Sovernment ' '

Is this the official response of your organisation? {required): |

[ ves

XNo

d.  Ifyou are responding on behalf of a husinesé,'what type is it?
[|Tebacco retailer (supermarket)

- [_|Tobacco retaller {conventence s_tare]
DThbaccﬂ retailer {other typé of shdp; or hus[_nessj

[ ISpecialist tobacconist




[ |Duty free shop

[ Iwholesale tobacco seller

DTt;bécm manufacturar

[ JRetailer not selling tobacco products

I___fPhan"naceuti’ca_l industry

DBu:aéness involved in the design or manufacture of péckaging

[ |other (please provide detalls below)

If other, please tell us the type of business:

e If you are responding on behalf of an organisation, what type is It?

[X]NHS organisation

[ [Health cﬁaritnyGD {working at nationai level)

[Local Authiority |

[Local Autﬁor[_ty Trading Standards or Regulatory Services Depariment
[ JLocal tobacco cc:ntrél alliance | |
DHetail representative organisation

- [indusiry representative organisation

[ ]JOther type of business represantative organisation




- [ Juniversity or research organisation

[ |Other (please provide detalls below)

If other, please tell us the type of organtsation:

f. ©~  Does your response relate to (r_equired):
.[.:lUn]ted Kingdom “ | i
[ |England only

[ ]Scottand only

Wa_les only

[ JNorthem ireland only

g. Do you, or the business or organisation you represent, have any direct or
indirect links to, or receive funding from the tobacco industry? (required)

XNo
[IYes (please describe below)

If yos, please describe:




h. if you do not wish your details to be Identified in the summary report of
consultation responses, please tick this box E

Cansultﬁtion questions

1. anynu have any observations about the report of the Chantler Review that
you wish to bring fo our atiention?

The Welsh Medical Commiitee agree with the conclusions of the independent
Chantler Review that the avallabie evidence supports the infroduction of
standardised packaging for tobacco products. There is strong evidence that liveried |
packaging reinforces brand image and encourages smoking amongst young people
as highlighted in the Review. The introduction of standardised packaging should
sarve to raduce the rate at which chifdren take up smoking. We would therefore
welcome the positive Impact that this would have on Public Haalth and it appears fo
be implausible that standardised packaging would increase tobacco use,

The Chantler Review summarises the beast available evidence on the effectiveness
of standardised packaging, which together indicates that it would reduce the appeal
of cigarettes and smoking and address the use of packaging elements that mislead
smokears about product harm. '

Whilst the Chantier Review acknowledges limitations in the evidence currently
avaflable, we support the assertion that standardised packaging, in conjunction with
current tobacco control measuras will lead fo an important reduction over time in the
uptake and prevalence of smoking. Emerging evidence continues to support the
positive impact standardised packaging wil have on reducing tobacco use.

2, Do you have any information, in 'pa_rtic:ular any new or additional information
since the 2012 consultation, relating to the wider aspects of standardised -
‘packaging that you wish to bring to our attention?

Standardised packaging for tobacco products was intraduced in Australia in 2012 in
conjunction with enlarged graphic health warmings for tobacco products, with the )
intention of achieving a reduction in youth uptake. These measures were designed
to achieve a sustained reduction in tobacco use over the longer term, although
emerging data already suggests that standardised packaging may be having an
effect on smoking prevalence. Consumption of tobacco and ¢lgarettes in Australia in
the first quarter of 2014 was the lowest ever recorded, measured by estimated
expenditure on-tobacoo products adjusted for population growth. The evidence also
sliggests that smoking behaviours have changed since the intreduction of




standardised packaging in Australia, with assessments made befere and after the
introduction of standardised packaging indicating a significant reduction in the
number of psople chserved smoking and people openly displaying cigarstte packets.
The reduction in the visibility of smoking will also tend to contribute to-a reduced
uptake. One of the additional benefits of standardised packaging may be to
encourage smoking cessation as there appears to be a sustained increase in ¢alls to
| the Australian National Smokers Association hslpline since the introduction of
standardised packaging and enlarged graphic health warnings.

Recent evidence from the United Kingdom has demonstrated that standardised
cigarette packs are percesived by smokers to be significantly less appealing and less
motivating to buy than branded packs.

Currant raviews all suggest that standardised tobacco packaging would contribute to
fmproving public health over and above existing tobacco conitrol measures by
discouraging young people from taking up smoking, encouraging people to give up
smoking, discouraging pecple who have quit or are trying to quit smoking from
relapsing and reducing people's exposura to smoke from tobacco products, as
standardised tobacco packaging would dster young people from starting to smoke by
removing smoking identity, where personality attributes are attributed to specific
brands such as 'cool’ and 'popular. Standardised tobacco packaging can weaken
smoking identity fo brands and are less appealing in terms of projection of
personality attributes. Reviews have all suggested that young adults when using
standardised tobacco packs are more likely to think of quitting or increasingly
wanting to quit as the branding was removed. A reduction in smoking pattarns will
also have the impact of reducing people's axposure to smoke from tobacco products.

3. Do you have any comments on the draft regulations, including anything you
want to draw to our attantion on the practicalities of implementing the
regulations as drafted? '

The Welsh Medical Commitiee welcome the draft regulations set out in the
Consultation and agree that the proposed tobacco packaging would be sufficiently
unappealing to have the desired impact on tohacco uptake and use. We would also
support an increase in the size of graphic health wamings on tobacco products to
cover B5% of the external front and back surfaces, as required by the revised EU

Tobacco Products Directive 2014,

Within Australia legislation on standardised packaging cavers all tnbacm products.
We believe that regulations in the UK should do the same, although as the
Consultation acknowledges, very few children or young people use specialist
tobacco products, including cigars and pipes, but their use is associated wlth a
substantial risk of harm.




The extansion of the regulations on standardised packaging to cover all of the
tobaceo products would ensure the significant risk to health of using these products
not being underestimated-and changing fo a different tobacco product would not then
wrongly be seen as 'safer alternatives' to cigarette smoking. The extension of .
legislation on standardised packaging to cover all tobacco products would also
provide a consistent message about the need to reduce tobacco related harm,

4, Are you aware of any further evidence or information which would improve the
assumptions or estimates we have made in the consultation-stage impact -
assessment? '

Systematic reviews suggest that standardised tobacco packaging Is helping to
reduce smoking rates as part of a comprehensive tobacco control stratagy.
Standardised tobacco packaging would be able to deter young people from starting
to smoke and support the adult smokers who wanted to quit, ultimately raducing the
ovarall consumption of tobacco products. Smoking related diseases are a leading
cause of healthy inequality and standardised tobacco packaging may help to reduce -
these inequalities. Standardised tobacco packaging is expacted to reduce the
appeal of tobacco products in both adults and chlldran compared to branded packs.
Smoking is the primary cause of preventable morbidity and premature death.
Treating smoking related illness is costing the NHS billions of pounds each year.
Reducing the uptake of smoking is a key public health goal and the Introduction of
standardlsed packaging of tobacco products will contribute to the achievement of this
goal. We therefore agree, as sef out in the impact assessment, that standardisad
packaging of tobacco products will result In significant health benefits.

.| The Impact Assessment does however raise concarns over the potential for
standardised packaging to facilitate an increase in the consumptlon of lllicit tobacco.
We would however agree with the findings of the Chantler Reviaw that, providing
HMRCs currently affective acfions on tackling illicit tobacco continuse, there is no
raason to believe that such an increase will occur. The proposal for standardised
packaging include all the necessary markings and features required to assist with the
identification of genuine products. I is noteworthy in the Chantler Review, customs
data from Australia shows no significant increasa n illicit tobacco following the
introduction of standardised packaging. - -

Thank you for participating in this consultation.




The Department of Health and Devolved Administrations will only contact you should
we seek further information about your response. -




How to get involved in the consultation

The consultation will run for B weeks, from 26/06/14 to 07/08/14, Responses are
invited from any interested group, company or person.

Respondents are encouraged fo provide their views online, but respunseé can be
made in any of the following ways:

Completing the ﬁnlina form on the Department of Health website at:
http.{/consultations.dh.gov.uk/tobacco/standardised-packaging-of-tobacco-products-
1 ' .

o Filling in the respoﬁse form by dnwnlnadjn_g It af;

https: //wwew.gov.uk{government/consultations

o Emailing your response to:

TobaccoPackaging@@dh.gsi.gov.uk

o Posting your response to

Depariment of Heaith

-Standardised Packaging Tobacco Consultation
PO Box 1126 '
CANTERBURY

CT1 9NB
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Consultation on the introduction of regulations for standardised
packaging of tobacco products — Response Form

a. Are you responding {required):

[JAs a member of the public {go to question b)
[ ]As a health or social care professional {go to question b)
[]JOn behalf of a business or as a sale trader {go to question c}

(X]On behalf of an organisation (go to question c)

b. Please provide your detalls and contact information:

Name of respondent {required)

Address of respondent (required):

Contact emall address (required):

Now go to question f

c. Please provide your organisation’s detalls and contact information:

Name of organisation (required):

| International Chamber of Commerce UK (ICC UK)




Name of person providing submission {required):

- Job Tltle (required):

[ Senior Policy Advisor

Contact address of organisation {required):

| 12 Grosvenor Place, SWIX 7HH |

_ your organisation’? {requlired):
ves i |
[INo

d.If yﬁu are reapdn’diné ﬂ:n behalf of 2 business, whﬁt_ type is It?
I:Ichacc? retaller ’(suparﬁaﬂ{et} | |
DTG_bEiGCO rata:flar {tr;an;enienca store) -

[jTﬂhaccﬁ retéile_r {nt.her type of shop or busingss)

[ specialist tobacconist | . - )

[ IDuty free shop




I:]Wholesa'[e tobacco seller

[ ITobacco manufacturer

DRetailer not selling tobacco products

[_JPhamaceutical industry

_[:IE:_us_ipess invelved in the des:igg or manufacture of packag[ng

Y a4

[ JOther (please provide details below)

If other, please tell us the type of business:

e. [f you are responding on behalf of an organisatlon, what type [s 1t?

[ JNHS organisation |

[ JHealth .charitnyGD'{wcrking at national level)

[ JLocal Authority

[Local Authority Trading Standards or Regulatory Services Department
[ ]Local tobacco control alliance |

[ |Retait representative organisation

{_industry representative organisation

IEDthar type of busiﬁess rapresentative organisatinn.

DUn_Iversity or research organisation

[ |Other (please provide details below)




If other, piease tell us the type of organisation:

f. Does your response relate to (required):
[{]United Kingdom

|:]Englan::1.t::n|§..ur

[]Scotland ::m[y.r

[ Jwales only |

|:|N0ﬁhern freland only

g. Do you, or the business or organisatlon you represent, have any direct or
indirect links to, or receive funding from the tobacco Industry? (required)

[ JNo
[Yes (please describe below)

If yes, please describe:

ICC UK has three.fobacco companies in mambership. Thesa firms provide less than
three per cent of the organisation's annuaf tumover. t should also be noted that ICC
only engages on public policy issues whith are of interest to our membership as a
whole; we do not {and cannot) represent individual businesses or sectoral interests

h. If you do not wish your detalls to be identifled [n the summary report of
consultation responses, please tick this box N




. Consultation questions

1. Do you have any observations about the report of the Chantler Review that
you wish to bring fo our aftention?

2; Do you have any information, in particular any new or additional information
since the 2012 consultation, relating to the wider aspects of standardtsed
packaging that you wish fo bring to our attention?

1. The consultation raises a number of frade- and investment-related issues that
are of significant concern to international businesses in the UK. Qur comments on
the consultation are limlted to addressing this paricular set of issues—rather than,
say, considerations related to public health or retall business—in line with the remlt
of [CC to pramote trade-led growth :

2. From an I1CC. perspectwe the key issues that arise from the proposal are as
follows: .
a. the risk of implementing domestic leglskation in contravention of the UK's legal

obligations under World Trade Organization rules—not least given the ongoing WTQ
dispute settlement case involving analogous legislation introduced by Australia in

2013,

b. the risk of {inadvertently) reinforcing the growing trend for governments to
apply health-related measures in protactionist manner.

C. a concem that some countries may adopt “refaliatory” trade measures in
response to plain packaging legislation—either in advance of or following the
conclusion of WTO dispute settiement ai::tht::ns—;:w.::tentlally,fr impacting on other
seciors of the UK economy.

3. Each of these issues is dealt with in furth.er detail below.
WTO compliance and possible dispute settlement action

4, We believe that there is a fundamental question as to whether standardised
packaging measures—which would result in a total prohibition on the use of all
design and composite trademarks for tobacco products to consumers—would
represent a breach of a WTO Member Stale's Internatrona! ohhgatinns




5. We provided a full analysis of the legal issues raised under WTO rules by
standardised packaging in our submission to the Government's 2012 consultation on
"standardised packaging of tobacco products”. Qur-concemns in this regard remain
extant but are nof reproduced here given the focus of this consuitation exercise on
“new” and “additional” evidence.

6. In this tonnection, however, the Government will be aware that & WTO
dispute was initiated in 2013 by the Governments of the Dominican Republic,
Honduras, Indonesia, Cuba and Ukralne against the Government of Australia
following its enactment of standardised packaging legislation,

7. In light of this engoing dispute, we would ask the Government to give due
considaration to whether introducing analogous legislation while this dispute is
ongoing risks friggering a further legal challenge {agalnst the UK/EU} under the
auspices of the WTQ. Such a challenge would clearly incur significant.costs fo the
UK Exchequer, as well as placing further strain on the WTO system itself.

B.. Dﬁ this basis, we believe it would be advisable—at a minlmum—far the UK
Government to wait for the current WTO dispute to be settled before considering the
enactment of comparable legisfation domestically.

Regulatory prr:-tectic:n.ism

9. ' Further, wa helieve that there |s a risk that standardised packaging
legislation—if adopted without a robust and "water-tight” evidence base—might set a
precedent that could be employed by other states for protectionist purposes. In
narrow terms, there Is a potential danger that some states may use standardised’
packaging requirements fo restrict international compehtmn in ke:-.f sectors (i.e.
outside the tobaom sector).

10. Mors bmadly, however, over the past 18 months we have seen an increased
use of publm—health and environmental grounds to justify ostensibly protectionist
policies in & number of emerging economies. Given the importance of open markets
and legal certainty to the UK's economic recovery—and in particular its export
performance—we would encourage the Government to ensure that domestic policy
making does not inadvertently reinforce thése protectionist trends, This should mean
ensuring that all regulation, whether justifiable on the basis of public policy or not,
appropriately considers the impact on international trade and investment.

11.  Such an approach should provide the Government with greater “moral”
leverage to challenge the imposition of protectionist barriers in overseas markets; as
well as avoiding the need for lengthy dispute settlement proceedings and the direct
and Indirect costs that accompany this.

12.  In this context, we think it would be appropriate for the UK Government to
undertake a new regulatory impact assessment of the proposed regulation—taking




Into account, inter alia, trade related issues (which appear to have been absent from
the initial assessment); as well as the costs to the wider economy from potential spill-
over effects (ses e.0. paras 7, 13 and 14). Given the precedentlal nature of this
legislation, such an agsessment should, in our view, receive a “green light” oginion
from the Regulatory Policy Committee.

Retallatory measures |

13.  We are also potentially concemed about the use of retallatory measures
against UK firms in other sectors. We note that such-measures have already been.
mooted by some jurisdictions in response fo the corresponding Australian legislation.
Wa would encourage the Govarnment to consider this risk more fully—ideally as part
of any further impact assessment exercise. '

[ 14.  Even if retaliatory measures may be only deployed in the short term, this
would still have a detrimental impact on targeted sectors of the UK economy—and
may, in fact, increase the risk of potential trade wars. This may be another rational
for adopting a “wait and see” approach in relation to the emstrng WTO disputes

invalving Australia.

3 Do you have any comments on the draft regulations, including anything you
" want to draw fo our attention on the practicalties of implementing the
regulations as draffed?

4, Ara you aware of any further evidence or information which would improve the
assumptions or estimates we have made in the consultation-stage Impact -

assassment?

Tharik you for participating In this consultation.




The Depariment of Health and Devolved Administrations will only contact you should
we seek further infermation about your response. '




How to get invelved in the consultation

The consultation will run for 6 waeks, from 28/06/14 to 07/08/14. Responses are
invited from any interested group, company or person.

Respondents are encouraged to provida their views online, but responses can be
made in any of the following ways:

Completing the online form on the Department of Health website at: -
http://consultations.dh.gov. uk/tobaccofstandardised-packa

" o Fillingin the response form by downloading it at:

h'Ltgﬁ: {fwww.gov.uk/government/consultations

o Emailing your regsponse tq:

Tﬂbaccc:F’ackaging@dh.gsi.gov,uk.

o Posting your response to

Department of Health

Standardised Packaging Tobacco Consultation
PO Box 1126 - '
CANTERBURY

CT1 9NB
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Tobacco Packs Consultation Aslan Trader Magazine
Department of Health, - AMG Publications,

7™ Floor, 1 Silex Street,
Weilington House, London,

133-155 Waterloo Road, ’ SE1 ODW

London, : - .

SE1 8UG

. 25™ July 2014

Tobacco plain packaging is not the answer tb-reducing the number of
young smokers. Education not legislation is the only answer.

Asian Trader magazine is the largest independent retall magazine in the
country and is read by over 41,000 hard working independent retailers who
are predomlinantly British Asians and the backbone of the British economy. In
many parts of the country our readers are the last shops left open in dwindling

- high streets. Qur readers are always at-the heart of the local community and -
have great local knowledge of what Is going on in their area.

Qur readers are very frustrated and angry that no one in government Is
listening to them regardlng plain packaging for tobacco products. Qur readers
sell legitimate duty paid tobacco products in store and are at the front line
policing and ensuring that tobacco Is not sold to anyone under the age of 18
with a strict code of "No ID - No Sale”. '

Many of our readers work closely with their loca! pollce force On crime
prevention projects, but robbery and attacks still happen In store-and sadly
there has been situations were retallers have been killed. Securlty is a major
problem espaclally late at night when alone In the shop. Every time a retailer
has their back turned they are vulnerable In store trying to find a tobacco
product so the less time this takes the better. Plain Packaging will mean all
packs will look the same and wlll hugely increase this time.

We are due to have a display ban come into force in April 2015 for our readers
meaning that all tobacco products will be behind screens and not be visible to
customers. The new TPD has been agreed bringing Into force 65% health
warnings front and back with only the brand name and colour at the base to
.enable retallers to find the correct brand for customers. As this Is all in place,
or on the way, why the need for plain packaging Is the question our readers
are asking? This does not make any sense, and as one Scottish retailer
quipped It is like putting an ash tray on a motor bike!”, Plain packaging seems
pointless when these other 2 measures have been agreed and are to be

implemented.

Our readers are fully aware of criminal gangs operating In their communlty
either on the street or from a “tab house” These gangs sell smuggled, lllicit or
counterfeit products to anyone of any age and there is no duty or tax on any of




these products. The current scale of these operations Is enormous and from
seizures made by customs, trading standards and the police the figure Is
accepted to be over £3 billion pounds a year in lost duty to the Treasury. Our
retaller readers report activity to the correct authorities however they are
frustrated that nothing is done, or once one operation is busted another pops
up. The authorities cannot deal with the sltuation currently and this has been
hlghlighted in the national media with the Sun newspaper's sting operation
exposing the Indoneslan smuggling gangs poised to flood the UK with
counterfeit tobacco. CHS also had a recent documentary called "Black market
.Britain” about tobacco smuggling and highllghted just how big the situation s,
conflrming what our readers have been saying.

If standardised plain packaging Is Introduced for tobacco products then the
obvious and clear conseguence is that you have just made life a lot easierand
more cost effectlve for counterfeit criminal gangs. Thls must be a point that
everyone agrees on. With branded packs still available In Europe you have also
created a new market for smuggled branded cheap packs. There are 10 million
smokers in the UK and this opportunity is masslve and has not gone unnotlced
by smugglers. If plaln packaging is introduced -many of our high street retailers
selling legitimate duty paln products will be unable to compete on price,
retailers will close leaving criminal gangs to flourish selling illicit, counterfeit
and smuggled tobacco to anyone of any age. Young smokers will have easy
-unrestricted access to cigarettes.

~ Why Is plain packaging leglslation being forced on our readers? What is the

objective of plain packaging? If the answer is to reduce the number of young
smokers then education is the only answer. Af the age of 12 our children
should be taught in school about the dangers of tobacco, alcohel, drugs, under
age sex and the Importance of a healthy diet. Education programmes like these
have been proven to work'In Germany and Sweden. This is the only way we
will improve the situation of young smokers, binge drinking, teenage
pregnancy, obesity and experimenting with drugs. :

There is also no fact based evidence that standardising plaln packaging will
work In reducing the number of smokers. Australia introduced plaln packaging
18 months ago and it has not worked. I read the recent report released by the
Australlan government showing that the level of young smokers aged 12-17
has increased from 2.5% to 3.4%. The main polnt to note in this report is that
prior to PP the levels of young smokers had continually decreased each year
and now for the 1% time there is an increase. Education not leglslation is the -

anNswer.

In February 2012 I vislted Australia and while there I spoke to many retailers
‘to find out how they are coping with plain packaging on tebacco products and
the simple answer is that they are not. I wrote an extensive report in Asian
Trader and my key findings In Australia were ...

" _ Plain packagihg destroyed brands.
- -Smokers started smoking the cheapest cigarettes available,




-~ Illicit brands like Manchester and Jin Ling appeared from abroad.

- Crimlnal gangs cashed In on this huge opportunity.

— Some retailers closed down unable to compete with illicit products.

- Retailers still trading are losing revenue and are struggling.

— 1in 3 purchases are wrong, retailers are having to share this expense.
— Delivery of goods now takes far longer as all the packs look the same.
~ Retailers paving for delivery mistakes, often thousands of dollars.

~ Retailers are spending a lot of time with thelrs backs to customers.

- Retallers struggling to find the products that customers want.

— Retailers are having to put up with frustrated and angry customers,

- By default & error customers are smoking stronger cigarettes,

—~ Customers turning to illicit branded packs that are cheaper.

— lllegal bags of “chop chop” RYQ tobacco hugely increased.

— Australian authorities can't cope with the organised smugglers.

- Australian authorities lost more duty & tax on lost [egitimate sales.

My other clear observations from my tlme in Australia is how similar the stores
and customers are to here in the UK and the readers of Asian Trader magazine.
If plain packaging does not work in Australia then it wlll not work in the UK and
the other major problem we have is our proximity to Europe with lots of easy
routes for smugglers or criminal gangs to operate in. This has been well
documented in the national media and a police survey also shows that 8 out of
10 serving policemen believe that plain packaging tobacco products will “turbo
charge” the black market economy. The penaltiés dished out to criminals
cauaht smuggling flicit and counteifeit products are certainly no deterrent as
the rewards and profit to be made are too great.

I would urge you to think carefully about the plans for tobacco plain packaging
and consider why it Is being introduced. In fact, is it needed at all with the
display ban screens and the 65% heaith warning packs due to be
implemented? The consequences are far too dangerous if introduced ...

— The Treasury would loose £billions in lost duty and tax.
— The number of smokers will remain the same as they dld In Australia.
- — If people can't get what they want they will turn to smugglers.
— Criminal gangs will flourish selling counterfeit goods to anyone.
- My readers would struggle to compete wlth organised crime.
— Shops will close, my readers will go out of business.
- The Hlgh Street wlll lose more shops making it a bleak place.
— Communities will inose thelr iocal shop and post office.
- These store employ thousands of people who could be unemployed.
— wWhat next for piain packaging Booze? Fizzy drinks? Sweets? Chocolate?

The subject of Tobacco can be an emoticnal one for people and thatis
understandable, however we cant let emotlons drive this legislation. Any
decision must be fact based evidence and a c¢lear understanding of the
- consequences of implementation. These consequence will be economlc, socfal |
and criminal. The readers of Aslan Trader who are retailers in the communlty




would like an input into arguably the biggest decision that will affect their
business. Only then can an objective decision he made,

I would be more than happy t6 discuss my firidings in Australia or arrange a
panel pf retailers to discuss their fears and concerns on tobacco plaln

packaging. :

Yours Sincerely,
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JTI’s response to the UK
Department of Health’s
consultation on the introduction of
regulations for standardised
packaging of tobacco products

6 August 2014

_Japan Tobaceo ntemalional {411} iz part of the .Japan Tobacco group of companies, a leading Infemallonal
tobaceo product manufaciuer.

JTI has Its UK headquarlers in Weybrldge, Surrey, and has a long-standing and slgnificant presence in Lha LIK.
lts cigaretle brand porfollo Includes Banson & Hedges, Silk Cul, Mayfalr, Severeign and Sterling, a3 well a5 a
number of other tebacea produsts Inefuding roll-your-gwn tabacce (RYQ), alao known as hand-rolling lobacro
{such as Amber Leaf), clgars (such a5 Hamlat} and pipa tobaceo (such a8 Condor). JTI manufaclunes product
for the UK markat al sites in tha UK {in Marthem lreland} and clher EU Member Siates (Genmany, Romania
and Poland). In lhe UK alons, JTI employs gver 1,800 people. JTl's excise contributions on its fobacao
prodocts amaunted tu araund £3.96 billion in 2013, Gallahar Limited is tha registered trﬂdlng mmpany af JTI
[n lha UK,




EXECUTIVE SUMMARY

Plain packiging is an issas of critical impertance to JTI As the 2014 hnpacLAa'sassment (IA) recopnises, it
would depriva us of the value of our brands — our most valuable assets. It would unjustifiably damage our
ability to compete, worsen the illicit trade in tobacco and be unfawful. It infringes our fundamental legal

rights without reducing smoking.
This third DH consultation on plain packaging in i years.

* pets no closer to identifying thc ﬁwdtm:e which would be needed o Justf}' the introduction of su:ch an
exireme measure; and -

» again fails to consider alternative options that would be moere able to reduce underage smoking.  For
gxamply, better enforcement of the current regulatory regime and tackling firther the ifllicit tobaceo trade,
reinforcing youth aceess prevention measures at retail level, and targeted public information campaipns to
reinforce messages sbout tobacco control measures and the health rigks of smoking.

Instead, the DH has once again sought ko Iew the ﬁwdmt:[al threstiold and move the: goalposts to try and
make the policy fit the weak evidence,

Moving the goalposts

HM Government's Better Begulation priﬁcipIas demand “robust and &amp&fﬁﬂg” evidence before
repnlating.' Successive governments have recognised that no such evidence exists for plain packaging:

» Following the 2008 consultation, the Health Secretary {Alan Johnson MF) cmmnenmd that there was
#o evidence base that it aotually reduces the mumber of young children smahng

* In 2009, the new Health Secretary (Andy Bumham MP) recognived the evidence would nesd to be
“strong and convincing”. Not only did the evidence not mest this threshold, he reiterated that “... ro
studies have shown thet ntroducing plain packaging of fobaces would cut the mumber of young people
suroking or enable people who wanf fo gt fo do so? .

o In July 2013, the Health Minister (Anna Soubry MP) seid she was: “quife siwprived that even afler abouwt
three o four months, [one of the “leading experts” who had been involved in the legislation in Australia)
could rot give [her] a pictire of any emerging evidence” and reiterated that “ali good legisiation should
be based on firm, good strong evidence .

» At the same time, the Prime Minister repeated the statements made by Mr Bumham and said: “The
decision not 1o go ohecd, Jor the time being, with pluin paper packaging for cigaretey is ¢ decision fken
by me with the health secretary for the very siinple reason that there isn’t yei sufficlent ev.‘rfence Jor it
and there is considerable leguf uncertainty abone it. =

Even the 2014 Chanfler Report, on the basis of which this consultation was lanached, racag,mses that “there
ave limitations o the evidence currently available® .S the ewdenca base “fs relatively meodes”,” the evidence
was insufficient to “quanify the size of the [ikefy mwucf and “chenges i consumplion since e
introduction of plain packaging [in Austealia) are not yet clear.” : '

Almost éwo thirds of over 668,000 respondents to the 2012 consultation opposed plaln packaging. The
DH chose to focus on the fact that a small majority (53%) of the 2,424 “detafled responses” that answered
the question were in favour. But it is now clear that these “deterifed responses” included one-line or one-page

emails, and the majority of the published responses in favour of plain packaging appear to be baged on
tegmplote docwments™ of the kind tha DH said it had relegated to the status of “campaien responses”™. °

Lowerlng che bar

Rather than accept that pechaps plain packagiog is not the answer, the DH - under intense pressure from well-
coordinated lobbyists, many of whom are DH fonded - has repeatedly sought to lower the bar:
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o In the 2012 Consultation the DH tried (0 make the weak evidence base suffice by identifying a geries of
“mechamisms by which stundavdised pockaging might work”, incloding “reducing the oppeal and
aftractiveness of tobaces.. ™. Al that point the DH appeared to accept these could only be relevant in
the context of whether or not TJ:uS would change smoking behaviour — in the current cnnsultarmn it trieg to
portray thess mechanizms as stand-alone ohjectives.

» Despite M Government deciding (in July 2013) "o wetit aatil] the emerging Impact of the decision in
Ausivalia can be measured before making a final decision™* the H made a U-turn in November. It
would no longer wait to see what evidence emerged from Australia.  Instead the Chantler Review was
commissioned. Realising the evidence was niot ‘robust and compelling”, ‘strong and convincing” or *firm,
good and stong’, the DH only asked “whether or not the fntroduction of standardised packaging of

tobacco is Hkely to have an effect on public health.™"

»  Even hefore Sir Cyril Chantler had veported, the DH did nof want to take any chances. A Bill wag mished
throngh Parliament giving. the $ecretary of State power to introduce plain packaging even if he weie
merely satisfied that snme of the regulations “sray corgibute af any fme to Feducing the visk of harm ta,
o promoting, the health or welfare of people under the oge of 187, and not all of them even m:eded T I:r&
“ropable” of having that effect.™

A crucisl opportenity to ensure a more meaningful evidential thresheld was then ignored: an amendment
to the Bill was proposed to change “may” to “witd.'s Revealing a lack of confidence in the evidence said
ta support plain packaging, the Health hMinister rejocted this commmon-gense amendment. She admitted it

would “probably have the effect of stopping the use of the powers altogether."

+ Now, in the face of the Health Minister admitting that she is already “minded””” to introduce plain
packaging, the DH is conducting a “shorf™ 6-week consultation — the shortest period recommended by
the Cabinet Office.’” This is an attempt to do the bare minimum to give the appearance that the DH has
gxamined the ‘evidence” before making its descision.

Mo evidence of any positive impact

The Chantler Report suggests that It is “foo enrly to draw definitive conclusions” from g_ﬂmslmlia_m Some
labbyists (including an executive agency of the DH) have even tried bo suggest that it will take “many years” |
to discern the impact of plain packaging.® Neverihelsse, the DH now seeks to justify regulating baged on the
reaults it expects the measure to "generate gfter fwo years.

Adfiter 12 months, the svidence actuglly emerging from Australia reinforces the fm}t that plain packaging does
oot work:

» studies by the Universities of Zurich and Saarland have found that plain packagmg hag had ne effect on
smoking premlence either among minors or adults;™

» astudy by London Economics found that: “the data does not demonstrate thet there has been a change
in smoking prevalence following the infroduction of plain packﬂging mm‘ forger heafrh Warnfnes despite

an increase i :he noticeability of the new heolth warntngs™

+ contrary to misleading claims by the tobaceo control lobby, recent Avstralian government data further
refnforees the fact that plaln packaglng has not had a positive impact. The overall decline in
smoking prevalence between 2010 and 2013 is consistent with the contingation of the pre-exlsting
trend, whilst the rate of underage smoking increased-in the same pedod, despite the mtrodoction of
plain packaping in December 2012 and

s conversely, lllicit trade appears to have benefitted: KEMG reported that the illicit market grew by 2.1%
in the year following the introduction of plain packaging,® Australian Customs and Border Protection
Service (ACBPS) figures show that the number of cigareites seized increased by over 41% befween
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2011!2012 and 2012/2013,7 and new illicit brands, which look hka they are legitimate ‘plain packs’,
have now been found in Australia ®

Layering of regulations
‘In addition, and contrary to Better Regulation principles, fhis congultation. is taking place when:
» the tobacco display ban is yet to be implemented in around 80% of tobaceo retailers;

o  the revised EU Tobacco Produets Directlve (TPDE], which includes a ban on smaller pack sizes (which
aseounted for 45% of cigarette and 93% of RY'O pack sales in the UK [n 2013 and are often favoured by
consurnes who ars trying to manage their consumption), kaa yet to come into effect; and

s an unrelated tobacco control measure (smoking in private vehicles carrying children) iz being
consulted on whilst another is expected to b introduced shortly {3 ban on prexy purchasing).

This regulatory layvenng (on top of the exigting, noultiple layers of UK tobaceo legislation) makes it almost
impossible to analyse -effectively the impact of individual measures. Worse, it leaves the DH open to
criticism that it iy deliberately frusteating the requirament that policy impacts are assessed so that their
potential effcetiveness can properly be understood.

A failure to assess properly the true hopacts

This Consultation’s L4 cannaot properly be considered sufficient. Indeed, by failing adequately to address all
the points set out in the Bepulatory Policy Committes’s (RPC’S} ‘amber’ opinion, the IA is not fit for

purpase Notably:

» TPD2 will change the baseline dramatically. As pointed oit by the REC, plain packaging would, contracy
to Government pelicy, ‘gold plate’ TPD2.™ This is even more inappropriate when the ELJ law being
‘gold plated’ is itself subject bo legal challenge by an EU Member State and, separately, manufacturers.

v The [A accepts that the polivy dsks increasing the size of the {llegal tobacco products markst. Applying
its own idlugration that plain packaging would boost non-duty peid cipareite sales, depriving the
Exchequer of £2 billion,” this would mean dver # billlon more non-duty paid cigarettes bemg smoked
in the UK over a decade. This concen is then un]ushﬂabl}r disonissed altogether,

s The TA accepts that this policy would damage the interests of foreign investors i the UK, bat then
excludes their losses from its calculations,” undermining the Prime Minister's agsurance that “Hrifein is
Fomiy and clearly open for bustness, ™ ' '

# The L4 tries to juetify not quantifying branding losses as premium brands “inspive embarrassment and
hostility i1 others not befng able to afford such self-bronding. »* Embarrassingly for the DH, this ignores
the critical 1 itnportance of brandmg to consumers and to econonic prosperity (or in the case of the UK, its
Préent eeonomic recovery).”

Plain packag]ng would be unltawiul

As recognised by the LA, “tobacen mamafirolurery .. waufd he derprwsd of the value of their brands.* These
brands ars our most valuable assets and are worth billons of pounds. As propenty rights, these assets are
protected by UK, EU and Internatlonal law. Such a deprivation of thess property mights will be
onlawfol'® unless YiT is compensated at the full valug of its property. _ : ;

Anstralia’s plain packaging law is being challenged in the WTO. TPD2 is being challenged in the courts
{with the DH fot disputing the relevance of the ovtcome to the TEs ability to introduce plain packaging).

With these matters remaining unresolved and plain packaping having failed to have any positive impact in
Australia, the only rational decision HM Government ¢ould novy make i3 not to introduce it in the UK.
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1. INTRODUCTION

1.1 JTI has been, and remains, categorically opposed to the plain pac.kagiu_gj? of tobacco
products. Plain packaging is-an issue of critical importance to FI'l. It deprives us of our most-
- valuable assets and unjustifiably infringes our fundamental legal rphts. JTI invests and
innovates in ifs packaging design and quality in order to compete with other products available
to existing adulf smokers.

1.2 Tobacco products carry risks to health, Appropriate and proportionate regulation is
necessary and right. In the UK, those under 18 should not smoke and should not be able to
obtain tobacco products. Evervone should be appropriately informed about the health risks of
smoking. These core principles are central to our Code of Conduct, Global Marketing
Standard, operational policies and the way TTI does business.

1.3 Fuwther UK packaging repuletion, howsver, 13 neither appropriate nor necegsary, JTI
hag get out alternative options which it considers should have formed part of the Consultation
and the 2014 IA, and which JTI supports. Indeed, JTI supporis legislative and regulatory
measures on tobacco control which meet internationally and nationally accepted principles of
Better Regulauﬂn as explained i Section 2 of JTI's 2012 congultation response on plain
packagmg

1.4 By contrast, ITI will question, and where necessary challanga (including in the courts),
regulation - which, like the UK's plain pa;:kagm% propesal, is. flawed, unreasonable,
disproportionate and/or without evidential foundation.”

1.5 There is still work which can be done to prevent youth smoking. In JTT's 2012
consultation respeonse, JTI suggested five alternative means of achieving the goals it shares with
the DH of reducing minors® uptake of smoking, preventing minors from obtaining tobaceo
- products and ensuring that adult smokers are reminded of the health risks of smoking.

1.6 Tobacco is a legal product, and manufacturers compete among themselves for their
share of the legal tobacco market. Adults who choose to smoke are entitled to be treated fairly,
and have the right to choose the product they prefer, The ability of manufacturers to
distinguish their products throagh packaging provides a key means by which consumers ars
able to exrsmlse freely economic rights of purchase.

L7 Since 2008, when the UK first consulted on plain packaging, successive govemments
have nghtly repeatedly rejected the need for it given the lack of evidence that it actually
changes smoking behaviour,®

1.8 Reflecting this fact, HM Government decided, in July 2013, that it would wait for
firther evidence from Australia before proceeding furiher with any policy decision in this
respect, and that it would mot procesd in the absence of “good, sound evidence™ that plain
packaging actually works. ¥

1.9  On 12 July 2013, the Prime Minister himself made clear that the evidence for plain
-packaging was mot sufficient to _11ust1fj,r the UK. moving forwards with it, and that it suffered
from comsiderable legal uncertainty.® Neither of these facts has changed. The only real
change since then is the willingness of the DH (and Sir Cyril Chantler) to give credence fo the
views of supporters of plain packaging who rely upon ‘evidence' (written largely by a small
group of tobaceo control advocates whose independence is at best questmnable] which is
unreliable and unconvincing.
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1.18 Consistent with the DH’s request that: “...respondents to this consultation ...provide
new or additional information refevant fo standardised packaging that has arisen since the
2012 consuliation™,™ It is not the purpose of this response to repeat the views set out in JTI's
2012 consultation response as to why plain packaging cannot be infroduced lawfully in the UK
- {or elsewhere within the EU), or the many evidence-based reasons why plain packaging has not
achieved in Australia {and would not achieve in the UK} public health benefits. ™

111 Despite repeated and suvstained attempts by tobacco control advocates to create this
evidence, it is still the case that there is no “good, sound evidence” that plain packaging would
change smoking behaviour in the UK if introduced here. Tt iz for this reason it has been
necessary for the DH repeatedly to move the goalposts and lower the evidential threshold, as it
. seeks to defend proceeding with introducing plain packaging regulations.

1.12  Enthusiastic support for a policy is no substitute for relizble evidence. Indeed, HM
Government has previously said that it will: “resist the fempiation for hasly regulation, even
under intense media pressure”, ™ and that it will introduce regulation only as a “Jast resorf
and in accordance with its Befter Repulation pnnmples ¥ In this respegt, JTI views with
particular concern, statements made by the DH prior to the laumch of the Consultation that in,
respect of plain packaging: “The timetable that the Government are contemplating once o final
decmo::sw made should allow s 10 mtmduce the measure during this Parliament [1e. by May
2015 :

- L13  Aside from the lack of an adequate evidential base, ITT also has other serious concerns
regarding the regulatory process that the DH has embarked upon. This process has inevitably -
resulted in a set of Draft Regulations (published as part of this Consultation) which are flawed,
unreasonable and disproportionate, and which IT1 fundamentally opposes.

114  The 2014 IA fails to remedy this position; in fact, it exacerbates it. The reasons for ihis
are considered in more detail in this response, and reaffirm JTI's view that the introduction of
plain packaging would be unlawful *®

2. THE STRUCTURE OF JTI'S RESPONSE AND ITS OVERARCHING CONCERNS
2.1  Appendix A fo the Consultation asks the following four questions:

(#)  Question 1 — Observations on the Chantler Review (Do you have any observations
about the report of the Chantler Review that you wish to bring to owr attention?). Our
response to this question is contained in section 3 below (paragrapha 3.1 to 3.8), and
expanded upon in Annax 1.

(b}  Question 2 — Additional information on the wider aspects of the proposal (Do vou have
any information, in particulor any new or addifional information since the 2012
consiitation, relating fo the wider aspects of standardised packaging, that you wish to
bring to our attention?). Our response to this question is contained in section 4 below
(paragraphs 4.1 to 4.25).

fc)  Question 3 — Comments on the Draft Regulations (Do you have any comments on the
draft regulations, including anything you want fo draw to owr attention on the
practicalities of implementing the regulations, as drafted?). Our response to this
question 13 contained in section 5 below (paragraphs 5.1 to 5.25).

(4  Question 4 _ Impm.whg the 2014 IA (dre you aware of any further evidence ov
information which would improve the assumptions or estimates we have made in the
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consuliation-stage impact assessment?).  Our response to this question (and related
Better Regulation concems) is contained in section & below (paragraphs 6.1 to 6.26),
and expanded upon in Annex 2. .

22 Tl follows the structure of these four questions in both the bady of this response and
the more defailed information set out in the accompanying Annexes. In order to angwer the
four questions set by the Consultation, it has also been necessary for JTI to copsider and
respond to both the Chantler Report and the 2014 YA, The comprehensive nature of this
response, an intentionally detailed and evidence-based document, reflects this fact.

2.3 Before addressing the specific questions set by the Consultation, TTI sets out first, six
overarching concerns of relevance to each of the responses provided. We do so because this
Consultation proceeds on the wrong basis. It proceeds in a way which amounts to little more
than a box-ticking exercise, with the decision to introdoce plain packaging having effectively
already been made by the DH, without serious regard to the broader implications of this
proposed policy, JTT has reached this view as: .

24  First, as was the case previously, many of the ‘objectives’ stated for the proposed
_ policy are not actually legitimaie public policy ob_]r:sctwcs that can justify further tobacco
repulation. They are, as JTI has explained in previous plain packaging consultations:
insufficiently articulated and evidenced; insufficient]y capsble of changing stnoker hehawlcmr
and unnccessanl},r duplicative of existing regulation. :

2.5 The behavioural ‘objectives’ in the first three bullets listed in paragraph 3.5 of the
Consultation repeat exactly the same three bullets of paragraph 3.1 of the 2012 Consultation.
After that, the [ist contains a forther six ‘objectives’, including: “reducing the appeal or
attraciiveness of tobacco products”, “having an effect on attitudes, belicfy, intentions and
behaviours relating fo the reduction tn use of tobacco products” and “reshaping social novms
around tobacco use to promote heaith and wellbeing™" In JTD's view, these further
‘objectives’ have been relied upon because, even after the Chantler Review, the DH has moved
the goalposts, mowing that it lacks the evidence it would need to show that plain packaging
will actuslly reduce the amount of cigarettes smoked.

26 In falling back in this way on policy aspirations (which cannot be self-standing
objectives) and seeking to fill the DH's evidential gap, the DF rﬁpeats a serious failing which
JTT pointed out in both its 2008°! and 2012 consuitation responses.” TTI relies upon the points
it has made in those responses, including that: reducing the appeal or attractiveness of a product
is 1ot a proper policy objective; plain packaging would not enhsnece the effectiveness of health
warnings; and tobacco packaging does not mislead consumers,

2.7 Ultimately, the DH’S strategy fails as the-DH relies upon all nine of these purported

‘objectives’ as a means “fo improve public health”, a legitimate goal that can only be achieved
by changing behaviour towards tobacco use (actually stopping people from starting smoking or
getting them to smoke less) and not “reshaping social norms around tobaceo use™

2.8 - Second, the failure by the DH to conduet independent expert reviews into the non-
public health impacts of plain packaging.™ A series of independent reviews by leading experts
should have been given the same oppertunity (and a similar amount of time) as the Chantler
Beview to establish if the threshold set by the 2012 1A has been met, namely, “For fobacco
control - policies fo be jusiified, the impact on smoking behaviour and rfre congegquent
fmpmvement in health need to be sufficiently large fo justify the related costs.™
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2.9  Significant areas not considered or addressed by the Chantler Report include: “.. .fegal
issues, swch as competition, trade-marking and freedom of choice” and “the overall economic
impact of standardised pachkaging.”® Sir Cyril Chantler also specifically recognised that
tobacco manufacturers have: “...advanced a large range of counter argumentis, many of which
do not relate to the public health r'mgact of standardised packaging (e.g. legal isswes). I have
not constdered such arguments..’”’ and that any decision on whether to take forward the
policy will need to be taken: “...on the basiz of wider consideraiions than that on which I have
been asked to report”™

2,10 Wehave previously explained to the DH the namre of the further stakeholder analysis
of the impacts of plain packaging which wag required prior to the publication of the 2014 IA: -

“Extensive stakeholder consultation following separite and additional independent
reviews of the impacits of plain packaging nof being considered by Sir Cyril Chantler
has o have taken place before the DH can reach any view as fo the status of the
broader evidence base relating fo plain packaging. The basic precepts of Belfer
Regulation and adminisirative law make this unaveidable, as does the sfgngﬁcam public
inferest in fhis issue.” 39 - :

2.11  JTTs position has not changed. To the extent that these non-public health issues were,
partly, considered in the 2012 Consultation, & considered and thorough assessment of new
evidence and information clearly is required, Without it, the policy-maker cannot reach an
informed and rational view as to the status of the broader evidence base relafing to plain
packaging. It therefore remains incumbent upon the DEL prﬂper[}r and pro-actively to look at
and consider these different issues. This is all the more important in eircumstances where HM
Government had previously and very clearly decided thers was insufficient evidence to Jushfj.r

proceeding w1th such a policy.

212 This very gﬂneml and unduly short Consultation, and the 2014 TA which accompanies
it, arg entirely inadequate, contrary to principles of Better Regulation, and no substitute for
what {s properly required. The DH needs to admit that it has not assessed the real cost plain
packaging poses to business, the Exchequer or the taxpayer.

2.13  Third, as we have prcviously made clear,”’ it is a critical Better Regulation requirement
for the DH alsa to determine the views of other government departments and apenciss best
plax:ed to comment on the hkely impact of the pmposed regulatory measure, and any
consistent and targeted only at cases where action is n-:eded JTI specifically identified a
number of bodies in respect of which it was not made clear from the 2012 Consultation and
2012 IA, whether they had been specifically consulted. It was incumbent upon the DH to
determine these bodies™ views before this CﬂnsuItatmn so that this Consultation and the 2014
1A could rﬁﬂect these views. :

2,14 Despite us expressing this concem in our 2012 consultation response, once again,
neither the current Consultation nor the 2014 TA makes clear whether these bodies have in fact
been consulted.!’ We therefore set out below those government departments and agencies
which nmust, as 8 minimum, specifically be (or continue to he} consulted by the DH before any

policy decision 13 made:

- (=} 'I-]IMZRC and the 'K Border Agency, given that expert opinion suggests that plain
packaging will lead to an mcrease in the illicit trade in tobacco products, but the 2014

IAis unable to quantify this,*

Paze B




(b)  HM Treasury, on the cost to the UK taxpayer and public sector in terms of revenue
lost a3 a result of an increase in both down-trading from, premivm brands and illicit
frade. Discussions are aleo needed coricerning: (i) the potential job losses within the
sector;® {if) reductions in economic actwlty in the UK, which are expected to flow from
a plain packagmg proposal; and (i) an increase in resources required to combat the

- fllicit trade in tobacco products {something acknowledged by the 2014 14).%

{¢)  BIS, on the negative operational and compefition impacts not only on fobacco
manufacturers, but also on a host of other stakeholders including wholesalers, retailers
and suppliers to manufacturers (creative design houses, etc.), many of which are SMEs,
Ag BIS is committed to pmmet ﬁg “...competition and stability without impinging an
businesses’ ability fo operate..™,” its involvement in the evaluation of the direct and

" indirect impacts of the pmpﬂsal is essential. BIS itself has specifically already
tecognised the importance of this dialogue.*” The WTO dispute that the Australian
plain packaging measure has triggered will also remain of concern to BIS. Finally, the
lack of adherence to Better Regunlation procedures pointed out in this document and -
previous submissions, and the additional imposition of regulatory burdens, will be of
particular concern. to BIS and its Better Repulation Executive. As part of its response
to the 20(2 Consulistion, the Institute of Directors. in fact suggested that: .. the
Government should give comsideration to the most appropriate  winisterial
responsibility for the industry's reguwlation and suggest that it would be more
appropriate for these responsibilities fo be transferred from [the DH] to [BIS]. This
would have the additional benefit of ensuring that the responsible department was able
to consult and engage with the indusiry it proposes to regulate, rather than the present

© sifuation where the [DH] refuses fo engage with the stakeholder community.” ned

{d) the UK Intellectual Property Office (an execntive agency of BIS), as plain packaging
will deprive JTI of its most valuable assets — its brands and trade marks.
(e} the Department for International Develupment.ﬁg'

{f)  given that plain packaging is expected to frustrate competition,” the Competition and
Markets Authority should be consulted. :

(£}  Local Government Regulation, regarding thf:r difficulties in eufﬂrcemcnt and how th.ts'
might be achieved in light of the corrent tobacce regulation enforcement strategies.”"
Adjusting local govemment priorifies will also necessitate discnssion with the
Department for Commumities anﬂ Local Government. :

2.15 It is only through pro-active, prior consultation with the types of departments and
agencies identified above that the DH may be able fo produce the type -of [A that is fit for

_purpose and which can better attempt to identify the true costs and unintended consequences of
introducing a far-reaching and controversial measure such as plain packaging.

2,16 HM Treasury’s Green.Book places great emphasis on the importance of consultation
with: .. external experis and... those affected .. at the early stages of policy development. In
parncular it encourages:. “.. foining up with other conswiations, for instance in other
government depariments”” The requirement for the DH to consult and assemble relevant
evidence is all the more critical given the RPC’s identification of a: “dwappamtmg reduction in
the overall guality of the evidence base ynderpinning changes in ferw ™

2.17 Despite'this, the DH operates independently in the context of tobacco regulation.™ This
has led fo a lack of cross-departmental involvement in the formulation of policy; in spite of the
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impact tobacco repgulation can have on a host of other government and non-government

- stakeholders. That the DH does so is illustrated by numerous pieces of correspondence from
other government departments that J'TI has contacted directly regarding our concerns about any
plain packaging proposal, which simply confirm our letter has been referred to the DE.

218  Fourth, the question asked of the Chantler Review was to: “...ghve advice fo the
Secretary of State for Health, taling into qecoumt existing and any fresh evidence, as o
whether or niot the infroduction of standardised packaging is likely to have an effect on public
heafth (and what any effect mng;: bel, in particular in relation to the health of children...”
~ {emphasis added).™ We remain of the view that this is an unfairly and inappropriately low

evidential ‘threshold, with the consequence that the Chantler Report cannot be sufficient to
Justify action by the DH given the obhgntmns placed on it before making policy. Reasons why
include:

(a) tha fact the 2012 IA a;:lumwledged that for tobacco control policies to be justified:
..the impact on smoking behaviowr and the comeeg;wnt improvement in health need
m E-e sufficientdy large to justify the related costs... """ and

(b)  as JTI noted ‘at paragraph 4. ?(h) in its Chantler Submission,™ the only appropriate
interpretation of the wording *...Ekely to have an effect on public health..” in this
{inappropriately low) threshold test is for the Chantler Review to assess whether plain
packaging, if introduced in the UK, would be likely to have an actual, quantifiable
positive public health effect. Notwithstanding this, the Chantler Report expressly
recognises: (i) that: “,..research cannot prove conclusively that & single Intervention
such as standardised packaging of ftobacco products will reduce smoking
prevalence”;” and (i) there is no evidénce available: .. fo quantify the size of the
likely impact of standardised packaging ™™,

2.19  Fifth, the inadequacy of the 2014 [A. Its deficiencies ‘are so serious that ITL does not
consider that it is, in fact, a meaningful “consultation-stage impact assessment™ or that it can
now be salvaged by ‘improvements’ sought purswant to Question 4 of the Consultation, For
example, all of the options considered {including the siafus guo assessment) by the 2014 LA
assume the legality of TPD2. This is despite the DH having known, before launching this
Consultation, that TPD2 was expected to be the subject of legal challenges in the courts, If,
despite JTT's submissions to the contrary, the DH chooses to depart from its previously stated
- position in respect of plain packaging, it could not do so without first ensuring the impact.
agsesament procedure is tepeated in a manmer that: (a) takes into account the factors addressed
in this response; and (b) {s genuinely open-minded and not merely sealung to arrive at pre-
determingd conclusions.

220  Sixth, the Consultation asks all respondents to disclose whether they have any direct or
indirect links to, or receive funding from, the tobacco industry. Having done so, it says the
DH: .. will still cavefirlly consider all consuliation responses from the tobacco industry and
froim those with links to the tobacco industry”.

- 221  JTI makes three points in response:

(a) Artigle 3.3 of the FCTC iz not intended fo prevent the views of manufacturers of lawful
products or those linked to them from being heard and properly taken into account. On
the contrary, Article 5.9 secks to protect the legislative process fiom undue influence
and provides an opportunity to improve transparency, inclusivity and integrity of the
regulatory process by using principles of goed governance (principles which JTI
supports);
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fb)  as Sir Cyril Chantler’s method statement notes, this is a “polarised debate” and it is
right that there are competing views as to what the evidence base shows. The only
appropriate way to address this is for the DH to give the same repard to submissions
made and evidence provided, irrespective of whether they come from one side of the
debate or the other; and :

f) transparency as to vested inferests should Ee a principle applied equally, The DH has
failed to requiire, but should heve required, respondents also to identify if they have
“dirvect or indirect links fo, or receive funding from".

fiy the DH or one of the tobacco coitrol groups who are effectively professional
lobbyists eniployed to create support for plain packaging (by way of illustration,
the Systematic Review has been authored by a team of academics “core finded”
by one of the tfobacco control groups (Cancer Research UK), which itself
receives funding from the [ZIH},'al or

(i) the pharmacentical industry, in circumstances whete prominent tobacco control
advocates: are supported by™ and have lobbied jointly with that industry in
respect of tobacco control regulatmn and: “Health experts who recommended
that the Govermment Hohiten the regulation of electronic c.tgarerre.s Failed to
declare their financial tnterests in Big Pharme’s rived producis !

2.22  For example, Public Health England (FHE), an executive agency r.‘)f the DH, called for
plain packaging in its 13 January 2014 submission to the Ch_antIer Review.® This submission
is likely to have been reviewed by one or both of the DH employees séconded to Sir Cyril
Chantler’s team before the Chantler Report was presented to the DH  (the department
determining whether to proceed with soch 2 measure). In this sifuation, the DH is effectively
lobbying itself, and in circumstances where the House of Commons Health Commities has
previously expressed concerns about insufficient separation between FHE and the DH.*® This
is made worse by the fact that PHE’s response to this Consultation amounts to assertion, not
cvidence, and repeats claims about the position in Australia which, in our view, are
111islr.=,{mding.E"II It also wrongly implies that consultation responses from those who would be
directly impacted by a policy should, for that reason, be considered with “caweion’ ® )

2,23 Consistent with Better Regulation principles of openness and transparency, JTI will be
uploading this response on our website. The DH should carefully review this document, and all
other substanfive consultation responses. Such responses should then also be made publicly
available at the earliest opportunity, and with far greater urgency than the two years it has taken
the DH to publish even just a fraction of the “detailed’ responses it received in 2012,

3. QUESTION 1— QBSERVATIONS ON THE CHANTLER REVIEW

3.1 JTI spent considerable time seeking to assist the Chantler Review Team.” In addition,
the following expert research / analysis, which was prepared at the request of exfernal legal
counsel to JTI, was submitted to 3ir Cyril Chantler during the course of his taking evidence:

fa)  a report by Professor Timothy Devinney of the Leeds University Business School
{(dated 3 January 2014) which specifically addressed the evidence base which the
Chantler Review identified for constderation, and which concluded that the: “...current
“evidence base fs insufficient to justify the conclusion that plain packaging is fikely to
hurve any impact on actual smoking behoviour ."; and
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(b}  Professor Laurence Steinberg’s letter (dated 7 January 2014) which expiained that:
“...measures o prevent or redice youth smoking are only likely io be effective if they
are tnformed by scientific revearclt on risk-tafing and decision-maling In thizs age
group. [ lnow of no scientific evidenve that suggests, nor would my understanding of
the curvent research on adolescent decision-moking suggest, that cigareite gacﬁmgmg is
relevant to adolescents’ decisions fo experiment with or continue smoking.”

32 Dtisnow appa:ent, however, that much of the evidence that I'TI {and other stakehalders)
presented, as well as the concerns that were raised about the process that the Chantler Review
was embarking upon, have not been taken intp account andf/or ]mve been inadequately
addressed by the Chantler Report.

13 As a consequence, the Chantler Report provides neither an appropriate nor an adequate
basis to justify proceeding with plain packaging legislation by reference to perceived public
health benefits {even if it was lawful to do 5o, which ITI does not accept).

The muclusiuns of the Chantler Report

34  Annex 1 to this response containg the detmI of ITI & uhsewanuns on the Chantler
Beview. In summary, however: =~

{ay  the Chantler Report accepts that there are “fmitations™ to the evidence base {(an
- evidence base which Sir Cyril Chantler describes as “modest®).  This i3 a serious
understatement. There remains no credible evidence that plain packaging would lead to -
positive behavioural change. Such change has not occurred in Ausiralia, and the
Chantler Report’s findings spring from the fact that, despite the lack of actual evidence
on this fundamental point, Sic Cyril Chantler’s opinton is that there is a .. . plawsible
link to behavionr..." (emphasis added);

(b} . much of the Chantler Report is spent considering the “likely impact” of plain packaging
by reference fo surveys of views as to perceptions of future behaviour. “Likely impact”,
however, is not cause and effect. It is speculation at best and establishing such a
conclusion, which cannot be evidenced, requires 1 huge leap of faith;

() in the absence of any evidence to support the notion that plain packaging would have
any impact at all on actual smoking behaviour, the Chantler Report assumes that “a
reduction in gppeal” of the packaging will cause changes in behaviour. However, this
is a false assumption, unsupported by fact or evidence. Only by making this leap of
faith is Siv Cynl Chantler able to conclude that plain packaging is likely to affect actual
smoking behaviour;

- (d)  the “independent academic review” of the evidence base, acknowledged by Sir Cyril
' Chantler as “central to the debate”, is not indépendent, particularly ag it therely assumes
that the Systematic Review, and the studies vunderlying it, are themselves reliable and
independent, which expert analysis has found is not the case; and

()  the Chantler Report was .. .nof concerned with leeal issues...” or.®...issues such as the’
averall economic impact of standardived packaging” | As such, it still needs fo be
balanced by thorough analysis of wider (non-public health) issues. It also makes a
rigorous regulatory impact assessment all the more necessary,

3.5 Of particular importance is the fact that the Chantler Rf:port s conclusion that branded
packaging in the UK engourages minors to start smoking is incorrect, as:
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{a) instead of methodically reviewing all, or indeed any, of the evidence on whether
branded packaging in the UK has impacted on smoking inifiation, it seems to accept
particular propositions on the basis of their “intidtive plausibilin” (to bomrow the
Chantler Report’s phrase), whilst skimming over conflicting evidence;

. (b  itignores the princfples of marketing theory which demonstrate why tobacco marketing
cantiot affect the decisions of non-smokers {including minors) as to whether or not fo
smoke in a mature market such as the UK, where the product and lts characteristics are

very well-known,

c}  the decision tb begin smoking is influenced by a well-documented set of factors, such as
the smoking behaviour of family and fi{ends (which the Chantler Report acknowledges
and the DH’s own evidence confirms), not branded packaging;

(d} - in giving weight to the argument that “spilfover marketing” may inflvence non-smokers
to begin smolang, it assumes that non-target non-smokers are likely to find the
marketing appealing, despite elsewhere conceding that the marketing is carsfully
targeted at a different set of consumers. This conflicts with evidence about the way
consumers process irrelevant marketing;

(e)  italso assumes that any appeal of *spilfover marketing” Wwill translate into a decision to
amoke, despite these non-smokers having previously decided not fo smoke even though
fhey were awate of the product, its atfributes and characteristics. This assumption
ignores the nature of the decision to start using a product for the first time, '

- (f) tobaccr:r marketlng has not been shnwn to influence smukmg prf:valenca rates, and
certainly not in the way suggested by the Chantler Report; and

{g)  none of the evidence presented deals pl'ﬂpeﬂj?’ with whether branded packaging in the
UK actually canses smoking initiation.

3.6 The net result appears to be that the DH is now “minded” to act not on hard evidence,
but on speculative conclusions that are not borme out fiom the real-world experience in
Australia, which remaing the only country in the world to have iniroduced the policy.

3.7  To compound this, the Chantler Report accepts it will not be possible to assess the
impact of the measure, thus failing HM Government’s own Better Regulation principles that’
were designed to show legislation was worthwhile becavse it demonstrably worked.. In this
respect, JTI supports the World Health Organization International Agency for Research on
Cancer’s statement; '

“Ay tobacco policles are fornndated and implemented, it &s Important that they undereo
rigorous evaluation... [W]e need to wot only congider the size and nature of effects, we
afvo need to consider the possibility that there is no meamingful effect... We recogmize
that soience cannot prove the null hypothesis, but it can-and should meke statemenis
about ma.‘ervenrmm where there is o consistent failure to find evidence of meaﬂingﬁd

effect, g

3.8 Asaresult, no evidence, let alone “.. robust and compelling evidence...”,”" I3 presented
by the Chantler Repnrt that plain packa,gmg will actually canse any positive behavioural impact
at all in the UK.”

119‘2
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4. QUESTION 2 - ADDITIONAL INFORMATION ON THE WIDER ASPECTS OF THE PROPOSAT

Australia — no public health impa-;:tsEhl

4.1  Plun packaging has now been in place in Australia for over a year and a half. The
evidence that has emerged does not show that plain packaging has accelerated the rate of
decline in smoking, or has had any positive behavioural impact at all. # and whilst it is
impossible to tell whether plain packaging was causafive, data recentl},r published by the
Australian Government confirms this, as is illustrated in Figure 1 below. %

Figure Iz Tohaceo smaking status, peaple aged 14 years or older, 1991-2013 (per cent)
Par cenl

i 4
M evar smokad
sed s

3 R ey
&0
0 . Ex-anigkir
I

10 ' : Diaity smaker

""" T T ————T—T—T—T—
1891.1993 1995 - 1953 200 2004 2007 2010 2013

42  The pattern of the data observed in Figure 1 above is consistent with a declining linear
trend over the period 1991 fo 2013, The decline in smoking prevalence between E{HE} and
2013 is consistent with the pre-existing linear trend, as illustrated in Figure 2 below,” which
shows prevalence for all smolers (daily and occasional) from 1991 to 2013, with the linear
trend from 1991 to 2010 showing what prevalence would have been expected to be in 2013 had
“the pre-existing linear trand continued. :

‘Fignre 2: Tobacco smoking stafus, all smokers aged 14 yeas or okler, 1991 1o
20013 (per cent)
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43  The same data sef shows that daily smoking prevalence among 12 to 17 year olds
increased in the perod 2010 fo 2013, reversing previous declines, as illusirated in Figure 3
below.”® The point in time at which plain packaging was introduced in Australia (December
2012) falls in this period; although, as noted above, the data cannot determine whether plain
packaging was causative.

" Flgure 3: Tobaceo sinoking status, daily smokess aged 12-17,
2004-2003 (per cent)
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4.4  Furthermore, the Australian Government will not initiate a review of the impact of plain
packaging until December 2014.%° Depending upon its rgoronsness and its independence from -
those with either a vested interest in the outcome or predetermined views, the Australian
Government’s review can be used by the DH in the fiuture to assess whether there is
justification for the UK to depart from the position reached in July 2013, namely that there was

" not sufficient evidence to move forwards with plain packaging here and that such a measure
suffers from considerable legal nncertainty. This would need to be completed alun%sid'e the
ather detailed reviews in the various non-public health discipiines that are still misging. a¢

‘4.5 The DH should wait for the outcome of such reviews {and the determination of whether
the Australian law is WTO compliant) before depaiting from its previously stated position.

4.6  Conversely, if the UK decided to proceed now with plain packaging, it would need to
rely on the available evidence that currently exists (which does not show there has been any
effect on smoking prevalence), meaning that the only decision it could legitimately make would
be not fo procesd with plain packaging.

Additional Information on 1llicit trade

47  [Illicit tobacco has historically been, and continues to be, an extremely sericus problem
in the UK, both due to its scale'™ and its impacts. The DH has previously stated that: “...a
continuing supply of very cheap cigareftes...ullimately presenis a significant threat to public
health in many countries, including the UEM% A confirmed by HMRC: “Unregulated
distribution networks associated with smuggling make tobacco more accessibie to children and
yaung people and perpetuate health inequalitics across socio-econontic groups.™™

4.8  Plain packaging will worsen the frade in illicit tobacea produets across the UK, as well
as youth access and the social inequalities it causes.'™ Experts have also confirmed that it is:
.. highly likely to aggravate the existing regative impacts of the alveady serious and socially
damaging trade in ilficit tobacco.”'™ By facilitating the trade in illicit tobacco products, the
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glaimed public health benefits of plain packaging will be undermined. Plus, the loss of tax
revenues -has: “...g multiplier effect since govermments have less funding for healthcare,
edication, and other public services. ™%

4.5 Despite this, the 2014 LA, like the Chantler Report before it, does not analyse fully the
impact of plain packaging on the illicit trade in tobacco products. As recogntsed by HMRC in
their discussions with Sir Cyril Chantler, this impact may be difficult to quantify,’®” but JTI
considers that this cannot justify proceeding as if no such risk existed.

4.10  As explained further in Armexes 1 and 2, rather than engaging with the substance of the
existing evidence, the 2014 [A (as the Chantler Report did) oversimplifies and generalises,
accepting or dismissing views in whole without adequate analysis.

The significance of an ittustration: the 2014 YA’s estimated £2 billion Exchequer loss from
plain packaging increasing the non-UK duty paid fobacco markes

411 Ths 2014 1A gives £2 billion as an “Hfustragve estimate” of Exchequer losses for the
increage in non-UK duty paid cigareties caused by introducing plain packaging in the UK.
Even, if for “ifustrative” purposes only, the £2 billion ﬂgumr must -represent a significant
" underestimate of this estimated unpa::t asitonly:

{a)  includes revenue lost from cigareites (Le. RYD) Is excluded, dsspltﬁ it rﬂpresentmg
11.3% of the tobacco excize duty receipts the Exchequer received in 2013],

(i takes into account the direet loss of revenue to the Exchequer (i.e. nome of the
“multiplier effects” of losses to the Exchequer or the negative effect on those involved:
in the legitimate supply chain is considerad).

4,12 The £2 billion fipure is based on the assumption that plain packaging would lead t{:: a
2% “transfer” from the UK duty paid market to the non-UK duty paid market cach year,'™
This is said fo be due to & “small” increase of up to 1% in the illicit trade of digarettes, and up
to a 2% increase in cross border shopping (CESY) per year.'"! Even if one were to assume that
the estimates and the underlying assumptions weré reasonable (which JTI does riot), what the
2014 1A fails to make clear is that, as a consequence of this 2% “#ransfer” from UK duty paid
to non-UK duty paid, over 8 billion more non-UK duty paid cigarettes Wul'lld be smoked
OVEr a ﬂecade in the UK than is (:'Lln'enﬂj?’ the case.'?

413 The 2014 1A does not provide such figures for RYO. ﬁppl}'mg (for illustrative
purposes only) the same 2% “transfer’” from the UK duty paid RYO market to the non-UK duty
paid BRYO market, an equivalent of over 3 billion more non-UK duty paid cigarettes would’
" be smoked aver a decade in the UK than is currently the cage.

4.14  Together, thiz amounts to over 11 billion more non-UK duty paid cigarettes heing
smoked over a deeade in the UK than would have been the case if plain packaging was not
introduced."*  Of these, a significant proportion is likely to be a consequence of smokers
“switching ﬁ‘am standardised tobacco packs to branded packs sourced from other
countries”."" Without accepting the incorrect premise in paragraph 24 of the 2014 14, if one
were, for the sake of argument, to apply the 2014 IA's flawed logic, these packs would
-undermine farther the policy’s {perceived) effectiveness, as thﬂse branded packs will be seen by
others in the UK, supposedly “encoyraging” them to smoke.'™ In addition to contraband and
CBS being in branded packs, some counterfeits and “illicit whites™ will also maintain their
branding. The sale of all these additional non-UK duty paid cigarettes will take place outside
of the legitimate UK retail channgls, with the result that the financial benefits of the sales
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relating to these cigarettes on the UK legal supply r:;ha'm, ineluding footfall generated by
smokers enfering shops for their tobacco purchase, will be lost.

4.15 [In addition, the 2014 IA claims that it is “nof wnregsonable” to assume that plain
packaging will result in a “smafl” increase of up fo 1% in illicit trade per year, which equates to
£120 million in lost duty.'” However, even this “small” increase wr;:qud equate to over 450
milllon more illicit cigarettes being smoked in the UK each year.' ¥ To put this figure into
perspective, one of the biggest seizires in the UK in 2014 involved about 32 million
cigarettes.lig In other words, the 2014 IA's own (underjestimate suggests that the increase in
illicit ciparette trade resulting from plain packaging alone would, in a year, be 14 times larger
than this seizure.'® The additional illicit cigarettes available as a result of the policy are
assumed, givern the approach of the 2014 IA, to include counterfeit, “illicit whites” and
contraband products (purchased overseas and illegally re-sold in the UK). Plain packaging
will, therefore, increase the number of unregulated tobacco products aveilable to minors and
those in low-income groups. ' '

4.16 Again, while the 2014 IA does not provide an estimate for RYO , illustrating what the
same 1% percentage point increase in illicit trade in RYC might represent in practice, it
amounts to an equivalent of nearly 280 million more illicit cigarettes belng smoked each

year. 2!

4,17 In the confext of a measure that is intended to reduce youth smoking, the 214 [A —on
an illustrafive basis — is therefore implicitly acknowledging that the policy will make nearly
750 million additlonal illicit cigarettes more accessible, each year, to minors and those in
~low-inecome groups. This further undermines the policy’s public health objectives.'?

Moreover, and ironically, whils the Exchequer will lose out on £120 million in lost duty every
vear on the basis of the 2014 YA's estimate, the criminal gangs who are smuggling these
products into the TUK with the intention of selling them on illegally will actually benefit from
© plain’ packaging as a result of the sale of these additional illicit clgarettes This ‘policy

windfall” for such gangs. could then be re-invested to finance oftisr serious criminal or, in some
cases, terrorist activities.™ :

418 The rsxamples provided above are inherently simplistic owing to the absence of the
methodology behind the estimates provided in the 2014 YA, Indeed, they are illustrations of an
illustration. However, they demonstrate the potential significance of the impaet of the policy”
-on illicit trade in practical terms, even where the 2014 IA’s (under)estimates are used.

New expert analysis since the 2012 Consultation

4.19 A comprehensive ;analj,rsis of the potential impacts of plain packaging must also take
info account, in particuler and in addition to the responses received fo this Consultation, the
~ following expert reports which have been made available since the 2012 Consultation:

(s)  Professor Stﬂinberg s report and letter (prepared at the request 6f external legal counsel
-t JTL, and referred to at paragraph 3.1 above), and the evidence given by him at his

meeting with the Chantler Review Team;

(b)  Professor Devinney's report (prepared at the request of external legal coumsel to JTI,
and referred to at paragraph 3.1 above), and the evidence given by him at his meeting
with the Chantler Review Team; :
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(4] the two studies condueted by the Universities of Zurich and Saarland,'™ at the request

of PMI, which undertook-a statistical frend analysis to examine the possible effect of
plain packaging on smoking prevalence of minors and adults in Australia;

fd) the smﬂy conducted by London Beonomics, also at the request of PMI, ™ and
(&)  the KPMG Report which has been prepared at the request of Philip Morris Limited,

British American Tobacco Austialia and mperial Tobacco Australia Limited."
Plain packaging undermines other Government policies

420 A plan packaging policy undermines other policies and priorities that have been
announced by HM Government since the 2012 Consultation.

421 It is at odds with the Prime Minister’s comments, as recently as January 2014, that
Britain is ‘open for tmasiness’. He stated that: “We continue fo imnovate, infroducing new

Inifiatives and incentives fo make the UK the most attractive business environment for foreign

investors and enabling higher value investments.™ He also emphasised that: “...the-welcome

we extend fo those who invest here [is] eritical fo securin‘g owr country’s long ferm future...

Britain is firmly and clearly open for business once again’ b .

422 Plain packaging also undermines claims by the UK that it will ensure firms are not
placed at a disadvantage by gold plating of Buropean legislation.”* In February 2013, the
Minister for Business and Enterprise stated his intention to: “delfver more certainty for
business [and to] contimic fo withhold agreement for any new regulations that gold plate
legisiation.™™ The intention of the UK to layer plain packaging on top of TPD2 (and other
tobacco control measures) is entirely at odds with such a commitment, and has also been
recognised by the RPC, in their opinion on the 2014 TA: . by going beyond minimum EU
requirements, the [DH] is gold-plafing ihe measure””' TPD2, which includes a ban on
smaller pack sizes (which accounted for 45% of cigarette and 93% of BRYO pack sales in the
UK in 2013) will already create a massive dismption, and has yet to come into effect. Such
layering is all the more indefensible in circumstances where the measure being gold plated, ie.
TPD?2 is, as identified above, currently subject to legal challenges in the UK,

423 The need to avoid unnecessary leyering of regnlation has also been recognised by
others, including the Institufe of Directors, who, as part of their response to the 2012
Consultation, rightly identified that: *The [retail display ban of tobacco products] weas
- developed for many of the same societal benefits that the [2012 Consultation on plain
packaging] seeks to address. The possibility of a display ban as well as new standardised
packaping reguivements is a ‘belt and braces’ approach to policy making... Since the
proposals for standardised packaging seek to address many of the same factors as the display
ban, if surely follows that the retail display ban should be .thamzrgﬁ!gr wnplemented and
assessed before embarking upon more aggressive regulatory impositions ™

424 The vital role. played by intellectual property rights (ZPRs) in the economy and society
at a global, EU and UK level has also been repeatedly recognised by numerous institutions, as .
well as HM Govermnmaent, since the 2012 Consultation. For example: '

&) a joint study undertaken by the Furopean Patent Office and the Office for
Harmonization in the Internal Market found thet: “IPR-intensive industries generate
more than a quarter of employment and more than a third of economic activity in the
EU™P Significantly, of IPR-intensive industries, inchiding the tobacco sector, trade
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mark-intensive industres represemted the highest proportion of employment and
economis activigy

(b)  in 2014, the International Chamber of Commerce recognised that the intellectual
property systemn: “.. maintain]s] fair compefition dnd encowrag(es] the production of a
wide range of quality goods and services...” as well as. “.. sustaining innovation and
creation..” ?id “...promoting techmological  ond  culteral  advances  and

!?

&JCPFESSIGH

{v) HM Government has, in other contexts, rightly identified the central rolg that IFRs play
in the growth of the British economy. For example, the Secretary of State for BIS has
said: “the qualfify of our IF systemy represemts a key determingnt of economic
growth.”"  This echoes recent statements made by the UK’'s Intellectyal Froperty
Office (March 2014)"° and the All Party Parliamentary IP Group (October 2012),
which stated that “TP is & vitwl forndation of economic growth.™; 7 and

(d)  inaJune 2014 Government report,'” tobacco is identified as the second most common
connterfeited item in the UK. As pert of his comments on the report, the IF Minister
mmmn:nted that HM Government is committed to making sure thaf IPRs are

. understood and respeca.‘eci ni3 .

4.25 These stafements, whic:h nghtly identify the importance of protecting IPRs, reveal the
extent to which plain packaging s at odds with such commitments {(and the relisnce placed
upon TPRs to drive the UEK’s current economic recovery). This also evidences the DH's lack of
a joined up, inter-departmental approach to dealing with these important jssues when pushing
ghead with the plain packaging propaosal. .

‘5, QUESTION 3 - COMMENTS ON THE DRAFT REGULATIONS

JTT's appraach to Question 3

5.1 Question 3 secks comments on the Draft Regulations. As JTIis ﬁmdamen.taIl}f opposed
to the concept of plain packaging for all of the reasons outlined in this response and previously,
it has addressed Question 3 by reference to the key points of principle set out below, and not
the specifies of the way in which the DH would seek to brmg forward this flawed policy.

The legality of plain packaging and the fundamental importance of IPRs

5.2 Beyond the many reasons why there is no credible evidence that plain packaging will
(o is even likely to) achieve public health impacts and the criticisms that can be levelled at the -
conclusions reached by the Chantler Report, JTI reiterates the very serious concerns which we
have previously raised in relation to the legality of any attempt to introduce plain packaging
legislation in the UK. The Draft R,egulatmns do nothing to change our views, and we appase
the measure f#1 fofo.

53  As explained in owr letter to the Secretary of State for Health dated 10 Januvary 2014, -
plain packaging would be unlawful and would put the UK in breach of various legal
obligations, not least given the lack of credible evidence that plain packaging would have a
positive behavioural impact; the existence of better, less resirictive altematives; and the
dlspropnrtmnata nature of the measure.

54  Plain packaging infringes fundamEntaI legal rights, including trade mark rights,
property rights, and freedoms of expression and frade that are protected under UK, EU and
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international law (including fo the extent that international obligations are relevant wnder EU
law). Fereing brand names to be written in a standard type face, colour and size, without any
non-alphanumeric elements, except for very limited exceptions, iz also a fundemental and
entirely unjustified resiriction on the normal and fair vse of word rade marks.

5.5  Mandating plain packaging would destroy the substance of JTI's property in relation to

‘{ts IPRs (the fundamental right to which is recognised in the ECHR and EU law) to such a
degree that it would constitute a deprivation of that property, A 23 June 2014 report by Exane
BNF Paribas also reaches this conclusion about deprivation. o

5.6  The 2014 IA itself recognises, at paragraph 85, that: “Types of business which could be
affected by standardised pockaging are as follows. tobacco manufiocturers who would be
deprived of the value of i.ﬁe:r brands...” (emphasis added).

5.7  Such a deprivation of property is assumed to be unlawiul, unless JTI is cumpansnted at
the full value of its property (a cost which, as explained in Annex 2, is not properly recognised
by the 2014 JA). _

58  The proposed new EU Trade Marks Directive reaffirms and highlights the importance
of trade marks and their use: “Trade marks filfil their prrpose of distinguishing goods or
services and allowing consumers to make informed choices onfy when they are actually used on
the mearket.” 1!

59  Moareover, the importance of the essential function of a trade mark to guarantee the
origin and quality of goods (and services) is also well established in the case law of the CIEU.
A number of expert bodies consistently raise the importance of the origin finction of a trade
mark, For example, in July 2013 a number of respected experts in the IP field emphasised that:

“Trademarks and trade dress...are relied upon by consumers as signposis for genine
goods end services. This is true for both word trodemarks and figurative (zrapinc)
tfrademarks... trademarks alse indicate the souwrce uf goods and services fo assure
consumery of the quality of the products that they purchase or that they would consider
purchasing,  This fundamental fimction cannot be fulfilled if frademarks are not
noticeable, or unavailable, to consumers when selecting a product... In fact, the
mability to recognive ¢ brand also takes away consumers' freedom of cholce.” =

5.10 * Plain packaging would prohibit fundamental, consumer-facing use of a substanfial part
of JTI's trade mark portfolio in the UK. The fact that the Draft Regulations purport to amend
UK. trade mark legislation, in particular, in relation fo fundamental use provisions, is further
evidence that plain packaging conflicts with core principles of trade mark ownership, and UK
and EU law more generally, including m the extent that international obligations sre relevant
mder EU Law.

511 It is not just JTI that holds these views; they are strongly supported by a number of
expert bodies. Since the 2012 Consultation, for example:

(a) MARQUES has stated that: “Flain packaging legislation will prechede trade mark
ownery from the ability of malking legitimate use of their trade marks, and in this sense,
it would amount fo en indirect legislative expropriation of lawfud proprietary rights. "
{Tune 2014, and

(b}  in relation to the proposed Idsh plain packaging legislation,”* the Law Society of
Ireland has stated that: *The Charter of Fundamental Rights of the Ewyropean Union is
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binding on Member Statey under the Lishon Treaty and Article 17 of the Charter
guarantees . Fights fo  property, expressly including  intellectual properfy
rights...Consequently, the State rins a visk — and if is that, a risk — of going beyond
regulation and restricting wighty which affect the substance of o frademark, in
contravention of cur international obligations. " (February 2014). ]

5.12 In addition, the DH's proposals would undermine the uniformity of protection of, in
particular, trade marks, which has been recogmised as being of paramount importance to the
functioning of the EU internal market. Trade marks registered at the EU level are unitary in
_character and protected for the whole of the territory of the EU, including the UK. The corent
proposals to update the EU Trade Marks. Directive and the EU Trade Marks Rﬂgulahanm
recognise uniformity of trade mark protection across the EU as fundamental. For example,
recital 10 of the proposed Trade Marks Directive recopnises that: 7 is fitndamental to ensure
that registered frade mavks enfoy the same profection under the legol systems of all the
AMember States, and that the protection of trade marks at the national level iy the same as the

protection of European Union trade maris”

Artlcle 24(2) TPD2 / legality issues

513 Recital 53 of TPD2, which refsrs to Member States introducing *.. firther
standardisation of the packaging of fobacco products..”, implies that the purpose of Article
24(2) in TPD2 is, at least in part, to allow for the introduction of plain packaging on a unilateral
basis. This is supported by the evidence given by Anna Scubry MP (then Parlismentary Under-
Secretary of State for Public Health) and Andrew Black (Programme Manager, Tobacco Palicy,
the DH) to the House of Commons European Scruding CmII]IllttEﬁ on 17 July 2013, In
“particular, Mr Black stated that: .

“The igsue is that this Directive does not bring in plain packaging, and the Governtment
has been very clear about secking amendments to the wording of Article 24 {o enable
fitture Governmenis o bring in plain packaging, should they wish. That point was
inclided within the Minister s letter to other Government Departments and fo other
Ministers, s0 it has been very clear about Article 24 - amending Article 24 to be miove
geceptable and being more opent in termy of allowing for plain pack.srgmg in the fuiure.
It iy certainly a maiter thut has been exposed throughout Government.

5.14  As noted above, TPD2 — including Article 24(2) — is currently being challenged in the
UK Courts by tobacco product mannfacturers, including ITL - On 30 July 2014, Mr Justice
Supperstone granted permission for these judicial review proceedings to proceed. In those
proceedings, JTI contends that a Member State which introduced plain packaging would, by
doing so, ercct a complcta barrier to the marketing within its boundaries of tobacco products
that were compliant in gll respects with TPD2 - mcludmg its packaging and presentation

requirements.

5.15 Despite receiving letters from PMI and BAT on 6 June 2014 in which those companies
expressed a clear intemtion to challenge the TPD2 (including Article 24(2)), the DH
nevertheless proceeded to commence the Consultation on. 26 June 2014, the day before PMI
and BAT filed their claims. This was despite the DH being aware of the importance of a
challenge to Article 24(2) to any plain packaging legislation: letters dated 20 June 2014 from
the UK Treasury Solicitor’s Department {on behalf of the Secretary of State for Health) to the
lawyers for PMI and BAT expressly stated that the Secretary of State had ¥...considered the
claims contained in your letter..”™; and in the Summary Grounds filed on behalf of the

Secretary of State for Health on 18 July 2014 it is acknowledged that: “
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“The correct interpretation of Article 24(2) raises o fimdamenial issue of interpretation
which must be determined before the validity of the -Directive can be determined,
namely, does Article 24(2) permit Member, States to adopt more stringent rules in
refotion to all matiers relating to standardisation of the packaging of tobaceo products,
regardless of whether such matters are within the scope of the Directive or not?

As well as belng relevant to the validity of the Directive, the interpretation of drticie
2412} is also relevant to a public consultation being conducted in the United Kingdom
in order to decide whether it would be appropriaie to adopt more stringent domestic
rules in relation to the packaging of tobacco pra.:fm:r_rs_.”m

5.16 It is accepted by the DH that the Court of Justice of the Buropean Union (CJELA must
now be asked to rule on the validity and/or comect interpretation of Article 24(2). The
relevance of its future ruling a3 to whether a Member State is able to introduce plain packaging
is clear, and undisputed, ¥ the CJEU finds Article 24(2) to be invalid, it will be struel down,
and cannot serve as & basis vpon which the UK is “...enabled..” to “...bring in plain
packaging...” {in Mr Black’s words), Even if the challenpe to Article 24(2) is unsuccesstul, the
UK. would still have to show that plain packaging does not breach EU law, or place the UK in
breach of its WTO obligations — something which JTI strongly considers the UK would be
ungble to do. C .

5.17 TPD2, even if held by the CIEU courts to be valid as a matter of EU law, requires the
UK fo justify the need for plain packaging: .. .on grownds of public health, taling into account
the high level of profection of human health achieved through this Directive..” and to
demonstrate that plain packaging is: “...proportionate and [does| not constifiie a means of
arbitrary discrimination or @ disguised restriction on trade between Member States” The
recitals clarify that plain packaging must be “compatibie with the Treaty, with WIQ obligations
and [must] not affect the full application of this Directive” (recitel 53). In addition fo these
substantive conditions, which cannot be fulfilled, TPD2 would require the messures to be
notified to the Buropean Commission: “. fogether with the grounds for maintoining or
introducing them.”

513 As a matter of EU law, plain packaging also clearly falls within the prohibition,
confained in Article 34 of the TFEU. Msasures infringing the free movement of goods are
unlawful as a matter of EU law unless they can be justified. The burden of justifying the
inferferences with the right of free movement of goods, again, falls on the UK. JTI notes in this
context that detafled opinions have now been issued by three EU Member Stafes in the confext
of Irish plain packaging prﬂpﬂﬂiﬂsw_} and assumes that these opinions raise issues about the
compatibility of such a proposal with free movement principles.

Other challenges to the Iegality of plain packaging

519  JTI and other fobacco manufacturers challenged the Australian Plain Packaging Act
2011 in the Augtralian High Courf. The Australian High Court has, since the 2012
Consultation, handed down its reasoned judgment. It held that there was no “...acquisition
of .. properiy...otherwise than on just terms...", as property had not been “acquired” by any
third party."”® Plain packaging did not breach that specific Australian constitutional test.
However: : )

()  the Court acknuwlbdgcd that trade mark rights are property rights of “. . great
commercial vahie..”"' and that plain packaging deprives those rights of their
substance;'*? and _
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{b)  no evaluation of proportionality was carried out (as proportionality was not part of the
applicable Australian constitutional test).

520 Acconding to the European Parliament's Legal Affairs Committee (JURID the
Australian High Court: “..fownd that plain packaging does indeed "deprive” fobacco
manufacturers of thetr properfy.” TURI also noted that: .. .if anpthing, the judmment of the
Australian High Court speaks aeainst the admissibility of oimilayr mecsvres under EU Low”
- Such & deprivation would require the UK to make significant compensation payments. 133

521 Separately the same Ausizalian legislation is also the subject of 8 WTO dispute, relating
~ to whether Ausfralia’s plain packeging measures are consistent with international treatiss,
including TRIPS, the Pars Conyention and the TBT agresment.

5.22  As explained in JTT's 2012 consultation response, JTI believes that the adoption of a
plain packaging measure in the UK would violate these intemational obligations,'™* This view
is based on, among other things, the expert opinion of Professor Gervais on the interpretation of
TRIPS and the Paris Convention.'” Five countries (Ukraine, Honduras, Dominican Republic;
Cuba and Indomesia) have broupght challenges against the Australian plain packaging
legislation, which iz to be settled by the WTO Dispute Settlement Body. Upwards of 3¢ other
WTC members have also joined the five complainants as third parties in their challenges. '

523 WTO members have urged countries- that are in the process of conmsidering the
introduction of plain packaging, such as the UK and Ireland, to wait until thcs WTO dispute has
been setiled:

(a)  "Cuba expresses great concern over the UK Parligment's decision to move ahead with
the process of implementation of plain packaging of tobacco products, without waiting
fora Serrfement of the complaint against Australia before the WO Dispute Settlement

Body" !

(b)  Honduras explained to Sir Cyril Chantler that: “the WTO dispute settlement proceeding
Presents the best opporfunity fo review and weigh the evidence developed by all the
parties.” Accordingly, Honduras requested that the UK delay its final decision on plain
packaging until: “.. 4t has hod an opporfuntty o review and assesy the legal grouments
and evidence Subm;rted by afl parties in the WTO dispute settlement proceedings...” ;"
and

() the Dominican Republic has urged Ireland to withdraw its plan to infroduce plain
: . packaging until the WTD c]m]langﬂ ig geftled. This comment was supported by: Cuba
Honduras and Nmaragua

524 In addition, the international law canc-:rns rcgardr_ug plau:L packagmg have also been
expressly recognised by a number of expert bodies. ' .

5.25 Tt is wrong for the UK to push ahead with plain packaging, pre-empting what its actual
impacts might be, until the WTO GDmpatibi]ith of the only plain packaging measure to be
adopted (in Avstralia} iz known, This is parficularly so when the IXH has said that the Draft -
Begulations are based upon the Australian, law being challenged. 6l
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6. QUESTION 4 — IMPROVING THE 2{H4 1A

6.1  Over the past decade,. tobacco cnntml lzgislation has been passed with increasing
rapidity in the UK. The RPC has specifically commented in respect ﬂf previous TAs
prepared by the DH that;

“We have seen a wide range of proposals from DH, a high proportion of which received
o Red rating. Many of these proposals were highly sensitive and complex measwures for
which we would therefore expect a high level of evidence and analysis in order to
accept with the impacts presented. The most commeon flaw In these IAs was that
analysis of wider econemic Impacts was Incomplete.  For example, tobacea Ids
tended fo provide n full analysis of the beneflfs, but fazferf '‘to estimate the full
econontic costs to producers anid retuilers” (f:mphams addn:d

6.2 Tha DH's 2012 TA on plain packaging was only awarded sn ‘Amber’ rating by the
RPC,™ which acknowledged that more analysis was needed: “.. fo support the claim that the
© ‘proposal will kave an overall neutral effect an business. ™S Thﬂ 2012 IA also acknowledged
that; “,, for tobaceo control policies to be ;m: ified, the impact on smohng behaviowr must be

mﬁ‘fmeuﬂy large fo fustify the related cosis. nl

63  Given this context, it is unfﬂrtl.matc, but not perhaps surprising, that the 2014 LA repeats
‘many of the same errors displayed in previous IAs, and fails to meet the legitimate concerns
previously expressed by the BPC and other stakeholders. Once again (and despite the
criticisms of the 2012 1A and previous recommendations of the RPC), it has only achieved an
‘Amber’ rating, indicating that FM Government’s own regulatory experts had concerns with
clements of the 2014 IA that needed (and still need to be) addressed.

6.4  According to the RPC, TAs that receive Amber ratings {such as the 2014 IA) are only:
“., Jit for purpose provided the department responds 1o the concerns vaised in the opinion.”™ "
The RPC, in their opinion on the 2014 A, stated, amongst other things, that: “...the [DH]
should provide a fuller discussion of a number of costs, along with some md:catmn of their
tikely extent where possible.”"®® As any full discussion regarding the costs of the proposal and
their extent is stil lacking, the 2014 1A is, for this reason alone, not fit for purpose,

6.5  The continued failure to articnlate adequately relevant costs is particularly significant
gwen that a general meeting of the RPC on 16 June 2014, specifically identified the 2014 TA s:

. treatment of impact on sales and profit. and whether this showld be treated ax direct or
mdﬁ'reca_‘ * as something that required further analysis. It was agreed at the general meeting
that a position paper on the subject was to be présented to the RPC by the RPC Secretariat.
Again, it i not ¢lear that these concerns have been properly addressed in the 2014 TA. '

6.6 Key failings of the 2014 IA are set out in Annex 2, but in summary, it pravides an .
inadequate basis for proceeding with plain packaping as it:

a})  is detached from commercial reality, demonstrated by the fact that, in its final
gstimation, tobacco manmufacturers are set to make a net gain from plain packaging;

() should have assessed the policy by reference to ‘ﬂhjn::ﬁives’ that are actually legitimate.
public policy goals,

¢}  overestimates and speculates as fo the benefits that the introduction of plain packaging
would have. It unquestioningly adopts conclusions from the Chantler Report and, in
gome cases, places reliance on documents which are decades old, and which have no -
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relevance to the current regulatory environment in the UK, let alone the position in
2017 (when it is said foll compliance with the policy would be required);

()  drastically underestimates the true cost the infroduction of a plain packaging measure
would have on manufacturers, in particular by depriving them of their property. The
fact of a deprivation is recognised, but the true economic consequences uf doing so are
ignored; :

{e) should have assessed meaningfully and/or taken into account the many other negative
impacts and costs plain packaging would have, including the complicated issue of illicit
trade {a cost which the 2014 1A recngnises could be significant, but which it does not
adequafely quantify}. Its failurg to do so is simply not good enough given this is the
third major DH consultation which has considered this policy;

{f) should have addre_ssed JTI’s (and other stakeholders™) previous concerns about the
incessant layering of tobacco control regulation, The 2014 [A does not make ¢lear how
plain packaging would have impacts beyond those deemed attributable o existing
inifiatives and pre-existing (and projected) public health trends,” and- fails to Justlfy,
therefore, why more layers are required; and

(g)  should have considered altemative means of achieving those policy goals of the DH
which are legitimate, and which should have formed part of this Consultation. As
identified in Ammex 2, alternative means which the 2014 IA ought to have considered
inchide: .

(i) better enforcement of the current regulatory regime;
(i} reinforcement of youth access prevention measures at a retail level;
{(iii) more effective and targeted enforcement to tackle the illicit tobaceo trads; and

{iv) targeted public information campaigns to reinforce messages about tobacco
contn:_nl measures, and the health risks of smolang.

6.7 It is particularly remarkable that as part of its justification for not quantifying branding
losses, the 2014 A cites the fact that premivm brands: .. .inspire embarrassment and hostility

in others not being able to afford such self-branding”. This is itself an embarrassingly
inappropriate excuse for avoiding necessary analysis, given that it actually embraces concepts
of a command economy, rather than seakmg to ensure the UK’s standing (and branding) as a
leading global free market economy.,' * Such a statement would be unthinkable in a UK lmpact
assessment in any other FMCG or luxury goods context; for example, asserting that losses in
relation to Burberry, Smythson, Diageo, Mulberry, Jaguar Land Rover or Barbour (all prond
owngrs of premium iconic British brends) need not be guantified as use of their brands:
“...inspire embarrassment and hostility in others not being able io afford such self branding.”

6.8  Adopting such a position means -the 2014 YA is brushing aside, without credible
reasonjng, the etitical importance of branding both to consumers and fo economic prosperity
(or in the case of the UK, its present economic recovery), which has been confirmed, and
reconfirmed, over time.!”" The remoteness of the 2014 IA’s position from mainstream pr:rln’:ma[
and economic thinking in the UK about the concept of branding and its significance is revealed
by contrasting it to the following statements made by the ane Minister:
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(a) “We weren’t the world's fivst industria power just because of the coal and the iron ore
beneath our soil. It was because we had secuve properiy rghis, refutively open and
Sexible markets for labour and capital, and a syﬂem in which tnnovation, Investment
and enterprise could theive”,

{b)  “Inshort, we need to compaign for capitaliven. To promeote profit. Te fight for free.
trade. To remind, indeed to edcate, our citizens about the facts of economie life”;

(€}  “.the world over the lesters UK’ stand for unigue, brilliant, creative, eccenfric,
 Ingenioss, We.come as o brand — and o powerful brand.. If... the UK changed, we
would rip the rug from our own reputation”; and

(d}  “Aspivation Is the engine of progress. Countries rive when they allow their people to
- rigse. In this world where brains matier move, where technologies shape our lives,
where no-one is owed a fiving .. the most powerfil natural vesource we have is our
people... That's why the mission for this government Is fo butld an aspiration nation
. we fust get béhind people who want to get on in life... The young people who dream
of thelr first pay-cheque, their first car, their first home — and are ready and willing to
work hard to get those things, Whilz the infellectuali of other parties sneer at people
who wanl fo get on in life, we here salute you... we are the party of the want to be
better-off, those who strive to make a better E;ﬁ: {or themyelves and their famifies — and

we should never, ever be ashamed of saying 50"

69 It would be an astonishing capitulation to the ‘politics of envy’ i the heterodoxy of the
2014 TA was allowed to form the basis of policy-making by a government led by a
Conservative Prime Minister who is fully committed to and passmnately in favour of free trade
and an open economy.

6,10 In summary, the 2014 [A’s deficiencies are so serjous that it cannot now be salvaged by
the future “improvements’ sought by Question 4 to this Consultation.!™ It 3¢ not enough for the
DH to take the same approach with any future A, as this would involve the same mistakes
being repeated once again. A decision in favour of plain packaging cannot be. taken unfil an
adequate consultation-stage impact assessment is prepared and published, which addresses
properly the concerns and shortcomings which stakeholders have (previously) identified.

Other Better Regulation failings |

6.11  The deficiencies in the 2014 1A are compounded by the fact that it has been conducted
in the context of other Better Regulation failings by the DH.  Thereforé, we address these
failings below as part of cur response to Question 4. :

The DH has alveddy mude its mind up

6.12  Whilst it may be the case that: “The G—ovemmem‘ has nof yer made a final decision on
whether fo introduce standardised packaging of tobacco produce™™ a number of indications
have been given in recent months that this Consultatmn 18, in fact, h_tghlzf,r unlikely to change the
mind of the DH, at least.

6.13  Instead of embarking wpon this Consultation with an open mind, the ¢lear impression is
that the steps now being taken are essentially part of efforts by the DH - under pressure from
tobacco control groups who are effectively professional lobbyists employed fo support tobacco
control measures such as plain packaging - to avoid allegations of procedural iregularity and
an attempt to defend the robustness of their Consultation process. For example: :
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(&)

®

{c)

(d)

6. 14

even befors the Chantler Report had been published, the Parliamentary Under Secretary
of State for Public Health commented that: “The power to make regulations is being
proposed in the other place [i.e. the House of Loxrds] so that we may move guickly at the
point we recefve Sir Cyril's review” (28 November 2013).""  The Minister for
Govarmnent Policy also stated (just prior fo the launch of the Consultation) that:

oplain pachrgmg it proceeding; it is not in the long grass at all. The measures are
now under way..

the legislative history surrovnding the plain packaging provisions of the Children and
Families Act 2014 reveals the DH’s recognition of the need to maintain an
inappropriately low evidential threshold before the making of Regolations by the
Secrefary of State. The Government'zs amendment on plain packaging for fobacco
praducts, which was infrodueed at the House of Lords’ Report Stage of the Children
and Families Bill (as it then was), was considered in the House of Commons on 10
February 2014. Ahead of this, an amendment to the Government’s amendment was -
tabled by Philip Davies MP. The effect this proposed amendment would have had is set
out in full in Annex 3. As can be seen, the amendment proposed changing the word
“may” to “will” in sub-clauses (1) and (4), and the phrase “at least some™ to “each™ in
sub-clawse (3)(a). That amendment, which was unsuccessful, would have infroduced a
requirement for a slightly more meaningful (although still very low) evidential
threshold before the making of Regulations. It is apparent that this more meaningful
threshold would not have been met by the conclusions reached in the Chantler Review
in respect of the predicted effect of a plain packaging measure on public health. What
iy telling is that that the DH had in fact already anticipated that such a higher threshold
could not be met. The Parliamentary Under-3ecretary of State for Health recogrised,
during the debate in the House of Commons on 10 February 2014, that: “Constraining
Ministers’ decision making in that way would probab!y heave the eﬁmr of stopping the
use of the powers altogether;' ™

in her letter to the DH dated 2 April 2014, the Chief Medical Officer for England noted
that prior to the Chantler Review, she was: *...alrendy of the opinion that we had the
evidence fo sugoest that :mpiemenfarmn af piﬂm packaging should save some children
and young adults from smoking™:!7 and

finally, as soon ag the Chantler Report had been published, and despite the fact that: (1)
the Chantler Report only’ congidersd a narrow range of issues; and (i) the clear
indication had ]:IIBVIEI'HSIY been given that “Ministers will take all other factors into
cans:demnon » ™8 the Parlismentary Under Secretary for Public Health stated that she
was: “...minded w proceed with introducing regulations to provide for standardised
pach:gmg "7 Ghe acknowledgad that all that was left was for there to be “...a final,
shopt consulfation.” It was then confirmed that this would be a: “..« sixv-week
consultation to ensure fhat our decision Is properly and fully informed E-y any further
refevant views and, very Impertantly, that i will be capable of withstanding the
greatest scrutiny, including in the conris,” (3 April 2014) (emphasis added). Similarly,
it was recopnised thatt “...if the Govermment did not consult properly on the
regulations, far from speeding up matiers, it would delay them.. My colfeaguey in the

- Temple would be over the road with an application for judicial review before one could

say ban on anything” (3 April 2014), 140

Also indicative of the DH’s determination to praceed with a plain packaging policy,

irrespective of the evidence base and proper Parliamentary procedure, is the evidence given to
the House of Commons Buropean Scrutiny Committes by the then Parlismentary Under-
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Secretary of State for Public Health in July 2013, When explaining why that Committee had
not been kept sufficiently informed of important legislative developments in respect of TPD?Z, -
the Minister explained that: Y fook the very firm view that not just this Government, but any
Covernment, would not want to be in g position whereby its honds were tied by a Directive that
would preclude it from taking more actions, should it so choose, on standardised packaging, or
indeed the amount of health labely and other matters on tobaceo.”™™

Inappropriate use of statistics

6.15 Following the publication of the Chantler Report, the Public Health Minister stated that:
“Sir Cyril points ouf that if fthis rate of smoking by children were reduced by even 2%, it would
mean that 4,000 fewer children took up smoking each year., #1#2 ohe went on to say “...even o
modest impact on a mafor killer is really important” The *4,000 figure” was then [wrnngl}r)
apparently portrayed or accepted as fact by some MPs during Parliamentary debate.'*

6.16. Itis in fact apparent from paragraph 6 of the Chantler Report that this 2% figure was a
hypothetical one as far as the effect of an introduction of a UK plain packaging -measure is -
concerned: “If this rate [smoking prevalence] were reduced even by 2%, far examp.'e it wowld
mean 4,000 fewer children took up smoking eafcﬁ year...” (emphasis added}

6.17 Whilst accepting that this figure is presented as a hypothetic (even if it appears to have
been subsequently accepted as a fact by some), there is no detail in the Chantler Report on
which o base the assumption.that the intreduction of a domestic plain packaging measure
would result in-such a reduction or, indeed, any teduction. Indeed, Sir Cyril Chantler
acknowledges that: “...J have not seen evidence that alfows me to quantify the size of the Likely
inpeact of smmfmf-dfmd packaging...”"® and that .. research cannot prove conclusively that a
single intervention such ws standardised packagmg of tobacco products will reduce smoking
prsvafence 1% There is therefore no basis on Which'to propose this figure.

6.18 Sumla:l:r,r, it has also been necessary for JTI publicly to reéspond to ASH’s misleading
claims (made in July 2014)'™ that evidence has emerged showing that plain packeging has
caused a “fuge drop” in smoking in Ausiralia. Contrary to claims made by ASH and others,
the mumbers that the Australian Government has produced do not show that plain packaging
has had a positive impact on smoking behaviour {see paragraphs 4.1 to 4.3 above). Insterd, as
we were required to point out in a press release of our own,'® daily smoking prevalence in
Australia declined by 2.3% between 2010 and 2013, consistent with the pre-existing trend. The
decrease in prevalence between the infroduction of plain packaging in December 2012 and
December 2013 is not capable of being measured in this data set, becanse tha:t level of detail is

not available.
Length of the Cﬂ.nm_f!mﬁﬂn period

6.19  As JTT advised the Secretary of State for Health in a letter dated 17 April 2014, g six
week consultation is clearly inadequate given the wide-ranging and mutmvarsml nature of the
proposed measures. 189

6 2() It is concerning that the Consultation, has been portrayed as a straightforward exercise

. Seek{ing] new, or additional, information relevant to standordived packaging that has
arisen since the 2012 consultation. 50 The 2014 1A, and the flree policy options now being
considered, do not simply represent straightforward, comparative extensions of the policy
options considered in 2012, The 2012 Consultation purported to assess the relative costs and
benefits of introdueing a plain packaging measure against the status quo that existed at that
time. By contrast, the baseline against which plain packaging is now being assessed, two years
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on, has changed materially. An environment in which a form of pack standardisation has
already been effected by TPD2 is assumed in respect of the policy options presented in the -
2014 1A (which themseives differ from the policy options presented in the 2012 TA).
Consequently, the 2012 and 2014 1As proceed from two very different starting points, meaning
comparisens between them are highly complex. This makes inappropriate the characterisation
of this Consultation as a simple updating exercise, and the six week consultation period more
unfair. The brevity of the Consultation will, undoubtedly, have frustrated a number of
stakeholders from responding at all, or responding fully.

6.21 Moreover, the RPC’s opinton, explaining why it was only able to award the 2014 [A an
Amber rafing was only published on 25 July 2014, This was almost two months after the .
opinion {dated 29 May 2014) was issued, and less than two weeks before the end of the six
week consultation period. This opinion, which allows stakeholders to understand more furlly
the concerns the RPC has with the 2014 [A, could and should have been published by the DH
alongside the other Consultation materials on 26 June 2014, At the very least, and consistent
with Better Regulation principles of opermess and transparency, the 2014 IA should have made
clear the RFPC’s concerns, and the extent to which they had or had not been addressed.

Inadequate treatment of previous consultation responses

6.22  Having taken almost a year to review the responses to the 2012 Consultation, the DH
published its summary report in July 2013,1% On publication of the sunmary report, the
Secretary of State’s ministerial statement failed to mention or acknowledge that of the total
668,000 responses, almost two thirds were opposed to plain packaging. Instead the sommary
report relegated 665,939 responses to the status of “compaien responses”™ which “rved identical
template documents (hpically a posteards [sic), emails or letters), o sinple letter signed by
multiple people or petitions™ or “where the respondent did not attempt to address more than o
handful of consuliation gquestions”. Thig allowed the DH to focus on the fact that a smiall
majority (33%) of the 2,424, “detailed responses™ that had answered the relevant guestion were
in favour of plain packaging. '*

6.23°  Almost a year after the publication of the summary report (and on the same day the
Consultation was launched), the DH announced that it had. “published the detailed responses
that were received to the 2012 consuftation.™? In fact, the DH has only uploaded 105 of the
“detailed responses” (1epreseniing just 4%). A rudimentary examination of these (which is all
that has been possible in the “short” consultation period) reveals that these “detailed responses”
inchuded one-line or one-page emails that did hot attempt to answer more than a handful of
questions. Indeed, nearly 91% of those in favour of plain packaging are no more than two
pages long and 68% are based on “femplate doctemenits™ of the kind the DH said it had classed
as “‘campalin responses” {so as to relegate them from the analysis of "detailed responses™y,'™
‘An exaraple of such a “campaign response” that has been ;Jub]ishf:d by the DH, apparently as a
“detailed response™, can be seen from the extract below:'”
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6.24  The fact that it has taken the DH ovér two years to puﬁhsh even just a small fraction of -
the responses received means JT1 and other stakeholders have, until very recently, been unable
to respond to or meaningfully comment on certain evidence put forward by others as part of the
2012 Consultaticn.

625 The DH has not made clear why it has published only 4% of the responses, or indeéed
the basiz upon which it has decided to publish the particular responses that it has done., What is
apparent, however, is that the DH has failed to publish detailed responses which do address the
major issues. For example, JTT's comprehensive and evidence-based 2012 consultation.
response - whilst available on our website — has, inexplicably, not been published by the DH.
By contrast, the following, apparently “defailed response” (replicated in full), has been
publighed: ™ '

Frorm: Fmﬂm
Sent: 19 Auno 2002 14514

Toe o0 LR Y

Sobjrc: Pialn packagion of 1obacus prathecly

Tirbarco Pusks Dol Tnbg:m_P.'fcii_ oH

! suppart the pilain, slandaidlaad packoging of rbacee i aducts ia proteet o ehifdren,

¥ coifiren e nol have iy oy ‘it or vecebes Finding freem the tobares [idustry.

S P
-
S )

6.26  In the light of the various statements discussed at paragraph 6.13 above, in conjunction
with the brevity of this present Consultation period and the inadequate treatment of the 2012
consultation responses, it is ¢lear that the DH is not proceeding with an open mind or wishing
-geriously to comsider the broader implications of this proposed policy. They are, instead,
indicative of the DH simply going through the motions in an attempt avoid allegations of
procedural imegnlarity. - ' -
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Conclusions

6.27-  For the reasons set out in this consultation response, JTI remaing cateporically opposed
tu the introduction of any plain packaging measure in the UK. As the 2014 1A recognises,
plain packaging would deprive us of the value of our brands — our most valnable assets. It
would unjustifiably damage our ability to compete, worgen the illicit trade in tobacco and be
unlawfial, It infringes our fundamental legal rights without reducing smoking,

6.28  This third DH consultation on plain packaging in six years gets no closer to identifying
the evidence which would be needed to justify the introduction of such an extreme measure and -
again fails to consider alternatives. Instead, the DH has once again sought to lower the
evidenfial threshold and move the goalposts to Ty and make the policy fit the weak evidence.
The only rational decision HM Government could now make about this pelicy is not to
* introduce it in the UK.

JTI
6 August 2014
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ANNEX 1: OBSERVATIONS ON THE CHANTLER REVIEW

1. INTRODUCTION

1.1  Even within Sir Cyril Chantler’s nammow remit, the flaws which JTI has identified within
the Chantler Report make it an inappropriate and inadequate basis to justify proceeding with
plain packaging legislation. Further, many of these concemns relate to issues which JTI had
previously identified as needing to be properly addressed and explained fo the DH.

Background to the Chantler Review

12 On 12 July 2012, HM Government amnounced that it had decided to wait unti] the
emerping impact of plain packaging in Australia could be measured before making a final
decision on whether fo introduce plain packaging in the UK.'”" On 28 November 2013, less than
five months later, a Ministerial Statement apnounced ‘the sefting up of the Chantler Review to
examine any public health evidence for plain packaging.'® It was asked to aperate according to
a Terms of Reference, and produced its own method statement (included as Annex A to the

* Chanfler Report}.

13 The Chanfler Review Team comprised the Chair, Sir Cyril Chantler (a pacdiatrician), |
together with two DH employees seconded to the team.'™

14  The Chantler Review Team heard evidence from various stakeholders between the end of
November 2013 and the end of March 2014, and also received “...50 nmew [writien]
submissions...” 2" as well as follow-up responses to various of the meetings. :

1.5 JTI made its concerns about the process which the Chantler Review was to embark on
known in a lefter to the Secretary of State for Health on 10 January 2014.

1.6  Notwithstanding these corcemns, JT1 sought to engage constructively with the Chantler
Review, and sought to assist the Chantler Review Team via:

(a}  its detailed Chantler Submission, which also reiterated many of the concerns JTI had
.previously expressed with the process being embarked upon by the Chantler Review, as
well as other concemns likely to be of relevance fo the Chantler Review Team’s review;

and

| (b)  JTI's Head of UK Corporate Affairs’ attendance at a meeting with the Chantler Review
Tem on 29 January 2014, as a member n_f the TMA. -

i.7  Beyond this, and in terms of engaging with the DH more generally.

(@)  TTI has provided detailed evidence-based submissions™ to the DH’s 2008 and 2012
_ Consultations which also addressed plain packaging; and

(b)  JTImet with the DH in 2013 in order to provide further information on the operations of
its businesses and to seek to address the information gap at the heart of the 2012 [A. This
was the first ime JT1 was given the opportunity to meet with the DH in the context of
plain packaging, despite the various offers made by JTI before then to'meet**

1.8 On 3 April 2014, the Chantler Report was published. In the light of Sir Cyril Chantler’s
conclusion that, in his view, it is; “highly likely that standardised packaging would serve to
reduce the rate of children taking up smoking”, the DH stated that: “Heqith Ministers [are]
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cafrrea:fb) minded to proceed with infroducing regulations™ in respeet of the plain packaging of
tobaceo 1:bn‘_utlut:ts.m3

2, NO EVIDENCE OF ACTUAL SMOKING BEHAVIOUR

2.1  The Chantler Report presents no evidence that'_ﬁlain packaging would have any impact on
actual smoking behaviour, if introduced in the UK, as:

{a)  the “clear plausible link” to a behavioural change gsserfed by the Chantler Report is
unfounded and unsubstantiated; -

()  both the Systematic Reviews, and the studies underlying the Systematic Reviews, are
_methodologically flawed and incapable of determining whether plain packaging will have .
any impact on actual smoking behaviour; and :

(¢)  the existing data from Australia is acknowledged as being “inconclusive”.
No link hetween a reduction in appeal and changes in behaviour

292 The tefms of the Chantler Review's own method statement stated that Sir Cyril Chantler
was to mssess whether: “...the introduction of standardised packaging is likely to fead to «
‘decrease in the consumption of fobacco.™™ Therefors, Sir Cyril Chantler was to deferming
whether the evidence suggested that plain packaging was.likely to result in people not taking up
smoking, smoking less or being more likely to quit. _ _

29 This focus on behaviour is consistent with NICE Guidance. It recognises that: “...there
iy overwhelming evidence thut changing people’s health-related behaviowr can have a mdjor
impact on some of the largest causes of mortafity and nmrbz‘dz'zjr”mi and recommends:
“. changes in behaviour...be at the heart of all disease prevention strategies.”™™ Tt also goes on
0 acknowledge that: . .offempte fo chmge behaviour have not always led fo umiversal

improvements in the popwlation’s heaith. . 2

24 Ry contrast, the Chantler Report does not convincingly establish any link between the
introduction of plain packaging and any change to actual smoking behaviour as a result. Nor
does the evidence considered provide any real indication that plain packaging would ultimately
lead to such a change. Indeed, Sir Cyril Chantler largely ignored the advice from & leading
scademic in youtl behaviour (with specific expertise in adolescent decision-making and risk-
taking} who appeared before him. This 13 despite Professor Steinberg having explained o Sir
Cyril Chantler that, in his long professional experience, the infroduction of such a measure was
unlikely to lead to changes in youth smoking behaviour.™™

95 . Inthe absence of such evidence, Sir Cyril Chantler adopts a two-step approach to make
the link between plain packeping and smoking behaviour. He first states that: “...the aim of
siandardised packaging is to reduce the fobacco packuge’s visual identity and appeal a5 an
advertisement for the product..” {émphasis added) and then assumes, without bagis, that: “.. Ay
reducing its appeal, standardised packaging would therefore affect smaking behaviour..”’
(emphasis added). To conclude there is a causal link between reduction in “appeal” and
behavioursl change, Sir Cyril Chantler takes a leap of faith. The Chantler Report suggests that
‘eprermediate outcomes™, such as reduced appeal, are likely to eventuate in changes to behaviour
(and could be, he says, seen as benefits in themselves, in any event).
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2.6 As noted above, however, and as explained in JTT's 2012 consultation response, reducing
the “appeal” of tobacco products to consumers per se is not, and cannot be, a gelf-standing

justification for tobacco regulation,

2,7 It does not follow that any reduction in the “appeal” of fobaceo packaging would result in
smoking behaviour change. Studies in support of plain packaging frequently conclude that when
asked a direct question, respondents generally say they find plain packaging less attractive (or
appealing) than branded packaging. Such reported reductions in “appeal” are only an indication
of the respondents’ perceptions. They are subjective, self-reports of future intenfions (i.e. what
the respondent says he would do rather than evidence of what he actually did) in response to a
direct question. As.the Chantler Report concedes: “...stated Intenfions are generally weal

predictors of behaviowr' ™™

2.8  These studies do not address whether reported reductions in “appeal” have any relevance
to the actual decision to start {or continue) smoking, Absent such evidence, there is no basis to
assume reducing the appeal of tobacco packaging is relevant to the factors that contnbute and
defermine an individual’s attitude to smoking and becoming a smoker. The Chantler Report
does not address this, let alone provide robost evidence in support of this conclusion. |

29  No link to actual smoking behaviour has been established in any of the studies relied
ypon in the Chantler Report. Such. a link iz assumed without justification. .

2.10  Instead, the Chantler Report seeks to support its conclusions by referring very generally
to: ... evidence linking concepts such as ‘appeal’ to behaviour which exists elsewhere in the
fiterature and wider Z{ie.’dy‘ such as contemporary theories of behaviowr psychofugy...”m {citing
Webh et al. (2006))" S

2.11 However, Webb et al. actually test discrepancies between an individual’s befaviowra!
intentions and their behaviour (and not the effect of “appeal” on achial behaviour).™* The
- anthors do not make any connection whatsoever between appeal and behaviour {intended or
actual). Nor do they attempt to define what “appeal” Is, or its effect on behaviour. It is wrong
for the Chantler Report to rely on this scientific evidence on an apparently crueial peint in this
way. '

2.12  The Chantler Report states firther that these: “...contemporary theories of behavioural
psvehofoey...” (evidenced by a single citation to Webb et al) .. .stress the imporiance of
non-conscions processas in determining behaniowr rather than conselous stafemenis of
intent., ™' Although non-conscious processes are referred to in Webb et al,™™ they are vt the
focus of the article nor is it apparent that they relate to appeal. It is clear, however, from a
review of the cross-referenced articles cited in Webb et al. and the article itself, that considerable
uncertainty remains over the role conseious and non-conscious processes play in determining
behaviour, For example: ”

()  in 2006, Webb et al. state in relation o studies where participants undergo a behavioural
_intervention to evaluate its impact only that: “.. it is possible that interventions directly
affected  behawour because goal  gctivation secwred owtside the  participonts’
awareness...” (emphasis added), concluding “...that futire behaviour change efforls
might do well to give Ereater copsideration to nonintentiondal routes fo ac:.r‘an...”,m

without specifically referring to the question of appeal at all;

{b)  in 2013, Sheeren ot al.**? ynderline the still untested status of non-conscious processes in
their discussion of “fmplicit aftitudes”, stating that: “"Further tesis—that move beyond
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merely comparing the effects of implicit atfitudes versus explicit atiitudes—are crucial in
order to make the case that implicit attitiudes constifute important additional predictors of
health behaviors”™"  Again, the authors do not make any connection at all between
- appeal (reduced or otherwise) and behaviour, instead observing (with respect to implicit
attitudes) that: .. the mechanisms underlying these effects are not yet elear”; £1% and

(¢)  Martean et al. (201201 similarly acknowledge that non-conscious process: .. .remains
an elusive concept, difffeult to wnderstand and identify.™*  Professor Martean gave
evidence to the Chantler Review Team, and her work is e:xtenswal}r relied on in the
Charttler Report. :

2,13 Despite this, the Chantler Report ingppropriately seeks fo use non-conscious processes to
posit that “intermediare ountcomes™ are likely to result in changcs to behaviour (and could be, he
says, seen as benefits in themselves, in any event). This, it is said, is comipatlblﬁ with lmown risk
factors for smoking uptake such as peer pressure and parental smoking.™

214 ltis su:mlﬂrl}r ingppropriate for the Chantler Report to support this position by reference

to studies where it is simply assumed that “intermediate ontcomes™ like those identified in the

Chantler Report will ultimately result in reduced consumption, when those stmdies do not say
that this would be the case.

2,15 Even given the limited conclugions that the Chantler Report could properly draw from the
studies it cites, any finding that reduetions in the “appeal” of tobacco produets influence actyal
" smoking behaviour would still require a leap of faith. For example, the Chantler Report refers to
Martean et al. where the authors aspire to various “Imtervenfiond™ targf:tmg automatic/non-
conscious behaviour. Interventions provided as exarnplcs by Marteau et al. in this context are
designed specifically to target aufomatic processes by ... presenting a stimuluy that activates or
inhibits an assoclared mental representation (o concept, action or goal) ™ This lS called
“orining”. :

2.16 Thereisa significant distinction between using priming interventions 11:1 affect behaviour
ih a certain environment and causing a “change in the physical Envwcmment” Y in this case by
banning branded packagmg, in Urder to effect a bebavioural change.***

2.17 Ewvenif priming studies were relevant to the cffe:ct of appeal on behaviour (whmh they are
not), the studies cited in the Chantler Report do not link appeal to reduced consumption; they
broadly focus on the effects of advertisements. The smdies presented in this area relate to TV
advertisements which, by their very nature, can include s wide range of concepts that stimulate,
interact with and influence emotions and perceptions about a l:rrszg'md,z25 However, by virtue of
previous regulatory inferventions in the UK, the advertisement of tobaceo products on TV has
long been prohibited. Reference to such studies in the Chantler Report is indicative of the
mistaken conflation between branding, packaging and advertising.

2.18  The Chantler Report nevertheless relies on the following two priming studies to support
asse_rtions that: “,, it hos been proven that appealing branding does influence consumption...”
and “.. . theorfes of wnconscious” or ‘automatic’ behaviowr demonstrate a causal pathway
benveen concepts such as appeal and behaviour, and are suppora.‘eri by evidence from fields such
af food aﬁd’ alcohal, M7

{8) e studyby Robinson et al. (2007)%* which coneludes that ¢hildren prefer the taste of food
which they believe has been bought from McDonald’s (i.e. children’s taste perception is
affected by priming). The study indicates that branding can influence young children’s
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tasts perceptions, in particular those children with more television sets in their home, but
does not link perception to consumption. However, Robinson et al. were prepared fo
accept in their study that each instance of direct and indirect exposure to MeDonald's
marketing, food and packaging was: “...a complex whole of both independent and
interacting influences on.emotions and perceptions about the brand.”™* Robinson et al,
like &ir Cymil .Chantler, do not adequately define what causes the observed effect on
prefersnce (or, in the Chantler Report, behaviour), and whether this is in fact linked ﬁ::
packaging, the product itself or something else; and

(b}  participants in Hards et al. (2009)**" were primed by way. of television advertising to
consume soack foods, the authors concluding that food advertising can influence how
much foed is consumed (namely, it increased the immediate consumption of both healthy
and, more so, snack foods). However, the authors, as did Robinson et al., note in respect
of their findings that: “...the specific mechanisms through which food advertising
increased cutomatic eating behaviowr cannot be identified with certainy” ¥ This is
consistent with Marteau et al., who state in respect of studies on the effect of advertising
on consumption that! %, fhe potential of ““’””3% priming inferventions to reduce
consumption is promising bm: listle studied so far.™

2.19 Such priming stodies cannot tell us if plain packaging would affect actual behaviour. It
- follows that it is insufficient and overly simplistic for the Chantlér Report to support the link

between “appeal” and actual behavicur by observing that: .. humans are generally predisposed

to approach positive stimuli (those we anticipate as being rewardmg) and avoid negm‘we stimuli
- {those we anticipate a5 being unrewarding or even punishing). 233

220  There iz alzo little clarity whether or to what extent changes fo a physical environmment
can affect actual behaviour, or the durability of such interventions.” This was confimed in
Hollands et al, (2013}, where the authors, including Professor Marteaw, state that: “The idea that
behaviour can be influenced at population level by alfering the environments within which
people make choices (choice architecture) has gained traction in policy cireles. However,
empirical evzgc;?ance fo support this idea is limited, especially ity application to changing health
behaviour.”

2.21  In summary, the Chantler Report erroneously adopts a two-step approach. to try and make
the. link between plain packaging and smoking behaviour. First, it states that: “The aim of
standardised packaging s 10 reduce the fobacco package's visual identity and appedl as an
advertisement for the produce™® and concludes (wrongly) that plein packaging would reduce
the “appeal” of smoking. Second, it then makes the assumption that, if “appeal” is reduced, this -
in turn must affect actual behaviour. However, this is an assumption unsupported by fact or
evidence., Only by making a leap of faith is Sir Cyril Chantler able fo conclude that plgin
packaping is likely to affect actual smoking behaviour.

The existing studies on plain packaging are flawed

222 Absent evidence to demonsfrate that plain packaging would change smoking behaviour,
the Chanfler Report fums to studies which: “...show outcomes that support Gikelihood of
behaviour change, inchuding increased cally to quitting helplines, hiding gacﬁw i social
situations, smoking less avound others, and smoking fewer cigaréttes overall.™' Doing so is
unreliable because: . '

{(a)-  although no reference is provided, the sindics to which this statement is attributed are
‘understood to be Young et al. (2013 Wakefield et al, (2{}13)239 and Zacher et al.
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(2013)™* Both Young et al. and Wakefield et al. test only perceptions, attitudes and
recall, namely whether participants thought they bad smoked less or reported that they
had called the Quitling more often post plain packaging. This is not a dj_rect measurement
of behaviownr, as acknowledged by the studies’ authors;

(1) Young et al. (2013) does not show causality between increases in calls fo the Quitling and
plain packaging. All it iz able to demonstrate 18 that calls to the Quitline have generally
decreased over time, but that fluctuations at certain periods occur. Of course, the fact that
someone has called a Quifline does not mean they will in fact quit or otherwise change

- their smoking behaviour; and

{c)  Zacher et al. (2014) only suggest that, in certain cafes, restaurants and bars in selected
suburbs in Melboume and Adelaide, more patrons appeared to conceal their tobacco
packaging immediately after the introduction of plain packaging than in previous months.
The authars acknowledge limitations in their research and that other variables (e.g. the
presence of children) may have been a factor in any reduction in the display of tobacco -

- packaging. Moreover, at his meeting with Siv Cyril Chantler, Professor Devinney
emtlined that, while he considered the design of this study to be more methodologically
robuat than other studies he has considered in this area becavse it at least sought o
eramine smoking behaviour: “., .the implication of that behaviour in ferms of smoking

ontcome was not clear, as it was never established. ™"

2 23 It is difficult to understand how Sir Cyril Chantler could reliably conclude that it is

ohighly hke{y that standardised packaging would serve to reduce the rate of children taking
up smoking ... M given how the Chanfler Report acknowledges the limitations of the existing
evidence base. Far example:

(a)  “he Strling evidence has been criticised for relying on stated intentions in
hypothetical situations. I recognise that stated intentions ave generally weak predictors
af behaviour (regardiess of whether the siwation iv hypothetical or not). I see the
importance of Stirling as being the consistency of its resulty on appeal, salience and
perceptions of harm, mosr: aotably that standardised packaging is less appealing tﬁ::m

branded packaging .’

() “the specific evidence base, centred on the Stirling Review and update, s relatively
modest and put forward awareness ﬂf ifs Izm:m.fzr:ms due in particwlar fo congivainty on
study design...™:** and

(c)  the Chantler Report acknowledges the warning in the Systematic Review for the need for
“some caution” in interpreting these findings as: “expressed smoking-related infentions
are not always representative of fiture smoking behaviour.™ One of the authors of the
Systematic Review herself accepted that: “.. fhe swstemafic review had noi, in foct,
drawn firm conclusiony about behaviour.™ '

224  That there is no evidence that plain packaging would have any impact on actual smoking
behaviour is also entirely consistent with the views of other experts who met with the Chantler
Review Team, including Professor Devmney, whose reports ‘address specifically the evidence
base considered in the Chantler Report.®” When Professor Devinney met with the Chantler
Review Team, he explained that: “Because of the weli-fnown lack of a link between surveyed
attitudes and intentions and behaviour (fmown as the qifitude-behaviour gap in the literature),
the burden of proof falls onto the reseaveher to show that « relationship exists between their
survey rvesponses and actual behaviowr for behviowr in circumstances that mimic the decision
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models individuals will be using in reafig).”™® He has previously concluded that: “a systematic
review of findamentally invalidly conducted research will amownt fo litfle more than “garbage
in, gavbage our™** Others have said that: “...we need fo recognive that enthusiasiic support
Jor ¢ policy is no auﬁrﬂitura for good evidence, " '

The way in which Australian data is aaIeatiVaiy used in the Chantler Report

225  Sir Cyril Chantler states that “it is foo early (o draw definitive conclusions”™" from the
otily country in the world to have introduced plain packaging to date, Australia.

2.26 In doing so, Sir Cynl Chantler appears to accept that there are limitations in the current
gvidence base. But, he then considers he is nevertheless able to use this limited evidence base to
reach a conclusion that plain packaging is likely to have an impact on smoking behaviour, which
iz unproven in any of the studies or in existing data from. Australia.

227 Despite these reservations and acknowledged- difficulties of currently being able
meaningfully to rely upon certain information emerging out of Australia, the Chantler Report
nevertheless dismisses & number of concerns raised by opponents of plain packaging on the basis
that such concerns have nat been borne out in Australia.

228  For exsmple, in respect of the impact of plam packaging op prices in Awusiralia, the
Chantler Report states that: “Frices have generally increased in the date available to date, with
most leading brands in Australie increasing prices by more than the inflation fax rises since
plain packaging was introdiwced, This Iy a comtirmation of the trend for prices of leading brands
fo incredse by more than tax rises which has occurved for several years in Austrafic. This
provides evidence that the widespread price reductions predicted by some opponents of plain
packaging have not materialised to date.™ .

2.2%  Also, the Chantler Report dismisses the risk, previously recognised by the DH, that;
“Children may be encovraged to take up smoking if plain packages were introdiiced, ay it could
be seen ay rebelfions”, simply by afatmg that: “f am not aware of any suggestions thait this effect
has been seen to date in Australic”™  Since the Charitler Report, Australian Government data
has been released which, as discussed at paragraph 4.3 of the main body of this response, showrs
that daily smoking prevalence among 12 to 17 year olds has inereased in the period 2010 to
2013, albeit the data cannot determine whether plain packaging was causative.

230 The status of the Australian awdanca is further discussed in paragraphs 4. 1 io 4.5 in the
main body of this response. :

3. THE CHANTLER REP{JRT’S TREATKMENT OF THE EVIDENCE RELIED UPON

3.1 8Sir Cynl Chanfler asked himself the question whether “...the infroduction of
standardised packaging is likely fo lead to a decrease in the consumption of tobacco...” > but -
ultimately concludes that the existing research cannot prova that plain packaging will reduce
amﬂkmg Erevalanca This, he says, is because this is “...not an issue capable of scientific
proof.."7 and that he “[Daaa .Hot consider it o be pmazb.!’a or ethical to [undertake] a
[raudumiaed control] fricd.. 236 4 test the impact of plain packaging. While not commenting on
its content, JTI nofes the recent publication, by authors of previous studies considered in the
Systematic Reviews, of “Plain packaging of cigarettes and smoking behavior: study protoco! for

a randomized comtrofied study””® which would indicate the authors believe that collecting
avldenaa secking specifically to test smoking behaviour is, in theory, possible.
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12  Having identified that the question carmot be resolved through scientific prﬁof the
Chantler Review Team was instead ultimately rehant upon their own cn:rnmderatmn and
assessment of: “The best available evidence,"™ .

3.3 As explained below, TTI has a number of serious concermns sbout the way in which the -
evidence base has been considered, and conclusions drawn, given that:

(a)  the “independent academic review™ of the evidence base is flasved;
(b)  the evidence base is not “the best available™;
{c}  the Chantler Rﬂpﬂl’t wrongly dismisses or ignores evidence “pointing the other way”,

{d)  the Chantler Report uses the avaﬂablr.: Australiant plain packaging evidence selecuval}r,
and

)  the Chantler Rﬂpurf accepts studies without assessing their reliability.
The ‘independent academic’ review of the evidence hase is flawed

34  Unable to J:cach a determinative conclusion on the evidence base himself, Sir Cyril
Chantler .. decided to commission anafyses of the gquanfitative and qualitative elements firom
mdependem academics, " :

3.5 The commissioning of an independent and critical review of the evidence base is
consistent with Betier Regulation principles. But, such a review should be conducted by those
who have appropriate expertise to conduct the analysis, and the assessment itself should follow a

robust and methodologically sound approach.

3.6 In its Chantler Submission, JTI stated thaf, according to best practice guidelines, any
independent review of the evidence should draw upon a range of appropriate expert sources that
. should be sufficiently wide to reflect the diversity of opinfon among experts in the appropriate
fields and in a balanced way. This view was reiterated by Professor Devinney at his meeting
with the Chantler Review Team, While recognising that plain packaging was related to public
health, he pointed gut that the vehicle by which that health issue was going to be addressed was
fundamentally via consumer-choice and that the authors of the various studies may not have
propetly recognised that the izsue was essentially one of individual consumer behaviour. Hence,
they did not take into acwunt research that could have informed them both ﬂmaretmally and in
the structure of their studws

37 Contrary to this, Sir Cyril Chantler commissioned the review of the evidence base by Dr
Yanzhong Wang and Professor Caﬂlerme Fope, both of whom specialise in. the area of public
health,

3.8 Further io concerns around the suitability of the individual reviewers, JTI is particularly
concerned that the methodology adopted by the reviewers is flawed. Best practice guidance on
undertaking g review of the evidénce base in the context of public health measures, co-authored
by Profeszor Pope herself, 26! states that a systemnatic réview has fo meet a number of criteria in
order to be effective, including: “...a criticel appraisal of studies and grading of evidence, ™
The guidance goes on to state that “Knowfng thet the individual com_.pﬂnenfs are of good quality
does not itself indicate that the overall review meets quality criteria™ and puts an. onns on, the
reviewer to determine this against a number of key criteria.
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- 3.9 Unfortunately, this approach is not adopted by Dr Wang and Professor Pope, as they
simply assume thaf the studies are “good gueliny” and conclude that: “fn the absence of
population studies or experiments, this is probubly the best evidence available” {emphasis
added}.m" Thiz is a low threshold to apply to a review of the evidence base, given iis “centrafity
fo the debate” on plain packaging.

3.10 Indeed, their analysis amounts to a relatively scant review of certain of the “stronger and
weaker” stndies and, of more concem, accepts wholesale the quality ratings for each study as
- determined in the Systematic Review. It is not — as it ¢laims to be — an independent appraisal of
the evidence base, nor does it undertake a comprehensive review of each of the studies
underlying the Systematic Review to determine if they are methodologically soond, Rather, it
assumes that the Systematic Review, and the studies underlying it, are relinble, which expert
analysis has found is not the case. ' :

311 In any event, Dr Wang and Professor Pope merely repeat the conclusion of the
Bystematic Review and state that the evidence: . provides & reasonable summary of attitudes
and perceptions regarding plain pockaging™ Ultimately, however, they acknowledge that
there is: “...an obstence of strong experimental or guantifative analyses of ol
behaviour. . > * '

The cf_vidance hase is not ‘the best available’

3.12  The Chantler Report seeks fo fortify the Systematic Review, the limitations of which are
acknowledged by Sir Cyril Chantler, by stating that: *'...the methods employed by the Stirfing
Review, such as the search protocol, were appropriate and as close as could be achieved fo o
Cochrane standard given the particular circumstonces and nature of the problem being
comsidered.™® The position adopted by Sir Cyril Chantler appears to be that as the Systematic
Beview was ¢lose to the standards set by the Cochrane Collaboration, this forgives it of any of its
{acknowledged) Hmitations. . :

3.13  The Cochrane Collaboration is: “., .« globa! independent network of health practitioners,

researchers, patlent advocates and others, responding fo the challenge of making the vast
amounts of evidence generated through research wsefill for informing decisions aboyt health” 5

The researchers are solely made up of a community of public health professionals, and the
standards applied by these researchers are unique fo the Cochrane Collaboration. In measuring
the reliebility of the Systemstic Reviews only against stendards applied by the Cochrene
Collaboration, the Chantler Review fails fo consider methodologies in other fields which are:
equally or, arguably, more relevant to the issue of plain packaging, such as consumer behaviour.

Professor Devinney discussed this issue with the Chantler Review Team, indicating that he was a
founding member of an “evidence-based” collaboration in his own field, and that, in reviewing
studies from an angle not rooted in public health methodologies, such as the Cochrane
Collaboration, he was: “...apipg.ﬁ)_in_.g a different lens to the research — an example of
‘methodological pluralism... ™. " Concerns have also been raised regarding the methodologies
adopted by the Cochrane Collaboration, *™

3.14  In sum, even if the Systemnatic Reviews broadly followed thﬂ.standards of the Cochrane
Collaboration, this does not, of itself, make them, or the studies underlying them, reliable
evidence. - : .
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The Chantler Report wrongly dismisses or ignores evidence “puintin'g the other way"

31.15 The Chantler Report secks to mitigate the limitations of the evidence base by pointing to
its comsistency in findings, stating that: ©., . [the evidence base] pofats i o singfe direction, and
{ am not aware of any convincing evidence poinfing the other way.” Further, it states that:
"Contrary fo the crificisms made, the authors [of the Systematic Review] rightly place emphasis
on the overall consistency of results collected through multiple study demigm end dcross several
countries (and the abisence of evidence pointing tn the other direction).”™

3.16 These statements, however, dismiss, a number of studjes / important data / axpert
analysis “peinting the ofher 1r*vr|:;t_v”2 * often with no or very limited explanation, including for
example: :

{a)  Professor Steinberg’s Report and Leiter to 8ir Cyril Chantler (the detail of which was set
out in paragraph 2.8 of JTI's submission to the Chantler Review) where, in respect of the
question of whether plain packaging is likely to have any actmal posifive public health
impacts and the evidential position on the same, Professor Steinberg explaing that

. medsures {0 prevent or veduce youth smoling are ondy likely to be effective if they ave
tnformed by scientific research on risk-taking and decision-making in this age group. |
krow of no scientific evidence that suggests, nor would my understanding of the current
research on adolescent decision-making suggest, that cigarefte packagmg is relevant fo

- adolescents’ decisions o experiment with or continue smoking...

{t)'  Professor Devinnc}f’s Reports, and the evidence given by him at his meeting with the
Review Team. The Chantler Report concludes that: 7 have come to the view that the
eriticisms made [of the studies] rarely go . Jyamf the Hmitations recognised and
described in the Stirling Review by ity authory™" and that “fhe criticisms of e primary
research have a tendency to take a ‘binary approach’, dwmmrr;-% studies in their emirety
on the basis thet eqch has some (ussally identified) limitations.”™" In fact, this statement
is at odds with the discussion which took p]ace between Professor Devinney and the
Review Tearn, in which Professor Devinney . .nofed that he had fimited a mimber of his
criticisms, while at the same time ack:rmw.e’edgmg witere the studies had done things
well™™®  As discussed in detail at paragraph 223 above, the Chantler Report 1ts¢1f
acknowledges wealnesses in the evidence base;

()  the Universities of Zurich and Saarland studies?”” which undertake & statistical frend
anaI}'sis to examine the possible effect of plain packaging on smoking prevalence of
minois and adolts in Australia. The stadies related to data from pre and post the
introduction of plain packaging in Australia, and found that plain packaging had no effect
on smoking prevalence, either among minors or adults. Professors Wolf and Kaul met
with one of the members of the Chantler Review Team fo discuss the results of their
study in relation to minors (as their study in respect of adults was not published at the
time), but no reference to this study or their meeting is included in 1':]1& Chantler Report;
and

(d}y the smdy by London Economics, which found that: .. the dotr doer not demonstrate
that there has been @ change in smoking prevalence following the introdiclion of plain
packeging and Iar%rer health warnings despite an increase in the noticeability of the new
health warmﬁgs* Again, this study is not referred to in the Chantler Report., :

3.17- The Chantler Report does not deal with the contention raised by Professor Steinberg that:
“...theve is na evidence that changes in cigarette packaging affect adolescents’ experimentation

r
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with or use of cigareties... The impact Jcﬁcmge.r in cigaretfe packuging on adolescent smoking
is, at best, Bkely to be very smat?’’” and his conclusion that “[o]verall, it is unlikely that
standardized packﬂgmg will qffect underage smoking at oll, either in terms of initiation or
progression. "™ Ag Professor Steinberg sought to clarify in his meefing with the Chantler
Review Team, th-: “very small” effect of plain packaging (if it exists at all) would be in relation
to any.single adolescent’s déecision to take up smoking: i.e., for some individual adolescents,
plain packaging may, at best, play a marginal role in his or her decizion to experiment with
cigarettes. He was also clear that he was not saying that plam Packagiug would cause any
adolescent (or small group - of adolescents) to start srnnkmg Professor Steinberg hed
explained that, by rmntrast at a population level, plain packaging is not likely to have any effect
on underage smokmg ¥ The note of this meeting, however, ertonecusly porrays Professor
Steinberg’s views as being that plain packaging will deter a small number of gﬂﬂplﬂ from taking
up smoking, such that “..small effects mount up af a population level’ This is not a
Justifiable interpretation given both the remainder of the findings in Frofessor Steinberg's Report
and Letter to Sir Cyril Chantler, and the clarification he provided to the Chantler Review Team

on thig point,

3.18  In addifion, the Chantler Report does not adequately respond to the contention raised by
Professor Devinney in his meeting with the Chantler Review Tearh, and by ITI in paragraph
2.32(a) of its Chantler Submission, that the consistency of findings in the survey research is
likely to be a result of the authors applying the same fundamentally flawed methodoelogies time
and time again. This is despite Professor Devinney explaining to the Chantler Review Team
that: “...it remained possible for an qecumulation of studies pointing in one divection to show a
false conc.fu.mm :f all that researchevy did was continue to txe the same basic measures in the
same basic way.’ nipt

The Chantler Report accepts stud.ies without assessing their reliability

3.19 The Chantler Report appears to rely, at paragraph 4.15, on a stady by Hatchard et al.
2014y which ecriticised the evidence submitted to the Chantler Review by tobaceo
manufacturers. The statement is simply made that the study was published and found that the
tobaceo product manufacturers “...misrepresented the evidence bose™ ™ As an independent
reviewer, it i§ surprising that Sir ijl Chanfler did not comment upon why he found the study /
criticism made to be sufficiently reliable to justify such reliance on it.

3.20 This is even more disappointing because the stady itself makes unfounded and
‘unreasonable statements about the “guality” of certain tobacco manufacturers’ previous
submissions on the {ssue of plain packaging {including JTI’s 2012 response) and expert reports
commissioned on behalf of tobacco manufacturers,” despite these experts being leading
individuals in their fields. One of the criticlsms made of JTI’s submissions js of “mirleading
guoting of evidence”. However, on review of each of the alleged instances, it is clear that each
amounts 10 no more than the exclusion of words which do not have eny material impact on the
meaning of the senfence. By way of illustration, an example given in the stedy of such
“misleading quoting of evidence” in ITI's 2012 consultation response is as follows, with the
word complained of {dentified in bold / square brackets: :

“[¥et] in nearly every study of experty carried out within the judement and decision-
metking approdch, axperferace has been xﬁown to be unrelated fo the empivical ACCUTGCY

aof e.vgpert-_;rudgm enks.”
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4. - - THERE I3 NO LINK BETWEEN MARKETING AND ADDLESCENT SMOKING INITIATION

Introduction

41  Paragraph 7 of the Chantler Repori states that: “There is very strong evidence that
expositre fo tobacco advertising and promotion increases the likelihood of children taking wp -
smoking. Industry documents show thet tobacce packaging has for decades been designed, in
the light of market research, with rvegard to what appeals to target groups.” The Chantler
Report also concludes that: ... the appeal of branded packaging acts as one of the fuctors
EnCOnraging cfnfdren and young adults to experiment with tobacco and to establivh o continuing
habit of smoking.2

4.2 No evidence that branded packaging has actually been shown to canse minors to start
and/or continue smoking is put forward to support either of these statements directly. Instead,
the Chantler Report reveals that this conclusion has been. reached on the basis of three
unsubstantiated and false premises: (a) marketing cannot only affect brand switching; (b)
marketing “spillover” can affect people (e.g, minors) outside the target audience sufficiently to
calse them fo alter their behaviour; and (g) advam'sing increases smoking prevalence. For the
reasons explained in paragraph 3.5 of the main bndy of this response, the Chantler Rapurt is
wrong to reach such vonclusions,

43  No evidence is put forward by the Chantler Report to substantiate how exposure to

advertising and promotion could increase the number of minors deciding to become a smoker

and when that decision is a complex one engaging the decision-maling processes of minors

- regarding risky products and the role that advertising, a medium that induces scepficism from

andiences from an early age, can play. In any event, the fact that, even if true, tobacco

manufacturers have designed packaging to “appeal” fo its terget avdience i neither-
controversial, nor does it follow on in any way from the prior statement. The target audience of
TT1is existing adult smokers. It is not minors or non-smoking adults.

4.4 The Chantler Report also cites “industry dociments” which refer only to adults. It is
entirely legitimate and approprate for tobacco product manufacturers who are in direct
competition with each other (as accepted b}r the 2014 [A), in a declining market like the UK, to
encourage brand loyalty among its users in itg targﬁt market of existing adult Smak:ars and fo
enmurage brand swﬂchmg by existing adult smokers. ™

Fai]ure to take into account basiu marketing theory

45  The Chantler ReErart fails to take into account basic marketing theory. It employs instead

an ‘intuitive’ approach,”” weighing up the apparent plansibility of contrasting Arguments, At the
heart of the Chantler Report’s conclusions -about the effect of tobacco marketing is the belief
that: it is wot plausible that the effect of branded packaging is only fo éncourage brand
sw:r:chmg crmcmgsr adult smokers, and never to encourage non-smokers from faking p
smoking.™* This intuition is misplaced gwan the very different nature and context of the two
decisions. It is not only plausible, but if iz the case, that branded packaging only influences
brand choice amongst existing smokers, Once these erroneons assumptions are stripped away,
therg is in fact no basis for the Chantler Report to conclude that branded packaging encourages
minozs to start or contimie smoking, even if the Chantler Report was right fo equate branded
packaging in the UK to advertising (which it was 1ot). 1

4.6 ° First, the Chantler Report argnes that even if tobacco marketing is only targeted at
existing - adult smokers, manufacturers: “..cannot explain how it would only ever atiract
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switchers fiom one brand to another, and would never encourage initiation.."™ On the
contrary, if the Chantler Review had commissioned evidence on the fundamental principles of
hoiw marketing works in a mature market, the ability of fobaceo marketing only to affect brand
choice amongst existing smokers (including retention of existing customers and pricé support)
would have been readily explained. It is a basic tenet of marketing that it performs different
functions at different stages of a product’s “life eycle”.

47 It is well accepted that when a product™® is first introduced (such as the launch of
smartphones), promotional marketing can communicate the product’s attributes and benefits fo
persuade people to use that product (as well as to buy a particular brand). However, by the
mature and declining stages of a product’s life, consumers are aware of the product and its
attributes, so markefing has a negligible impact on the consumer’s decision to start using that
product category, External factors become more important in deciding whether a consumer will
participate in the category or nof. Instead, the role of marketing is to differentiate brands,
reinforce brand loyalty, limit price erosion and encourage switching behaviour (which is hugely
important to all tobacco manufacturers in the UK).

4.8 Brand advertisements do not promote the generic act of product consumption, nor can
they persuade someone o join a mature, Jmown category. They promote the brand. Tobacen
packagmyg is described in the Chantler Report as having a promotional role, and acting as a
“sifent safesman™2** The defect in this analysis is that the report does not clarify what the
packaging is “'selling” — the brand or the activity. ITI does not agree that branded packaging acts
a3 an advertisement, but in any event, there iz a significant difference between acting as an
advertisement for a cigarette brand, and as an advertisement for the activity of smoking. The
branded packaging conveys and builds upon the brand identity, and so can only be meaningful in
differentiating brands, which is irrelevant to non-smokers.

49  This so-called “mature market theory” is a very well-known pillar of marketing™ It is
mnot mentioned by the Chantler Report at all in considéring what tobacco marketing can be
expected to achieve in 8 mature, declining market Iike the UK. This market has existed for many
decades and smoking prevalence in the UK has been in decline for some time. In addition, the
product is well established with widely known attributes and uges. This means adverfisements,
even if they were possible in the UK in the future, could not commmunicate anything shout
smoking to the consumer which is at all likely fo influence imitiation, when the sipnificant
-external factors which influence the decision to smoke are considered. :

“

410 By confrast, many stadies have shown (using statistical and empirical evidence) that
tobacco advertising has an effect on building market share for a brand {from among existing
smokers) and on brand choice.” Given the impossibility of marketing to change noh-smokers’
decision not to participate in the category in this mature market (not to mention the lack of any
intent to change non-smokers’ minds), manufacturers focus on winning. share within the existing
market. This is of huge commercial significance to tobacco manufacturers in the UK.

4.11  The Chantler Report also fails to differentiate between the decision to start smpking and
the choice between different brands of cigarettes. for an existing smoker. This failing is
sipmificant because these are very different types of consumer decigions, . The process of
becoming a regular smoker happens over a prolonged period of time and involves significant
emotional involvement. The factors which influence the two decisions are also therefore
significanfly different. The decision to smoke or not to smoke is influenced by a range of well-
docnmented external factors, such as parental influence and peer behaviour and not by brand

imagery.
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4.12- -This is confirmed by the DH’s own evidence on -the predictors of smoking, and
corroborated by the expert resesrch on which JTI relies.”’ The confroversy of smoking as an
activity, and minors knowing that smoking is an activity met with disapproval by many adults
only adds to the significance of the decision. By contrast, the decision for a smoker as to which
brand to smoke is a hebituai purchase decision often made quickly, which means that pre-
existing knowledge of a product’s brands and characteristics can play an Impurtant role in this
simple decision. :

413 The Chanfler Report asserts that it is “wof plausible” that branded packaging only
influences brand choice amongst smokers, and never causes initiation among non-smokers. This
disregards the differences between the ways that smokérs and non-smokers process tobacco
advertising (insofar as advertising exists) and packagmg It also ignores the different ways in
which advr:rnsmg and packaging are repulated ™ When consumer peychology is taken into
account, it is not only plausible, but it is the case that a factor (such as packaging) which can play
4 part in a decision as to brand choice, will have no influence upon the decision to start (or

continne) smoking.
“Spillover”

4.14 The second basis. for the Chantler Report’s conclusion that packaging is a factor
encouraging smoking initiation is the importance attributed to: ... ‘spill-over’ effect, w}mmz?
prodicts aimed af young adults conid also, albeit inadvertently, appeal fo children ™™
Although this spill-over effect is not actually demonstrated, the Chantler Report finds that this is
“extremely plausible”. This fails to taks into account the way that consumers have been shown
to process marketing, and the possible effects of marketing on non-émokers (whether minors or
adults). Clearly it is true that non-smokers may see tobacco packaging (even in a display ban
environment), but the question is what effect {if any) s this likely to have on them? More
specifically, will this lead to them becoming smokers when they would not have otherwise.
become 50?7

4.15  The Chantler Report repeatedly acknowledges the carefirl research, underlying marketing
decisions. Manmfacturers of FMCG go to great lenpths to engure that their marketing is targeted
~ 1o the correct segment to avoid inefficiency and wasted marketing spend. This obviously greatly
reduces the likelihood of the packaging being "attractive” to people ontside the target segment
(so this cross-segment appeal is not “highly fikely” as the Chantler Report suggests). That said,
even if the “colowrs, size, shape” of a specific pack are proven to be “attractive” to a 16 year old
{as implied by peragraph 3.6 of the Chantler Report), this is irrelevant when thé 16 year old (who
had previously decided to be a non-smoker) does not start smoking as a result, As set out above,
standard marketing theory indicates that packaging is not capable of influencing & non-smolking
consumer’s decision to smoke, Further, finding an aspect of a product’s packaging attractive is
not the same as finding the actual product (and its use) attractive. In any svent, no 16 vear old
can lawfully purchase, or should otherwise be able to access a tobacco product in the UK,

4,16 As evidence that minors bave been shown to make choices influenced by brand imagery,
- paragraph 3.18 of the Chantler Report points out that children have been shown to be influenced
by fast food branded packaging. This illustrates well how marketing can influence the brand
choice of existing consumers who are already lawfully buying the product or lawfully having it
bought for them. In the study relied upon, minors are exposed to television advertising and are
already consumers of the fast food in question, so the McDonald’s packaging in the study cited is
effective in influencing minors to choose the hranded carrots over the non-branded carrots. <This .
also illustrates how people, including minors, process marketing which is relevant to them,
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The “likelihaod of smoking”

4.17  The third and final premise which the Chantler Report relies upon for its conclusion that
marketing causes smoking is that, “..exposure ta tobacco advertising and promotion increases
the likelihood of smoking.™™

4.13  First, the Chantler. Reports overlooks the point that, by virtue of a suite of previous
regulatery interventions (most notably the Tobacco Advertising and Promotion Act 2002),
tobacco product manufacturers have effectively been stopped from advertising their products in
the UK for over a decade, and will be entirely stopped from Aprl 2015 when the Tobacco
Advertising and Promotion (Point of Sale) Regolations 2004 are fully revoked.

4.19° Second, this statement is misleading, as it is far from proven that advertising increases
smoking Frevalenca, and the Chantler Report seems to ignore substantial evidence to the
contrary.” Thevast majority of published studies conducted to understand why minors take u up
smoking fail to identify tobacco marketing as a primary or meaningfol/significant cause.
Studies show that the primary causes of smoking initiation are social {e.g. peer pressure, parental
or sibling influence) or psychological grf:bellmn and risk- taking). This is true of the DH's own
evidence on the predictors of smokmg Certain personality factors have also been ShﬂWn fo be
significant risk factors for future smoking behaviour.

420 There is extensive literature on the subject of fobacco advertising bans’ effect on tobacco
consumption, Which mostly concludes that laws prohibiting or significantly curtailing tobacco
advertising in numerous countries have not had an effect on the overall demand for tobacco.”™
This evidence is noticeably absent from the Chantler Report,

4.21 In any event, this literature looks at the effect of tobacco advertising {in the traditional
sense) upon smoking, The Chantler Report provides no evidence at all that branded packaging
in the UK, where manufacturers have effectively been stnpped from advertising their products,
increases tobacco consumption.

The Chantler Report’s reference to the Anstralian litigation

422 ITI also wishes to put into its correct context a statement which the Chantler Report
apparently relies on {on at least three occasions) fo sustain the argument that tobacco product
manufactorers align packaging and advertising. The Chantler Reporf (repeated at pamgmph 69
-of the 2014 1A) seemingly aftaches considerable weight to the point that:

“Branded packaging is seen by the industry a5 an important way to communicate the
gredity and product characteristics to consumers, fo encovirage smokers to maintain their
Identification with their chosen brand. This appears to be particularly important in the
absence of advertising or point of sale display. This is borne out by legal representatives
af Japan Tobacco International in proceedings In the Australion High Coury, stating that
the: Commonwealth ‘is acquiring our bilthoard’, your Honour, in effect.”

423  During the full court hearing from which the quotation was taken (namely a challenge
brought by manufacturers regarding the Ausiralian Tobacco Plein Packaging Act 20113, Couinsel
for JTI wsed a ‘billboard’ analogy in the context of the argument that the manufacturers’ ability
to control the space on the pack, in particular the space not used for heslth warmings, was
extinguished by the Act, as it prescribes how that remaining space rmst be used (i.e. with a drab
brown background, standardised font for the brand name, etc). To put the quote in its proper
context, therefore, Counsel used the analogy in the following way:
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“For example, were it our billboard, we could put any message on our biltboard. What
the Commonwealth has done is fo prescribe the message that the Commonmwealth desires
to have put on that bilfboard and that message does nof have to be a message such as this
one, the Pantone colowy with our trademark on it. It could be any message whatsoever.
What the Conmmonwealth's law does, and within the ambif of the argumeni presented
here, says that under the Commonwealth law, this packet, which remaing our packet, is
appraprf%ﬁd Jor whatever message the Commonwealth seeks to apply fo that
product.” '

424 It is clear that the analogy was not being used fo equate packaging with advertising, and
that the references fo the analogy both in the Chantler Report and the 2014 TA unfairly take the

quotatton out of the specific context in which it was being nsed.
5, TREATMENT OF THE ILLICIT TRADE ISSUE BY THE CHANTLER REFORT

5.1  Despite the gravity of this issue, the DH has consistently failed to analyse meaningfully
the impact plain packaging would have on the illicit trade in the UK. The lack of an adequate
or fair analysis in respect of illicit trade by the Chanfler Report represents yet another example of
such a failure. ™ ' . i '

5.2 There are inherent difficulties in understanding the workings of the illicit trade due to its
clandestine and complex nature in the UKL In cutting through the layers of complexity, however,
the Chantler Report relies on oversimplification and generalisation, which allows it to amrive at a
conclusion that assists its broader views in suppert of the introduction of plain packaging.

53  Thereview poses the question of whether it is likely that plain packaging will lead to an
increase in tobacco consumption by increasing the consumption of illicif products. It attempted
to tackle this issue by seeking responses to the following questions:

(@)  Is it easier to counterfeit plain packaging?
(b)  Areconsumers duped by counterfeits?
(¢}  Will plain packaging boost demand for illicit branded products?

54  The Chantler Report’s response to each question above was an unqualified -and
resounding “no”” — despite previous indications to the contrary by the DH itself®"* and specialists
in this field (including academics® and those with valuable first-hand experience, such as -
packaging manufactursrs and enforcement ag_enc_iesj 10y, The highly intricate workings of this
tllicit trade and the significance of its impact merit 4 more thorough analysis than the one
provided in the Chantler Report, This lack of analysis has meant that the conclusions reached in
the Chanfler Report and the reasoning behind such conclusions confliet with the reality of the
evidence put forward by those with rélevant expertise. :

55  The 2014 1A suffers from the same weaknesses as those of the'Chantler Report, as the
2014 1A largely relies on the "findings™ of the Chantler Report, rather than carrying out its own
assessment of the impact of plain packaging on illieit trade. The ways in which the Chantler
Report and, in tum, the 2014 YA failed in their analysis of illicit trade issues are dealt with in
greater detail in Annex 2. : :
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ANNEX 2: QUESTION 4 - IMPROYING THE 2014 1A

1, INTRODUCTION

1.1 Inlight of Question 4 of the Consultation, we sét out below some of the key failings of
the 2014 TA which, in the limited time available, JTT has identified. A more comprehensive
analysis would require more time. As identiffed in the main body of this response, the 2014
[A%s deficiencies are so serious that it cannot now be salvaged by the future ‘improvements’
sought as part of this Consultation. In this Anmex we explain why this is the case by reference

- o _

{a) general failings which permeats the 2014 [A;

(b))  the2014 IA’s inadequate assessment of illicit trade issues;

(c) | the 2014 TA’s failure to consider alternative means of achieving its objectives; and
{d) ' issues__ra:’sed by the 2014 1A qf réIevancra to the Equality Act 2.(1'1{},

2, GENERAL .FAILINGS OF THE 2(]'1-‘-; TA "

2.1  ITI acknowledges that it is not always possible to pinpoint the exact costs and benefits
that a regulatory proposal is likely to have. In circumstances where it is not possible to do this,
however, it iy incumbent upon the regulator to take all reasonable steps fo estimate credibly the
true value of a given propesal. In doing so, they must give equal regard fo both the costs and
benefits that are likely to accrue over and above the existing regulatory environment, i.e. the
baseline. The importance of conducting this process objectively and with an open-mind is all
the more important when controversial and cumplf:x measures, such as the plain packaging of
tobacco pmducts are under consideration,’’ and previous consultations have failed to conduct

the process in this way.

2.2 Far from adopting an impartial and balanced approach, the document appears to reflect
a political (rather than evidential) approach to regulation.’” Throwing ‘good after bad’ in the
way that the DH appears to be proposing will not salvage the 2014 TA. Nor will it serve as an
adequate platform for the future impact assessment(s) that it concedes will be required. If, -
despite JTT's submissions to the contrary, the DH chooses to depart from its previonsly stated
position in respect of plain packaging, it could not properly do so without first ensuring the
impact assessmént procedurs is repeated in 8 manner: {a) that takes into account the factors
addressed in this response; and (b} which is genuinely open-minded and not merely seeking to
arrive at pre-determined conclusions.

23 JTI identifies in this Annex those concerns that it hag with the 2014 1A, The RPC
shared a number of JT1's concerns regarding the quality of the 2014 IA, As with the 2012 LA,
the 2014 LA was only awarded an Amber rating by the RPC, indicating that HM Government's
own regulatory experts were concerned by i,

2.4 One of the RPC’s principal concems.was that: “... the Depariment [of Health] shouid
provide a fuller discussion of o number of the costs along with some indication of their likely
extent where possible” (emphasis added). We apree, but as explained in this Annex, the 2014
IA has not done this. Instead, the authors have sought to do the bare minimum to address the
BPC's concerns, and the 2014 TA continues to lack g thorough asssssment of the likely costs of
plain packaging, despite the RPC's recommendation. This 1s despite the fact that: {(3) there
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were almost four weeks between the date of the RPC's opinion (29 May 2014} and the
publication of the 2014 1A {26 June 2014); (b) the 2014 14 as noted by the RPC, does attempt,
unlike for the costs: “..a fifl assessment of the wide health benefits associated with the
measure"'?; (¢) two years previously the RPC identified similar concems in relation to the
2012 IA; and (d) JTI has previously identified to the DH, including in its 2012 consultation
responss, many of the errors of methodology and substance that are now repeated in the 2014
A :

Lack of meaningful objectives

2.5  The 2014 JA states that a plain packaging measurs would have no fewer than nine
‘objectives’. As JTI explains at paragraphs 2.4to 2.7 in the main body of this response, many
of these stated goals are not legitimate policy objectives capable of justifying further tobacco
regulation. Laclang the evidence to pursue a meaningful target, the DH has settled for an
assortment of objectives to reflect the ‘evidence’ it does have. Favouring ‘quantity over
quality’ in this way to justify desired policy is apainst Better Regulation principles, and does
not temedy the lack of evidence to justify plain packaging.

Flawed haseline scenarto

26 A clear, credible and meaningful baseline scenario is the indispensable starting point for
any impact assessment, As explained in the Government’s “IA Toolkit: How to do an [mpact
Assessment”, it is essential to; “.. present ondy the costs and benefits that are additional (ie,
incremental or marginal costs and benefits) to those that would have been incurved if no action
. Were taken (i.e. versus the baseline, counterfactual or ‘do nothing’).>™ An analysis of any
additional costs and benefits is only possibls once the baseline itself is adequately understood.

2.7  Professor Martin Cave OBE (an expert in regulatory economics who has specialised -
Imowledge in the design of regulatory policies to achieve economic and also social objectives,
including expertise in the field of 1As), has previously, in an expert report for JTT, identified the-
QECD Checklist for Regulatory Decizion-making’s requirement that: “...regulators must
review and evaliate existing legisiation fmcfuding whether i¥ is being effectively enforced) and
othey aptions before regulating further,”" : o

2.8  Properly understanding the baseline scenario {and therefore whether further regulation
is capable of delivering a material net benefit to the status quo} is vital so that the urnnecessary
‘layering” and gold plating of regulatory measures can be avoided. Regulators should seek to
avoid this for a number of reasons, including that: B

fa}  once markets adapt to regulatory changes, the costs of compliance are much less than
the costs of compliance in the perdod of adjustment. A constant churn of new
regulations therefore increases the overall regulatory costs of firms impacted by
regulatory change relative to a situation in which they are permitted to adapt to one -
regulatory measore before ifs impact is properly evaluated and, if required, the next is
introduced;

{t)  regulation often raises barriers to entry (e.g. by raising the costs of building compliance
systems and fraining staff to use such systems). A small increase in barriers to entry
from any one regulation might ot materially damage the effectiveness of competition
in a market. However, successive small increases in barriers to entry caused by the
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layering of regulatory measures may do so. ‘Where barriers to entry are large,
competition can be impaired; and

{€)  two or more regulations thet attempt fo address the same issue might not produce
benefits equal to the sum of the benefits each would produce in isolation.

29 In the context of tobacco }egulatiﬂn, the baseline must determing how pre-existing
declines in tobaceo consumption and/or prevalence in the UK are likely to continue, absent the
proposed regulation. It is from this essenfial foundation and reference point that the 2014 IA’s
costs/benefit analysis should flow. In the confext of the 2014 [A, any such credible dnalysis {s
frustrated by a baseline analysis which is ambiguons, inconsistent and, in places, misleading.

What is the buseline employed in the 2014 T4?

2,10 The answer to this important question is not particularly clear. Paragraph 15 of the
2014 TA sumumary states that ... intervention would be expected fo generate after two vears:

« decline In the proportion of 11-15 vear olds who have ever smoked of three
percentage points (from a baseline af 27% at the time of the research); ond

@ decline in adult smoking prevalence of one percentage point (from a baseline of 21%
at the time of the research), as more people find themselves able to quit” (emphasis
added). -

2.11 The “the time of research’ referred to is 2010, Given that the DH contemplates plain
packaging being imtroduced in 2016, these fipures cannot constitute a meaningfin] baseline.
Towards the end of the 2014 1A, this point is effectively conceded when the authors provide
what they consider fo be up to date baseline figures: “around 27%” (not 27%) for 11-15 yeat
olds ‘ever smokers® and “abonut 19.7%" {not 21%) for adult smokers. !

212 As the Green Book states, an impact assessment:;

“ .should provide an easy audit el for the reader fo check calewlations, supporting
evidence ond assumptions... This should kelp to enswre that decision makers understand
the arsumptions underlying the conclusions of the analysis, and the recommendations
pitt forwarid >0 ' '

| 213 The lack of clarity swrounding the 2014 1A baseline deviates from this requirement, '
which precludes a proper assessment of the supposed incremental impacts of plain packaging.

Detatled baseling analysis only comes after assessment of costs

2.14 ~The purpose of a haseline scenario is to understand the costs and benefits that are
addifional to the status quo. Delaying any serfous consideration of the baseline scenario until
gfter an assessment of the costs of a plain packaging measure, as the 2014 [A does, defeats this

_ purpose,

2.15  The 2014 TA, places the ‘cart before the horse’. Tt seeks to defermine the costs of a
plain packaging measure before understanding the starting point from which those costs should
be measured. Worse still, the estimation of costs does not even cross-rafer to the subsequent
analysis of the baseline. This makes the 2014 TA’s costs analysis inaccurate as it 13 not - as it i3
required to be - clearly and consistently benchmarked against the baseline.
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In any event, the calcularion of the baseline is deeply flawed

2.16  The resultant calculation of the baseline is nnclear, inaccurate and incomplete. These
shortcomings are largely derived from the 2014 IA’s failure to forecast adequately how the
“tobacco markef” might be expected to evolve (absent a plain packaging measure) in light of;

" (a) the current uﬁdarl:.rf_n '3 dota;nward trend in smoking prevalence;
{b)  trends in other markets, such as e-cigarettes; and

(c) the i]:ﬁpact af uthr_ar regulatory measures..

Failure to take am:lmnr of the existing frends in smoking previlence

2.17 It is essential that any IA considering plain packaging should clearly articulate how it
expects such a mersure to accelerate the UK’s existing downward trend in smoking, This is
only possible once the reduetion in prevalence in recent years is properly unders tood.

2.18 In this context, the 2014 TA makes the following assertion at the outset:

“Tobacco use remaing one of the most significant chaflenges to piblic health across the
United Kingdom and is the leading canse of premature death in the UK, While rates of
smoking have declined over past decades, In recemt years this decline has lost
momentum." " (emphasis added)

219 It is not spparent that any meaningful attempt {quantitative or gualitative) has been
made to incorporate this assertion into the baseline analysis. In fact, the notion that the decline
in smoking rates has lost momentum appears to be direcily contradicted elsewhere in the 2014
- IA. Nat least, paragraph 149 states that the impact of the dispiay ban alone will lead to the
number of 11-15 year old “ever smokers” falling from 27% in 2010 to 21% in 20167 If it
oceurs as predicted, such a continued decline cannot fairly be described as “lost momentum’.

2200 The 2014 1A reiles upon the Health & -Social Care Information Centre’s (HSCIC)
“Smoking, drinking and drug use among voung people in England” data series. A “key
Jinding” of the 2013 data set of this series, made available to the public in July 2014, is that:

“In 2013, less than a quarter of pupils reported that they had tried smoling at least
once. At 22%, this is the lowest level recorded since the swrvey begdn in 1982, and
continues the decline since 2003, when 42% of pupils had tried smoking ™

221 This new data therefore further casts doubt on the suggestion that the decline in
smoldng prevalence is losing momentum. It is convenient for the 2014 LA to propose that-such

- momentum has been lost and, as a result, claim that yet further repulation is required. But this
assertion is not adeguately substantiated. Instead, it appears o be excluded from the baseline
analysiz and even contradicted elsewhere in the 2014 1A where the authors state:

“In England, we anticipate that legislation to end the open display of fobaceo n shops

and the revised TPD will help to sustain the medizum to long-term downwards trend in
smoking prevalence among the adult population ™!
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Faffure o fake account of the e-clgaverte market

2.22  The market for e-cigarettes has grown in recent years and this growth is projected to
continue.™ In May 2014, for example, FHE which, as noted above, is an executive agency of ©
the DH, acknowledged that the market for e-cigareftes is expected to continue to grow from
£193 million in 2013, to £340 million in 2015 Despite this, the DH does not include this
significant growth — or even account for the possibility — in its baseline projection. This is &
serious omission, particularly given that: {a) PHE also claims that: “Mos¢ uvers use [e-
cigaretfes] fo either replace cigarettes in places where smoking is prohibited or discouraged, to
cut down on smoking, to reduce harm from smoking, or to quif snmkfng”;m and (h) the 2014
TA states that plain packaging may: “..encowrape innovation in the wider market for nicotine
products that would not be subject to standardised packaging, such as e-cigarettes ™"

Fuilure to fake account of other regulafory measures

2,23 The 2014 [A’s baseline does not take sufficient account of all recent tobacco regulatory
initiatives {referred to at paragraph 6.1 in the main bady of this response) that the DH has stafed
will have a positive effect on smoking prevalence and/or consimption.”™®  As far as JTI is
. aware, there has been no independent evaluation of whether any such measures have actually
achieved their stated objectives. '

224  Additionally, on 15 July 2014, the DH published an entirely scparate consultation in
relation to its proposal to ban smoking in private vehicles. Yet the 2014 IA makes no reference
to this forther regulatory proposal, let alone how it anticipates such a measure might affect its
baseline projections. This is despite the fact that the 2014 IA asserts, at page 3, that plain
packaging: ... may have benefits... due to second hand smoke exposure in homes ond cars.”™

225 In fact, the only repulatory measures that the 2014 IA does seek to incorporate into the
baseline are the display ban and TPD2, It does so by reference to the estimated impacts of
those measures as stated in the relevant impact assessments. To vinderstand properly the 2014
IA's baseline analysis it is therefore necessary to re-visit these impact assessments and the
calenlations they made regarding, respectively, the likely impact of the display ban and TPD2.

226 In relation to anticipated impacts of the display ban on smoking initiation among
- minots, the 2014 TA states that: “By the time both the TPD and standardised packaging policies
are to commence (2016}, we expect the result of the display ban to be a reduction in the
proportion of ever smokers [aged 11-15] to around 21%. To reach this figure, we have applied.

- the estimate of effectiveness dutn cited in the Id on the prohibition of fobacco dwé;fﬂys at the
point of sale for the effectiveness of this intervention, to a bgseline of 23 25727 (emphasis

. added),

227 The “effectiveness data” from the 2009 display ban JA appéars to be (albeit the 2014 IA
does not specify this) a Californian study conducted more than a decade ago by Henriksen et al.
The study suggested that amongst schoolchildren: “..exposire fo retail tobacco marketing
resulted in o 50% increase in the odds of ever smoking.”™ The 2009 TA noted the severe
limitations of this stady: “Clearly, the effect size in the Henriksen study is very large — and, as
stated above, UK point-of sale adveriising is already quile restrictive, so the comparison is not
entirely fair. The effect size in the UK could nof reasonably be expected to be of this
magnitude.” ** Recognising these weaknesses, the 2009 1A suggested: .. that advertising and
display of tobacco products yields enly a 1-5% (instead of 50%) increase in the number of
‘over smokers” ™ No reasoning or evidence was presented to substantiate this assumption; it

’
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was merely put forward as an altemative to the untenable proposition that the UK display ban
might lead to a 5% reduction in youth smoking.

228  The 2014 IA appears to take, from the 2009 IA, the mid-point of this nisubstantiated
range {3%) and compounds that figure over a perdod of five years to predict the impact of the
retail digplay ban on smoking prevalence (i.e. 25% in 2011 to: “ground 212" in 2016}, Such
an analysis, even if it was founded upon an evidence-based assumiption, would be entirely
without merit, Neither the Henriksen study nor the 2009 [A supgested that the impact of the
display ban can be multiplied in this way.

229 In any event, the uge of the 2009 YA as the basis of calculaﬁng any current or fiture
impagct of the display ban in the UK is misguided because:

{a)  expert analysis of smoking data for young pecple in other counfries indicates that such
bans have had ho disceriwble impact in accelerating the already existing decline in

smulcing;”" and

(b)  the display ban took effect in large shops in England, Wales, Northern Ireland and
Scotland at various points in 2012 and 2013, In order to make the figures in the 2014
[A more robust, the DH could and should have undertaken an analysis of any actuel
impact of the display ban in the UK rather than rely on the 2009 IA, which is five years
out of date {and which itself relies on an irrelevant American stady more than & decads
old). For reasons unknown, it did not do this, :

230  The defermination of the baseline in relation to anticipated adult quitters is similarly
problematic. The 2014 TA states that: “The decrease in prevalence due to the display ban is
taken from the IA for the ending of iobacco displays, This gives us an inifial baseline
prevalence of around 19.8% in 2014, 1 The reficence in specifying the precise amount by
which the 2009 IA would decresase quit rates is presumably because that docunent modestly
predicted that the display ban “. may also make it eqsicr to successfully quit smoking”
{emphasis added). Given that the 2009 IA provides no specific fipure or range to quantify the
impact of the UK. display ban on quitters, it iz difficult — if not impossible - to imagine how the
DH meaningfully used that document to calculate accurately the 2014 IA’s baseline for
quitters, '

231 The 2014 IA’s apalysis of the baseline concludes by aftempting to incorporate the
predicted impact of TPD2 (as set out in the TPD2 impact-assessment) on smoking prevalence.
The analysis i the TPDZ2 impact assessment is therefore relevant fo understanding the baseling
scenarnio presented in the 2014 TA.

2,32 The 2014 LA, both in relation to initiation and quitters, states that: “We assume the TFD
i expected fo reduce fobacco consumption by a factor of 2.15% over five years..” When
predicting this impact on prevalence in the EU, the Européan Commission was clear that: “it
" has fo be stressed that this figure is a best effort estimate”™> The 2014 JA makes no
recognition of this qualification, let alone examining how this uncertainty affects the baseline.

233 Nor does it seek to address the vanous flaws that undermine the European
Commission’s assumption thai TPD2 will lead to 2.15% reduction in consumption. *First and
foremost, the TPD2 proposad to which that assumption relates differs significantly from the
TPD2 that has now actually been, adopted, Moreover, the TFD2 TA also misquotes data from
an Australian 1A ®* 1t fails to acknowledge that evidence it cites from a DH IA* on the
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introduction of picterial wamings is derived from an untested assumption miade by the DH to
assess the impact of the tobacco advertising ban in 2001.>% In short, the prediction made by
the Buropean Commission as fo the likely impact of TPD2 on prevalence is not reliable, even if
TPD2 (as adopted) is upheld by the courts. By simply ‘copying and pasting’ this assumption
the DH has ensured the 2014 LA suffers from the same fundamental failings. '

Beyond the baseline: “best gnesves” as to impacts on prevalence

234  In relation to Option 2, the 2014 IA speculates as to the futore impact that & plain
packaging measure will have on smoking prevalence over and above its already flawed
bageline. : :

235 In predicting impacts on prevalence, the 2014 1A refers to work commissioned by the
I3H, which asked experts in tobacco control to provide “best guesses™ as fo the bikely -
percentage reduction in smoking prevalence among adults and minors two years after the
infroduction of the measure. The median estimate given in this study, a three percentage point
reduction, is then used in the 2014 1A as a central figure in the costs / benefits analysis. Fer
example, in 1elation to smoking initiation, the 2014 TA states that: “On the basis of Pechey ef
al. (2013) findings, we use the reduction in prevalence of 3 in 27, or around 11 %, io represent.
the impact of standardised packaging given existing fobaeco control meanires."

236 JTI has previously raised detailed concems on this study,™ and does not repeat them
here. In summary, however, reliance on this study (acknowledged guesswork) to defermine the
impact of plain packaging on smoking prevalence is inappropriate given that:

(a)  expert analysis concludes that it is: “...seridushy flawed and ifs conclusions cannof be
considered to have much, If any, validl ,”;m '

(b}  there is a wealth of evidence on the use of expert judgements which shows clearly that
experts invariably (and overwhelmingly) underperform statistical models;™”

(c)  so far as JTI is aware, neither the DH nor Pechey et al. has been prepared to identify
publicly the names of the individuals whose best guesses form the basis of the study.
As g result, consultation respondents are prevented from assessing whether these
individuals have the necessary academic expertise and independence (both from the DH
and plain packaging as a policy). Given that this study’s guesswork now forms the
basis for a highly controversial and restrictive policy proposal, this -represents a
troubling lack of fransparency. The DH justified the approach of the Pechey et al. study
on the basis that it followed academic best practice on the use of expert judgment penels
(and cited gnidance in that regard). However, one of the authors of that gnidance has
raised specific concerns with the DF about such an approach, stating in a response to
the 2012 Consultation that: “#e list of potential experts would seem to favour those that
would have an economic / political view against tobacco use. Drawing experts from
this pool and not considering motivational bias to be a disqualifying factor would seem
to invite biased resulls. This is essentially an economic issue and I wonder if these

organizations can provide well qualified economisis™™' and

{d) the 2014 TA claims elsewhers it is unable {or unwilling) to undertake what would
- esmentially be equivalent or similar analysis in respect of other crucial issues. For
example, in respect of the impact of plain packaging on the illicit trade in tobacco
products, the 2014 LA states that: “We conclude that there is likely o be an increase in
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the UK duty unpaid segment but we have no means of q:mn.f@ﬁmﬁon.”“z Irrespective of
the appropriateness of relying on gnesswork, it is nofewoerthy that the 2014 LA is content
to rely on guesswork in respect of the purported evidence of plain packaging (something
which Sir Cynl Chantler identified as not being capable of quantifioation), but at the
same time dogs not take a similar appmach to celculate the very significant costs of
such a measure, :

Failure to quantify significant impacts

237 The 2014 IA adopts a ‘cherry-picking’ approach to the quantification of costs,
Consequently, and as the 2014 IA concedes, “porenticlly significant” impacts of plain
packaging are omitted from the balance sheet of costs and benefits altogether®®  JTI
recognises that quantifying precisely every potential cost of a policy proposal may not always
be possible. -However, omitting significant costs, when, for example, an estimate or range
might have been provided, inevitably creates a misleading impression of the true value of the
messure under consideration.®" I key costs cannot be assessed, that of itself may mean the
prudent policy-maker should not proceed with the policy.

2.38 The extent to which the 2014 IA’s costs-benefit analysis iz detached from commercial
reality 1z demonsirated by the fact that, in its final estimation, tobacco manufacturers are said to
make & net gain from plain packaging.”® This is clearly nonsensical, and an oversimplified
gziimate used to justify the preferred policy option.

239 By its own admission, the 2014 LA fails to quantify or provide any monetary assessment
of: : '

(8)  “..lost consumer surplus...

b} . Fise in fegaf cross-border ;mpﬂrmnan af fegal branded mbaccm from ofher
cazmmes in the Furopean Union...

(e} “..arisein consumplion of itlicit fobaceo products...”"; and
[d} “ .. [rleconfigtration of machinery (eg plates} to comply with new packs,"*%

240 These omissions cannot be rectified simply Eljf acknowledging the fact of them. As
puidance issued by BIS makes clear, the point of any IA is: .. fo enable the Government fo
weirh and pre.renr the relevant evidence on the posifive and negatlve effects of such
interventions™ " {emphasis add-:d) The approach adopted is not good enough, aspﬂmall‘y
given this is the DH’s third major consultation on this policy.

The I4s fallure m undersiand the fmpﬂcr o “bmrrdfng”

241  As the 2014 IA concedes, plain packaging would deprive JTI and other manufacturers
of the valye of their brands {which, being these manufacturers’ most valuable assets, are worth
hillions of pounds). M In fact, the summary of quantified costs itemized at paragraph 19 of the
2014 IA refers only to three costs: (#) manufacturing costs; (b) Exchequer losses; and (c)

... fosy of brand value to manyfaciurers and rem:ferx ¥ The 2014 IA fails even to attempt a
proper quantification of the property being dcpnved :

242  The £166 million “...one-off fosy of value to tobacco ﬁmmgfacmrer.r and retailers
resulting from standardised packaging in the base case..”™" attributed to this third and
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confusingly described cost is not in any sense sn estimation of the value of tobacco
manufactorers’ deprived IPRs, despite the 2014 IA recognising in paragraph 89 that: “[T]he
fmpact... s therefore best expressed as o one-off decline in the value of the assels..
(emphasis added)*™" Rather, this £166 million “one-off loss of value” figure appears to be an
estimation of the costs to both manufactorers and retailers of: “[Rleduced profits attributable
to the reduction in brand value due fo increased downtrading and duc fo reduced
prevalence...”. Bven if this was the correct measure of loss to “...fobacco companies” UK
shareholders...” and retailers * . discounted over the fen year time hovizon of the 14”7 {and it is
not), this assessment is undermmed by tha following incorrect assunmnons in paragraphs 3%
and 90 of the 2014 [A:

(@)  “day impact on profitabifity for manufacturers will over fime be evoded as investors. -
move capital between invesiment opportunities” and “[i]n the event that revenues fail. ..
and lower profits are expected, capital will be re-aliocaled elsewhere”

Thﬁsc assumptions ignore, amongst other thingS'

() the fact that it is impossible 1o re- allocate elsewhere capital which has besn
eroded by the measurs;

(if) some capital is non-transferrable; the expense of moving remaining capital; and

(i) the fact that in a free market, it is for the investor to choose where to invest their
capital. Put simply, if the investor considered the alternative investment
opportartity to be more advantageous it would not be the alternative to investing
in tobacco product manufacturers,

(0 “Reduced profits resulting from reductions in demand will bé offset by incredsed profits
on goods and services purchased in place of tobaceo.”

‘This assumption ignores:

(i) the fact that any redistribution of profits away from tobacco produets in favour
of other goods and services will not be spent to the benefit of those whose
property would be deprived by plain packaging {i.e tobaceo manufacturers);

(i} the risk that the benefits of any such “off-setting” would be lost to the real

) economy. As explained in section 3 of this Annex, the 2014 1A concedes that it

is not “unreasonable to assume” that plain packaging will lead to a rise in the

illicit frade of tobacco. By the 2014 TA’s own analysis, a proportion of any

“__affset... increased profits...” would therefore be expected to be received by

urgamse-d ¢riminals whe may use it to SlleldlSE a whole range of criminal
activities;

(iif) the role of tobacco as a main driver. of footfall {ie. the number of people
entering a shop). In May 2014, the Convenience Sfore magazine, for example,
stafed that the average convendence store retailer receives 152 tobacco shoppers
a week*? Small retailers, in particular, benefit from ancilary purchases {which
may carry a higher profit margin for refailers) being made by purchasers of
tobacco products, as was noted by Lord Howe when he served as the
Conservative Party spokesperson for Healih in the House of Lords in 2009;
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“People who come in fo 5uy clgarettes bypically buy other things as well, which
carry a higher profit margin. If those people cease to patronise small shops, the
effect on trade in those ovtlels contd well be terminal ™7 '

The 2014 IA assumes that a plain packaging measure will reduce tobacco
consumption but fails to address how the Ioss of such footfall purchases will
affeet such retailers as trade shifts to larger shops/there is léss reason to make
regular trips to 8 local shop; and

{iv) even assuming the 2014 IA’s offsetting analysis is correct, such a process would
only take place following a sustained period of transition during wl.uch loat
prefits would not be fully materialised elsewhere in the ecoriomy.

“ . .all cigarette packels cost broodly the same to produce "

JTI can confitm that this iz not the case, OFf JTI's UK brands, the most expensive paﬁk

“to produce costs us over three and a half times more than the least expensive.

. the axcess revenue [Le. 63p] on a higher price [brand)] as opposed fo a lower price
bmmf is split between manmufachrer and retailer.”

© No evidence is put forward to support fhis claim on the basis of the 65p value relied

opon. Again, JTI can confirm that if i3 incorrect, Mot least, the 2014 1A — illusirating a
broader lack of understanding of tobacco’ markets — ignores, amongst others,
wholesalers and distributors from its profit split.

L 10% Gf the profits of ‘multinational tobacco companies are recewed by UK
s’fmrehoé’dem "

Tlns inference is methodologically and commercially flawed, as explained further at
paragraphs 2.61 to 2.67 below.

“... 100% of the retailer s [profit] share is reiqined i the UK™

Self-evidently, this assumption is incorrect. In June 1999, for example Asda — one of
the UK ’s largest tobacco retailers — was bought by Wal-Mart Stores Ing. (an American
multinational, listed on the New York Stock Exchange).™™ Further, Tesco, Morrisons
and Samsbury’s (all major tobacco retailers in the UK) are publicly listed companies
whose shares can be and are owned by internatiomal investers, Samsburjr s, for
example is over 25% owned by a subsidiary of ths Qatar Investment Authority. ™

there are no extra profity for‘ g Premivm/Midprice pack above an Econamyﬂ}’

' pcmkfar the wholesale sector”

No evidence Ls_presanted to substantiate this assumption which, for the reasons set out
in paragraphs ¢ and d, above, is flawed. To the extent that thére are extra profits, the
wholesale sector would typically receive a share of such extra profits.

..these combined effects [shnuld bf: tre:at-:d] as & one-off loss of value m fobacco
manufacfurers cnd reratiers...

It is incorrect to assume, as the 2014 IA does, that the costs to manufacturers and
retailers are limited to a “one-off foss of value”, Even if it is the case that the
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deprivation of property effected by plain packaging is correctly analysed as a “one-off”-
gvent (an issue on which JTI does not comment}, it is unclear why the 2014 1A rules out
further, incremental value losses over time. This is particularly so when expert
evidence submitted in response to the 2012 consultation concluded that there would be
severe impacts from plain packaging over time: “..as brand awareness degrades,
competition initially becomes fixated on one or rwo brands for most price segments
fdamaging within-price-segment com ferzﬁan) and eventually there is large-scale down-
frading into lower quality products.”

2.43  In calculating losses to “branding’ in this way, the 2014 IA is effectively repeating the
mistakes that were made in the 2012 TA. In its 2012 consultation response, JTI explained how
the 2012 1A massively underestimated the true loss to JIT of a plam packaging measure
© because it failed to assess:

(a}  what tobacco product manufacturers® brands are worth;

{b)  how these brands are vﬁlued; and

(¢)  the loss io JTI caused by the inability to use its branding and the deprivation of its trade
marks. >’

244 The £166 million *...one-off foss of value to tobacco manufucturers and retailers .. is
orders of magnitude sway from the true JToss that plain packaging would cause to those
negatively impacted (mcludmg packaging suppliers, designers, manufacmrars distributors,
wholesalers and retailersy and is not offset, as the 2{}14 LA suggests, by: “..cost-saving fo
business associated with the loss of scope for branding.. .

245 ITI has invested very substantially in its IPRs, brands and products, and this is reflected
in the strong brand equity of ITFs brands in the UK. Plain packaging would destroy the
substance of cur intellectual property. A 23 June 2014 report by Exane BNP Paribas also
reaches rh_ts conclusmn about deprivation.: 359

2.46 . The 2014 1A’s failure to quannfy this meact is indefensible, ESPEGIR”}" when JTI and
other respondents to the 2012 Consultation alerted the DH to the potentially substantial losses
. in their responges. A major food manufacurer, for example, emphasised the: “... overwhelming
value of trade marks and other vights for brand owners, in particular those which have been
used for mony decades and which have come to be wniquely associated in the minds of
consumers with that brand owrer...” and the “dramatic” consequences of plain packaging for
brand ownefs and consumers.”® -

2.47 The other reasons given in the 2014 LA for not attempting to guantify this loss are
inadequate (including the fact that “i# is hard fo assess™. ™' The value of this Ioss is one of
many that must be addressed propetly, or at least esnmated in order to quantify the overall
impact of pIam packaging on brandm g '

2.4%8 As explained above, the DH is confent to rely on the “best guesses” of cxperts to
determine the impacts of plain packaging on prevalence. Contrary to ITI's views, the DH
appears to accept that this is an approach which is useful to predwt policy impacts. If so, it is
unclear why it has not attempted an equivalent analbysis in respect of the real impact on
manifhcturers” brands,

Baoge 53




2.49 It is incumbent on the DH either to: (a) estimate that loss in order to assess
meaningfully the real costs and impacts of the proposed measure; or (b) admit that it has not
‘asgessed the real cost plain packaging poses to business, the Exchequer or the taxpayer
(particularly in relation to the compensation that will be required for the property rights
deprived). '

The 2014 I4 ignores impacts on SMEs, jobs and competifion

2.50 Despite what i3 stated in the 2014 LA, it is not clear how any decision to Erﬂceed with a
plain packaging proposal satisfies HM Government’s ‘One-in, Two-out’ rule,™ which was
introduced in January 2013 as a drive to end red tape. Similarly, plain packaging would force
HM Government again to ignore its Small Business Moratorium as thousands of small retailers

and other SMEs would be affected by plain packaging proposals.

251  The 2014 IA is dismissive of the concems of SMEs, stating that small fetailers: ... in
order to thrive in this changing world, afready need to be planning thelr futuré business
strategies, considering diversifying, and thinking about how fo cope with all the trendy and
shocks that are likely to aﬁéﬂr them. ™% This is a remarkable statement, That retailers
currently face many challenges is no reason simply fo add another to the list. On the confrary,
it means that further regulatory burdens should be avoided wherever possible.

2,52  The 2014 IA costs analysis also says nothing about potential UK jobs losses, including
"t distributors, design agencies and packaging companies. In circumstances where the UK
continues fo suffer from an upemployment rate of over 6%, this is g regrettable omigsion. 3¢
The very real threat that plain packaging pdses to jobs is widely recognised. Unite (thc UK’s
largest trade union), for example, has recentljr explained that:

“dround 6000 high-valued jobs in UK mamufacturing and 33,000 more emploved by
businesves throughout the supply chain, such ws packuging manufacturing, privting
desion, origination, cylinder production, engraving, embossing and creasing could be
tHhreatened cmd also the distribution, pailetising and rmn.s_pm tation companies inw:-fwad '

in the sector.”

2.53  The 2014 IA notes that: “dn additional benefit is the possible enhancement of price
competition between tobacco compames and the potential for accelerated preduct innovation
" o exploit other aveniies for product differentiation. w88 I¢ appears that the 2014 LA wrongly
assumes that the competition driving this innovation might genaratc jobs. This would be
mistaken for two reasons.

{a) TPD2 will {even if found to be Iawﬁﬂ] all but end innovation vis-8-vis traditional
tobacco products; and .

{6)  TPD2's impact would be compounded by the fact that plain packaging will frustrate
remaining innovation in the sector generally. The DH makes its flawed assumption
degpite detailed statements in previous JTI suhmmsmns on the current inter-brand and
intra-brand competition in the UK tobaceo market,” and expert analysis by Dr Lilico
(at the tequest of JTI) which found both that: “...a plain packs requivement should be

- expected fo have very significant ﬁegarws competition effects in the UK" and would
“, . totally eliminate pack innovations. 38 The 2014 IA is silent as to how the poteritial
for product innovation and differentiation could be enhanced by banning branding and

creativity.
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254 The 2014 TA adds that: “..an additiona! benefif is the possible enfancement of price
compelifion between tobacco companies... 32 Tn Bact, the DH has elsewhere rghtly recognised
such competition as.a potential disadvantage of plain packaging. ™ Not least, cheaper prices
risk causing an uptake in smoking initiation among minors given that lower prices may increase
. availability and access for minors fo tobacco products.

2.55 In light of the concerns previcusly raised by the RPC in respect of the 2012 TA and its
failure to engage with the potential competition mpacts of a plain packaging measure, it {s
disconcerting that the 2014 TA has essentially repeated the same (flawed) analysis. This is
contrary to generally recognised best practice: “The benefits for citizens and consumers are
potentially largest where mariels are open, new entranls can compele against fmcumbents,
investment i ercouraged and innovation flowrishes. For this reason, we are committed to
promoting open and competifive markets. Where appropriate, therefore, Impact Assessments
need fo show the extent fto which the options under consideration weonid have an impact on
compedition. w371 Smmilarly, Professor Cave has previously identified the need for regulators to
take into account: ... potenfial impdcis on competition, including any distortionary effects of

the proposal... w372

The L4 ignoves any losses fo adult smokers

2,56 The 2014 [A acknowledges that: “those who continne fo smoke may also feel as though
they have suffered a vesfriction in freedom”, but ultimately ignores this loss on the basis that
“the freedom to hoave branded tobacco... carvies o cost o others. ™™ In short, the DH accords
1o value (or loss as a result of plain packaging) to adult smokers who have chosen net to quit.

2.57 Despite paragraph 24 of the 2014 1A contending that: “society arguably need not
aceovd vafue fo a freedom that imvolved inflicting havm on others,” the DH camnot justify a
meagure .on the basis of a reduction in harm fo third parties without properly considering also
the negative impacts on those that wish to lawfully use, make and/or sell the product. By way
of analogy, it is widsly recognised that the consumyption of alcohol has serious societal impact,
- including a negative impact upon third parties (for example, by way of anti-social
behaviour).”™  Similarly, being able to drive cars results in serious road traffic accidents,
However, it is implansible that a policy malker propesing to ban alcohol products or cars would
do so without at least attempting to asgess any losses accruing to those informed adults who
want to ¢ontinne buying alcohol or drive.

Failuve fo consider consumey surplts

2.58 The2014 1A acknowledges: “...q consumer surplus loss to those who do not give up as
& consequence of the packaging cﬁmage.”m There is, however, no atternpt made to quantify
this loss.

259 The 2014 TA ;usﬁﬁes its position owing to the uncertain .role of “addicfion™ " in

smoking behaviour.’” But such uncertainty {8 imelevant to understanding the scale of .
consumer suiplus loss to those that wonld choose to continue to smoke in a plain packaging
environment. A caleulation estimating such loss could have been made using consumer surplus
loss analysis techmiques that are used in other sectors. This omission places the 2014 TA
squarely cutside regulatory best practice and seriously undermines the relevance of ifs entire
cost-benefit analysis. '
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Miscalculation of costs of plain packaging

2.60 As well as excluding significant costs, the 2014 1A underestimates those costs that it
does attempt to quantify. .

Exclusion of &qu-UK shaveholders

2,61 In particular, the 2014 IA disregards the very significant losses that will acerue to non-
UK. shareholders as a result of plain packaging. Not only does this effectively make the
galculation of the costs of plain packaging meaningless, it i3 also unjustified and contrary to the
principles set out in the Green Book, which state that:

“All impacts (including costs and bepefits, both direct and indirect) on non-UK
residents and firms should be identifted and quantified separately where It is recsonable

to o g0, and if such impacts might affect the conclusions of the appraisal ™

2.62 The 2014 1A makes no such attempt. It arbitrarily elimingates from its caleulations 90%
of the losses to tobaceo manufacturers cansed by plain packaging because it wrongly assumes
that only: “J0% of the profits of multinational tobacco companies ave received by UK
shareholders...” This approach is both methodelogically unsound and commercially nafve.

263  Methedelogically, it iz inappropriate to exclude costs to sharchelders simply because
they are located outside of the UK. The relevant issue is whether the affected activity, in this
case the production and sale of tobacco products, is located in the UK, To assume otherwise
(as the 2014 IA does) wonld mean that a regulatory measure that only affected UK businesses
with non-UK sharcholders could never give rise to relevant costs, This is clearly illogical,
particularly given that one or more of those businesses could eventually be purchased by UK
shareholders, thereby creating benefits that may require the regulation to ba repealed (or at least
re-assessed).

264 The 2014 IA's disreparding of impacis on non-UK shareholders has negative
implications for UK businesses operdting overseas. For example, earlier this year
GlaxoSmithKline (a British multinational) purchased the vaccine division of Novartis (a Swiss
multinational) for an initial $5.25 billion. UK policymakers, presumably, would not welcome a
- move by the Swiss authannes to disregard losses to GlaxoSmithiKline when regulating in the
3wiss pharmacentical sector.” Hﬂwever opposition by a UK business to such a move by an
overscas policy-maker is made less tenable by the analysis adopted in the 2014 1A,

2.65  Also, from a methodological perspective, even if the approach taken were the corTect
one, there is no reason for the 2014 IA simply to guess at a figure of 10%. Key tobacco
product manufacturers operating in the UK (or their ultimate parent companies) are publicly
_ listed™® and research could have identified with greater precision the extent of their UK and
non UK-baged institutional investors. ™ The faflure of the 2014 [A to undertake this basic
analysis reflects its generally lacklustre consideration of the costs of the preferred approach.

2.66 By ignoring the damage that a regulatory measure of this magnitude will- have upon
foreign investors in the UK, the DH is sending a clear message that the UK is not, as HM
Government claims, "Open for Business.’ 1352 The approach taken is particularly egregious to
investors based elsewhere in the EU given the EU's commitment fo the freedom of
establishment {supposed to enable: “..an economic operator.. to carry on an economic
dctivity in a stable and contfnuous way in one or mare Member States.. ”333} and -the fiee
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‘movement of capital (supposed to enable: “. imtegrated, open, competitive and efficient
Ewropean finonciol markets and services . ”334) all of which are mtﬂndesd to buttress the ELY

Single Market.

2.67 The benefits that are claimed for plain packaging are sxtensively surveyed in the main

- bady of the 2014 1A, Additionally, calculations behind the benefit snalysis are explained at

length in Annex A to the 2014 TA. There is no such annex to explain the caleulation of costs

gnd, to & significant degree, the reader must simply rely on the figures presented by the 2014

1A, This asymmeiry of information frustrates the ability of réspondents to test the assumptions

the DH relies upon. It also belies the DH's claim that its final views on plain packaging are not
yet determined,

Flawed analysis of health inequalities

268 The 2014 1A's e;ss-::ssment of the impact of a plain packaging measure on health
‘inequalitics states that: ... we expect a greater impact of .s'Mmiczrciwed packaging on smoling
prevalence among 3m0kem of high price than low price brands 1343

269 It is reasonable to assume, and the 2014 1A doss concede, that higher priced brands are
*-generally smoked by higher-income groups. However, the 2014 1A (in the same paragraph)
goes onto state that the: “. health gain amongst lower income groups is fikely to be more
important than the corresponding gain amongst higher income groups ..

2.70  This is not supported by quantitative or analytical bases and tuns counter to the 2014
IA’s own conclusions regarding the impact of plain packaging (i.e. that it will affect higher
price brands which are more likely fo be smoked by higher income groups). As such, this view
i3, comtrary to regulatory best practice, little more than an unsubstantiated assertion,

Improper formulation éu_nd inadequate consideration of Options
2.71  The 2014 IA proposes three regulatory options in relation to plain packaging:

{a) “Option 1 Regz;iré changes to legislation to bring the UK Vn line with the European
Tobaceo Products Directive in 2(]1 6 (ie. go wo ﬁ:r.rher than the UK's Legal

requirements)’,

{h) “Dptmn 2: Go beyond the Ewvopean Tubacco Products Directive in 2016 and requive
standardised packaging”; and : _

{c) “Dpﬂan 3 Defér a riec:s-wn pending coflfection of ewdeﬁce from experfence in
Austrafia”

2,72 The Green Book emphasises that the: “.__refevant costs and benefiis to government and
society of all options should be valued, and the net benefits or costs calewlated™®  As
explained above, these costs and benefits should be measured apainst the baseline. The 2014
1A, particolarly in relation to Options 1 and 3 (the policy alternatives to introdveing plain
packaging now), fails to cumpleta this analysis, ' '

2.73 Cﬂnnm'j,f to what is stated in the 2014 1A, Option | does not constitute a “do rothing™
option.”™ The DH wrongly assumes the legality of TPD2, despite having known, before
[aunching the Cionsultation, that TPD2 was expected to be the subject of legal challenges in the
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- ‘UK Courts. The 2014 LA should have considered the extant stafus guo (through an independent
evaluation of the impact of tobacco-control measures already introduced to date), together with
an assessment of the pofenfial evolution of the baseline both with and without the
implementation of TFD2. The assumption that the appropriate figure for both the costs and the
benefits of Option 1 is zero is, therefore, flawed and overly simplistic.

2.74  The Option 3 (*wait and see”) analysis is equally flawed. Whilst paragraph 28 of the
2014 IA sets out the claimed benefits of regelating immediately, nothing is said of how these
claimed benefits might be affected by waiting to understand and leam from the Australian
experience.  Similarly, the costs that would be incurred under Option 3 if a decision were
‘eventually taken to regulate are also ignored. The 2014 TA may be assuming that any costs
under Option 3 would be exactly the same as under Option 2, but this would not necessarily be
the case given the constant evalution of, amongst other thmgs the tobacco market and
mgu]aﬁﬂn in this sector.

2.75 It is surpriging that the 2014 TA is so dismissive of Option 3 gnr-:n that the DH's July
2013 summary report on the 2012 Consultation recognised that many of thusa who rf:spnnded _
to the 2012 Consultation identified that there may be merit in this approach.™ Reasons given
included that such an approach would allow HM Government to: (2) evaluate the impacts of
plain packaging on businesses; (b) identify unintended consequences; (¢} ascertain whether
there are any public health benefits; (d) assess whether there is any increase in the illicit
tobacco trade; and (&) consider the outcomes of legal challenges against the Australian
Government. These are important issues (the costs and benefits of which are ignored by the
2014 1A), which are central to the question of whether plain packaging is necessary and
proportionate. Indeed, this ultimately was the considered view of HM Government last year,
making it all the more surprising that this Option has been all but written off without any
analysis in the 2014 T4, '

3, . THE2014 IA’S INADEQUATE ASSESSMENT OF ILLICIT TRADE IS5UES

3.1 The 2014 IA fails to give adeqnate consideration to the impact of plain packaging on
illicit trade and CBS. '

3.2 The 2014 IA correctly identifies this as being a risk: “The two key rishs associated with
infroducing standardised packaging are « potential increase in the illicit market ond o
potential increase in the cross border shopping. Bofh risks may have wider Hﬂphcatmm Jor the
Government's strategy in Bniting tobacco consumption. "% The 2014 1A also recognises that
even a small increase in illicit trade and CBS would be significant, as every percentage point
increase in the size of the illicit cigarette market would, alone, result in a revenue logs nf
around £120 million per annum to the Exchequer.™' -

33 ﬁcknnwlcdgmg that there is g risk iz inofficient, however. Indead, the 2{}14 1.
acknowledges this somewhat: “We recognise that using an (inquantified) increase in the UK
* duty unpaid segment for this I4 is not ideal ™™  Determining the impact of licit rade is & _
difficult exercise, given the clandestine and complex nature of the activilies involved.
However, the 2014 TA makes no real effort even to attempt to quantify this acknowledped
ingrease in the illicit tobacco trade, despite the potentially huge sums involved, This failure is
unaceeptable, given that this is the third major IA on the plain packaging policy. The
incomplete nature of the 2014 IA is highlighted by the fact that the fllicit frade analysis is
described as being for “ilfusérative” purposes only, and that a later impact assessment could
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“differ significanty” from the 2014 IA. ¥ Further, the 2014 IA seeks to avoid committing to
any meaningfi! conclusions on illicit trade by referring to a “luter consultation. 3%

34  More could and should have been done by way uf quantification. The 2014 14, for
instance, could have reviewed the evidence arising out of Australia to consider what impact
plain packaging bas had on illicit trade in Australia, and then sought to assess the extent o
which those changes may ar may not be replicated here (recognising that there are differences
in dynamics between the UK and Australian markets, and therefore the nature of the illicit trade
problem}. Doing so would have provided a platfunn for a more informed mml}'sw as to the true
likely cost nf plain packaging.

3.5 For example, KPMG's 2013 full-year report, -which ‘was published in Aprl of this
" year, ¥ shows, amongst other thmgs a significant increase in the size of the illicit tobacco
market since the measure has been in place. According to this report, over the conrse of the
year that the measure has been in place, the illicit tobacco market in Ausiralia grew by 2.1 7.3
This is consistent with other nformation available from Auvstralia which was not availgble at
the time of the 2012 Consultation. For example, the ACBPSs figures show that the number of
cigareties seized increased by 41.8% between 2011/2012 and 2012/20133%  As shown in
paragraph 3.16 below, new illicit brands which look I:k:e they are legitimate plam packs’ have
been found, since the intraduetion of plain packaging.?

3 6 The 2014 IA appears to have resigned itself from the outset to the conclusion that:
. V..there is likely fo be an increase in the UK duty unpaid segment but we have no means of
_ qmﬁfzf‘ cation™” Accordingly, the 2014 TA simply adopts the Chantler Re 4]3011 s findings for
the most part, despite the flaws in those findings (as explained in Annex 13" Even when the-
Chantler Report is not specifically cited as the source, it is apparent that the 2014 [A’s analysis
depends upon the assertions made in the Chantler Report. In consequence, what the 2014 [A
provides is a series of observations and assertions, which are largely reiterations of what had
previously been said in the Chantler Report, and which are often inconsistent with actoal
evidence pointing the other way.

3.7  Inthe limited time that it has had available to respond to the 2014 [A, Y11 has identified
a number of key problems in respect of various assertions made in the 2014 IA, which are then
used to form the basis of that document’s conclosions. :

The 2014 IA mistakenly argues that the supply of filicif tobaceo products can be “capped™

3.8 The 2014 1A claims that plain packaging “...may introduce an additional incentive...”
for consumers who “wish to” increasé their illicit tobacco consumption, The 2014 LA refers to
this belng a “wish”, because it assumes that such a “wisk” will not in fact be fulfilled, as the
supply can be “capped” through enforcement. ™ . This leap of faith is unjustified, and
demonstrates a lack of understanding as to the dynamics at play in the UK illicit tobacco
mariet.

3:9  Echoing arguments made in the Chantler Report, the 2014 IA makes the following
claims in order to conclude that any impact that plain packaging would have on the supply of
illicit products could be mitjgated:

{a}  tobacco products n plam packaging still need fo carry health wammgs and
“authentication markings” in colour;

Page6d




(b}  counterfeiters are already able to copy existing branded tobacco packaging in the UK
market, including sophisticated ones; and

(c)  the cost of producing illicit whites and counterfeits is already so low that further
reduction in cost is unlikely to provide additional incentives to illicit traders.

3.10  Taking each of these points in tumn, below, it is clear that the 2014 IA oversstimates the
likely extent fo which the acknowledged effects on illicit trade could be mitigated, were plain
packaging to be introduced,

Henlth warnings and “authenticafion markings” in colour

3.11  From the notes of the mestings with Sir Cyril Chantler, it is apparent that 8 number of
tobacco control advocates have continued to argue that security markings, in particnlar, will
ensure that tobacco products in plain packaging will not be easier or cheaper to counterfeit than
existing branded packs.*™ In adopting this view,"™ the 2014 IA ipnores the fact that while
security markings may provide useful means-of verifying whether, for instance, a pack is
genuine andfor is intended for that particular market, it is nnlikely fo act az 8 meaningful
disincentive to counterfeitérs unless the cost of copying the markings outweighs the cost
savings resulting from the plain pack design. The reality is that counterfeiters will have less to
duplicate when munfm'faiting a plain pack and counterfeiters will only de what is necessary to
‘fool the consumer’. The same applies to health warnings in terms of their ahxht},r to add to the
complexity of counterfeiting tobacco products in plain packaging.

3.12 The ability of coloured health wamings fo act either as a meaningful deterrent or.an

effective obstacle to illicit trade is also signiﬁuantly undermined %thﬁ fact that the colour
designs are easily accessible to counterfeiters in electronic form,™ including having been
placed online by . one  leading tobaceo control advocate:

hitp:ifwrsrw tobaccolabels. caﬁmuuhms;’umted kingdorm,

Counterfeiters’ ability fo copy existing branded tobacco pam‘mgmg in the UK market

" 313 The 2014 1A, as ; the Chanﬂar Report had done, treats the fact that illicit traders are
current]y able to copy cerain branded packs as svidence that plain packagmg will make little
difference to their ability to manufacmre/supply 1llicit tobacco prodw:ts As such, the 2014
IA provides no further analysis and appears to conclude that there is no risk in this regard. As a
result, the 2014 IA understates the impact pIam packagmg is likely to have on the suppljr of
illicit tobaccoe trade.

3.14 Pack complexity (starting at the raw material ,lev'ai},‘m's and the use of specialist

manufacturing processes, present technical and financial barriers to counterfeiting, The level of
complexity involved in counterfeiting a bradded pack of tobacco products goes far beyond.
‘pack design’. In fact, it includes ink colour and embossing on cartans, inner frame, overwrap

film, tear tape and cigarette tipping paper, for example. To the extent that such elements are

taken away over and above the requirements of TPDZ2, coanterfeiting of tobacco products in

plain packaging will make it that much easier and cheaper to connterfeit, A recent ariicle 'in the
UK press shows thiz very.peint has already been recognised by certain oversess illicit iraders

supplying the UK market: “He will moke more maney Ws can make it cheaper but sell for the

same price,™’
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3.15  Whilst counterfeiters can undoubtedly already cr::;py some of the packaging in the UK
market, the 2014 TA does not address the crecial point that plain packaging makes it eagier and
¢heaper fo counterfeit el packs, as:

{a)  illicit traders are given a significant amount of information on how fo make the pack’
{for example, the Draft Regulations stipulate that specific text on external packaging
must be in Pantone Cool Grey 2 C with a maft finish, and that the external packaging
itself must be in Pantone 448C with a matt finish),*® Currently, design spemﬁﬂatmns
and colours are deliberately kept mnf dential in order to deter cnunterfmters 0

(b)  sratic packaging reduces future cost burdens for illicit traders as they n¢ longer need to
keep up with the legitimate packs’ evolving innovations and developments;

()  plain packaging affows for cigareite packs fo be printed on offiet machines that are
stenificantly che%per than gravure machines which corrently prmt around 90% of K

cigaratie packs,

(d} plan packaping creates econ'omie.s af seale in production. Plain packaging, as
envisaged by the Draft Regulations, limits mumerous aspects of packaging above and
beyond what iz required by TPDZ. Once a counterfeiter copies & plain pack, he can
reproduce packaging of many other brands with minimum effort.

3.16 By failing fo engage with the ways in which plain packaging might open up new illicit
market opportunities, and how they might be exploited by savvy illicit traders, the 2014 IA
underestimates the true cost of plain packaging. For example, in recent months, Australia has
seen ‘new’ illiet brands in eirculation, such as SpucrnbllI, products which JTT understands are

not ava;llahle legally anywhere (see Figure 4 below). !

Figure 4: ‘New?’ iillicit brands that have emerped in Australia since the lntroduction of
pain packaging

SSAREL N S
CAEERFS:

FELERY s

117 In a plain packaging environment, some smokers may mistakenly purchase packs of
illicit whites under the assumption that they are lawiul products outside the UK. In these
circumstances, illicit whites in plain packaging may further their legitimacy in the eyes of the
congimer over time, which would work against the Ob_]ECtIVES that the Draft Regulations set ot
to achieve.
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Courterfeiters' abilify to faﬂf CORSIIEES

3.18 JTlis concerned that plain packaging would make it easier for criminal gangs to "fool’
consumers both in relation to illicit tobacco products in branded and plain packaging. For
¢xample, as consumers become increasingly less familiar with the appearance of genuine
branded produects over time, it will become easier to pass off counterfeit products as
contraband, '

3.19  The 2014 YA-states that price is an important indicator of “...a pack’s legal status™ and,

in doing so, seeks to dismiss the point that consumers will find it more difficult to detect a
‘genuine plain pack from a counterfeit pack. M2 plain packaging will allow illicit traders fo
produce better copies of genuine products than has previously been the case. In these
circumstances, JTI is concerned that unscrupulous retailers and illicit traders would be able to
get away with charging full price for counterfeits masquerading as a legitimate product, on the
basis that they are sold in packaging virtually indistinguishable from genuine packs. At full
- price apd in iudist:inguishahle packaping (without the visual cues cumently available to
smolkers), the price will not necessanl‘y enable a purchaser to discem o pack's fegal starus” as
the 2014 1A suggests.

3,2(} If the 2014 1A is right and some counterfeit packs currently sell for half the price of a

legitimate pack.*? the unscrupulous retailer’s margin would be doubled for-each pack sold in
this way, making thig type of illicit sales to unsuspecting smokers more Iuerative to such &
retailer. Given the profit incentive, it would be unsurprising if sophisticated illicit traders
started to focus their efforts on improving the quality of the products go as to make thése high-

qua,htj,' copies even more diffienlt to differentiate for the smoker. Were this to happen, a
smokefl may he less likely to complain to legitimate mamafacturers or enforcement authorities if
they believe that they have purchased a genuine pack, at an ostansbe}r legitimate shop, at-full
price. This would make detection less likely. :

The cost of producing Ificlt whites and counterfelt products

321 The 2014 IA’s position that any further reduction in production cost will not make a
difference to illicit traders because it already costs so little fo produce counterfeits and illicit

whites, is also misguided.m

322  The 2014 IA uses Jin Ling ag an example, and explains that the manufacturing cost of a
packet of Jin Ling is estimated to be €0.16, with the rate of profit as high as 900%.*"
Assuming, however, that approximately 450,000 packs fit in a 404t shipping container, even if
the reduction iti production cost resulted in only a small amount per pack {(and JTI questions
whether the degree of reduction would be quite 5o modest, given thaf counterfeiters would no
‘longer have to copy various pack elements for each brand and dne prototype would suit all
brands of the same pack shape), the potential saving could be significant for a counterfeiter
with a large portfolio of brands. For example, a recent undercover joumalistic investigation has
revealed that an illicit trader investigated in Indonesia would charge £75 for 500 packs of
counterfeits. The price was reduced to £56.60 for the same product in plain packaging. This
difference would mean that an illicit trader would pocket approximately £215,000 more in
illegal profit per year by bringing in just one container per month into the UK.

3.2 In addition, a reduction in cost of production could have two further consequences
(neither of which is either identified or quantified in the 2014 [A):
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{1}  Diversification — a counterfeiter who previcosly only had the resources to invest in @
few brands could diversify their ‘portfolio’, adding many brands at mininrm cost {and
potentially drawing in a more diverse ‘costomer base'); and

(b)  Cost savings trickfing down to the conswmer — illicit traders could choose to generate
greater demand by lowering the price of their offerings, which could increase the
availability/accessibility of illicit product to minors and cscnnurmcall},r deprived groups
in the UK.

The 2014 TA*s reliance on enforcement as the solution

3.24 The 2014 IA, like the Chantler Report, presents enforoement as the paradigm solation
for all present illicit trads issues, as well as all future issues, weré plain packaging to be
adopted.

325 Itis, however, too simplistic to sugpest that such a serious and complicated probiem can-
be resolved simply by placing "restrictions” on borders. In this respect, the 2014 1A belies a
lack of understanding as to the supply and demand dynamic of illicit tobacco products in the
UK. As aresult, it overestimates the extent fo which effective enfnrcement would mitigate the

illicit trade problem.

326 Over the last decade or so, HMRC has made significant progress in cumbatmg illicit
trade. However, the recent Home Affairs Select Committee Report (2[]14)‘" raises the concem
that, in their view, the falling mumbers of prosecutions and convictions for organised crime
cases involving tobacco appears to be due to a reduction in. enforcement action rather than a
reflection of a fall in this type of crime.*" JTI agrees, and does not believe that (even
currently) enough prosecutions are pursved against crimingl gangs, given the scale of the
problem. ¥ '

127 Even if better enforcement of border restrictions, for example, were to provide part of
the solution to the problem, the 2014 1A recognises that: *... these sfronger me::;rszrre.r are likely
to invelve addittonal resotrces and fitnding which cannot be cesstrmed or g:mmmee

 3.28 If additional resources and funding were guaranteed, as explained by Professors
Zimmerman and Chaudhry,*” there are a number of other variables at play that would still _
affect the supply side of the UK illicit tobagco market, including:

{a}-  the affordability of legitimate tubacca products; -

(b):  geographical vulnerabilifies i. e. the UK is porcus, with mmltiple entries and proximity to
mainland Burope with many markets sel]mg tobacco products at mgmfwantly lowrer
prices;

{c)  profit incentives for criminals;

{d)  consumer complicity;

{e) the fact that cigarettes are "ideal smuggpled Emduct as they are extremely valuable for
their s:zef wereht, and are eas:,f to transport; . '

(f) weak sanctions and enforcement.
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3.29 Therefore, even if the UK were to find the optimal enforcement rég'un:: and appropriate
sanctions, it would only address one of the contnbuting factors listed above ie. (f).

330  The 2014 IA also fails to recognise that while plain packaging makes life easier and
cheaper for counterfeiters, it may make life mors diffieult for those — including HMRC,
Trading Standards, police and retailers — who are required to differentiate between genuine snd
fake packs. The loss of the visual‘tactile cues that are currently used to assess the authenticity
of a tobacco product by retailers and enforcement agencies alike will mean fhat even industry
experts may have to resort to more resource-intensive and time-consuming tools of verification
in a plain packaging environment.*? The 2014 IA fails to consider what additional resnurees
would be required for enforcement (or, rather, “effective emforcement™ when all packs
affectively look the same {coupled with the effect this might have on the rate of detection).
This is a serious omission given that the 2014 IA presents enforcement as the paradLgm
solution fo the illicit trade issues that would be exacerbated by plain packaging,

331  If plain packaging were to be adopted, this additional burden would be introduced at a
time when detection of illicit tobacco products is already made more difficult dus to changing
smuggling tactics. The Home Affairs Select Committee Report notes that illicit traders are
moving away from large consignments towards consignments that are “frugmented into smaller
vai’ge&”,m' which would be more difficult fo detect.

332, In eddition, while the majority of leéi:timate retailers do not engage in-illicit trade, it
unfortunately remains the case that some smokers (incloding those under 18) are able to buy

, illicit tobaceo products from some shops in the UK. Recent operations by Trading Standards

have resnlted in 4 number of detections of unscrupulous retailers selling illieit tobaceo in their -
shops, many of whom ‘were employing sophisticated concealment tactics. Some of these illicit
products might be being presentad fo the consumer as confraband when, in fact, they are
counterfeit, Whilst the 2014 [A correstly identifies that in 4 E]am packaging environment,
consumers will find it more difficult to detect a counterfeit pack,™ it then makes no attempt to
quantify what this impact might be. :

3.33  The 2014 A also fails to consider the impact of the land bordrsr between Northemn
Ireland and the Republic of Treland. This was identified in JTI's 2012 consulkation response
as a problem given the very real security issues in policing it and that, once smuggled product
has crossed the border to Northem Ireland, it has effectively made its way info the UK.
Problems will shill persist, even if both countries adopted plain packaging. The issue of porous
borders is exacerbated by the fact that the UK and Ireland are the two markets with the highest
tobacco prices in the U™ and it is estimated that 28% of cigarettes in Ireland were non-Irish
duty paid in. 2012.* As reported in the recent Home Affairs Selsct Committes Report, the link
between tobacco illicit trade and organised crime is widely acknowledged. ®* Near perfect
merket dynamics are already in place which will be exploited further by criminal groups on
both sides of the border if, a3 expected, plain packaging were to worsen the illicit trade in either
market,

334 As far as JTI is aware, there has been no established/recopnised research base on the
actoal impacts (in terms of illicit or ofherwise) on a neighbouring state of another having a
measure such as plain packaping in place. The 2014 [A itself has identified thiz as a real sk
only in the context of {legal) CBS, and has acknowledged that CBS: “could increase further if
standardised packaging was introduced in the UK but not in other EU countries, with extra
incentives for tobacco in branded packets being available af cheagper prices™  Such an
increase in CBS would not only reduce the amount of duty received by the UK, but would
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undermine the alleged effectiveness of plain packaging. ™ The 2014 1A, however, merely
idenfifies this as a risk and does not attempt to quantify it in any way.

The 2014 1A's analysis of illicit trade wrongly relies npon the Chantler Report

3.35 The 2014 1A appears fo take comfort from the fact that its findings with regard to the
impact of plain packaging are consistent with those of the Chantler Report. Given that the
Chantler Report’s analysis of illicit frade issues iz overly simplistic, the fact that the
conclusions of the 2014 1A and the Chantler Report broadly align provides no comfort as to its’
reliability. The extent to which the 2014 1A relies on the arguments made in the Chantler
Report makes it diffieult for the 2014 TA to sustain its claim that it: ... draws upon informetion
provided in consultation responses !

3.36 The views and expertise of those with highly relevant knowledge on the subject of illicit
trade, presented to the Chanfler Review, 432 appear not to have been taken into account or given
sufficient.weight either by the Chantler Report, or, consequently, the 2014 1A, For example,
neither Sir Cyril Chantler nor the 2014 TA appear to have relied upon Professors Zimmerman
and Chaudhry’s report {(with no explanation as fo why not), despite the fact that this report
specifically addresses this issue in great depth. Since the 2012 Consultation, additional
information of direct relevance to this issue has also become available. '

3.37 JTI is concemned that the 2014 IA, through its reliance on the Chantler Report, has
depended too heavily, snd thersfore unfairly, on the views of tobacco control advocates, rather
than reviewing .all evidence from a wide range of sources and reaching its own balanced
conclusion. The Chantler Review’s dismissal of the findings of the KPMG Beport is a case in
point in this regard: “[Lln: & situation where estimates differ by such magnitudes, I do not have
confidence in KPMG's assessment of the size of — or change in — the ilficit market in
Australia ™ Such dismissal, however, is based on the (largely) unsubstantiated grounds that:
(o) .. Australion Government depariments, both Health and Cusioms, appear fo be strongly of
the view that KPMG s methodology is flawed...”; (b) “...official Customs data...” shows no
significant effect on illicit tobacco following the introduction of plain packaging; and (c)
.. .analysis undertaken by the Cancer Council Victoria (based on data from the National Drug

Strategy Household Survey)...”. ™

338 One cannot ignore one data source on the basts that it shovws a different finding from
another data source, without-a valid justification as fo why one source of data is convincing and
the other is not. As cxplained in the KPMG Report, it was commissioned to *_ conduet an
independent report... and 1t exercised “.. final decisions on all methodologies and messages

. contained in [the] report™

3 39  Hvery methodology has its sirengths and wcalcm:&ses Reflecting this, HMRC has said:
“..neither the KPMG nor the AMRC extimates [on illicit tobaceo market in the EU graw'd’e o
def‘mza.‘we representative picture of the composition of the illicit market as a whole.”™® In this
respect the 2014 TA in fact (rightly) recognises that in order to “monifor” the risk of illicit trade
and CBS, it will: “... need fo take aecount of sotrces of evidence such as the Empty Pack Survey
and data collected by HEMRC.™’ :

© 3.40 . The soundest approach to addtessing a. methodology’s potential for bias and error is to
consider various methods and to judge #emds on the basis of these multiple methods.
According to the KPMG Report, its methodology (i.e. the empty pack surveys and consumer
surveys, calibrated further against other information, such as rolling paper analysis and level of
legal domestic sales) appears to have been designed to achieve just that. Besides, the wrend
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demonstrated by govermment-led research and tobaceo manufacturer-commissioned studies
alike is a clear ingrease in illicit trade since the introduction of plain packaging. While the
fundamental differences between the two markets limit the applicability of what is purported to
have happened in one nmrkat in the other, what is notable is the undlsputed direction of change
observed mAustraha

3.41 The 2014 IA repeats the Chantler Report’s mistake by relying on the criticisms made by
tobacco confrol advocates. In doing so, the 2014 IA fails to take into account a valuable source
of information which could have been used in assessing the potential impact of plain packaging
on the UK illicit tobacco market. If it had done so, the 2014 1A may have been able to present
some guantification of the impact, rather than having o repaat that the impact on illicit trade is
difficult to quantify,

342  That said, there are limitations as to how much one can reliably assume, in an illicit
trade context, that what appears to have happened in Australia to date will apply equally in the
UK. The Chanfler Report makes the mistake of assuming that what it (wrongly) believes-to
have happened in Aunstralia with respect to illicit trade will sutomatically apply to the UK. The
2014 1A takes the same view.™ For axamplﬁ there have besn suggf:stmns that pIaLn _
packagmg did not tesult in counterfeiters copying tobaceo produets in plain packaging in
Australia.® Bven if this were the case, given the fundamental differences between the two
markets, an “absence’ in Australia does not preclude it from faking place in the UK.

3.43  The differences between the Australian and the UK illicit tobacco markets, both in
terms of the nature and the scale, have been widely acknowledged. ACBPS state, for example:
“It iy likely thot part of the reason that dustrafia has a significamtly smalfler iflicit tobacca
market than the UK (and a number of other counfrics) iz that there is not such a large-scale,
organised distribution retwork for iilci fabacm in Australia us camparea? with the UK.

3.44 Unlike Australis, the UK iz a partlcuIarly attractive -market for illicit fobacco
products,*? which has suffered a more serious pmblam in counterfeit {as well as in illicit
tobacco frade more generally) than has been the case in Australia. Therefore, illicit traders are -
likely to react differently in the UK to the infroduction. of plain packaging than they have done
g0 in Australia.

345 In any ¢vent, recent trends demonstrate a shift in the illicit trade market in Australia.
While the emergence of new illicit whites brands since the introduction of Plain'pac.kaging {as
-shown in Figure 4 above) is parhcm;:rly notable, at least one seizure of counterfeifs in plain
packaging has been reported.™® The evidence from Australia to date could have been a -
valugble tool for the DH to adapt, taking into account the dynamics of the UK illicit tobacco
market, As noted above, the drafters of the 2014 [A could have reviewed the evidence arising
out of Australia to consider what impact plain packaging might have had on illicit érade in
Ausiralia, and then sought to assess the extent to which those changes may or may not be
replicated in the UK. However, the 2014 IA has opted not to make use of this useful sm::c:e of
information to the detriment of the quality of its analysis. :

Other relevant issues overlooked by the 2014 TA
The 2014 I4°s failure to consider the impact of Hiickt frade on social equality

346 The 2014 1A fails to consider the impact of illicit trade on social ineqoality. In fact, the
2014 1A mistalenly argues that plain packaging could help reduce health ineqnalities between
socio-economic groups.*™* This view is not only overly simplistic, but plainly wrong, If is
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widely acknowledged that the availability of cheap illicit tobaceo -has & significant impact on

soctal inequalities, affecting the poorest groups with higher rates of smnkfng.‘”s Therefore, to

~ the extent that plain packaging worsens illicit trade, it will forther widen existing social
inequalities. :

347 Regulators and public health officials in the UK {as well as Australia) have repeatedly
expressed the concern that smokers could be exposed to greater health risks by consuming
illicit products that are not produced under regulated -:r;:rmilith:rns.‘M5 Following & seizure of
600,000 Jin Ling cigarettes, an HMRC spokesperson reported thatt *.. rests have fownd nfch
cigarettes had contained traces of materials including rat polson and mr excrement, ™

348  Detections of illicit tobacco in circulation reveal that these products often do not have
the requisite health warnings.**® For instance, in a recent detection of 67.000 cigarettes worth
£25,000, none of the cigareties carried the required health waming.™™ Non-UK duty paid
tobacco products entering the UK via CBS will frequently niot carry health warmings in Fnglish.
JTI notes that the 2014 IA 1tself recognises that CBS is a significant risk for which the supply
cannot be “capped” as the CBS is legal. ™" Yet those supportive of the introduction of plain
packaging argue that plain packaging will: .. increase the effectiveness of health warnings.”™!

Assumption mistakenly relied on by the 2!?14’ LA’s critical value approach

3.45 The 2014 IA’s critical value approach concludes that to: “Prodice a net benefit of zero,
20% of the UK duty poid market wonld need fo transfer to the UK duty unpaid marker, giving & -
UK duty unpaid market share of 30%.7% Tt makes this point perhaps assuming that a
change/transter of this magaitude is not plausible. Taking HMRC’s own mid-point estimates,
“over the ten-year period between 20012002 and 2011/2012, pon-UK duty paid cigarettes
decreased from 28% to 10% of the total market for cigarettes. During the same period, non-UK,
duty paid RYO decreased from 72% to 41%. HMRC's figures also show that dramatic
increages/decrsases can take place within a relatively short period of time. In 1996/1997, illicit
trade in cigarsttes (excluding CBS)* constituted 3% of the UK ciparette market. Four years
later, the percentage had risen to 22%.%* Therefore, the 2014 LA, should have assessed whether
it i plaugible that similar fluctuations could reoccur in the fiuture.

The 2014 Id’s faifure to consider RYO

3.50  The 2014 1A’s “plausibie assumption”™ in relation to what impact plain packaging might
kave on CBS and illicit trade does not include EYQ.- The 2014 IA explaing that: “[Flor

illusirative purposes the assumptions are worked through below for clgarettes which make up

the largest part of the tobacco mavket. This analysts will be performed for [RYO] ax well in

dite course™™™ RYO constitutes a significant portion of both the lfzgitimate UK tobacco

market, but also the itlicit market, Accordmg to HMRC s estimate rf}fElTEd to in the 2014 YA,
the ilicit market share of RYO is 36%. 456 .

3.51 The 2014 IA does not specify the resson for excluding RYO from its quantification
exercise. According to the HMRC's own mid-point estimate, as recent as 200872009, 50% of
RY0 smoked in the UK was non-duty paid. Given the extent of historical changes of this illicit
market, the 2014 IA should have assessed whether it is plausible that the level of illicit frade
would not increase to such an extent as to undermine the alleged benefits of plain packaging.
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4, FAILURE T CONSIDER ALTERNATIVE MEANS OF ACHIEVING OBJECTIVES

4.1  JTI is committed to the development of appropriate and proportionate tobacco
regulation and believes that there is still work which can be done to prevent youth smoking,
Further UK packaging regulation, however, is neither appropriate nor necessary. In JTT's 2012
~ consultation response, JTI suggested five alternative means of achieving the goals it shares with
the DH of reducing minors’ uptake of smoking, preventing minors from obtaining tobacco
products and ensuring that adult smokers are reminded of the health risks of smoking,

4.2  In our Chantler Subnussmn we also set out alternative means fo a-::hmve these poals, 437

mcludmg

{a)  ensuring better enforcement of the. current regulatory regime (including the under-
utilised provision of The Children and Young Persons Act 1933 on the confiscation of
cigarettes from minors) and tackling the illicit trade in tobacco products;

(k) reinforcing retail access prevention measurés, such as *No 112, Mo Sale’; and

{c) following the Scottish example by penalising proxy purchasing by adults and penalising
the purchase or attempted purchase of fobaceo products by minors.

43 The Chantler Report did not (consistent with its method statement): “...assess]...] the
meriis” of alternative means of fobacco conwrol” Nor does the 2014 [A consider these
altematiw means {or indeed any others), despite BIS's stated commitment: of principle to:

L Wherever passible, Seek{mgg to implement ET7 pﬂ!rcy Cerited i’egaf obhgarmm tirough the use
af alternatives to reguiation.’

44  DH-funded reseamh has recopnised that: “[i|ncreased reguilation may serve fo
inadvertently hefghten the kudos of smoling as an act of rebelfion against adult regulation”.
The same research also recopnises that: “[alpproaches that inhibit young people’ .5' ability to
obtain fobaceo may... be more appropriote for preventing ﬂmﬂhﬂg in this age group”.

435  The measures set out above, the other non-regulatory measures that we consider below,
and a genmine ‘no change® optlon, should have been taken into consideration by the DH. This
ia particularly so as such alternative options are likely to be effective when evaluated against
Better Repulation principles, and address the key methods by which minors access tobaceo
- products, and studies exist to suppart their efficacy. ™™ :

4.6 Since the 2012 Consultation, HM Government has taken forward only one of the
sugeestions identified above, namely by legislating to criminalise proxy purchasing of tobacco
or rolling papers through the Children and Families Act 2414, Whilst I'TI welcomes this move,
we remain concemmned that other alterndtive options, which are less restrictive and more fargeted
than plain packaging, contimie to be overlooked, We believe more can be done to restrict
underage access to tobacea.

Bertervenfor{:ement of the current regulatur}r regime

4,7  Studies exist which suggest that vouth smoking prevalance decreases in communities
where strong enforcement measures are consistently applied. 5 Thers is, however, evidence
which suggests that 4gzmm}.tn:s available under f:xmt:mg lcgm]atmn are not being used fully or
applied conststently,
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4.8 . The success uf negative licensing  schemes {dmcussad in detail in [TI's 2012
consultation response)™ and minimum age of sale provisions relies on Trading Standards
Officers to identify incidences and fake appropriate action. The number of test purchases
carried out by Trading Standards in 2012 was, however, 34% lower than in 2010.%' We expect
the drop to be even greater for 2013 once the relevant figures are published.

4.9  Trading Standards Officers should be provided with sufficient resources and training to
enforce relevant existing legislation, which was introduced, and has real potential, to have a
sigmificant impact on-youth smoking prevalence. This is particularly important given the reent
introduction of penalties for proxy purchasing under the Children and Families Act 2014, JTI
has long supported criminalising proxy purchasing (as well as penalising purchase or attempted
purchase of fobacco producis by minors), and mainfains that it can be an effective tool for -
achieving the DH's policy goals, if properly enforced. .

410 The quesﬁﬂn, therefore, is why the DH is considering introducing further regulation,
when the current legislation is yet to be uttlised and tested fully. -

Reinforcement of retail access prevention measures

4.11 Amurdmg to Trading Standards, some small shops are still one of the key sources of
tobacco for minors. "™ In 2012, JTI assembled a working group fo analyse under-age seles
prevention measures and fo examine what more could be done by JTI in this aree. The group
found that small and independent retailers often lack the resources to provide high quality staff
traiming and compiiance monitoring. This was commoborated in a recent survey of 300
mdependent retailers, commissioned by JTL :in which nearly a third of respondents (32%)
admitted that they did not offer any formal training to their staff in preventing under-age sales,
The survey also ﬁaund that 67% felt that regular compliance testing is an effective way to
increase sta.ndards

4.12 Inresponse to these findinps, JTI launched a pilot scheme in September 2013 in North
West England in which Serve Legal, an independent company which specialises in testing
retailers for compliance with under-age sales regulations, made more than 6,000 test purchases
across 2,500 randomly selected independent retailers in order to idenfify those retailers that
may be at risk of failing to comply. The “at risk"” retailers were then offered on-site training
from Under Age Sales Ltd, an independent specialist company, paid. for by JTIL.

4.13  The scheme also strengthened the nationally recognised "No ID, No Sale!” campaign to
create an expectation that customers will be asked for proof of age, mcluding by producing
redesigned “No ID, No Sale!” packs in response to retailer feedback. As a result, both retailers
and cistomers are more aware of youth retail access prevention measures in the North West.
Following the success of the pilot scheme, and the positive feedback from retatlers, JTI intends

to roll the programme out across the country later this year, with suppurt fiom other
manufacturers

414 JTTis canunitted to playing a meaﬂiﬂgﬁll role in youth smoking prevention by taking
and supporting targeted measures, -The DH should do the zame. It iz not appropriate simply to
legislate. Businesses must be suppurtv:d to comply with legislation designed to prevent youth
_aceess to tobacco products by increesing training for reta:lf:rs and education programmess for
minors, and championing compliant rctallf:rs
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More effective and targeted enforcement to tackle the illicit tobacen trade

4.15  The significant scale, and extremely serious consequetices, of the illicit trade in tobacco
products in the UK are set out in JIT's 2012 consultation respomse, and above. JTI
acknowledges that efforts to tackle the illicit trade in tobacco products have made an impact —
particularly in cigarettes — in recent years. It is important that further enforcement resources
are dedicated o the problem.

4.16  In addition, the level of fines and penalties must be sufficiently high and consistently
applied in order for them to act as deterrents. The Home Affairs Select Committes Report
received submissions from a range of contributors, including Trading -Standards, tobacco
control advecates, public health orpanisations and tobaceo product manufacturers, all of whom
agreed that sente.nuing for illicit tobaceo related offences is too lenient. . Offenders rarely
receive the maximum penalty; 43.5% of senfences for tobacen smugeling offences in England -
and Wales since 2011 have been non-custodial or suspended.®™ As such, JTI supports Trading
* Standards’ calls for dedicated sentencing guidance to be issued in this area.

Targeted public information campaigns )

417  As stated in our 2012 consultation response, studies suggest that government-led public
information campaigns are an important aspect of successfully implementing retail access
prevention measures.*! JTI encourages HM Government to launch renewed cempaigns in
support of these measures (such as negative licensing schemes) and to ‘explain the recent
changf:a to tobacco confrel laws (including the new proxy purchasing offence and higher
minimum age of purchase),

4.18  In addition, JTI acknowledges that public information campaigns have been carried out
in the UK previously, with considerable success to reiterate the heslth risks associated with
smoking, zo that adults are able fo make in?formad choiges. We note, in particular, the success
aftributad to the NHS’s Stoptober ca 9palgn in conjunction with the distribution of NHS “Quit
Kits” through pharmacies in the UK.*® We stggest that renewed use.of such campaigns would
be a betfer use of resources by HM Government then introducing plain packaging. This is
particalarly likely if they are targeted at those groups that the DI has 1df:nt:|ﬁf:>d in the
Equalifies Analysis as having the highest smoking prevalence.

4.19  Indeed, rates of smoking in the US, where packs are branded and carry smaller health
wamings, are significantly lower than rates in Europe despite tobacco products being much
more highly regulated and taxed in the latter. Studies suggest that the main reason for the
difference in smoking rates is that the US has relfed more on public advocacy work (ie.
reinforcing messages about the health risks) than regulation.’™ Moreover, that public advocacy
work has involved a range of creative and targeted initiatives, including internet campaigns,
text messaging in support of those trying to quit, community-led programmes, school-based
programmes, and tralmng for parenty.

5, EQUALITY ACT 2010 1S50ES

5.1 Asthe DH ackmowledges in the Equalities Analysis accompanying the Consultation and
the 2014 IA, some of the impacts of plain packaging may disproportionately affect certain
minority and socio-ecoriomic groups. The DH has, however, failed adequately to assess those
impacis in order to understand properly the effect of such a policy on those groups, despite its
requirement to do so under the Equality Act 2010, i
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Soclo-econpmic groups

52  The DH considers that the plain packaging proposal has the potential w close the
“health inequality pap” between the poorest and richest soclo-economic groups in the UK.
Despite this, the 2014 IA states that plain packaging is expected to have a greater impact on
smoking prevalence among smokers of premium, higher. price cigarettes than value brand
cigarettes, 011 the basis that c.heaper gigarettes are less likely to be sobject to brand
attachment,” :

5.3 Aspreviously explaimed in JTT's 2012 consultation response, evidence shows that plain
packaging is likel to push down the price of cigarertes and increase the avatlability of illicit
tebacco products. ™ It is the lower income socio-economic groups, and young people, who
will be most vulnerable to such changes.’™ Indeed, the criminal gangs selling illicit tobacco
products are not concemned about who they sell their producis to. Rather than close the health

inequality gap, plain packaging _'may exacerbate it.

5.4  The DH has acknowledged these risks in the Equalities Analysis, Ramer than analysr:
them properly, however, with input from the potentially affected groups,*” as it should in
accordance with its duty vnder the Bquality Act, it dismisses them on the basis of speculative
and groundless conclusions. It states, for example, that: *.. standardived packasing is a
population level measure to which everyone will be equally m;uase:f, and therefove at the very
least should not increase health inegualitics and may help fo reduce them. If the policy feads to
reduced smoking uptake then it should have a positive effect on health inegualitics between
socic-economtic groups because the impact would be greater in those groups in which smoking
prevalence is the hizhest.”™ There is nothing in the 2014 [A {or indeed elsewhere) to support
svich a conclusion. As the Equality and Human Rights Commission’s guidance on the equality
duty states: “...if i not acceptable to simply conchude that a policy will universaily benefit all
service users, and therefore the pra;ec:ed groups will automatically benefit, without having
evidence to support that concliaion.™" This is precisely what the DH has done,

5.5  The DH also inappropriately relies on conclusions in the Chantler Report to dismiss the -
risk of plain packaging depressing tobacco prices as “smai, " even though the Chanfler
Review did not consider: “isswes such as the overall economic impact of standardised
packaging.” The impact of the increased availability of illicit tobacco products on these groups
is not cansidered in the Equalities Analysis. _ .

3.6 -The DH should have considered these impacts further, including hjr seeking the views
of other govermnment departments and agencies best placed to comment on these issues, "™ and
properly taking those views into account. :

- Sight and litevacy difficulties

5.7  Inthe Bqualities Analysis, the DH identifies the potential impact of plain packaging on
partially sighted people, those with leaming disabilities (inchuding dyslexia and dyspraxia).and
those whose first language is not English. The DH’s analysis of these impacts is limited, and
eppears o rely on suggestions provided by respondents to the 2012 Consultation. TTI is not in
4 position to comment on these impacts but recommends that the DH ensures a full and proper
assessment of the potential impact of plain packaging on these groups is performed.
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Ethnicity

58 The DH concludes in the 2014 A that plain packaging: “...wowld nof have any
significant negative impact on any particular aspect of eguality.. ' This conclusion is not
justifiabls. As noted in the Equalities Analysis, a significant proportion of retail businesses are
owned or run by individuals from minority backprounds, Any loss of revenues associated with
plain packaging, s a result of, for example, down-trading to cheaper brands, reduced faotfall,
channe] shift due to changes in transaction time (especially where the first language of retail
staff is not English), the increase in illicit trade or re-training of staff, is likely to have a much
larger impact on.these groups.

3.9 1t is clear from the reasons given in the Equalifies Analysis that the DH has not
'seriously considered and assessed these risks with the necessary rigour. The assumption that:

. dosser from tobacco sales may be oﬁet by consumption of [small retailers’] other products™
is unsuppurted by evidence or ressarch. ™ Ttisa tallacy, and, in fact, the opposite is true {see,
for example, the quote from Lord Howe af paragraph 2 42(jii)). Further, the DH’s supgestion
that; “refailers already need to be planning their fiture business strategies” on the basis that
“...there are many trends already impacting [them) (e.g. internat saies, economic cycles, big
supermdrket competition and demographic changes)..” is unsatisfactory. Tt underplays the
impact plain packaging would have on small retail owners (who are already having to invest to
comply with the display ban of tobacco ]am_':dw:ts that comes into force for smaller shops in
April 2015) and their local communities.* It reveals the DH’s [ack of understanding of how
smell businesses operate (particularly in raral communities), and fhe impact on revenues that
the loss of just one consumer can have.

310 - Likening plain packaping to: .. .infermet sales, economic cycles, supermarket
competition and demographic changes..” is mappropriate. Plain packaging is not inevitable; it
is unnecessary and avoidable. Small businesses already face onerous regulatory requirements.
A further layer of reguiation will only add to this compliance burden. The DH must reconsider
~ these issues, with the assistance from relevant govf:mment departments, such as BI3. As stated
in our Better Rﬂgulatmn consultation response, ™ these issues fall squarely within BIS’s remit
given that it is committed to promoting: “competition and stability without Impinging on
businesses' ability to operate™ and to removing: “wnnecessary red tape 10 ERCONTAZE ECONOMIC
growth and increqse personal freedom and fairness.” :
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ANNEX 3: PROFOSED AMENDMENT TO THE CHILDREN AND FAMILIES BILL

£} The Secretary of State may make regidiations wnder subsection (6) or (8) gf the
Secretary of State considers that the regulations weay will contribute af any fime to
reducing the risk of harm to, or promoling, the health or welfare of people under the
qge of IS

f2)  Subsection {1) r;iues Ho prevent the Secretary of State, in making regulcztmns
under subsection (6) or (8), from considering whether the regulations may contribute at
any time to reducing the risk of harm to, or promoting, the .f:ea.’.ff: or welfare of people
aged 18 or over,

f3} The Secretary of State may treqt repulations under subsection (6) or (8) ar
capable of contribuiing to reducing the risk of harm to, or promoting, the health or
welfare of people under the age of 18 if ﬁre Secretary of State considers that—

) at-eaneome cach of the pmvm-mm of the remilations are mpa&rfe of hevine
that gffect, or

fh) the repulations ave capable of having that effect Wﬁen taken together with other
- -regulations that were previously made under subsection (6) or (8) and are in
Jorce, :

4} Regulations under subsection (5) or (8§} are to.be treated for the purposes of
subsection (1) or (2) ar capable of contributing to veduring the visk of harm to, or
promoting, people 's health or weéfare if (for example} they may Will contribute to any

af the faﬂﬂwmg—
(@) discouraoing people from stariing fo wse fobacco products;
(B}  encouraging peapfé fo give up using fobacco producis;

fe} helping people who have given up, oF are frying fo give up, using fobacco
products not to stavt using them again; ..

td)  reducing the appea or aftractivencss of tobacco products;

(e} reducing the potential for elements of the packaging of tobacco products other
than health warnings to detract ffom the effectivencis of those warrings;

{f reditcing opportunities for the packacing of fobacco prodiucts to mislfead
constmers abont the effects of wsing them;

g} reducing opportunities -ﬁ:r the prckaging of tobacco products to create false
perceptions about the notuve of such products;

(R} - having an effect on attitudes, belicfs, intentions dnd behaviours relafing fo the
reduction in use of fobacco products.” (Emphasis added)
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ENDNOTES

! Sec paragraph 3.8 of (his response and Annex |, pamgraph 3.3,
See paragraph 1.7 of this response.

Y B

4 See paragraph 3,13 of this response.

% Sge paragraph 1.9 of this respanse,

& See pardg:aph 3.4(a) of this response and Annsk 1, pamgraph 2,23, paregraph 2,24,
T Ses.Amnex 1, paragraph 2.23(b). ’ .
8 See paragraoh 2.18(b) and paragraph 6.16 of this response,

! Bee Annex 1, paragraph 2.1(c).

W g paragraphs 6.22 to 6.26 of this TEEpOTISE,

U Bee paragraphs 2.5 0 2.6 of this FOSPONEE,

1 See paragraph 1.8 of [lis response.

B e paragraph .18 of this response.

Y See prwa praply 6.13 (b)) of this response aid Annex 3.

5 Ihid,

B e

" Ges paragraph 6.12(d) of it respimse, .
® Ihid :

B See paragrapﬁ 0.19 af this response.

¥ Seo Annex 1, paragraph 2.25.

I fee endnote 251 of this response.

® Ses Annex 2, pacagraph 2,11, :

¥ fee paragraph 4.19%c} of this response 2od Annex 1, paragraph 3.16{c),

# Eee paragraph 4.19(d) of this respanse and Annex 1, paragrapl 3.16(d).

#¥  Seeparagraph 4.1 and paragraph 6.18 of this rezponse. '

¥ Bes paragraph 3.5 of Annex 2 of this responze.

T Sep Annex 2, paragraph 3.9,

®  deg Annex 2, paragraph 3.16 and Figurs 4.

¥ See pumagraph 6.2 aod paragrph 6.21 of this response and Annex 2, paragraphz 4,

A Hee paragraph 4,22 of thiz tesponse,

M See paragraphs 4.11 and 4.12 of this response.

¥ Bes Annex 3, paragraphs 261 to 2.63.

¥ S paragraph 4.21 of this responss.

¥ Besparagraph 6.7 of this response.

% Sec paragraph 6.3 of this respanse,

¥ Seeparagraphs 5.2 to 5.25 ofthis response.

¥ . The DH has previvusly, including in the 2012 Consuliztion, referred both o standa.n:[lsed and plain packaging and has used
(hese terms interchangeably. In the Censultation, thes DH makes reference o the krm “plain’ in the contest of Both the
Druft Begolotiong (regulation 3023} and the 2004 LA, Toomote 3 of the 2014 LA states: “Stondardised packaging has alss
heen referved to as plain packaging. As packswould nor be plain {for example, they would be reguired to have ealosred
pieture woemingsl. The tenn tiandardised peckaging 1y constdered lo be g more accwraie descriptfon.’ (JTL docs not
consider the term *standardised packaging” 16 be more aceurats given thit the Congnltition, &1 parapraph 5.6, is af pains to
gtress that: *__we di not propose regedreirenrs relatfng 1o . the size of clieprette packets.. ). Option 3 In the 2014 1A is
to: “Blefzr a decision pending coflection of evidence on experience with plaoir packiging tr dicsdrafiee” The Chantler
Review also refers to: “Plaln Packeginy Review: Tndapendeant Review inte saandardived packaging of tobreea” Finelly,

plain packaging has become the intemalionally accepted terminology (having heen weed In Ausimally for e only legishation
- I Brise mandating these requitements: The Tobaceo Plain Packagmg Act 201103, For these reasons, YTI refers o plain

packaging throughout thiz responss,

S responze to the DA Consultation on the Standardized Packaging of Tobaceo Prodoets, daled 3 July 2012 15 available
via: htpedwwrw (i conBlesf0 1341494202 W Packaging Eesponge pdf,

¥ Bee paragraphs 513 o 3.17 of thiz IESpONSE A3 regards the issue of the legal validity o€ TPD2 in light of [egal chiallenges
which have meontly been brought ta it in the UK,

O In June 2005, after an extensive public consuliation on the {ssue in the contest ofﬂm DH’s 2008 Fubure of Tobacca Confrol
Consultation, dwe DH satd ¢hat there was no evidenes that plain packaging reduitced Fmoking uptake amongat mingrs gr
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helped people to quit. On 25 June 200%, the then Secrslary of State for Health (Andy Bumbam MF) stated: “No studtes
fiave been nndertaken to shew tat plain packagtng af tobeeco would cot Smaking wpfake among yourg peerle or enable
those whe wanf to guif o da 5o, Given the inpact thal plain packaging woutd have an intellecial propery Hights, we
world nndoibtedly need strong aied comilneing evidence of the benefts re freafrh, a5 well as ifs workabifffy, befBre fhis
ceedd Be pronoted and aocepied of an intemaiional level — axpecially oz ne m:mnjr i fe warkf Aas introdirced pladn
packrging” (emphasis added). (Parliamentary Debate (26 June 2004),

hittpeifessriv. piblica hons padiament ukdpale mO0E 09 /conpublic/e alth DO062 5062 5309 him.) This was after the then
Secretary of State for Healih (Alan Tohngon MP) had told Parlisment on 16 Decsmber 2008 that: “tere is ne ewldence base
Mt [plain packaging] acrally rediicers e pumber of young children smoking” (emphasis added). (Conungons Debates (16
Drecember 2008), Valume 485, Calum 9435), On 1} Mey 201 3 DH official noted in correspondencs with a counlempart at
(e Australian Depanment of Health and Ageing that “there fnnt any hard evidence to show thet [plain packaging]

sworks™. This email was part of the mateosl diselosed on 19 Augnst 2001 pursuant to 3 Freedom of Information Act 2000 -
tequast by Bl (Ref TOQOO00533874,

See: hitps-fivww.sovulkeovernmentnewsansultatinn -t -t 5 A i

Fecretary of Siate for Heallh said on. 12 July 2013, upon the publmaﬂnn ufﬂle summar}r nfres]:mnses I:n the DHs 2012
congultation: “Obvawsdy we fake very serlonsly the polenfial for standardised packaging fo redice smoking rates, but in
fighi of the differing views, we Aave decided ta wait uniff the emerging impact of the declsfon In Avstralfa con be mewswred,
aned then we wilf meke o deckion fn England.” He further gtated in Padipmentary Debate on 6 July 2013 (HC Deb 16 hily
2H3; ool 333) that; “We are wafting fo see fow thiings devefap i Amw.n’fa and, as irmy, good fows sve based on good,
sotnd evidence. That €5 the way forwand ™

See the Prime Minisler's press conferenes in Downing Street on 17 July 2013: “Fhe declslion not 2o go chewd for the tme

. hetng with plaft paper clavetfe peekeging was o declsion taken by nig with fie Health Secrelnr for the vary simple

weireon thet there i nof yef sifficient evidence for it and wdrere is conslderable Lagal nicertafidy abowi ¥, Ifwe gel more
evidence and we car jeduce the fegel wncertaiaty frem i may very well be o good ideq and I'8 very hoppify fook af it
geair (emphasis added), Awvailable via: htpsufsww govak/povernmentspeechasipm-and -prime -minister-lett -press--
conference. See also the Following slafement made in Pacliament by |he Pames Minister on the same day: “Led mie be
ulrsoletely clenr abowd fits: e decison not fo go aftend for the e belig was mrade Sy pie.. Funny enowgh, itz fie
smte decisfon e previous Govermmrant made, I have fere the fetfer thal ihe former Labour Secretarp of Stade for Healih
wwirte dir amother Minister, the rdght hen. KMember for Dulvwich and West Morwood (Deanre Tessa Jowell), explantag why ke
was Aol gofng alead He sald rifs: “No stidles have showee Srqd introducing plain packaging of febaceo produces wenld
okt the mimher of yeung pesple smoking. .. Given the ipeck thad pletn paickaging etild Rave... we woidd read sfrong
and convincing evidence™ i order te go ahead He did not go ghead,..” (HC Deb 17 Tuly 2013; col 1088}, (:mp]_w_sls
added). :

Sec paragraph 4.3 uf.TTI’s 2012 consultation responge.

However, fr the purpases of the Consultation, JTT relles vpon and incorporates (a5 2 resull of this cross-referonce’ all of
the evidencs, submissions and information submitied previous(y to the DH, It would be neither propoitionate nor
appropeiate in e limiled time evailgble 1o respond to the Consultalion fo repeat that hers,

Criginally laken from *Reducimg Semifoiion Made Simpfe”, HM Government favailabie via:

hip:tiwebarchive nationalarchives pov.uk 20006090032 28 htp:fwww. berr. povukiasseibiscomheiler-
ceglgtiondocsi 1155 - redneing-regulaliop-made-gimple pdfy This has now been replaced by HM Government™s Better
Hegulation Framework ddanual, published 10 July 2003, availablevia:

https;ifwany, pov uldpovemmenfuploadseystemuplpads attaclnent datafile/31626/10-1 135 reducng-repulation-made-
simple.pdf,

See “Ome-ta, dre-ont: Stofement of New Regulaiion”, HM Government, April 2011, available via:

hbpaiawar oy, u}n"gmrcmmcnI:-"un]nads.-’s'.'stenﬂupluads.fatmhment daMﬂlHﬂSl?EQEBS-&nem-ﬂnﬂum -slaterrent- neiv-

regpdf,

Sed “Principles afgmdragwaaon" Bolter Regulation Task Force, af.rallable

wia: hitpfwebarchive natonalaschives, pos.uki 201 00407 L6 TR Tidn 5
ukfprinciplesleaflet pdf.

HC Deb 3 Apr 2014; col 1019,

ITI does rot agred with @ number of the assertions made in the current Coﬂsultalion and the 2014 1A, The fact that JTT
docs not raspond fe all of them in this response should not be treated as an acceptance of them.

Thiz Wy previously refemred to by the DH as “denommalisation” - “Excelfence In tobaces conral: 10 Bigh fopaet Chonges
fe rzd:fews fobaces contral”, IH, May EEI'EI'S Ava.dah[e via:

3 f “ﬂrﬂre are dires kep principles that ioderpin
effors to .ra-:'}:."e the mbacca epﬂamic n:genm'ﬂe{’}l s:m!eg!'.: apprmcfr to tabagco corgrol, effective partnership warking
and a focur on denormalising smoling™ (page 4). “Seroling is the greaiest cavse of premative dedth In awr conntry,
sofdng i o pudille: health area of prlorfty. I the prinefples of tobercoo controf are qaplied comprehensivelr ther the
poiential s enarmrens, Smoking as o nomal aciivigewifl be challenged and tobacee use denormalised™ (page 11).

Sec paragraphs 9.31 10 9.32 of ITT's 2008 consnltation response.

See parpgrephs 345 lo La0 of JTT's 2012 consullation response.
The fzsue of the *objectives’ listed in the consultation is also considered further in this response in the fllowing comsts:
ploin packaging will nof chanpge actual mmoking behaviour (section 2 of Annex 1); the anendments which were proposed
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by Philip Davies WP to the relwant.clausr, of the Childeen and Familics Bill 2014 (5% paragmph 6.130) of this rezpanss,
and Annex 3); and the 2014 Impact Assessment (Annex ).

Az suggested by ITI hath in correspondence with the DH {and olher govemment departments) and in ITI's submission Lo
the: Regulatory Beform Conunibtze’s inguiry into Better Regulation an 13 June 2004, The involvement of departments such
a5 BIS wes (and remaing) required (o engurs hat any such conswltation can be an informed and meaningfil sxercise.

2002 TA, page 3.

Chantler Repar, Annex A method statement, page 41,

Chanfler chorf, paragraph 2.2, page 17.

Chanler Repott, paragraph 1, page 3.

Ledters ta the Secrctary of State for Health dated 10 January 2004 and 17 April 2014, Separately, JI1 also wiote o the
Prime Windster, the Chancellor oF the Bxchequer and BIS expressing these concems.

Ses seition 2.F of JT1's 2012 confullation meponse.

Page [ (top lett-hand corner) of the 2014 YA does not identify any athér departments or agencies as being involved

This Consultation, responses Lo which ame net mandatory, iz not an adequate subslituts for pro-aciively secking the listed
depantments / agencies’ views,

Juch analysis s particulardy imporant given; técsnt suecesses in combating illicit Imde a5 a result of coord nated sfforts
betveeen man Bacturers, on the one hand, and HMRC and the UK Bocder Agency, on the other; and figher finding
requirements [n light of an ingreaze In 1t frade and the need For increaged tesowrcea for pack authentication.

Sew: “Unite Parligrienrary Bricfing: Standardized Pockaging and e vhrear to UK fobs®, Unite, July 2014, See also

Irnperial Tobuguo's annowncernent, svailable via: hitpafeegvw,imperial-

fobaceo.conkindex, asppage=3G&newscaegory=1 I Syear=20 | 48 newsid=2000 in Apn[ 2014, that it intends o close its
manufachiring plant in Notfingham, citing, amonpst other things, “freveared regufasion” and “growsth of ilicif rrade™ ae
ciuses. This means that JT1's manufacturing plant in Lisnafillan will be the only tobacco manufaciaring faclory in the UK.

2014 YA, paragraph 120, page 30

Sea “d sirgleny for mustainehle grow™, BIS, published July 2014. m'allahlu via:
hbip:ffwiang bis pov nkfassetsbiscorelcorposatefidocs/s10- 1 058-steate pyfor- sustainable-goo atl.

In & Iefter sent to JTT dicng (he Consoltadon (14 Tuly2004), in esponse ko g letier Fom JTI (1T Tine 2014), the Minister nf
State for Business and Energy agreed that it is: “correst o sov that the proposel fo regufre tolieces prodiieds fo be retalied
fr sénrdardised paofs i af direcf interest gnd concern fo me and fo B and that he, and Lord Curry {non-sxecutive
Chairroan of the Befter Repulation Executive) had been working with representatives of the D in this respect

" Bee the Institute of Diecton submigsion o the 2012 Congoleatfon, available a; M&d&mﬁuﬂuﬁuﬂuﬂﬂmi

papsizromula ﬁm1-a.nd~mlnment-"mnm]tatjnn-ﬂn-slandanﬁsed:nac[{ag:ing—of—lﬂbacm—umdun ts.
See paragraph 2.48{2) of JTT's 2012 conculiation response.

See the report prepaced, on hehal £ of TTI, |:|n;.r Dr Andrew Lilico, which was submitled a5 part of JT1'z response (o the 2012
Conzultation, and which is available via: higpswws jlE com/flles 6134 149/4404/Dr Lilicopdf. This 1s especially the

case snce [he ohaceo conlnol measumes aleeady in place in the UK have limiled the means by which tobaceo manufactiurems
areable to compete.

Same local suthorities have relied an fhe Local Government Declaration on Tabaccu Conirol, underpinned by Articls 5.3
ofthe WHC Framework Convention on Tobacce Control {FETC), to usify a blanket policy of refising to engage with
fobacco praduct manufactucers on sy and all policy izsues, development and implementation. Artiole 5. proveldes no such
Justification, Hather, it ightly secks to prokect the process of developing public health policies from wndue influence and
illicit behaviour. To achieve s, it encowsges frangparengy, loelostty and infegrity in s ceordances with 1he TN and
QECD-endomed principles of good governanes and Beotter Eegulation, The DH itself recognised this when i met with JTT
in 2013 it the conbext of the 2012 Congollation, noting that: “Lader artfele 5.3 of the [FOTC], DE i ot prishibited from
mesfing with tobaces companies but mectings should ke ploce wnder condfilons of magimun trarsparency.”

HM Treasury, The Green Book, Appraisal and Bvaluation in Central Govemment, page 4, -

hitps:fawesgoy ukirovemmentyploadéfsyvetenyuploads aitac hment_datalflei22054 1fereen book complate.pdf.

Seo thc prws rc!easc, ISSIIEd by the RPC on 4 March 2 4: ]m .".-’m-.-'w g, kn’go!.-'emmenﬁnewsﬂndenendent—watchdne:-

See minutes of the ﬂra[ evidence given by given by ﬁmna S«nubr:.f Ml“ (then Parllanmmary Under-Secretacy of State for -
Public Health) and Andrew Black (Progmmme Manager, Tobacco Policy, the DHD to the House of Connons European
Senuliny Commitfee 17 July 2013: higpsdfarww publicafions. pardiament ikipafon 003 T 4/emeelectiemeul eg/'c59 1 -

e35101 ht . ;

In response to our letter of 17 April 2014, in relation to pmpusa[s to introduce plain packaging for tobacco products in the
UE, BIS said ﬂur!EWGr Liad been Imnsfarred o fhe DHE: i view of Mgl Department & responstbiioe for the rratfers raired
in [it).”

Ses Jane Elltsor_rs letter to St Cyril Chantler setting out the Terme of Reference for the Chantler Review, daled 27
Wovember 2(M3. Available via: hipefforsw kel ac uklealthvPackasing-reviewipackaging-review-docaellizon-leter pdf,

200214, page 1.
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JT1’s submission fo the Chantler Reviews, dated [0 Tanmary 2014 13 available via:
hitp:ftwier, il comffilesf 131 /89 78 M9 60TT - Subraission to Sir Cyeil Chanler Fesizw,paf,

Chantler Report, parapraph .11, page 40.

Chantler Report, paragraph 18, page 6,

Ses “Who finds researeh fr r.ﬁe LE?: Concer rescarch fn the UK is funded by drng compantes, charitfes aned the UK

Govermment” Available via: hitp:iwesw.cancemesearchuf orseancer-help/iialafmare paying-fr-iials.
See for cxample: hitp /v hliforg il are/GSK-Pannership and the slatement by tho British Lung Foundafion that

GlexoSmithEline's suppart allows them to: “infuence the health agemdas In Exgland, Scotland, Wales and Northern
Ireland fs raise the profile of hung fiealth and fmprove respiratony services.” -

See, for ewample, the letter dated 14 Ocwober 2011 friom 3 oup of NGOs, charities, researchers, indusiny representatives
nd MEPs to the Pomopesn Coonmission President, Josd Manuel Parogo, Availahle viar

hittpst artnership_or Opd T Directive [etter 141011 pdf,

See “Advisers on e-cigarettes failed to dechare whelr nterests " fn Big PRarma 's produets™, The Times, 26 August 2013,
Available via; Rfpftasaw. thelimes.co. ukfmmu_mrammcs’mnsumrfamclﬂﬂﬂﬂl BLE,

Se=FHE's suhm:ssmn tir the Chanﬂtr me.r, January 2[”4 .

h uploadsatts into_standandis

sip_ka.ww
More generally, the House of Commans Health Committee has previowsly expressed concerns that: “there i5 inadequare
clarify aboud kow [PHE} wifl approgch crrcial poficy issier such o stondardited peckaging of tobaceo produces. The
petblic eapects PRE to be an Mdeperdent armd fordutght organization that will competen or defff of frese public healdh
eifecifver and palfcles which it believer can improve e netlon s heafth ™ (Minvtes of House of Commons Healih -
Committes’s conelusions and recormendations on FHE, preparcd 26 Februan: 2014,

hitpcigrar publications pariament uhpafen0 13 14/cmeel pet’embea (MVEAEIO09 hm ) Similarly: “Fe afe concermend

that shers iy insufficient separation between PHE grd the Department of Health, The Comenitiee hefigves that there is an
wegent meed for this refationship to be clarified and for PHE to establah that If i irdy indepandent of Gavernmient and
@bl fo speak teuth fr power.” (dinutes of House of Commony Health Committee’s conclusions of PHE'S indspsnd enee,

prepaced 26 February 2014, hitpeffwwsv publicatipns padiamen tukfpatem?013 1 diemeslect'opghea] (i3 40/B4007 him. )

Scu pages 5 and & of PHE's ounsultatmn response,puhllshed on ﬁ AugustiﬂH amd mrallab[e 'l.rla

TBfe, prag 6,

In this respect, see Annex 1, paragraphs 1.2 o L&,

Professors Devinney and Steinberg also individually met with the Chantler Review team fo dizcoss iheir reseamch / analysis
an 28 Febnuary 2014 and § March 2074 respeetively.

‘Wirld Health Organization, Intemational Agency for Besearch on Cancer, Velume 12, Methods for Evaluating Tobacco
Cantrg] Policies (2008) available via: b hiicaions/pdfaon]ine

E13, Beter B.egulation Framework Manual, page 4. Available via:
Tty kfeovemmentfuplnads’s I

famevark-manual- guidence-fr-oficialz pdf

The debate ax-ta the stabus of the evidence iz in no way advanced by “Sammond D E‘Eamfnmffmfpacmgmg af tobacce

. producis: evidenca review: Prepared on behaffafthe frish Dapartment afHea!.tFr Mamﬁ 2014 fhh‘p Mhealth.gov. mfwn—
B

comtentupload S tandardized-Packaging of-Te
#uthored by a prominent tabasto control advoeata, 1z nat referred to or relied wpon by the [FH in fhc Cnnsultalmn and does
not identify any evidones since the date of the Chamiler Beport, As such, this document iz not addiessed farther in this

reSpoOse,

* “I'he slatus of the eurrent pasilion in Australia is referred to in respect of Question 1, but it is important alsy to make this

clear in [hs condext of the Question 2 request et respondents provide: "ewy fnfermation, in perfcular any new oF
additionel information sinee the 2002 conmidtation, relwting 1o the wider aspecis of standardised puckaglng™.

* Additionally, a recent online repoct {(April 20014) notes that: "o the Hrst Ll year of plttn-packaging reglation, obrcco

campanles sold approxianaiely 21,0745 clgareties In Awsticlia, n 0.3% incrense on vhe nntber of elgareties sold during
2012, Swrprisingly. this werr the firsd dime In four years thas the nunber of clesrettes sold within Australia has aciwally
frcregsed. Hefore pliuin packaging regu."ﬂﬂans were browght in, the vahene of cignrenas sofd tn Austratia decfined year
effer yegr” {emphasis added). See: hupeihwwew, fool cominvesting/zenarabB00 404/ 1 dinew-da ta-Fom-austmlis-shows-hip-
fobacco-issettaspx. Likewise, the evidence of the Australasian Assoclation of Convenience Stores (A408) provided to
the Chantler Review stated that: “4if the whife, fowever, the actual velumie af tobacce solf By convenience stores in
Ausirafia remiafng stable, with sonte AACT members reporidng an inereese In wobaves sales.. Sheve (s no evidesce f am
ewerre af thai clearly demansirates tat plaie packaeing Aas fed ko fower youny peaple tking up smoking, ar habiial
swtokers choosing fe quit mioking. There were academic studies published prior fo the infroduction of pluin packaging
theet sugeested ie wolld berefit redailers, however pracifeal expertence over 12 monthys ks shown Wit fo be false ™
{Written submission of lhe AACTS to the Chander Review) Sec alin page 14 and pages 52-53 of the Philip Momis )
Intemational subm:ssmn to the Chantler Bevizw: Sy kelacubihealthPacka ging Ty cleaping. review-
docaimeekiny s/ Ehilip-Mormis-[rternationel-29- at.
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% Gap tesles from the 2013 Natgonal Drug Smateey Housshold Suevey, provided by the Australian Tnslitute of Health and
Welfars (ALHW, available via: hitp:dwwy, aihw.zovanfalooho l-and-olher dnpa'ndshar?o0 3fdata-and-referencess,

© % Figure 2 prepared by JT1 bazed on AINW prevalence figures for “daily smoker'', “enrrent — oooasional weekly” and
“eurent — occasional less than weekly™. The linear trend is based on the pericod 1991 to 2010 with the additon of 1
forecast period (to 201%).

& Figure 3 prepared by JTT based on ATHW “smoking trend by ape’ data for 12-17 year olds. The graph is based on “daily
smoker” data only as AVEN woarns (hat the 20073 data foc o pensional smokers 4 an estimate with " relafive stoaderd ermor
af 25% fo 30%8" and so “slonld be uved with caudan.” The linear trend is based on the periad 2044 {the [irst dala poinl that
exists in the serdes) g 2000 with the addifion of 1 frecastpeod (o 2013,

¥ e pags 9 of, hHpadns povepace.gov, alf'files201204PIR table required.pdf. December 2014 is the second anniversany
- of implementation of plain packaging in Austealia.

10 Anissie weconsider in greater detail in this regponse at paragraphs 2.8 o 2.17.

W sty barco s gap estimaies 220177, available via:
hitpz: e govakigoremmenl{uplogds'systeminplondsa l'tachmcnt datafilef242343/13 1009 Publication of Tobacco T
ax Gap estimates 201213 pdf According to HRMRC s cimeat wpper estinustes, up 1o 13% of e market for cigarettes
and 42% ol the market for BYO are illicit, with the resulf that Hbd Trcasur}r loses up fo £2.9 billion a vear from the illicit
trade in tobecco products.

W2 ndftation on the foane of tobacos condro™, Depanimoent of Health, May 2008, available via:
hitp:fwebarchive natianalarchives. goy uk.-'lﬂlﬂﬂlﬂ?l[!ﬂ SeMittp fwewr b gow wlelprod consnm dh-"gmups."dh digitalazset
#documenlsdipitalazsct/dh 08565 pdf

W wgckting Tobacco Smuggiing — b tffdtfg om otr snecess”, Apeil 2011, paragraph 1.2, ASH slso told the Chantler Review:
)¢ tends i be sorokers from lewer secioeconamic grmps ial eecess ilficit fobacee and thergfore chifdren fiom poorer
Eroups wha fove sore geeess g f (Minutes of Siv Cyrl Chantler’s mesting with SmokeFres Action Cﬂalnmu and
afhers, page 620

™ JT12012 consultation response, paragraphs 4.16 to 431,

19 - Professors Zimmennan and Chaudhey, experts in the global ﬂharmarkﬂ; have co-authored {at the request of JTI) ' The
Inpact af Plain Packaging on the fiicis Thade in Tobacco Produce”, para,g:aph 432, available via:

Rttt comfiles S 11341 5005828 Minpack on illicit ¢mdepdf,

W 15, page 2. o - _ :

BT HMRC itself has acknowledged that plain packaging: “probably does enhance and diversify the existing #isks the UK foces
Bust I¢ 65 very diffiewls to quanfr eny changes in Fsk” Ses the note of Sir Cyzil Chantler's second meoting with Andrew
Leggett, Deputy Directar, and Fudith Kelly, Tobacco Strategy and Policy Tepm, H Revenne and Costomns,  Avuilable via:
Iabpr, 1 ing-reviewdpackaging-review-doesinee ingsand bricfings Mo tes-of- LUK -based-

] miecings.docx (page I6).

B The 2004 LA, paragraph 19; “The frlervention cerries grantified costs... (Addiional fosses [beyond the £2.3 billion in
Bxchequerlosses discussed in pammgraph 116 of the 2004 1&] with an Indicadive vafue of around £26n fnerease in non-LIK
ety perted cigraretes wifl be further explored. . ¥"; pacograph 118: “We fafer provide an iustrative esfmate that for
cferrettes [20 increase in illicif rade andfor crogs border shopping] may be i the avder of £200 divcoanied over fen vears™
and paragraph 142 “.E'H'm?m"e,r of the frpirct on ofgaretter with ﬂ'ie,re asmimptions give around a L2k reducten o ire NPV
esiimate of thiz poficye. ..

1% The data can be dccessed via: hipeyivy. ukiradeinfh comitatistive/ps geslaxanddu ybylletins gepe. Click on “Tobdeao
Duyiies (Tuns 2014} under the heading “Bulietin Dara.s'e.r.s'" The data is provided In tab 2 of the Yobaceo Bulletin ..fune '

- 2014,

U0 2014 Th, peragraph 141,

W 2404 T4, paragraphs 137 and 140

"t The wording ofthe 2014 LA does not make clear what i mesnt by a 2% “fransfe” from the UK duty paid to the non-UK
duty paid market for cigaretes. For the pumpose of responding to the Consultacion, XTI has assumed it .o mean that 2% of
the UK duty paid macket (which, secocding bo the 2014 TA, eepresents 38% of the fotal eigarette market) winld “fronsfes
to the non UK duty paid markel. 290 of 88% is 1.76%. Om that basis, the non-UK duty paid cigaretle marker would
increase by 1.76% b0 13.76% of the tola] eigereite markst 29 4 result of plain packaging. Aceording to HMEC's mid-point
estimates prescnted in their 2013 tax gap data, the non-UK durty paid praporiion of (he cigarete markef represents 5.3
billion cigarttes (constitwling 12% ofthe gigaretts macket), On thatasis, 1% of Ihe cigarste market would epresent
approximately 460 million cigarees. Therefore, a 1.74% increas: in the nan-UK duty paid market would resaltin over
B} mouillicon adcitional cigaretbes peryear and aver 8 billion addiliong] cigatsites over ten years, being smoked in the UK as
a result of infreducing plain packaging, The terms “additfora™ and “more™ are used to reflect TTT%s underslanding of the
tenn “tearngiee™ as used by thes 2004 TA (i.g, in addition o the amount of non-UK duky paid products available absent the
policy, with an equal reduction in the UK duty paid preducts — with the displacement beityg from the DR duty paid o UR
nn-duty paid). See paragraphs 141, 142 and 181 of the 2014 TA,

M The methodology for calculating the impact of a 2% “wansfes” from the UK duty paid market o the non-1TK duty paid
market for Cigarstes (az desenbed inendnots 112 abovie) vag ueed 0 calenlate svhat this “rrengfer” might mean iF applisd
to RYT products. The RYO-to-cigarette conversion used is based on UK stnokers using an averageof 045 of RY O
tobace fo ool one cigarstts, 2% of 38% (which, according to HMEC, iz the fizs of the UK duty paid BY O marken) is
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1.16%. Onthat basis, the non-UK duty paid BT markef would inerease by 1.16% o 43.16% of the folal BYT markel as
a result of plain packaging. According to HMPBC s mid-point eslimates presented in thear 2003 2 gap data, e non UK
duty paid proportion of the BY0 market represents an equivalent of 11.8 billion cigarettes {constituting 42% of the KT
roaekeet), Thiz wviould mean that 1% of the BY O macked wonld represent approximately an eguivalent of 250 million
ciganettes, Therefore, a 1.16% increase in the non-UK duty paid market would reprasent an equivaleit of over 300 million
additipnal clgurertes per yearn, and an equivalent of over 3 hillion sddittonal cigareltes aver tn:n years, heing smaked in the
UK a5 a result of plain packaging.

The 11 hillips Sgure combings over § hillion cigateites being smoked az 8 result of plain packs ging oiver 8 decads (506
endnote 112 above) and an equivalent of over 3 billion cigarettes peing snoked (comverted from BY0 using the conversion
get gat in endaote 113 above) o2 a result of plain packaging over & decade (22 endnote 113 above),

The 2014 LA, paragraph 125,
The 2014 IA, paagraphs 25 and 26.
The 2014 YA, paragrapl 137,

As shown above in endnote 112, a 1% increass in non-TE duty paid cigarette market {regardless of whether CBS or illicit
frade} would represent an additional 460 million non-UK duty paid cigarcfes over a year.
HWMRC, “Man trrested 0 tohacos shnrggting raids™ (26 Tune 2014), accessed via: Ittpe v men ewsdesk comikiim-

ersnue-cnstome-hore/presrsleases man-ame sted-in- lobacco-snmpeling-raids-14133%4. In addition, ons of the biggest
sgizures in 20013 seized 10.3 million cigarettes that arived in theee comlainers from China. See “Mions gf smuggfed

cltrenes seized in wind surbine shipmen? (7 March 20013}, accessed via: hitprfiwow e fhecre.comion’ip=22492.
A 1% increase tn illicit cigarettes would represent additional 460 il lion llicir cigarettes — which iz 14 tines more in ferms
af the mumber of cigarettes than the 22 million cigamites sslzed az 4 resuit of this #eizure,

"As shown above in endnote 113, a [% inereass in non-UK duty paid B¥0 market (regardless of whether CBE or illizit

trade) wisttld represent s squivalent ofaddifiong]l 280 milhon non-UTE, duty paid cigareies pier g year,
Combining an additional 460 million illicit cigareites (se2 endnote 118 above} and anequivatent of 280 million illicit
cigarettes {convertad from BYO wsing the conversion set put i endnote 113 abowrs) totéls neacly T30 million addilional

tllizit cigarsibes.
T respect of the funding of terrarist activities, see, for example, written evidence from tle Pn::-lu:e Service of Northem

Ircland pmwd-ad tcu the Huus: of Cummnns Sclcc’f Cnmu:uﬁco an Nurﬂlcm Ireland Affairs: hopedwwow.pardiament the-

“The fPomb."ej E_ﬁ’ecr r:g.l" Piain Paclagire on ﬂ'ns Snmkmg Prevalence of Minors iv dAwsiralio: 4 Trend Avafisis™,
University of Zurich, Department oFEconoinics, Warking Paper No. 149, bMay 2014, Available via: :
hiipnapsrs.sen) comfsol M papsrs.efim Pabstract id=24 14430 and “Tke “Possibie " Eifecr of Plain Packaging on .S‘.'ua.’rmg
Prevafenre m.»ﬂrm'aﬂa 4 I}'end.dna@srs” Wnrk::ngPaperHo 155 Tune 2014, Available yia: .

“An am?."ym nf smoking pnsvm"ence fid] Au.s'!m.fr‘ﬂ” London Ecunﬂmlcs, Movember E.Iflll}, page 1 (for Philip Motris
Truteczratiomal].

“iifeis tobacea iR .»iu.;.:raha“_. KM dated 3 April 2004, Available via: hitpsiasw imperals
tobaceo.comfzsetefileaomeKPMG FYI011 Tlicli Trde Beport FIMAY [T Apnl 2014 pdf, Az identified in gk
documant, the report was prepared by K¥FMG at the request of Philip Morris Limited, British American Tobaceo Ausiralia
amd Fmperia! Tobacco Austealia Limdted. KPMO provides a detailed seplanativn of s methgdofogy in Appendices 1 and 2
to that report,

“C‘arpamte re,mrr Er.l'.!afn e far Bnﬂ}fess T.Fi-e Nax.: Pﬁare“, puhIlshed 24 Ianua:r}' 2004, Available vin:

hitp ] [

Ibfd'. )
The respanse of *Ald" o the geestion in the 2014 TA ofwhether plain packaging “soer bevornd minimum L7
reqiiirenenis £ is both incorrect and misleading.

“Fellon: Mo wmove 'gold plaving ' of EU Gnws™, BIS Presy release, issued oo 25 Febroary 2013, Available vig;
hﬁn&jﬁw_mgw ukfsovemmentnevws/fallon-no-more-gold -plating-nf-cu- la,w

See the RPC™s apinion of the 2014 1A, puhlished 25 Tuly 2004, availshle via:
hbpezitawer movuldpovemmentpublicalionsimpact-assassment-opinion-stand andised-packaging.oftobacco-products.

See tha Insurute nfDlrectors submlssmn to Lhe ZI}]Z C‘ansu]tatmn a'.ratlahle via: htn:r A A mr_f comvinfluencing/palicy-

See the Seplember 2003 report: ”Im‘erfemafl prapeity Hgﬁm— Intenitve fndusme.f m::mbmfan 1o e.:\onam.i'c perfnnance
ard emplovment.in e Eprapear Uian®, & joint project bedween the European Patent Gffice and the Office for
Harmonization in the Intecnal Madket. Available viz: hitp:¥ec europa ewinternal marketfintelectual -propertyido cajoine-

See the ICC"s 2014 report, “The JOO !n.re.’ie.::mrﬂ Prapgr!j.l Rﬂaﬁﬁ-nap enrrent dnd emergfug Fsmesﬁr bawsiness erif
policymakerr”, available at: hip: ey 3 3 AT

Taken from a speech by the Secretary of State for BIS "."mce Cable MP to the Allmnc& for Inrel[e::mal Pmpert:.r an 17
Oetober 2013, Available via; hip, ! Skl d A= £0n 3 f.
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See "Banking an fF; An Active Respanse™, the TPO's March 2014 ceport, available vin: hitpsdow jpo, pot ulgpresearih-
bankingip-2014.pdf where the TPO set ont hat: “Fetelfcctea! praperty matters. Whereas, In the not foo dlstamt past, the
wigrforily O lstress imvesiment was in peapfe or physical things fike premises and machineny, foday the maforiiv of
business tnvestment i e rtangthle poods, fir ffees and creativity, Makfrg sire thet olir entreprevgirs, Innovalory end
@RS OO Sranslate (Redr invesrarent in the creadion of mreffeciual praperr assets infa vahiee is key fa fre UK Jong rarme
Browih prosgeets,

Sea “The Role of Government in Pmmal‘rng and Profeceing Inte.’.’e;'frfﬂff’rﬂperg-'“ the AN-Party Pariamentary TF Group,
Dctober zmz repm't avajlahle at:

See the TP Report avellable via; :
hitpa i goy. uk.l'gfm-'emment-ft_lpInads.fsvstemﬁmlnadﬂamehment dora/fle 1EITEIP crinde highlipht renorLFDF

Thiz report was published ahead of the Intemational [F Baforcement Summit held in London in 2014,
Smaprﬁss releass I:u].-r ths Secre Iar].r afoate for BIS publjshad an 1 I June 21]14 mratl able via:

Sl:parately,ITInutes but dlsa,grees wuh the uplnlnnafa CLI:I research paper daied 17 Ju]}rzﬂllfi ava:lah]e viar
i RENTIZATS LAPGTAGRCALAY

Ses rocital 29, available via the Eumpean Commission's wel:umte

hltp:fec. enc i L in

Ses fhe joint statement from AFRAM, BMM, ECTA, MARUES and UNION-IF of 3 July 2013 to the BNV committes,
available via: hitpeifeww manques.onppositionpapers/defmltasp.

fhid.

On T7 June 2004, Ireland nediffed the European Conumission of its draft plain packaging legislation under the Techaical
Standards Directive (98/34/EBC),
S:u thu Law Soctcl:_',r Premdenl: g ﬂpemn,g. rcmarks fo IIIE Irish Parlmmmt af Fehruar}r 2014 a.vallabls via:

See ondnote rcfcrence 141 {recltal llI]]
Bea endnofe 74,
Paragraphs 18 and 1% of the Secretary of State’s Summary Grounds for conlesting the claims.

See TRIS nofification 201 4/2TTHIRT, which slates: “Frve of o dededied apfalon by BALOARUE, PORTLOLL,

SLOVENSKD. The issve of @ detailed opinion extends the standsiill period. Available via:
hirp e europa.ewfenterpiseispisaappsearchinder. o fim? fsescton=pisa_ il overview®iYear=2014&inum=27T41a
np=EH, =

Ths full judgment of ST intermaiional 54 v Commoreanttlh of duseaffe [(2012) HCA 43 (5 Qctober 2012), iz available via:
Littpreff e synastlid, ety g e ce s CHVHIC AR I hirid.

fbid, parapraph 81, per Gummow 1.

thid, paragraph 101, per Gummow T, who held thal: “there s sugficfens impa!ﬁrzem, i beast of FRe statiutory tntefleciasd
properfy aﬂhep."m’nn:{fs'. i qricime fa @ "taking”, bur fhrere i5 vo aogeisiion of any propey,"

See fcnmcte g nfthe Gplmnn nftﬁe EU Cﬂmmmee on Legal Affais avaJIaTJIe wia-

S:-: pam,graphs IIS 21 b . 33 uf .TTI’s 20[2 mnwltafu:un FOEpONss.

The expart opinion ann:-fE@ur Qervais on the inferpratation of TEIPS and the Pards Convention, prepered et the request of
JTI, was anoexed bo JT1s 2012 mnmﬂtahﬂnmspnnsc Available via: ﬁm:u Arwwn, [fi.conliowewee-do-bu sinassloey.
egyIatn_rg—subnugmn;_-‘.

The challenges will procesd on the basiz of ham‘.lunisacd proccdun: and five pancls consisting of the sams three panellists
were established on 5 May 2014, A significant number of WTO members have repeatédly arpued agamst plain packagmg
lzgislation, claiming that if infringes TRIPS, the Pans Convention and / or TET tequirements.

See lﬁe slatemnet by Cuba to the Commilee on Tecl‘mical Barners ta 'I‘rade 13 and 20 March 2014 avallahle via:

4 R q . ac . )
ct[d“&:searchge:e-&&ca!lds-’lzﬂﬂﬁ 122596 IZZ%I ]23".]36 I23123 1233Iﬂ ]23394 ]234]5 I23411 123412 123426 IZ

1236 18,123617,1 23419, (23634 ichangsd=

Sap Hm mhmmsmn mada b}r lhe Gﬂvemment uannduras 1 the Chamler]lewew, 15 Jﬂnuar}r ZI}M aﬁ[lahle via:

. Bubuni ssmn.ndf.

Ses "Tefeflectn! property meeiing mulls frish tobacce plan, drug tariflt, sperd, nor-viokedion”, 10and 11 Detober 2013,
availzble via: hopedwww wioorgfenglishiews efnews!3 efrip 10octl3d e htm#plainpackaping,

See, for exanple, MARDUES' submission, to the EUT Commission’s proposal fier a revised TPD of 26 Apdl 2013, available
via: ffwang marques.org’posidenpaperadefanlt. asp, “sech resefedons [contained by TPIE) an bash fourotive and
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ward tade pravks would be D divect colfifot 10l Article 28 of TRIES which protects trade mieaks agalnst befng
iinfurtifiobie encumbered by spectal veguirertents, sHek G5 .. nEE i & manner deirimental fo its capabilite fo s gish
the goads ar services af one endertaking from fhose of other endestoklngs .. Flirtlermeve, TRIPS requares thot any
encrembrance mies be desronstrabfp justifed fo protect public health amd netrition. I this consexk, it should be considered

Age there appears to be no awforiliitve or unegalvooal evidence that Inirodveing stondardised poelaging wonld help

diminish fobreca consimpeton.,. There is therefore ne fusification for ihe revere resiricfons of wse ar the antive remomn’
af irade prarks an rebazco packagdag” (emphasis added). .

For example, paragmph 5.7 of the Consultation Document says: *.. the draf reguiadons specifi e same cofours as fose
reguived i dustralfa (Pemtone 448C for poaekoging and Pamtore Cool Orey 20 for dny allowed fesi)™

In thin mspect, se, for sxample, paragmph 2. 2'? of JTI's 2012 consultation response and paragraph 7.2 ofITT's 2003 -
coosultation response,

“Fmpraving Regulaiion™, in mdtpmdmt repotl on ﬂ1¢ analysis supporiing mgulalory proposals, January-Decembar 2011,
published by the R_PC vig:

2013.pdf

The BBy 202 apinion cﬁplains lhaf “If o L4 recenver an dmber flag, this means we fimve areas of cocern 1ith e
qrativy of aelysts aad evidence presented. These trares showld be addvessed prior to the Fd befng fnafised so ar fo
Imprpve 1 condribuiion o fhe fimal decisfen made. O shis nrdersianding, we jirdee the £4 1o be 'Fif for Purpose ™!
{emphasis added).

Bee the EPC gpinan igswed in r¢5p¢ct af the iﬂlﬂmpactﬁmmmmt available ia:

Rt =cfitnarur mony, uk-’gﬂvenmmﬂun!u adsisys te:rn.l‘lml!uau:ls."artachmem datafﬁ]e.r?:ﬁ{lﬁillfRPC-Puh]mhed Opinions-2012 pdf,
page 94,

2012 IA, page 3.

See RPCs regponse to ‘Undmstandmg the Impact of Regulatocy Policy Committes Amber Opiniong’ research, published
12 Tuns 2014, Available via: httpsyfweny povule'sovemment'publications/mpe-rosponse-to-understan din g- the-impact-of-
regulatoty-policy-committee-amber-opinians-research. The RPC s opinion (see endnote 131) alzo expressly recognizes the
2014 Ia ae-being Fhit for putposs” only “provided the Deparment eddresses the poinds sef aud in this aginien”

Seeendnofa 131 .
Wats, M. (1992), “Whae iz a Marker Econciny? LS. Sfbrmation Agency. In this publication, which a US academic wrots
for the US Dhepartment of State and which has since been translzted fnte Russian, Polish, Koerean and rnove than thiny other
Ianpmages, it was stated: “Myarder economies mor be praeffeal, bur Mep afse rast wpon the fiundamental principle of
Individnal freedoan: frcedmn a8 @ cansumer o choore cmeng compatng producls and sendoes. . To begfa with, o
government minfsry docides haw aany sfivts o Blogses i mariaciure, or what styfes and eolars, Anvens <individud!
g ComPany - can decide to prodiuce and sell shirts amd blowses in g market economyy. and meny wifl do fuss that if trey
bafleve they con seff these produedy of prices klgh enough 1o cover thetr prodietion coses - ond edrm more ruthing such
clathing thar they can dofng something else. TiMs fends to divect comperivfon benveen different firms niaking and seilfng
tirese prodiers, and thar compeniion fs one of the besfe reasens why there iare generatly so many ffferenr snfes, fabiefes, .
amd brands af clothfng for cansumrers fo citoore from...” {emphasiz added). Avaiiabla via:

hfpefrenww. pongle. co iurTtorl=littp Srnan grhow. ugernba gy

china.prgenuplnadsimapesSe doug b0 c| lIuﬁ"D-CZg-‘What Iz a Ma.rkct Bronomy. duc&mh&ﬁnrl&q dresro=g

Bsa=Ukei~SarfU s DAPO Qg BOOFIAL =AF HimiBAx DRIk nod|PERA

Seeparagraph 4.24 of this response and also, for axample: “Te soonomic mrpnr!amre af bramnds — sevan Feasons wihy
brands reatly matter”, British Brand Graupa: hitp Swww brtishhrandsemup one ukAibrarydownload 462621 Ta2ce 57 and

“Triportance of Brandivg o fre LK economy™, Tnlsllectuat Property Awarencss Nebwork: hifp:fwwov.pawars ncb‘nudz,{ﬂ
See, respectively, ”J“Mspemh o Gpen Gﬂvemmen.: Pﬂmremﬁfp 2073731 Ocloher 2013,
_ll' q

: ; : ; ; the Prime M]msl::r was
uucquwm:al about lhe E:enelir,s of frﬂ& ma.rkels wh;en campa[gmng for 1he ]eademhlp ot‘ﬂw Cnnsmatwe Party in 2003,
available wia: hijp: s 2008 oy e, “Tie imporiance of
.S’carfam’ ia the UFC Dierodd Cnmaran ] speec ’.-’ Febmar}r 2014, hps: wa LY. ukn’gwenmt.-‘gpaeches-‘ﬂw—
g-speegh; and the report of the Conssrvative 2012 conference held in

Blrn'un,g,h:z:mJ T Ocmher— 10 Dctﬂhcr 21]-12 hlm .".-r lheguardlan mnﬁpn]lﬁcs&ﬂl%cﬁlﬂfﬂamﬂ camemn—!eader—

asg:mm;n— i feaid hifkp g pbre B ATMET: BECYH
Party-Conference-speech-in-fall il Emphams adde:d in qunts&

A explained above, many of the most ssdous falings of the 2014 TA ate due to the DH &iling to commission the

" independent expert reviews on the wider aspects of the policy that JTT fas repeatedly called upon it to da.

2014 Consultation, parsgrapl 1.1, page 3, .

HC Deb 28 November 2013; ool 409, _ .
Bee the unrevised ranseript of evidence faben hefore the Select Committes on Science and Technology, 25 Jane 2014,
Available via: 1ip:fwww pardiamentuledo comentsdords-commiftees'science-
technolopybebaviouchanpefollvwapO4ucET240a14 pdf,

HC Deb 10 Feb 2004; col 605
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Sea the [etter foimn Professor Dame Sally Dav:cs to Jane Bllison, datm:l 2 A]:unl 2014, available via:
httpeéfdata_parliament nkeTepositedPape
anfler Beview.pdf.

HC Deb 10 Fah 2014: col 402,

HC Treb 3 Apnil 20145 col 1122,
HCTheb 3 April 2014, col 1029,

Bee enndnofe 74,

HC Deb 3 April 20045 col 1075,

See, frr example, questions from Fiona Broce ME: “F strongly support the Mintrier's sfatement and praposals, Does she
agree diat (4,000 childven a vear can be discouraged from takdng wp smoking there will be o double public fealth win—
ROt oinly Detter Bealth tufoomes for those 4,000, but fie relenre of fimds for the health treagment of athers in their
generaiion for Mnesses and disease? Those fimads would otherwive fave fo fe wsed) fir time, fo treal niamy of those £000 for
serodtrg-related diseares” (HL Deb 3 Apnl 2014, vol T33: ool 1024) and Luciana Berger ME: *.As 5 Cpril o0, ifwe oo
reeluce that flgure by aven 254 4,000 fower chfldren will take wp sinokfng otch your. For that reavon, Fitrongly welcome
the fete! thre Ste Creif s review confTrns whal prbiic bealth experts have been argwing for rorte ime: siandardised
pmka;gfng makes efgoveries fest orffracive fo ymmgpeapfe el gl frefe fe gove fives” (HL Deb 1 Apnl 2014, wol 733;

col TO18.),

These figures were also repeated, absent any meaningfil context, by Sir Cyril Chantler in the BRCZ documentary “Ruraing
Deesire: The Seduction of Smofang," orignelly broadeast on Thursday 29 May 2014: “Fre 2% reduciion in fre 200,000 or
5a paung pedple whe siart smoking each peor would be 4000 yourg peaple not siarting Lo sinake edeh year Whick, of
course, wonld fronsftfe aventiafly info o hnge .mwng fm fermrs of hives™ -

Chantler Report, paragraph 18, page 4.

Chantler Beport, paragraph 6,11, page 40, )

See ASH media release, published 16 July 2014, avaitable via: lupySeranvash orgukfmedia roomdpress-releasesthnge-
divp-in-ausfealian-snwking-rates-attiboted-to-standard:

For JTT'2 press releass, see: Lifpoivww jH.comffiles 7414050 54T TT Ausiralia ASH Final IEGTlﬂi..Ddf. See also the
Ietter ﬁ'om W Damel anras {.TTI’S UK Managmg D:.recmr} to the Finanelal Tm:uas an fe geme fagne:
ek

Ag we noted in that Ee rter, congistent with principles ufBetter Reguiaunn thig present Consullation should have been for 2
minirom 12 wesl; perod, Indeed, the Cahingt Office’s own " Commliaion Principles: guidarce” recognises that;
“Fhnefianter for consultation should be proportlonate ond realfstfic to allow stokefolders sufflclent e to provide o
considered verponre.., For g rew and condeniions pelicy, 12 weeks or more may s be appropriaee” The unfaimess of
such a short consultation period is exacerbated by the fact that Sir Cyril Chantler had neady three fimes as long to produce
Rz report (27 November 2003 o 21 March 2004 being neardy 13 weele), and which, unlike the present exerces, waz only
required to consider one {albeit important) aspect of die implicadons of proceeding with plain packaging.

2014 Cansultation, page2.

Sea the summary of responses to the 2012 Consultatinn, available via:

hims: e BOY. uk.l'govemmt.-‘uulnada-’svsternfuplaads.fartaclumm dataffles2 1 2074/ Snmmary of responses to consulia
. Sepamately, it is apparent from a responss teceived to 8 FOLA request mads
by JTI (ref: DEOOGODE3252%) that in rsspect ofthe 2012 consultation, TOMIC, the company which the DH requested carry
0wt o revigw of the responses: “war meked by fre Deparanenr o consider ihe respanres to e consultation and produce a
Sy repord of the ke thees arising from :Ms wither than ialing o fodgement ob the guelity of the eviderce
Frovided" (mphpais added),”

Sce endnote {91 (page 13 of thal document). SE."[}EI’ET,E]}’, the way 1he DH reliss an consulalion responses differs to how
|bes havs dons so previoualy.  In the summary report to the 2008 Consultation, the DH relied upon the fact that 958% of
respondents were in favour of plain packaging o underfine thefr inlention fo publish a consulfaton on plain packagiog In
2012, Ti haz not been mads clearivhy |he DH has shifted from relying on numbers o advanes their position o i |gnu:rnng
their relevance now. The same logic dictates that the fact thaf the clear majority of respandents (over two-thirds) were, in
a1z, pppased to plain packaging underlines whiy the DH showld not now depart frond itz July 2013 stated position on this
policy.

See the DH'S news relepse: "How séondardised fbaioeo packagimg weelf work e praciice." Published 26 June 2014,
available via: htpe:wwrw. rovukieovemment/newshow-s fandardiscd-tobacco-packasing-would-work-[n-practice.

See endinote 191, page 8 and the digtinetion drava bebween “Dedaifed ragpomses that addreﬁw Riiiple eorsultaion
guesfons” (2444 responses) and “Campaion responses” (663,989 responsss).

This iz an example of a responze submitied to the 2012 Consultation. Available via:
Wﬂ@ﬂmmcntﬁmnsulmtu:unsfslandﬂd]scd-packamr;gvuf-mbacw products.

Fhid.
The rlatement of Sccmetary of Stats Jeremy Huot ME, is availabls via; hhpa:wers, povaldeovernmentfmewa’consultation-

on-standardised-packaging-oftobacco-products.
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Seelhe I presa nelease;
tobacen.

Sir Cyril Chantfer plso soupht essistance fom: Dr Yenshong Wang and Professor Tanet Peacock (both from King's
Cellege, London} and Protessor Catherine Pope (University of Southampton), in order to assess the systemalic tevisw of
the evidence an the publlc health effcls of plain pacheplne, initially corumissioned by the DH as part of the 2002
Consullation (buf asvpdated) ie, ihe Stirling review; and Mr James Dollis and b Mark Bansfor, in omsr o wiork on

price ard it |pede {esues,

Chantler Report, paragraph 1,10, page 12, As notzd in the method statement, e Chantler Reviow Team also visited
Australia bo take aceount of the expericnes of plain packagmy in (Tt counlry,

JTTs key regulatory submissions are available via: hbip:fwsow il commow-we-Jo-busine ssfiey- reguls bory-snbnidsgions’.
The: DH abso keld separate meetings witl other members of the TMA in or atound this tirme. Despife being the lead
department in propesing numerous pieces of fobacco control legislation, JTT understands that (his was the first tims in

several years that e DI hid met with ansy ThA member o such issues. Inevilahly, it is very difficult to develop
legislative praposals (hat are necessary, praportionate, avidence-based and in lins with Batier Regulation principles if s

regulator reflisss to engr e direcHy on g regrular bagis with members of the Industy it regulatea

Sea hitpsyiwew, mow, ukfguvcmncmﬁnm&’mvcnmmt-msuonscvt& tobacco-standandized- W

See endnote 56

See “Hehaviowr charge: the principles for efective ftervention”, HICE Guidanes, published Cobober 2007 available via:
Liitpafiowing mice orp ukfpuidancephdresources’ midance behaviour-change-the-principlesfor-effective-dnierventions-pdf
ihid, page 6. '

Jhied, paragraph 2.14.

Naote of meeting between Sir Cyril Chantler and Professor Steinbeng, 5 March 20k Teanscript available via:

Iwepwnew el ac.ubcfealtivpackaaing-docs. aqox,

Emphasie added. Chantler Beport, paragmaph 14, page 5.

Chantter Repont, paragraph 4.22, page 30,

Welk, T.L., and Sheeran, P (2000). "Doss Changlny Behavloral Imtenitans Enpender Behavior Change? 4 mefarﬂna{}rm
af thie experimental evidence. Paychological Bulletin, Vol. 132, No.2, papes 249-268,

Tl page 240,

Chanflzr Beport, paragraph 4.21, page 19 .

In these anicles, non-conscious proceszes are also called “implicdi aefrrdes”, “aniorialic proceises™ or “aedomasztly,
depending on Qe spurce.

Webb et al. (2006), page 263,

Sheeran, P, Gollwitzer, P.M. Bargh, J. A, (2013). “Man-consclons Processes and Heafr™, Health Psychu[ugy 2002, Yol.
A2, Mo, 5, pages 460-473.

Sheeran el al. (2013}, page 46d.

i ) .

Martean T8, Hollands G, Flefcher BC, {20120, “Changing huran believior fo prevent disedse; the inportings of
srgeling mon-conscious prosesses”™. Science. 137, pages 1492-3,

Tbid, page 1494,

Chantler Repor, paragraph 4.22, page 30,

. Marteau et al. (2012}, page 1494,

ot : .
The priming shudies aee nat relevant to determining the effect of standardized packaging on actual behaviour becanse they
do not include inkerventions that alier he envitonment, comprising the sensery qglitles or vizoal design of the product That
{e actually conswmed and ifs packaging. The carallary of reducing consumption in the absence of such interventions, for
example, by way of “farerinedioie outcomes”, 15 2180 not discossed, nor ¢in it be in thege fypes ofstudies,

Lo
Chantler Beport, paragmph 3.1 8, page X2
Chantler Repori, paragraph 4.22, page 30,

Baobingen TN sf al, (2007}, “Effects of Fast Food Beonding on I’mmg Chlidren's Tesve Preforences. Archlves of Paediairic
anel Advlescent Medicing”, Wol 161, No.3,

Ihid, page 796.

Hamis IL, Bargh J4 and Brownell KT, (2006, " Priming Efecer of Tefevision Faod Adverising on Eqring Behavigur™.
Health Prycholagy. Yol 25, Mo 4, pages 404-413.

fhid, pages 410,

Martean- T, Hollands G, Flatcher PC, (2012}, “Clangtng kuan befavior g prevent diseaser e imporiance of
Largedne HoR-conscions procerses”. Science. 137, pags 34,
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Chaniler RBepart, paragraph 4.22, page 20,

Marieau et sl {2012, page 34,

Hollands etal. (2013}, abstract Bom aricte via: hitpodivwsw biomedeenteal.comd| 47 1-24581 31215,
Chanttey chﬂrf.pagu 4,

Chanller Report, paragraph 4.22, page 30.

Young, I et al, “drsociation between tabacco plain packaging ard Qittiine calls: o papefarion-bayed, intoriupted fme-
serfer arefpsie, ® Mad I Anat 2014; 200 {17 29-32.

Zacher, M. ef al, “Personal fobacee peck display before and qfter the intradtictlon of plefn packeging with farger piciprial

- hegith warnings In Avstralia: an obsarvarional sndy of guldoor 078 sirips.” dddicsion, 2014 Apr 1094165362, doi:

100001 Liadd 12466 Bput 2014 Feb 23,

Wakeficld, b el al, “Parroduction effects of the Australion plafe packoging pollay on .:rffu.l'.r smokers: o crasr-sectional
sy, B Cpen2f13;3:6603175 doi: 10.! [3&bnjopen-201 3003175,

See 81 Cyril's Chantler's nole nfh[s mezling with meesmr Devinmey, 28 Fehruny 2004, -Availabls via:

huepsirwaew kel ac uloheal |l Foeviey-docsmecti ndbrefingsMotes o UE-baged-
mesfings dock (page 28],

Chantler Report, paragraph 18, pags 6.

Chanfler Report, paragrapl 14, page 5. -

Chantler Repart, paragraph 6.2, page 35. The quote confinues; “fr sirongfy supports the itermediale outcomes rcfam[ﬂed
and, feking imto accaumt the widar eviderce aravnd mavketfig, and drawlng on wodem .t'e}raviow-mf prvchofogy, Meve fea
elear plawsthie fink g behavionr”

Chentler Bepont, parmgmaph 12, page 3. :

Statement aliribuied 10 Professar Linda Bauld, Note afmwtmg bﬁt‘i’rtk?-‘]'l Professor Linda Bauld, Dr Craviord Moodie and
Iz Kathryn Angus, TIK Cenlrs for Tobaceo Conirol Sl‘udms, UI'lIVEfSIl}’ ufSilr]mgu 15 Jaruary 2014, Available via:
htteeierwr kel ac ukbealthPackaging-reviewipacoaging ; ) paotes-of-UkK-based-
meetingzdocy (page 9). :
Professor Devinney’s 2014 report, paragraph 4.4, page 27. Avuilable vin' Lnp eyl comidoimload fle 124606207,

See endnote 241 [page 27).

See gninate 247, paragraph £.10(b), )

“Bvidence vital to the fobacco debete”, Dr Meil MeKeganey, Lelters to Lhe Editors, Scotland on Sunday, 27 April 2014,
Chantler Repart, box 1, page 23, Further, JTI notes that some lobbyists fincluding an executive agercy of the DEH) have
even brisd o supgest that it will take “menp vess™ o discem the impact of plain, packaging. The PHE submission te the
Chaniler Rewlew itates, at page 12: “Given thaf standandised packaging has beest introduced in onfy oke soiunltry for a
period af fuse over 13 monehs, it I frevitable that the evidence suphorting the case fr thiz approach is based weon
megivres of procest ragher than medmres gf owtomme, Chomges i the irifarion rates af smoking among ehildrem ard
young peaple will take mroup pears te be prapenrly dlscermed, and heve wide confidence imtervetlt thaf ore a consequenee of
fimitations upan srvey size, Sinilarly, ehdrges in overafl prevefence of smoking require lang periads of observation™
[emphasz added}, available via: )
hitps Afwrare. gov nkdpovenumentwplogda' s emiaplogds‘attachment data/fle2 70768 Independent review info siandardis
o paglagips of fobacco PHE response.pdf %ees alse endnote B9 of TT: Chanter Spbmigaion.

Chanler Report, box 4, page 35, Subsequent fa the Chantler Roport, PMI has, for example, reported in its 2014 Second-
Guerter Resnlts Conference Call July 17, 2014 as follows: “...[In] Awstrefle .. $he coumbingifon of @ cerlate commeditization
of the marked, Tndiced by plain packaging, large excise iax increpses, and heavy price discounding, particiiary o the
Birtan of the market, las accelerated down-trading fo lower price, fower margin brands, or ever (Mgl products. The
super-fow pHee segrand hees grown fiom §.3% in 2011 lo 28.3% in the first half af thiz pear, when the affeciive price gap
befweer a premium brend, such as Martbors, and o super-low price braad, such af Bord Sireer, widened o mbowr eicht
Ausiration Daflars per pack of 25 ofpaveties, or abour 3636 Thir compares fo 0 gap af abour 269 in 2001 Availabla
wia: hitpsiwerweseroviArchivesfedraridatarl 413290001 417329 |4unnusﬁfazzmq 07:16x2014xixsecand him,

Chantler Report, paragraph 4.23, page 30,

See sndnabe 36,

Chantler Report, paragmph 113, page 13,

Chanfler Report, peragraph 10, page 4.

Muynard, M. et al, (20040, “Dlain packaging of clgarefies and smokfng behavfor: sfedy protoes] for & randomized
cordrofied shadi®, Binbded Central, Trala 2014, 15252,

Chantler Beport, paragraph L20, page 13, JTT considers it natable thal 3ic Cyol Chentler refers to s *best avitfinbfe
evidence” {emphasis added), which iz clegrly mors qualified than any assessment of “tire besr evidence™ (the latter being
mors conducive to salisfring the Govemnment's Beter Regulation requirement for “sopdust and compelfing” evidence]),

Chantler Repast, pacagraph 4.17, pags 28,
Ses endnete 241 {page 260,
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Bonnefoy et al. Movember 2007, “Consrnicting the evidence base on the social deferminants of freath, @ gulde.” Aveilable
vig: iltpeivews who. intfsocial determinanis/knowledge oetworks’add documentafimekn final puide 172007 pdf,
Ihif, ps:agraph o1l

fbid.

Cleanter Report, Annex E; Stirling Beview and Update : Qualuative shodies, Analysis by Prt:-fesmr Catherine Pa pe,
Southampton University, page 56.

Théel, pape 57,

Thid,

Chantler R.ep:m, parapgmph 4.7, .

Ses the Coclirane Collaboration website, available via: hhig:feoaaw. coclivape.oraghont-us,

Bee endnote 241 .

A number of third party statements have previously called info question the seience of the Cochrane Collaboration, Seg for
example Sheier, L (2003, “Cochrare revlews: new blooks o0 the A, British Joumal of Sparts Medicine, 373473474 and
Groves, T. (2004) "Hew bioggers resparded te the updated Cachrane reviews en Tamiftu ond Kelenza”, Brkish Medical
Youmnal, 24 Apeil 2014,

. Chandler Espord, paragrph 1.5, page 25.

Al paragreaph 1.13 af his report (page [2), Sir Cyril Chaniter notes that: “a ponber of papers referenced in the iobaccp
indwsiry s sabmissions were considered in defail affer idenfificafion of ffrose thal appeared wosd relevanf fo de task The -
voduninous Mergture on fobaces comiral wor afse soradalved o fhe extert that e allowed, feeluding materal rourced

JFrem references in submissions, published popers and previows reviews." 10 is not made ¢lear how the Chantler Bavies
team assessed which papers were considered “most refevent fo the fask™ or whether the Chantler Review team took a -

gimilar approach when assessing swbmissions from proponents of plain packaging.

Frofessor Steinbare's Latter to Sir Cyril Chander dated 7 Yanuary 2013, page 2. See also Professor Laurence Sicinhetg
{2010%: “ddolescent Dacisfon Ma.kmg amd the Prevertion qf[,-ﬁ'ra’emgs Feoking”, annesed to TTIs 2012 Consultation

Tasponse, pages 24-29.

Chaniler Beport, pacagraph 4.6, page 26,

Chanfler Report, paragmph 4.14, page 27.

See endnote reference 241, page 28

See endnote 124,

“dn analvsis of moking prevafence i Australia®, Londan Economics, Moverber 2013, page 1.
Bee endnote 273, page 29 '

Ihid.,

In respect of the issue of whether plain packaging has cavzed an increass in youth smu:r[-:mgJ gee paragraph 2,29 of Amex 1
0 thig Tesponse,

See endnote 90 and Professor Stelnbere's Report refemred bo at endnaote 273,

Chantler Report, paragraph 6.2, page 38 .

See cndnote 241, page 2%,

Hatchard, ¥, et al. (2004) “Represeniatton and Misrepresentation af Sclentific Evidence fn Contemporary Tobacea

Begulation: A Review af Tobnceo Indusiry Swbmissions fo the UK trovermnagnt G:mfr-rfmrwu on Srclnﬂ’ardr'!’édPﬂﬂi‘nghg’
BLOS.

Chantler Report, paragraph 4.1 5, pags 28,

Chantler Repart, paragtaph 1.16, page 22,

Far example: (2} the stalement by Roneld Riddedesles (parapraph 313 refers only ta brand switching activities be fveen
existing adult smokers; (b) the 1992 PMI report on mearketing pereeptions (pamgraph 3.2) refers to adulf female smokers
{as ant agide, TTT quenies: (1) how relevant the eiews expresed fn o docoment that fs over 20 years old can be, not least
becanse of the eatent and scope of regulatory changs in the UK sinee then; and (ii} the applicability of historic documents
helonging to one manufactorer, to alher manuBetacers); (o the Eotuowski and Hammond review (paragraph 3.3} considers
documents which discuess particular scements of the adult smoldng population; and (d4) the statement by the: frmer ITI
exceritlve (paragraph 1,20 again mfery simply to the laonch [ rejuvenation of 2 new product, and Iz clearly referable to brand
switching amongst exising adult smokers. _

See Chaniler Beport, paragrapl 4.22, page 30 The Chantder Beview Team mel with: (2) Kate Waters “fo goin fusfehe fots -
Trow ararkesing works ' haw i I approached by marbefing deparimenimagencies, and where e vole of packaatng G5 in
this flefd of expertive’; and () Andy Knowles “to bedter wnderitomd the puapase of pacaging omd Ity refaifonshlp to
marketing”. These discussions are not discussed or acknowledged in the Chantler Bepart.

- Cheniler Bepost, parapraph 1.9, page 20,

[T

The Chantler Beport varinusly and wrongly confuzes and £ or conflates the coneepls of “bramding, “prckeeing design™
{paragreph .10, "produwe desipn™ {paragraph 3.6) and “advertiseg and promolion™ {pm‘a,graph 3.73, despite these being
specialised areas that work in different ways,
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Chantler Report, paragraph 323, page 24, -

In this context, il s important to differentiate betweet prcrduc:s {(such as cigarettes or tea) and brands (such as Camel or
Twinings). .

Cliavitler Reporf, pargpraph 7, page 4.

Capella ML, Taylor, CF aud Websler, C. {2008). " fhe eﬂ'&m af cirgretie cdveritsing b on camizanption”, Joumal of
Advertising, Val. 37, lssue 2, 7.15.

Cmobowksi, H. (1978, “The effects of cdverisig on infra-industry srifs in demind”, Explonations In Economics Research,
Val. 3, 675-701, Lambin, J. (1978}, “Adverfisfng, Competffon and Market Condiect i Qifgapody Ovep Time®, Amsterdam;
Morh-Holland Publishing Co, as cited in hullond JF {19389, "The Effecr of Adveriising or the Level and Composition of
Clgarege Conumptian”™, 13 November [989. ]

Ses pamagraph 3.5, FTC docoment, -

Chanrler Repart, pacagraph B page 4. .

Thid,

Chantler Report, paragraph 7, page 4.

See, Far example, Laneaster, b, and Lancaster, &, {2003, “The eooromfoy of spbacen adveritidng: spending, demand and

the effects of bans™, Intermational Yournal of Advertising 22 and Duffy, M (1996), “Econonteste siudier of Advertising,
Advertisimg Rertricifons and Ciggrelte Desand. 4 Swrvey™, Int‘ernatinnal_lwmal of Advertising, Yol 15, Issue 1, 123,
Gallup Org. {1993), “Shroddng Prevalence, Beliefs and defiviiies, &y Fender and Orher Demograph ic Jindica o™,

See parmgraph 2 11 of JTI's Chantler Sabmission, and paragraph 3.8 of the FIC décnment.

For éxample, Nelson, JB (2003), “Youth sntoking prevalence in developing coreires, elfectr of ddveritsfrg bany'', Applied
Boonomic Letters, Wol. 10, 305-811, Lancaster and Gotchoflar (2000} “The Economlcs of Tobacea Advertising: Spending,
Demard and e Eftcis of Bons™, Proceedings of lhe American Academy of Advertivng, Mewpart, Riuds Tsland, April 14-
17, 200, Dufly, M (1996, ' Feanometric stedfes of Advertisfng, Adverdsing Resirictions and Cigarede Demond: 4 Survey”,
Infemnational Joummal of Advertising, Wol 15, Issus 1, 122, and Slewart MY (1993), “The Effect ar Tobaocn (}:unsun:;:ﬁm af
Adverdsfng Bang e QECD colnirtes™, International Journal of Advertizing, 12, 155-180.

The tranzerpt of s relevant part of the hearing iz available via;
hitpeiteew austlii edu anianiotherHCA Trana 201 2491 Aiml.

TTT's 2012 consultation résponse, porographs 4.8 and 4.3,

Indead a laifer dated 16 Trecerber 2013, wiitten by the Parliamentary Under Secretary of Sfate at the DH, shows [hat Sir
Cril Chandler had not planned to congider illiel] tade at wll: “You osk for e review of Sfr Cyell Charder s undertalng on
wihather fie meredictfon of srerdardised pachagine iz kel o kave an effect o pubiic healifh, i be exiended fo inchide
the possible impact o the ilici fobaeeo frode. T afieid thiv iy mot posstfde.™ This letter of response to the Common
Sensa Alliance was disclosed inresponse (o a Freedom of [nformation requsst, published on the DH wrebsite, Available
win: hitpssaring, gov, pkippvemmentioploadalsystern/nploadefattachment_dalafile/310252F00 response “letterpdf,

The risk that ths illicit irade will be made vorse by the nteodugtion, of plain packaging has begn recognised by the 2012 .
Congultation and the accompanying 2012 1A: “there Is a vish that plain packaging may fead-o some veversal of the extsfing
dovwwrard trend in the ifficit frade i fabacco producrs™; and *'ie rray Be orgred thal plain peckaging woutd be eosler and
cheaper ta copy, fo ncreasing e sgply of illedt robecce.” See the2012 LA, paragraphs 76 and 79,

See endnole teference 106,

Submission by Iggesund Holmen Group, dated 6 Janwary 2014; mesting with representatives from APL Gronp, Bssenlra,
Chesgpeake snd Weidenhammer and heir glides; sohmission of Eumpean Cartan Makers ﬁssnc:a!mn am! fonner Seotland
Yard Detective Chief Inspector (Will O Reilly). All available via: hifp:ff a

See, for example e report “Better Regelstion and Certafr Tobacco Contvol Mm.s':rres htrn .I‘.-‘mw jiti. cum"hmf'-wc do-
business'resources’ which was prepared by Profzssor Martin Cave ORE, in 2000 at the mguest of JTI, Pofessor Cave isa
repmlatony eonnomizt specialidng in compelition law and in Gie network industdes, including atiporis, broadcasting,
energy, posts, railways, relecomemunications and water, He has published sxtensively in thess fislds, and hag held
profesocial pogitions ot Warslck Buginess School, University of Waraick, UE, and the Department of Econamics, Brunel
University, UK. He is now ¥isiting Frofessor at Imperial Collegs Business Schoal, He has been 3 Deputy Cher of the
Compatition Comimlzsion fom Tamaey 2012, Az explained in parapraph 1.2 of his repord, Professor Cave is an expent in
regulatory economics who has specialised knowledge in the design of regulatory palicies to achisve econamic (and alsn
gacial] obyectives, Ingluding expertize In the feld of TAs, having prepared {on behalf of a regulator) and assessed, both fiom
an academic perspeclive and on behalf of those to be mgulated, such impact assgsements. In 2009 he was awarded the |
CQBE for publie servics,

The statement at paragmph 23 of the 2004 LA that; “T’Frgf'se:fwn ia kave branded rabm:'m. thergfare, cdrries & cost i
athers; and soofety s guihly nezad net decovd vedue do o freedom rhad ivvalves fafllcdng hara on adiers™ is & poveerful
illugtrafion of the manner in which the mithors ofthe 2004 TA are ﬁa:emmgljr confent nof b give meaningful consideration
b the costs of plain packaging,

See endnote 131,

“rd Toofkft: How to do o .Fmp:rc.r.xisremuem" Hif Gmremmmf {August 201 1), page 1%,

Seeendnote 311, page 13,
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2014 YA, paragraphs 149 and 154, pages 37 and 24 respectively.
The Green Boak, rule 2,14, page 6,
2004 1A, page 1.

)14 LA, paragraph 149,
Health and Social Care Infarmation Centre “Soking Drtnking and Drug Use Among Young Feaple in Engl'and 204 4

Tuly 20114, page 53,

inld Lﬁ.,_. pa.ragraph .

JTL vecently entered iny agreement o acqolee Zandem L., 3 leader in e-glgaredes best knowm for i1y E-Liteg b, See:
Rbipatf v jtk.com'mediafiews-Telea ses/jf-acquires- leading-a-ciparefte-brand-z -l ites’.

“E-clprrefte wplake™, A report commissioned by PHE, Profeseor Linds Bagld, Kahoyn Angos and Dr Mansa de Andeade.
Axailable via: hitps/iweew. gov.ok/govermment/uplo ad #svstem/uploadsatlachment data/filsfal 14591/

Ecigarette uptake and macketing pdf

“Elevirenic cigareites’, A report commissioned by FHE, Professor John Britton and Dr Ilzz Bogdanovica, Available via;
hirtpszivewrw gov ok frovemmentfuploadssystemiuploa dsatiacher eat_duta/file3 11 &8

Beigarghies report.pdf,

2014 14, paragraph 203, pige 51.

Ses paragraph .16, Sines the date of TTT'a 2002 conzultalion responze, HY Government also legizlated to introduce #
proxy purchase offence. [t is unclear how, I a1 all, any eftect nfl]us policy (if a.u}r} has been Factored into the 2014 TA™s

haseling analysis

2014 [A, pavagraph 149, page 37. .

Hennksen st al, (24), “dssociation of refail iobacee marketing wu?i ddan’escenrmahng’ dmerican Joumal of Public
Health, Dec 2004, Yol 94, No 12; 2081-2083.

A Further Biptor geversly Hmiting the relevancs of Hendksen's Califormin based critique of "redil fobaren markeling” to
the UK is that tobaceoe product mamifachrers have effectively been stopped from advertising their produets in he UK for
aver B decade (thig point iz ¢rplaned mor: genura]ljr at paragraph. 2,24 of Annsi 13,

2009 LA, paragraph 48, pags 17.

See, notably, the reports by Dr Andrew Lilico prepared at the request of TTT: (1) “Feamomis dnabesis of o Display Ban
andior @ Plain Packs Reguiresrent in the U™ dated 2 September 2008, (i) “The inpact af restricifons en the displny of
fohaces prodiois — o sepplesremta] report™ deted 1B October 2008 (1ii) “Eeonomle Arafysls of o Dispfay Ban Reguirement
fn Englond” dated 28 Apdl 20007 (v) “Ecomowric Analvsis of Restricfons on the £sploy of Tobgeoe Praducis — 2009
Crineiedfan Anawat Smeoklng Dot dated 30 Wovember 20107 and (v) “Eronomis Aralysts of « Dlsplay Ban Regrdrement in
Englard — Stpplementaf Repore” dated 11 Jaouary 2011, Dr Lilico is an cxpert in mictocconomic analysis and regulatory -
mea::r assessment. Dr Lilico™s Septemher EEIII}E Dc’luhar 2&[19 zmd Nnvember?ﬂlﬂ peporls ave available via:

2014 14, pamgraph 153 page 33
TPD2 Impact Assessment, 19 December 2002, page 114,

The Buropean Commission states, af page 113 of the 2052 TED2 LA, that the Avnstralian Impact assczsment cstinated thal
ils proposals: “wewld vesel fir o 1396 deciine in smoking prevalence rate per dannten (12.3% decredse In J vears) and a

" 3% decreare in tabdeco connamption per capite per apnu (20,3 % decrease fn 10 years).” In fact, theas ane the haseline

fignres cited by the Austealizn impact assesament. See funther, Cosi-heugfiy analpsls of proposed new healdl wannings on .
tobacen producds, Applied Econonics {Canberra: Applied Peonemics; 2003), page 14,

“The futrodietion of Ficture Warrfngs on Tobeoco Paoks ~ Fih-mf Regulutory fnpoct A.fsmmem" UK Department of
Health (Londoen: LK DeH; 2007).

The DH assumed in 2007 that the inmoduction of pictorial wamings would rasult in a 0.3% decreass in smoking

prevalence, This figare wag duplicabed from a 2002 DH assumption a3 to the efect of weiffes warnings that, in tem, was
derived from a 2001 DH assumphion made inrelation to the adverfeimg ban, See foonote 2 of the 2007 DH “Firafl

Regrilarory Impriol Assessmigni”,

2014 1A, paragraph 151, page 37.

See paragraphs 137 w0 141 of FTI's 2002 congultation respoase and paragraphs 4.25 to 4.30 of 1T Chantler submission.
Seo cndnote 247,

Tri*s 2012 consultalion response, parapraph .41,

Tt i3 our understanding that thess are Ihe ¥iews ol Tr Hora (despile hia name being redacted by (he DH). This is besed on
the fact Dak he was, aod still is, the Dicegtor, Center for Bisk and Economic Analysis of Terrarism Events at the University
of Souwthermn California, and he says “mp emffer wark ir sfred [zic]...” In peregraph 125 of Annex 2 afthe 20012 LA, which
references Dr Hora and D van Winterfeldt's work. :

2004 1A, pammgraph 133, page M.

2014 TA, pamgraph 20, page T.

Ihid
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2014 LA, swnmary jable, pagesds to 47,

2114 TA, page 46,

Ses endiote 311,

JTY'3 2012 consullalion response, paragraph 6.7, -
2014 TA, paragraph 22, page 7.

2114 IA, paragraph 91}, page 24.

fhid,

See '"dehes f drfres” Convenience Store nows articls, published 22 May 2014, Available via:
httpwaw_ conveniencestore oo ukiadvice/ponr-business'ashes- wo-ashesA 5776 4. anficle.

HL Deb 6 hMay 2002; Col 570,
See Azda’s history via their website: hitpyivourasda.comfabonr-asdaithe history-of-asda.

Qatar Huldmg LLE in o wholly pwmed subsidiary of 1he Qatar Fuveatment Awlhority (QF4) and acts under QIA% dmclwn
and control. See funher: httpeifweanw.j-sainsburny. co uldinvestor-ceninefshare-price’major-ghareholdars’

IT0's 2012 consultation vesponse, pacagraph 5.37(g). See further Dr Lilico™s HH2 Report, page 3, availoble via:
lattp fiwnyw jt comyfiles 613441 49404 Lilica.pdf.

See paragraph IT(chof FTs 212 consultation resmings.

204 FA, pamgraph 34, page 23,

Ses cndnoke 140, )
Sea the MARS gubmigsion f the 2012 Consulition, pages | and 4.
2014 1A, paragraph 22, page 7.

See BIS™: published policy: Bedwelng the impact of megulation oo bigingss, npdated on 10 July 2013, Available vie:
hjms,ﬂ'ﬂnw oy uk'sovemment'policiesreducing - thcuunpacmf-remnan on-businessfEupporing-pagesoperabing-a-one-

in-two-out-rule-for-busines s-repalation.
2014 T4, paragraph 112,
Scc Stausm:a] hu[letm Labu:rur Madker Statigtics, releasad Ju.'r:e 2014 N.'mlahle win:

“Linire Pan"z‘amenmr;}rﬂn’eﬁng .’i‘mndfrrdfsedﬁadfqgmgaﬂd zﬁe I.F.'rea.: o UK jafls” Unite, July 2014. See also endnete
LT )

2014 1A, pape 1.

Bee I'lT's 2012 consultation response, paragraphs 5,13 to 5,20,
D Liligg's 2012 Beport, Summary, point § aud 6.

2014 LA, paragraph 1. See alw paragraph 245 of 2014 TA.

FIC Dpcument, pamgraph, 3,76, Availabls via:
htipfwebarchive nationalarc bives gov.ub/20 130 0F 1053 54ip o dh. povarkepood consum_dh/proupsfh digitalasse

tz'documentadigitalasser/dh  JE5651,pdF, See glan page 3 of e 2004 T,

Sec Batfer P‘ﬂlll:-]r' Makmg Ofcoms appmach to Impact Asscssmmt A\rallahle vla

Ses endnote rcfcmncc 3 11, paragraph 4, 13, page 20,

2014 LA, paragraph 24, page 5.

See, for example the WHO Alcohol fact gheet, wpdated May 2014, Availabls via:

IHp: e who int'mediacentres factshes fafad 49/en,

2014 IA, parapraph 361, page 69,

2004 TA, pamagraph 266, page 64, ) !
JIT recagnizes that many people report difficulfly quitting smoking. No matter how smoking is desenbed, people can stop
smoking if lhey ars determined to do so. Mo ong should believe that they are so atiached or "addicred' fo smohng that they
cannat quit. See frther: hitpadwiwa jii.cornhow-we-do husmess.-‘snwhnq—md Teplihaddicion,

The Green Boak, packgraph 5,25, pags 21. _

Sen “GSK ple announces major Hirce-pert transactfon with Noveztls fo drive sustaltebla saler yrowdh, fmprove fong-term
e ey and defivering fmcreasing resurms o sharefolders”, G media releass, 22 April 2014, Availabla via:
hitp:ffaew g ek comfimedia’press -releases' 201 4 gsk-announces-major-three-part-transaction-with-navartis ki eml,

For example, Brilish Amenican Tobaeoeo ple and Impenial Tobaeso Grovp ple are listed on the London Stock Bxchangs,
The DH could, additionally, also have asked the tobacco manufacmrers it met in 2013 (i fncIudmg JTI) aboul the known
extentt of their UK and non UK-based institational fnvestors,

Soo endnote 127,

Page 92
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Ses hitpiee cutopa.cufinfernal market/lop layerdiving workinpfservices-establishmentindes e him and Aricle 42
Treaty an the Fusctioning of the Fucopean Tnion.

See hitpfecciropa.cuintemal market/'capital/index en him and Article 63 Treaty on the Functioning of the Buropean

Union.

2014 TA, parmgraph 157,

2014 A, page 1. )
The Green Book, pamagraph 3.8,
Ses endnote 386, :
See endnote 191,

204 1A, paragraph 176, page 48, Also see paragraph 126, page 32: "The povertial inpact on the UK duie wnpatd markef
Fenrtotig waknown dnd wagrantified. T ive ilicit market frcreased Senfficantly i could sewificantdy ncrease .l:."ie costr af -
standordired packaping polley.”

2014 LA, paragraph 24, page &,

. A014 LA, paragraph 136, page 3.

2014 YA, paragraphs 117 a0d 118, page M),

2014 1A, paragraphs 136 and 137, page 34,

See endnote 126,

Thic, page &,

Australian Costons and Border Protecon Service 2012-2013 AnnuaI Report, Tabla M), accessed v

gy i, customs, gov.awsboutiguuplreports 201 3/pdi himl.

TTI Chantler Submission, paragraphs 7 and B of the Schedule. ASH has postaleted hat et traden: may be smiogeling
packs in plain packaging: “becanse peaple inow thae's what it showld fook fike, and i it fooks bronded then ftwiff expose it
fo leelang morve ke it may be @ snuegeled pock and thergfore, frou the suppilfer & 1dde, they wenl their product (0 go wrder
the roedar™. Bee Smokefres Avtion Coalition mesling with the Chantler Review Team, page 53, available

wia: hitp e ffwwear kel.ac, uk."hzalth-‘]"ackaggg remewfpackamng—rewew—dncsfmﬁetmw_w

Coalition-27-Tamary-2 014, pdf

2014 L&, paragraph 124,

See, for instance, pacagraphs 129 and 137 of the 2004 LA, The 2004 A refers to the Chantler Report's dofinition of
counterfeil: “very high quality copies of the pack, but distinguishabic from legal duty free through the fack of fdentifiable
produciionSecury marking™. There are four issues with thiz wtegﬂnsahm {a} as demongtraled in Appendix B uf
Professom Zimmerman and Chawdhry’s Report, available via:

httpefwrwy. flicomAfiles S 1 L3/4 1 5045828 Tanpact oo illicie tradepdf counterfeit packs exhibit a wide spectrum of varying
levels of sophistications; (b) whils a counterftit pack of conrse would net conlain a geniine and, therefore, “idendfable™
production'security markings, it is simply not the cage thal all eounterfeity contain no production'sstwdty markings; (c)'it is
unclear why the Chantler Eeport distinguishes *legal dusy o' packs from other types of counterfaits. 1 ihis distinction is
made undez he assumption that counferfeits ave desigaed to Initate legitivnate prodocty masuRctinsd e doty frec sals,
this i3 nat the ¢ase. In Buct, counterfeits of a popular ‘illicit whites® brands, such as Jin Ling, have been detected; and (d)
lhe reference fo the “idengfable” markings seems ta imply that they samehowr assist in the identificalion of counterfeits
feom legithmote products, Thie 15 o line with the arguments often made by tobaceo control advocates, which have no basis
on reality. Sec paragraphs 3,11 e 3.14.

The Chantler Repor relied on the mms assomption, Sit Syl Chantll:r nghtl}r raised the point U]atp]am packaging could
increass the demand for Hlicit products but quickly dismissed the potenial problem by concluding that: “resirfetfons placed
ol suppfly by border contra ™ provides 2 solulion and added thal; "[i]fcif wobacoo s nor @ marmnal market— more people
would buy diffeit clgarettes today i thay conld, bt they canmor becarse supply 15 Hmired by effective enforcement ™

See pages 6, 13 and 14 of the minwies of Sic Cyrll Chantler's meeting with ASH on 27 JTanuary 2004, Availakle via:
hitpcifweary KelacawkhealthiPackagingreviewtpackaping-review-docs'meatingsandbrie An gaSmokeFree- Action-Coali lign-
27-Tanuary-2014.pdf.

2014 LA, paragraph 132,

‘The Tobacco Products (Manufactore, Presentation and Sales) {Sai%t?j {Am,andmmt] Eegulations 2007, . Availabls via:

http i opin, oty lefal/all00 T kel AMT47YI en 3.

The 2014 1A states that “agrinse the argument fhat plain packaging wonld be easier and cheaper to copy “# i5 nlse cfedr
#h et counterfeiters dre :ﬂremz{p bl o copy fobmoce packaging on the market i the UK at present®, paragraph 132, page
n.

Ag was explalned in the submission by peckaging maonfactycers, amengst other paicipants, at mee ﬁngs_held ag part of the
Chantler Review {which appear to have been {gnared In their eatirety). See the submilgslon by Tggesond Holmsn Growp, 6
Tanuary 2014, Available iz hifp sk kelacukhealthPackaging-review/packamng-reviow-

docsfsubmitedevidence ggemund-Holmen-Oroup -Submissipn pdf. Az explained by a baeso packaging supplicr,
paperbogm manufachirers produce and disposs of materals under striet regulations. Flain packaging will make a hroader
range of less regulated and more widely mraulahle packn ping matedal s hapome suitable for the tobacee packaging

PrOCEsS
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“Pavestipation: e mfilivare smugefing 2ane”, The Sun, 4 June 2014,

Dreaft Begulations, Part 2, repulations 3(1) and 7(1): Schedule 1, regulation T(2{e); Scheduls 3, regulation 1{23(eh,
See endnore 103, parpgraply 404 and 409,

The MM 4 TA mentions the cost ﬁf]:ln'nling machines jn the context of the proposed measure’s impact o0 cost of
manufachuring packaging for leglimate manufhohirers (soe paragraph 94 of the 2014 TA) but fails to cansider what impact
thiy may have on illicit traders, According th 2004 1A, a gesvors maching Gosts over £6 million, whereas, an offsct printer
costs significantly less: £2 milfion for 4 new machine and £0.5 million for a second-hand machine.

Se endnots 395,

2014 LA, paragraph 132,

Ihid.

fhid,

LRl

Mlabacco smgsfng”, House of Commons Home Afsics Commitbes dated 14 June 2013, Available via:
httpeifwsry, publigations.padiamentuk/p afem2 014 L5 /emeelect/trhe 200200 pdf,

Ihid, pa._ragIaph 17.

See paragraphs 7.6 0 7.15 of ITI's 2012 consultation response.

2014 IA, pampraph (20, page 30.

See emndnote 105, paragriphs 57 to 54,

Ibfef, pacagraphs 214 fo 2735,

hid, paragraphs 404 ta 411,

Bea pndnote 414,

2014 [A, paragraph 132, page 34.

JTI's 22 Consultation esponss, pardgraph 4 7. Secalso parapraph 23 of I'TT"s written evidence ta Home Affairs Selest
Cammiktes for the Tobacee Smugeting Inquiry, page 100, Avai]able via; hitpfhwaow parliament uicdocuments’commons-

comtmittessDionme-affyimTobaeoo-writon-cvidence.pdf,

See TMA's publication of EU cigarette prices on their website, aveilable via: llﬂh‘:ﬁﬂﬂinfhim ora, uk.-'f_ma-uu hlications-

researchitaets-fipmresien- cieare] b -priee,
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Bee endnafs 416,

2014 LA, paragraph 131, page 33.
Bee endnote 414,

2014 [A, parapgraph 38, page 10.
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See schedule 1o JTI's 2012 consultation response. )
Peterborough Evening Telegraph, "HMRC roid wicovers £1.20% of ilfegal cigarettes™, 16 December 2011,

I p]acas a health warning on all uflls cigamefte packs — even if it is not reqodred 0 o g0 by law, Our pos'ltmn on health
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014 1A, paragraphs 20 and 140.
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2014 LA, paragraph 277,
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See endnobe 103,

2014 Ea, paragraph 138, page 34,
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b/ werey doini. pov ukiind expublic-congy Ibationsoy ment-conmul lationsfun duly-leni ent-sen terwing-fur-ewcise- fraud pdf
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See paragraphs 4.4 t0 4.9, and 4 16 to 4.30 of 7TT's 2012 consltation responge reganding illicit rade. See paragraphs 5.21
to 5.37 of JTI's 2012 consultation response repirding dovin-trding.

See section 5 of Annex 1 to dhig response in relation i illict trade. HMEC recomiises in its Apnl 2011 pubdication,
“Tockling Fobaceo Smuggling — Mdlding or onr suecess™, that: " [wlrregadntad diveriburion remorks associated with
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Ahid, page 9.
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British
Brangls

HE Croup
ANTI-COUNTERFEITING GROUP

A response -

Consultatfon on the inlrgiduction of regulations for standardised packaging of tobacen products

TR AT ] P Lo %

TR [ AT T e e G EEE:

1 INTRCDUCTION

.The Anfi-Counterfeiling Group and British Brands Group weléame the lr.‘l[.‘r|:1|t1|rtunilt;~|-r fo respond (o
the Crepartment of Healflrs consultation on the introduction of regulations for standardised
packaging of lobacco products. '

2 The Anfi-Counterfalting Group (ACG) campaigns on bahalf of consumers and legifimate
businesses for recognition of the economle and social cost of counterfelting. The British Brands

_Group ehamplons the bensfits of branding and the potential for brands Lo daliver chalee and
" valug to consumers In an environment of vigeraus hut falr competition.

3 Bath organisations contributgd ta the 2042 conzultation and the raspective submissions are
Inked here and here, The ground coverad |n these submissions (s not duplieatsd here.

4  Both organisations support fully ihe objjective to improve publle health and wellbsing. Our
' response to the consultation 15 Intended to help governmant achleve that goal and focuses on
those aspacts of the polley that have a brand dimenslon.

5 The Introduction of standardised packaging represents a significant Interventlon In the ma.rket
whieh will affect consumer behaviour and the working of that market. Some of those effects may
support the palley goal but athers may well not. Specifically our primary concerins are thak;

"
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{1} making tobacco pruduéts visually more similar will be a strong commodifising Influence on
sonsumer behavlour, Over time consumars who percelve fewer differences belwean
praducts will use price as a stronger determinant of cheice. Down-trading risks thwarting the
policy goal, with smokers consuming the same ar more; '

{2 eonsuner preference for branded packs andfor a desire ta be individual may increase the
appeal of — and market far — llicit brandad packs {eontraband) from abroad. Such packs ars
likaly to use — and stimulate — unregulated supply chains whish in trm lgrore age controls;

{3} the simplification and hemogenlsation of tobacco packaging reduces the complexity and
cost of praducing fake products, encouraging gupely. At the same fime, cornmodifisaton of
ihe market may encourage demand for such produsts. This Increases the exposure of the
public to low quality, even mare harmful preducts that use unregulated supply chains.

E

Thesa factors remain largely un- or under-scrutinised, with the result that the policy faces a risk
of causing a net harm to public haalth and wellbelng, not the intended Improvement. :

THE CHANTLER REVIEW

Tha Raview mna]ddes'thsit the bensfit of standardlzsd peckaging, on the parahéters s far
assessed, (5 finsly Judgead:

| am satisfied (hat the body of evidence shows \hal standardised packaging, In sonjuncion with the
current fobacco conlral reglmes, s very Ikaly to lead o a modest butimperfarl reducllon over tima on
the uptake and prevatence of smoking and (s have a posilive impact on public health. (para 13)

Commuoditisation / down-trading
The Revlew recognises fhe risks of down-Irading {ses paras 5.1-5.4 and Annex G}, However It focuses
un reduced desirabliity of the product while ignorng the effects of price on consumer decislon-

" making and chales when praducts are presenled (o thermn In a way that suggests they ars all

essentially the same. 'I"h_e analysls |5 therefore Incomplete.

While the Revlew refers to the reduclion of brand apiesl l2ading 1o reduced consumption, it
does ot acknowledge ar analyse the potential outcoma that, ware tobacco prices fo fall or
cansumer choics to be dtiven mare strongly by price, consumption might stay canstant or rse.

Tha Raview's 2alutlan to commaoditisation is to ralze tax levels. This amaunts to the use of one
poticy to overcome {he shartcomings of anothar and is itsalf Imperfect. A lax Increase would
raise prices of all tobacao products, so while all may be mors expensive refatlye to thelr pre-tax-
rize [evels, the rélative prices of one product to another will remain unchanged. Consumers may
still fes| they ara getling a good deal by trading down. Furthermare, any Increase in tax
increases incantives to import kst branded packs and frade in sounterfalt product.

ekt branded and "white' packs (cuntraband}

The Review acknowledges "contraband’ and 'illicit whiles” (sse para 5.5 and Box 4) but does not
address the contradiciion prasent [n the core evidence used to support standardised packaging:
ttrat cansumer preference for branded packs deslgns supports the hypolhesis that congumers
will prefer imported branded or llleit whites over domestic standardised pﬂ.i}ks.

Any growth In contraband or illicit whites wiil run counter to the policy. not only becausge It
undermines Its core nature (the removal of branding/differentiation from the market) but because
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It will encourage the use of — and stimulate — the unregulated supply chain with (13 less rigorous
aga cantrals,

The unregulated supply chialn and the risks of exposing children to tobacce products — directly
and Indlrgclly — has yet to be analysed, reprasenting & slgniflcant gap in policy understanding.

The Review's salution to growth In sl branded ar while packs is effeclive border enforcement.
The efflcacy of border enforcament howevear s, we suggest, over-claimed {s=e below),

Counterfeit

. Tha Revlew contends that standardlsad packaging 13 ne easler than differantiated packaging to

counterfelt. This is counter Infuitive ‘and confrary to the evidence presenled by the Consumear
Packaging Manufacturers Alllance.

Discrapancies n ﬂn.dlngs between a KPME sludy and Australlan _gwernmentfigures resulied In
tha KF‘MG‘ study being dismissed n the Review, rather than both studles belng uaed to inform

on a market that is notorfiously difflcult to analyse.

COinca mora, the Raview places the focus on enforcement a3 the anly means to countar any
Inerease in counterfaits. We quesilon whether thls Is.realistic.

THE EVIDENCE

The affacts of a significant markst intervention such as standardised packaging on consumer
behavigur and compstitive market responses will only became apparent In the medium to long

term.

Whila evidence fram Australia may provide a useful Indicatar, the Impact of standardised
packaging cannat be |solated easlly from other sffacts fof the tax rise an 1% December 2013},
The Australtan market has also unlgus atidbutes thal mean lessons cannet be Imporled
wholegale Into ather marksts, It would appear there Is na conclusive evidence yat of the efflcacy
of standardlsed packaging so the risks of unintended cunsequenc&s arlsing from a policy that s

already ﬁne]y judged remaln real.

Commoditisatlaon / dnwn-tradlng
There are alrezady .zome Indlcalions of down-trading in tha Australlan market.

- between 2012 and 2013, sales' of factory-mads cigaraites fell by 1.1% while hand-rolled

tabaceo increased by 3.5%. with Indlcatlons that historic frends have not baen dlsrupted
{aaume Irzit lobacea b Ausiealls, KMPG 3 April 2014, pA],;

- Diata from Infovlew Indicates down-trading fo cheaper price segmenls accelerate fnl_!uwing

the introduction of standard packanlng In December 2012 (see Annex 1], Tax effects may
Influgnes the 2014 figures,

- A Nielsen reports that the markeat shara of clgareltes priced under 15 grew from 25.6% In
2011 o 35.2% by he end of 2013 {source: Tha Ausiralian, 13 Juns 2014); .

= The same arlicle quotes Roy Morgan consumer research suggesting that smakers of low-
prica brands clalm o smoke more cigaraltas per day (14-17) than smokers of highar priced
brands (¢-12). This I3 corroborated by e:ltperianca in the US where the rise in discounted
clgarettes in the 1980-80s corralatad with an Increase in youth smoking (sourss: Haallh Uniled

Stalay, 2007, p101 and Harvard Business Schoal Phili u Marris: Marlboro Fiday, piQ}
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The [mpact Assessment acknowladges the potential slynificant down-trading effec:

- the rate of down-trading between the lop two price bands and the lower two bands Is
predicted to double Iin rate after the Introductian of standardised packaging {pares B8 and 115}

- by 2025 the number of premium and mid-pileed products 15 estimated to be around half the
level of that antieipated were current trends ko continue {para 122}

- it states that “Standardlssd tebacca packaging will limit competition Ehruugh imting product
differentlatton. However, it is also expacted (o Incraase price competition.” (para- 203}

[t 15 worth nating that the Impact Assessment makes no predicion for down-trading from factory-

made cigaraltas to hand-ralled tobaces (para 122), despile that belng seen I Auslralla (ses para 20

abeva).

The Impact Assessmeant also warns of the Implisafions of raising duty to compeansate far down-
trading, stating that duty changes will only be sffective If the reduced dislinction batweasn lagal
and illiclt packaging Is compensated by stronger measures ta deter Miclt lmports. It goes on fo
state that "these stranger measures are lkely ko involve additicnal resources and funding which
cannot be assumed or guarantesd” {paia 120, :

Locking at lolaces eonsumption overall in Australia, it is nat yat ¢lear that standardised .

pre-existing trend, with consumption falling more In a perfod when duty increased than when
standardlyed packaging was intraduced. There is also some avidence that more young people

ars smoking {ses Annex ).

This sugpests the policy is indead finely judaed. In llght of this, 1t is clear that deH-tradlng'and
the Implications for consumptlon warrant clossr and more congiderad analysls than has currently

besn undertaken.

Mtclt branded and "“while' packs {cuntraband}
Tha Stirling Revlew agserts that people prefer branded packs over standﬁrdrsed packaging
designs whan presentad with tha cholce.

Consumptlon of contraband products has shown a signiteant and accelerating rise, from 0.42
mifllon ky of llliclt fobacen eonsumption in 2011 ta 0.51 milllon kg M 2012 but then fo 1.26 million

kg in 2013 {source: Wicit Ipbacoo b Anstralia, KMPG, 3 Agril 2014),

‘M1t whitsy', a subset of contraband, are a featurs of tha Australlan market with a growing

share over the perad when standardised packaging was introduced, Hsing from 0.4% of total
tobacca consumplion in G2, 2012 ta 1.7% In G2, 2013. Manchester, for examile, grew Its share -
from 0.2% to 1.0% of the tolal market in the same perlod {source: el lobaces In Ausllia, KMPG, 3

ppril 2014).

While experiance from Ausiralia Is Nuslrafive, the consomption of contraband products can be
expected to be 8 greater issue in the UK in light of its proximily to continental Europe, the extent
of cross-channel traffiz, he concept of the single market and the grester population. Itis
therefore imporfant to understand the contraband market and its supp[}r chain much belter If the
predicied madest positive effact of standardized packaging 15 not to be neulralisad.
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Counterfeit

The KPMG study, dismissad in the Chanfler Reviaw, |denlifles the consumpfion of countarfelt -
producls as small In everall terms {0.14% of all consumplion In 2013 Using a consistant
methodology, (his reprasented a rlge over the pericd when standardised packaging was
Introduced, from $.05% in 2042, : :

Meanwhils Australian govarnment figures show a rise in deteclions over a slmilar perlod:

Tobacca detections in sea carge and amount of duty evaded

Year Mo of deteclions Tobacco (tonnes) | Cigarettes (millions of stlcké}
A011-=12 45 177 141
2071213 ’ 75 183 200

Itis not known the extent to which there Is a rise in courtarfait activity o 2 vlse In enfarcement.

. The Impact Assessment, In exploring counterfsiting, acknowledges that:

- “standardised packaging may Increase the attractiveness of counteifelt [ ] products” {para 120);

- ‘“standardised packaging may lead to sasler market entry for new countarfail suppllers
leading to an overall increase in the supply of counterfelt clgarettes” (para 132);

- itis hard to pradict the potentlal Impact on the complex and dynamle nafure of the illicit trade
in confraband and counterfeit tobacco and any switching in lagitimate frade to branded packs
purchased abroad” {pera 128}; and ' ' .

- ‘the potential impact on the UK duty unpaid market remaing unknown and unquantified, [Fthe
illicit market increased shynlficantly |t could significantly increase the costs of a standardised

packaging policy™ {Para 128).

The parficular threats to publle heatth posed by counterfeit praducts and e wider implications of
any growth In countsrfslting, such as links to organised crims, warrant a deeper assessment.

Enfarcement

A fullsr analysls of the enforcement regime is required before pmceed]ng wilh the policy, bath in
the context of age conlrols and to assess whether It represents a viable solutlon to a rise in
consumptlun of llicit products, whether contraband ar counterfelt.

¥hile we acknovwiedge the professlanallsm and d|]|ganca of anforeament agencles such as
Trading Standards and the Border Farce, they would be presented with a significant addifional
burden if reqguired to offsef negalive consegquences arlsing from the policy, especially 3o If there is
ne additianal resource to do so.

In terms of the anforcement of ags cantrals, Trading Standards is already over-strelched,
reporting a significant reduction in both budget and staff (ses Annex 3). The Trading Standards
Workforce Survey In March 2014 Identified a reduction in staff of over 40% between 2009 (3,534
FTE) and 2014 (1,895.4 FTE). - '

In ralatlan to border cantral, the Chantler Review descrlbed the HMRC's actions in combaling
illicit trade as “very effectlve® (para 5.10). This may ba misleading. A key Indlcator of effectivenass
would be to identify the intercepfion rats of lllielt products as a proportion of all lllgl tabacgo.
Such rates are hard 1o measure and generally not avallable, although a UNQDE repart (see p184,

' The Globalizalion of Crime) considered a 7% interception rate of foatwear fram China as plausibls.

Were thfs rate also to apply to tobacca products, It would fall well short of "sffeclive’.
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Thare is some evidancs that lhe Border Force is already facing challenges in ¢ontralling licit
trade, before the imposition of any additional burden:
- Recent figures indicate that clgareltes represent 8.85% of all articles detalned, demonstrating

that the trads In Fakes is well-esiahllshed {source: Customs aclian Lo tackle goods infiingtng Inteljsclual

Proparly Rlghts - Freguenmg Aslied Quezliana. 2014, Elrpean Cormmlssion);
- Thers was a significant decrease in tobacco articles detalned In 2013 coniparad with 2012

{source: Rzport on EL gustoms enforcement of Intelfeciual proparly rights, European Commizslan, p. 72), The
reasons for this are unclear bul may reflect less effective snforcement;

- the National Audit Office; in a 2013 report on border cantrels, found that Bordar Furce

pefformad conslstently below target in relafion fo cigarette seizures, dua to ataff shortages

" and a facus on other pricrities {(pam 2.14);

- therepart glso found that, when the Barder Force flagged ta rnd]vfdual ports the need to
improve performance on llegal cigarsties, [t mada litle mafenal difference (para2. 15}

- the Independent Chief Inspactor of Bordars and Immigration, in a 2013 p raporf an fralght-

: operatlnnsv faund that largs saizures of clgareties wers not heing Invastigated or prosacuted '
and that oparating protocols wera balng breached, with physical exarminations of
consignments selected by HMRG not being carrled out {Fereword); .

- in'a.2013 report on Stansted Alrport, the Inspactor highlighted the shortage of stalf {para 3.4)-

and ghortfalls in Border Forcs oversight relating to tobacen products {para 4.81); _

- a2z taport an e-borders, the Inspectar found that pdor data quallty and pnurit_isatiun of
Immigration over customs resuited in 649,000 revards relating to drug and toabacce smuggling
bealng-delated from the system without being read, having a slgnlﬁcant fmpact an border
staff's ability io seize resfrictad goods {para 243,

As we have hlghlighted, the Impact Assassment Indlcates that addﬂmnal r‘esuurces and funding

for strongar enforc:smant gannot be ﬂssumad of guarantsed (para 120},

FURTHER CONCERNS

"The E!ntlsh Brands Group has expressed concerns over standardlsed packaglng In ather brand-

related areas such as the weakening of the pasitive effects of branding (such as Investments In
innovation, quality and reputation’ and the Implications of apprapriating -intaF:IéctL_iaI property
rights. These concerns remain but are nof articulated further in thls responsa.

MEMBERSHIP _ '

_Tha Auriti- Gﬂunterfeltlng Eroup has 162 membars, of which BE are tr‘ada maﬂ{ hﬂlders Five of

those are In the tobacco Industry. Additionally, the Tobacco Manufacturers, Assoclation Is a

: nurrespnnr:{ent member, belng & sectoral trade association rather thah a manuﬁanlurer. The

o -_'-Erﬂlsp Brands Growp has 36 members of which 3 are in the tabaz}co Iru:iusfry Mamhershlp rlsl;s af
" both Drg'anlsatmns are available on reguést, . :




AMMNEX 1

Market shares by price segment In the Australian market

2010 2011 : 2012 2013 2014 YTD
id Deep Discount ELow Price mMid Price BPremium

i

Aulsiralla: Shares of tobaceo sales by sagment Source: Infoviaw




ANMEX 2

Trends in the Australian market
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ARMNEX 3

Evidence of declining resources for Trading Standards

Average budget for trading standards
services from 2010-11 to 2015-16
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The 2014 Trading Standards Workforce Survesy ih March Identifled a tatal of 869.9 FTE frading standards
officers across 126 services in England and YWales, and 1995.4 FTE total staff. This represents a sharp
decrease from the 2009 survey whlch identified 3534 FTE staff worklng In 122 trading standards services
in England and Wales. ,
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