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be useful where there are no independent third party statistics that can be 
relied on, but the relevant information could be gathered periodically by the 
CMA from market participants).  Such a provision might, for example, have 
allowed for a quicker review and revocation of certain aspects of the Northern 
Ireland Personal Current Account Banking Market Investigation Order 2008, 
following the introduction of the EU Payment Services Directive and the 
Consumer Credit Directive; 

1.4.2 provide greater market certainty regarding the likely duration of the remedy, 
and better incentives for market participants to alert the CMA to new 
circumstances that would trigger a review; 

1.4.3 minimise the risk that distorting remedies remain in place because they favour 
incumbents (who will therefore not request their review).  In addition, if there 
is a risk that a given remedy might have a distorting effect on competition, the 
CMA might define appropriate trigger events based on possible indicators of 
such adverse effects;  

1.4.4 allow for a shorter and more efficient review process, focused on whether the 
relevant trigger event is satisfied; and 

1.4.5 allow for determination of the trigger event to be made by other regulatory 
bodies who may be better placed to make the relevant assessment, within 
parameters defined by the CMA. We recognise that there are limits to the 
extent to which the CMA can delegate its statutory powers, but consider that 
these should not, for example, prevent the CMA from conferring on a separate 
body the power to determine whether a particular triggering event, of the type 
described above, has arisen, or to arbitrate on disputes relating to 
interpretation of the provisions of the relevant order or undertaking. 

"Sunrise" clauses 

1.5 In addition to the use of long-stop and review dates, the guidance might provide for 
mechanisms to allow implementation of a remedy, or certain aspects of it, to be 
deferred and made conditional on a certain triggering event, or an event that meets 
certain conditions.  

1.6 A contingent implementation of remedies may be particularly useful if imminent 
market changes are anticipated, but are not certain, or if their likely impact is difficult 
to assess. For example, in the Movies on Pay-TV inquiry, it was fortunate that 
substantial new market entry took place before the date of the Commission's final 
report – but what if it had happened shortly after remedies had been finalised and 
imposed? Clearly, affected parties could have applied for variation or cancellation of 
the remedies, but in those circumstances it would have been very difficult to assess 
whether the market entry would have happened absent the imposition of remedies 
(and the natural inclination of the CMA will be to conclude that its remedies have had 
a positive impact). 
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Q2. Is the updated text of the Guidelines sufficiently clear? If there are particular aspects of 
the amended text where you feel greater clarity is necessary, please be specific about the 
aspects concerned and the changes that you would propose to improve them. 

2.1 As noted above, we favour increased use of the possibility to specify the 
circumstances in which the CMA expects to initiate a review of the appropriateness of 
a remedy in the future.  However, paragraph 8 of the updated text retains references to 
the CMA "recommending" a review within a certain period, or specifying the 
circumstances which "might be expected" to trigger a review.  That made sense when 
it was the Competition Commission recommending action to be taken by the Office of 
Fair Trading, but makes less sense in the context of the CMA recommending action to 
its future self.  We see nothing in the Enterprise Act that would prevent the CMA 
from making a stronger commitment, at the time when remedies are imposed, that a 
review will be carried out after a certain period or on the occurrence of a given 
triggering event.  For the reasons set out in 1.4 above, there would be a number of 
advantages to offering, from the outset, a stronger commitment to review the remedy 
in certain, defined circumstances. 

Q3. Do the factors set out in paragraph 6 (of Amendment 1 to Appendix 1) identify the key 
considerations the CMA should have regard to when considering the duration of remedies 
and the use of sunset clauses? Are there other factors to which the CMA should have regard? 

3.1 Yes, subject to our comments above in response to Question 1. 

Q4. Is the CMA’s ability to achieve this objective enhanced by setting an expectation when 
introducing new remedies without a sunset clause (or with a long sunset clause), that the 
CMA will initiate a review of the continuing need for such remedies within ten years? Do 
you consider that ten years is a suitable long-stop date for a review, bearing in mind that if 
the parties to a remedy identify a change of circumstance earlier they can request a review? 

4.1 We have some reservations that the proposed maximum 10 year period for a review 
may (i) become the default period for reviews; and (ii) be too long.  In particular, the 
CMA should be prepared to commit to carrying out a review within a shorter period 
in fast-moving, innovative sectors, and to make more use of triggering events, as 
described above. 

4.2 While it is true that parties can request an earlier review if they identify a change of 
circumstance, relying on market participants to do so, without specifying trigger 
events in which a review will take place, has not in the past been a fully effective way 
of ensuring the obsolete and potentially market-distorting remedies are removed in a 
timely manner.   

Q5. Do you have any other comments about the proposed amendments to the Guidelines? 

5.1 We assume that the intention is for the revised guidance to apply upon publication, i.e. 
to current and ongoing market investigations, but would be grateful if the CMA would 
confirm this when publishing the revised guidance. 
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