Risk Management 
	Slide Number
	Presenter notes
	Time allocated

	1
	Welcome. 
If new people are within the cluster it may be worthwhile spending some time introducing yourself and discussing what your role in school is. Times are average and some slides may take longer or shorter to discuss. Slides without notes may be talked through. 
This session is about risk management. 
	2 mins
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	1 min
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	Procurement cycle.
The area we are focused on is highlighted in yellow under ‘Manage’ and compliments the other modules we have covered. Risks should be monitored, considered, closed and added throughout a contract. 
If this is the first module you are doing and haven’t seen the procurement cycle before here is the explanation. 
The Procurement Cycle confirms the wordy definition from the previous slide.
The procurement cycle has been broken  down into 5 distinct phases: -
Specify; Buy; Order; Pay; Manage. 
When we used to think about purchasing we concentrated on the Buy and Order phases. Procurement has a much broader scope than traditional purchasing.  Managing the risks involved in each stage of the procurement is always a balancing game and what we will concentrate on today. 
	1 min
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Pretty obvious but you are trying to work out where the biggest risks are and putting plans in place to avoid it or minimise disruption. 

You are unlikely to have sufficient resources to manage every contract to the same level –use a risk based method to manage and review the contracts.
We have mentioned risk management several times - Risk assessment can be useful to allocate resources. Risk is any event that may impair achievement of objectives but can also represent an opportunity. 
Risk Cycle
Everything we do carries a risk - 
Identify Risk; Understand impact & probability; strategy to manage risk; identify who can influence the outcome; does the risk need to be escalated to appropriate level – Department Head, others?
Common areas of risk –
Supplier’s capacity to deliver; their liquidity; their costs
Changes in our requirements 
Distribution problems
IT failure
Sustainable issues – recycled paper ; promotion items - transport; child labour; 
Media / Freedom of Information (FOI) / MPs – money spent. Risk Register to log risks at the beginning; Good Project management to manage and mitigate risks throughout.
	2 mins
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Working out what risks there are, how likely each risk is and what you do to minimise it
You can’t get rid of risk completely as there is always the potential for the unknown to happen but identifying potential problems.
Managing and identifying risks will allow school operations to function normally e.g. you know the new intake of children in September require new tables and chairs for a new classroom. When do you need to start the project (and what do you need to do) to ensure everything is in place for first day of term?  
	2 mins
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Establish and use strong governance arrangements and enable strategic oversight. Ensure that governance structures are proportionate to size and risk of contracts, are suitably empowered and support the business outcomes and objectives;
A good risk register should cover risk likelihood, impact, responsibility and the mitigations planned.  If a dispute between the school and the supplier cannot be resolved at a local level it should be escalated through your governance procedures.
Adopt a differentiated approach based on risk. Distinguish between tactical and strategic contracts, direct the most/strongest resource to contracts where the risks and rewards are highest. Consider a self-managing approach with exception reporting for lower risk contracts. 

Business Continuity and Disaster Recovery Planning: A major part of contract management is considering service continuity and swift recovery from a major problem or disaster affecting service levels, i.e. what will happen if the service fails or is interrupted. For important business-critical or large-scale, high profile contracts it is good practice to set up a Business Continuity and Disaster Recovery (BCDR) plan. In many complex contracts the contractor could be asked to develop and agree with the school a BCDR plan within the first three months of contract delivery. 
	3 min
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Those managing the contract or authorised bill payers should not receipt invoices until the contracted work has been satisfactorily delivered to the standards set out in the contract.
Seek legal advice if you want to withhold a proportion of the payment if the service is not up to standard by  relating the contract’s KPIs to incentivise performance (always allow a reasonable grace period for the contractor to address the issue).
You should consider if a partial payment can be made within the ideal 10 day payment period (or the fall back 30 day payment period). This is particularly the case when dealing with smaller suppliers who are likely to have cash flow problems if payment is delayed, i.e. you should not jeopardise the future delivery of the contract. 

	2 min
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This will mean that the person with long-term contract delivery responsibilities for the school will have a large say in the development of key schedules covering the service to be delivered, price, treatment of warranties and liabilities, risk management, service incentives and governance arrangements. Remember schools can use public sector frameworks which have been negotiated by procurement professionals and contain compliant terms and conditions as well as service schedules.  
	1 min
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An appropriate contract management approach can then be applied
	2 min
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Ensure that Management Information (MI) and Key Performance Indicators (KPI’s) are considered and that active reviews are undertaken with the supplier, including consideration of the risk register. Decide at least 4-6 months (earlier if complex and high value) from contract expiry if re-procurement is needed and consider using a public sector framework.

	2 min

	11
	 [image: ]
Ensure that MI including KPIs are carefully considered and that active reviews are undertaken with the supplier, including considering a) using service incentives, b) joint review and updating of the risk register, b) visits to the supplier to examine any ‘open book’ accounting and checking that their administrative procedures are suitably robust, c) escalating, as needed, any unresolved risk issues up the governance structure. 
Decide at least 6-9 months from contract expiry if re-procurement is needed and make any additional time allowance for smooth transition to a possible new supplier if the service is complex, e.g. it has multiple dependencies with other contracts. Can a public sector framework be used? Seek legal advice as needed.

	2 min
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Ensure that MI including KPIs are carefully considered and that active reviews are undertaken with the supplier on a frequent basis including considering a) using service incentives such as service credits and any ratchet approach that will ensure service shortfalls are not left unresolved, b) ensure joint review and updating of the risk register, b) visit to supplier to examine any ‘open book’ accounting and checking that their administrative procedures are suitably robust, d) senior management ownership and accountability, escalating, as needed, any unresolved risk issues up the governance structure. 
Decide at 12-18 months from contract expiry if re-procurement is needed (who needs to clear or approve spend, is there a suitable framework?), add time to ensure smooth transition to any new supplier for complex requirements or where system testing is needed or where there are multiple dependencies with other contracts. Seek legal advice at agreed internal contract reviews or as needed.

	3 mins
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There is more on contract management in module 10
	2 min
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	1 min
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If the original intent of the contract is distorted, this could conflict with procurement regulations and could lead to the contract being set aside and payment of damages, if subject to a successful legal challenge. 
Change control procedures should be included in the contract from the outset as part of the ITT pack. 

	2 mins
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The arbitrator is usually an experienced barrister whose decision is generally binding on both parties.  When considering whether to escalate a dispute you must remember that with escalation comes a degree of confrontation and this may affect the on-going relationship. It is always important to exhaust all avenues to resolve the dispute before any steps are taken to escalate the issue and mediation or arbitration should be the last resort.

	2 mins
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It is in the interests of both parties to a contract to have a clearly defined exit strategy – it removes uncertainty, reduces risk and helps develop a strong relationship. Uncertainty over the exit roles and responsibilities, scope, cost and duration make it difficult to achieve a smooth exit that provides VFM for the school and risk reduction for the both the school and the supplier. 
It is beneficial to agree the exit strategy before the contract is signed as, up to this point, the school can lever its position because the procurement competition is alive to the point of contract signature. It also has a value to the potential supplier as they will be able to factor appropriate exit costs into their pricing (an important factor if the service is being re-procured)

	2 mins

	18
	[image: ]

If any of these situations occur, seek legal advice as the exit arrangements will need to be tailored to fit the individual situation and timescales needed. In such circumstances it will be important to prioritise needs and outcomes required and to carefully consider the likely costs of contract termination. There may be unrecoverable costs e.g. a suppliers costs he felt would be amortised over the period of contract and possible costs e.g. sub contract, pension, redundancy, TUPE and facilities costs if the supplier has had to upgrade their infrastructure to meet the contractual needs, some of these costs might carry forward beyond the exit date or may incur high cancelation costs. If some of these costs are unavoidable, e.g. an upgraded rental of telephony equipment, the school may need to meet these costs, lease of office space. However, consider if the facility concerned is of on-going future value to the supplier and challenge. Only consider meeting costs relevant to the contract term.
In all cases the supplier needs formal notification. If the intention to terminate the contract, consider the following list of potentially relevant actions:
 
Check the notice period in the contract (remember this is a minimum and you may want to allow longer);
Use of any Exit Plan agreed during the lifetime of the contract, including putting necessary structures and processes in place to deal with the exit, e.g. an Exit Working Group;
If no Exit Plan exits you should seek to agree one quickly.
Check if you will need the Exit Period to cover the procurement and transition to a new service.
If so, ensure you agree a Transition Plan that covers the possible outcome that the current supplier, if bidding for instance for a new contract from the expiry of the current contract, is not the successful bidder. In this case it will be important to consider TUPE issues. Speak to your legal team regarding TUPE.

	2 min
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	2 mins
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	2 mins
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	Train the Trainer Modules
Which module next?

	1 min

	22
	Questions
· How the group will put into practice what they have heard?



	 2 mins
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Contract Management: Risk Management

+ Riskis the probability of an unwanted outcome happening

+ Riskmanagement s a discipline for dealing with uncertainty.
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Risk Management

« Riskmanagement involves three key activities:

« risk analysis,
« risk assessment
« risk mitigation
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Managing Risk

+ Cany out a risk assessment of your contract;
« Maintain a risk register (setting out who is responsible for each
element);
+ Plan mitigations and contingencies for each risk
+ Escalateissues as detailedin govermance amangermerts;
« Forlarge contracts have a Business Continuity and Disaster Recovery

Planin place that s reviewed on a regular basis (the latter particularly
‘applies where there are supplier systemsinvolved);

+ Check that appropriate levels of data security are being applied if
appropriate.
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Managing finance

+ Ensure that budgetary controls are in place
+ Conduct annual checks on suppler financial stabilty (as a minimum) for
longer-term contracts (over 1 year in length),e.g. Dun and Bradstreet,
Equitax checks;

+ Setand carry out procedures to ensure that

-« invoices are accurate and valid;

+ management information s accurate and veriied;

+ school assets are secure and delivery has taken place

+ Establish procedures for the receipting of goods and/or services to
enable accurate invoicing and processing of payments;

+ Record payment details, including any VAT payable.
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Best Practice

+ Bestpractice s to have the person who will manage the contract
involved in developing the procurement Invitation to Tender
document pack:

+ NAO ‘Good Practice Contract Management Framework'
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Assessing contract risk
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High risk
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Risk awareness

+ Ensure you understand contract management key tasks, processes
and core principles and apply these proportionately to contract
sensitivity, complexity, value and risk;

+ For complex, large and long-term contracts, you will need an agreed
method of handling change with clear differentiation between small
scale change without financial implications and when changes need
to be managed through formal change control channels;

+ Make sure that you carry out a contractassurance related to the risk
of your contrac(s).

A

Department
for Education




image12.png
Contract change

This can result from:

evolving school business requirements:

organisational restructuring of either party:

significant revisions to the corporate strategy/business
objectives of either party:

developments  in technology:

‘economic trends that affect the profitability/fm of the relationship
~ from the perspective of the customer or the provider:

changes in legislation o legal interpretation.
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torting the contract

+ Be careful not to distort the original procurement competition,
partioularly the original budget and contractscope;

+ Atthe tender stage some scope for future financial extension and
wider changes may be builtin e.g. options but never more than 50%
of contract value and these must be stated in the original
advertisementand ITT documentation

+ Ensure all colleagues know approval procedures but allow flexibility
for emergencies.
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Dispute resolution

All contracts must contain procedures for resolving disputes
between the contractor and the school;

The contractor and the school must first consult with each other in
an attempt to reach agreement;

Ifthis fails, the contract may cover this eventuality or the parties
may agree upon an adjudicator (usually an independent expert) to
review the dispute and decide on a resolution;

For serious matters, or if either party is dissatisfied with the
adjudicator's decision, the matter can be referred to an arbitrator.
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Contract Exit

+ Review Service Requirement- In good time before the end of a
‘contract (atleast 12 months for long and complex contracts and
3 months in most other cases);

+ An exit strategy should be built n to the contract;

+ Use a contract review process to decide future need;

+ Address the actions which you will need to take. Your plan
should cover all of the information and support you requie to
bind the existing supplier to support the exit,

+ Avoid terminating a contractin a way that financially damages a
supplier and/or impacts on the future market abilty to meet the:
on-going service needs.
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Early or immediate exi

When?
= The supplie has failed to comply with an improvement action pian owing 1o
prolonged poor performance;
A significant senvice falure has occurred and this isks he confractual outcomes
Wih sirong potental of reputational risk o the school
+ The suppler gives notie;
Beware of probable and possible costs
Alternatives to exit?
+ Renegoliate he conract but publc procurement law means that you must stay
wihin the orginalscope of the adverticontract notice
+ Benchmark the service o9, costs decrease with contract length and effciencies.
achieved.
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Retention of records

+ On completion of delivery under the contract, files should be.
retained for seven years after the completion of the contract;

+ Advice should be taken from your legal team on retention
periods when a contractis marked for review after 25 years or
for permanent preservation or creates a precedentfor your
business.
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In summary

+ Be clear on performance management expectations in your contract

+ Use KPIsif a medium to long-term service and ensure that these are.
‘achievable, are reviewed and changed as needed;

+ Specify the minimum acceptable performance and the
‘consequences if these are not met.

+ Incentivise performance;

+Hold the supplier to account for any issues with the supply chain
such as sub-contractors being paid on time as stipulated in your
contract

+ Actively review and manage service delivery risks with the supplier;

+ Forlarge and sensitive contracts have a Business Continuity and
Disaster Recovery Plan (BCDR plan) in place and updated.
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