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Order Decision

On papers on file

by Alan Beckett BA MSc MIPROW

an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

Decision date: 05 December 2016

Order Ref: FPS/Y3940/7/19

This Order is made under Section 53 (2) (b) of the Wildlife and Countryside Act 1981
(the 1981 Act) and is known as the Wiltshire Council Durnford 4 (Woodrow) Rights of
Way Modification Order 2016.

The Order is dated 15 March 2016 and proposes to modify the Definitive Map and
Statement for the area by adding a Restricted Byway as shown in the Order plan and
described in the Order Schedule.

There were two objections outstanding when Wiltshire Council submitted the Order to
the Secretary of State for Environment, Food and Rural Affairs for confirmation; both
objections were subsequently withdrawn.

Summary of Decision: The Order is confirmed.

Procedural Matters

1.

Two objections were initially made to the Order but both were withdrawn in
writing in August 2016. I have therefore considered this case on the basis of
the written representations forwarded to me. I am satisfied that I can make an
assessment of the evidence against the relevant statutory criteria and reach
satisfactory conclusions on the basis of the evidence supplied without the need
to undertake a site visit.

The way at issue is currently recorded in the Definitive Map and Statement
(‘DM&S’) as a public bridleway and is known as Durnford 4; I have used this
term throughout this decision when referring to the route which is the subject
of the Order.

The Main Issues

3.

The Order was made in consequence of an event specified in section 53 (3) (¢)
(ii) and (iii) of the 1981 Act which provides that the DM&S should be modified
where evidence has been discovered which shows that, when considered with
all other relevant evidence available, a highway shown in the map and
statement as a highway of one description ought to be there shown as a
highway of a different description and that other particulars contained in the
map and statement require modification.

It is the Council’s case that Durnford 4 carries public vehicular rights and that
its currently recorded status as a public bridleway is incorrect. It is the
Council’s case that Durnford 4 cannot be recorded as a Byway Open to All
Traffic (‘BOAT’) as any right the public had to use the Order route with
mechanically propelled vehicles was extinguished on 2 May 2006 by virtue of
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the operation of section 67 (1) of the Natural Environment and Rural
Communities Act 2006 (‘the 2006 Act’).

Reasons

5.

Durnford 4 was awarded as a public carriage road and driftway of 30 feet in
width in the Durnford Inclosure Award of 1794 with the awarded road leading
out of an ancient lane across the newly inclosed downs to meet the main road
between Salisbury and Marlborough.

There is documentary evidence of the existence of a road linking Great
Durnford with the Salisbury road in 1675 and that this route (shown on a map
dated 1773) was retained and formalised by the inclosure commissioners. In
addition, the road survived in subsequent records as a road and not a footpath
or bridleway; it was recorded as a “wagon road” in a report of a meeting of the
British Archaeological Association published in the Salisbury and Winchester
Journal of 7 August 1858.

The records of the highway authority of 1880 support Durnford 4 as being a
publicly maintainable carriageway at that date although the road was
considered unnecessary at that time. The Council considers that Durnford 4
was probably little used by the public with vehicles in the 1880s and continued
to be little used throughout the late 19" and early 20" centuries as it was
recorded as a public bridleway in 1950 when the survey of public rights of way
was carried out under the provisions of the National Parks and Access to the
Countryside Act 1949.

The Council categorises the documentary evidence it has considered as
category A to category F evidence, with category A evidence being that to
which greatest evidential weight can be attached and category F evidence
being user evidence or anecdotal evidence. I have given consideration to the
documentary evidence adduced by the Council in support of the confirmation of
the order and I place significant weight upon the description of Durnford 4 as a
public carriage road and driftway in the 1794 inclosure award as evidence of
the existence of public vehicular rights over it.

In the absence of any evidence that formal action had been taken to stop up
the public vehicular rights confirmed by the inclosure award, it is likely that
those public rights remained in existence throughout the nineteenth and
twentieth centuries. Those rights appear to have been exercised infrequently if
at all during that time, and have only been exercised once again by the public
with motorcycles in the relatively recent past. As the awarded public
carriageway rights have not been shown to have been formally stopped up,
those public rights remain and should be recorded on the definitive map.

The impact of Section 67 of the 2006 Act
10. Section 67 (1) of the 2006 Act extinguished, as of 2 May 2006, any right the

public had to use mechanically propelled vehicles over a route that was not
shown in the definitive map and statement or over a route that was shown in
the map and statement but only as a footpath, bridleway or restricted byway.

11. The general extinguishment provision of section 67 (1) is however subject to a

number of exceptions which are set out in section 67 (2) and (3). Section 67
(2) (a) provides that MPV rights are not extinguished on a route “whose main
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12.

13.

14.

15.

lawful use by the public during the period of 5 years ending with
commencement was use for mechanically propelled vehicles”.

The application to upgrade Durnford 4 to BOAT was supported by 26 user
evidence forms whose authors claimed use of the way with MPVs. Twenty-four
of these respondents claimed to have ridden or driven the way during 2001 to
2006 with 7 of them having used the route for all 5 years. The frequency of use
was around 3 or 4 times per year per person.

The application to upgrade Durnford 4 occurred at the same time as the
Council was considering four other applications to record footpaths and
bridleways over other routes in Durnford which would have required
pedestrians and equestrians to use significant parts of Durnford 4 as part of the
other claimed routes. In support of one application, 16 witnesses said they had
used part of Durnford 4 on foot during 2001 to 2006 with some users walking it
daily or weekly. In support of another application, 27 witnesses had walked,
ridden or cycled over part of Durnford 4 during 2001 to 2006 with a frequency
which ranged from daily to 8 times a year with most witnesses walking the
route at least once per month.

On the basis of the user evidence adduced, I concur with the Council that it is
more likely than not that the predominant use of Durnford 4 during the period
2001 to 2006 was by the public on foot or on horseback. Consequently, the
exception to the extinguishment of MPV rights under section 67 (1) found in
section 67 (2) (a) is not engaged.

It has not been argued by any party that any of the exceptions found in section
67 (2) (b to e) apply in this case. As the application to upgrade Durnford 4 to a
BOAT was made on 6 May 2005 the exception found in section 67 (3) (a) is not
engaged as the application was made after 20 January 2005.

16. The Order route cannot be recorded as a BOAT as the public’s right to use

MPVs rights were statutorily extinguished on the commencement of Section 67
(1) of the 2006 Act and none of the exceptions found in section 67 (2) or 67
(3) are applicable. Accordingly, to record the public non-mechanically
propelled vehicular rights which remain over Durnford 4, I conclude that this
route ought to be shown in the definitive map and statement as a Restricted
Byway.

Conclusions

17.

Having regard to these and all other matters raised in the written
representations I conclude that the Order should be confirmed.

Formal Decision

18.

I confirm the Order.

Alan Beckett

Inspector
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