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Dear Secretary of State

PRESUMPTION THAT A DISEASE IS DUE TO THE NATURE OF EMPLOYMENT: THE ROLE OF
REBUTTAL IN CLAIMS ASSESSMENT

We present for your consideration the second of two linked papers concerning the
reqgulation! governing presumption that a disease is due to the nature of employment.

As highlighted in Cm 8880 (‘Presumption that a disease is due to the nature of
employment: coverage and time rules’, 2014), presumption is an essential feature of

the Industrial Injuries Disablement Benefit Scheme, which underpins its administrative
efficiency. In brief, it allows decision-makers to presume that a claimant’s disease is due to
occupation. The related prescription schedule? sets out the circumstances in which this is
supported scientifically, on the balance of probabilities. The intention is to spare claimants
the burden of gathering evidence to demonstrate occupational causation, especially
where this could be slow, costly and difficult. Importantly, also, the provisions streamline
the Scheme’s administration, allowing it to be run in a simple, cost-efficient, consistent
manner.

A feature of the presumption regulation on which this report focuses is that decision-
makers have the power to rebut (refuse) a claim if proof is said to exist that the disease
was not caused by a claimant’s work. This provision allows flexibility to reject claims where
it would clearly be wrong to pay benefit - for example, those involving trivial exposures. On
the other hand, rebuttal risks sacrificing some of the gains in administrative efficiency and
simplification that presumption offers. Importantly, also, rebuttal can be challenging to
apply correctly.

This last concern arises particularly in respect of diseases which, when occupationally
caused, are clinically indistinguishable from the same disease caused by factors outside
work. Attribution to work in a claimant with both occupational and non-occupational
risk factors rests then on an assessment of causal probabilities, rather than on clinical
judgement, and may be liable to errors in causal reasoning.

The Council has considered whether the power of rebuttal should be removed or legally
limited for diseases where contrary proof would be hard to muster reliably. However,
various policy-related and legal arguments weigh against regulatory amendment. Instead,
the Council proposes to strengthen guidance on how rebuttal should be applied within the
Scheme. As a first step, an appendix to this paper identifies prescribed diseases for which
the prescription schedule, with rare exception, should automatically apply; additionally, an
accompanying technical information note (‘Diseases due to multiple known causes and
rebuttal’, Position Paper 34) has been prepared. Finally, the Council proposes working with
the Department’s Medical Advisory Team to review the Medical Services Training Handbook
used by the Scheme’s medical advisors and to explore other forms of advice to decision-
makers.

1 Social Security (Industrial Injuries) (Prescribed Diseases) Regulations 1985, Regulation 4.
2 Social Security (Industrial Injuries) (Prescribed Diseases) Regulations 1985, Schedule 1.
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This policy report does not recommend a change in regulation. Through it, however,

the Council wishes to draw to the attention of decision makers, medical advisors, policy
advisors and other stakeholders, the challenge in applying rebuttal robustly. Very often,
accepting the schedule as written will offer a fairer, more consistent and appropriate
basis for deciding whether a disease is due to the nature of employment, with the added
potential of being resource-sparing and simpler to enact.

Yours sincerely

Professor K Palmer
Chairman 5 March 2015
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Summary

1. The Social Security (Industrial Injuries) (Prescribed Diseases) Regulations 1985 set
out certain criteria by which claims for Industrial Injuries Disablement Benefit (IIDB)
must be tested. These include, among other things: whether the claimant has the
prescribed disease defined in Schedule 1 of the Regulations (sometimes called
the ‘diagnosis’ question); whether he or she has had the associated occupational
exposure set out in the schedule (the ‘occupational’ question); and whether or not
the development of the disease should be presumed to be “due to the nature of
employment”.

2. This last criterion concerns the ‘causation’ question: whether or not the disease arose
from the scheduled exposure i.e. whether or not it was caused by that work.

3. Regqulation 4 of the 1985 Regulations defines which prescribed diseases should be
presumed to be “due to the nature of employment” and over what time frames
relative to claimants’ work histories. Recommendations in a recent Council report (Cm
8880, 2014) have led to amendments in the coverage and time rules of presumption.

4. However, even when Regulation 4 stipulates that a particular disease should be
presumed due to the nature of employment, and the criteria in Schedule 1 are met in
an individual claimant, provision exists for decision-makers to decide that a claimant’s
disease was not caused by their work and to rebut or refuse the claim. Rebuttal
requires that “the contrary is proved”, i.e. that proof on the causation question favours
the claimant’s disease not being caused by their work on the balance of probabilities.

5. The power of rebuttal carries with it certain advantages and disadvantages which
are reviewed in this report. On the one hand, the provision for rebuttal in Regulation
4 allows flexibility to reject claims where it would be clearly inappropriate to pay
the benefit - for example, claims involving trivial exposures or other exceptional
and unforeseen circumstances which common sense would indicate should be non-
qualifying.

6. On the other hand, presumption brings with it important gains in administrative
efficiency and simplification, and, at least in principle, rebuttal risks sacrificing some
of these advantages.

7. More importantly, the provision for rebuttal has the potential to lead medical
assessors and decision-makers to attempt judgements about causal probabilities in
circumstances where this is challenging.

8. This second concern applies particularly in relation to prescribed diseases which,
when occupationally caused, are clinically indistinguishable from the same disease
caused by factors outside work. In these circumstances, attribution to work in a
claimant with both occupational and non-occupational risk factors rests on a detailed
assessment of causal probabilities and on the research evidence base, rather than on
clinical judgement.

9. Itis counter-intuitive, but often the case, that a disease can be caused both by a
factor outside work and by work itself in the same individual at the same time.
Mistakes in causal reasoning can easily arise in this situation, as illustrated in this
report and in a technical companion paper, Position Paper 34, Diseases with multiple
known causes and rebuttal.
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10. For prescribed diseases in which clinical judgement is not sufficiently informative
to permit reliable attribution to work and where Regulation 4 accords the benefit of
presumption, the terms in Schedule 1 identify the circumstances under which the
causation question is answered affirmatively, on the average, to the civil standard of
proof. Accepting the schedule as written should in general, therefore, offer a simpler,
fairer, more consistent and appropriate basis for deciding whether a disease is due to
the nature of employment. It may also be more sparing of medical resources. In any
event, adjudication would have the prospect of being more scientifically robust than
the alternative of individual assessment without access to the full requisite expertise.

11. Rebuttal features in relatively few decisions of tribunals and appears not to have
caused major problems in practice (with one exception, the details of which are given
and which has since been fully addressed). Nonetheless, the written reports of Judges
of the Upper Tribunal indicate that Regulation 4 is closely read and observed, and that
the Scheme’s medical assessors have an obligation to give advice on causation and
rebuttal. On these grounds, various options for clarification and change have been
explored.

12. In particular, where rebuttal would be difficult to apply scientifically, evidence to the
contrary hard to muster robustly, and erroneous reasoning on causal attribution is
more liable to arise, the Council has considered the possibility of recommending its
removal; or of requiring a higher than the present level of proof to the contrary (e.g.
proof “beyond reasonable doubt” rather than proof “on the balance of probabilities”).
Various policy-related and legal arguments weigh against regulatory amendments of
this kind.

13. Nevertheless, the ideaq, effectively, of operating two schedules of prescribed diseases,
one in which presumption that the disease is due to the nature of employment would
follow directly from the prescription, and another that would allow further evidence
gathering as necessary by the decision maker, has advantages. Although enacted
only through guidance, it would raise awareness of the problem and would enable a
clearer separation between diseases where rebuttal can be more safely applied and
those where it should rarely be. For diseases whose causal attribution is particularly
challenging, the task of answering the ‘causation’ question would also be simplified,
and evaluation of the merits or otherwise of benefit award would be strengthened in
all but rare and unusual circumstances.

14. To support clearer appreciation of which diseases lie in which camp, the Council has
reviewed all of the currently scheduled diseases that are accorded presumption under
Regulation 4 and commented on each in turn, as set out in Appendix 1 of this report.

15. Broadly speaking, diseases for which the causation question should ordinarily follow
directly from the terms of prescription include: 1) the majority of the cancers covered
by the Scheme; 2) conditions that develop gradually, like occupational deafness
(Prescribed Disease (PD) A10), osteoarthritis of hip and knee (PD A13, PD A14), and
chronic obstructive pulmonary disease (PD D12), all of which were prescribed with
strong supporting epidemiological and population-based evidence; 3) the asbestos-
related diseases (e.g. diffuse pleural thickening (PD D9), mesothelioma (PD D3)); and
4) disorders that are specific to occupation (e.g. pneumoconiosis (PD D1), byssinosis
(PD D2) and chronic beryllium disease (PD C17)). For occupational asthma (PD D7),
occupational allergic rhinitis (PD D4), and hand-arm vibration syndrome (PD A11)
presumption should also be automatic in the sense that the terms by which these
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diseases are defined within the Scheme require that they can and should only be
diagnosed when they are occupationally caused.

16. By contrast, further evidence gathering and expert opinion may sometimes
be appropriate in assessing claims relating to many prescribed infections and
prescriptions whose exposure schedules are relatively open-ended. Further details are
given in Appendix 1.

17. This report is issued so that decision-makers, medical advisors, tribunals, the
Department and other stakeholders are alerted to the scientific challenges in applying
rebuttal correctly, and have access to the Council’s view on the role of rebuttal in
policy and practice within the Scheme. Rebuttal is, and in the Council’s view should
only be, used sparingly.

Background

18. The Industrial Injuries Disablement Benefit (IIDB) Scheme provides no-fault
compensation payments to employed earners in relation to disablement arising from
occupational accidents or prescribed diseases.

19. The Industrial Injuries Advisory Council (IIAC) is an independent statutory body,
established in 1946 to advise the Secretary of State for Work and Pensions in Great
Britain and the Department for Social Development in Northern Ireland on matters
relating to the IIDB Scheme.

20. For the most part its work involves reviewing and recommending changes to a list
of prescribed diseases recognised for award of benefit. Prescription then takes the
form of an entry in Schedule 1 of the Social Security (Industrial Injuries) (Prescribed
Diseases) Regulations 1985 which lists the diseases and their qualifying circumstances
of exposure.

21. Additionally, the Council’s statutory remit extends to advising on matters relating to
the Scheme’s administration. In the latter capacity the Council has been undertaking
a review of the regulations governing the circumstances under which, when claimants
apply for IIDB, their disease can be presumed due to the nature of their employment
- a basic link in the decision-making chain which may lead to award or refusal of
benefit. This paper is the second of two linked reports on ‘presumption’, the first
being Cm 8880, 2014: ‘Presumption that a disease is due to the nature of employment:
coverage and time rules’.

22. Herewith the Council sets out the legal background to the ‘presumption’ regulation
(Regulation 4 of the Social Security (Industrial Injuries) (Prescribed Diseases)
Regulation 1985), its rationale and its application in decision-making within the IIDB
Scheme. Also, we describe the process of prescription and explore its relationship
with presumption and that between presumption and claims assessment. Some
of the scientific challenges that underlie assessment of claims and which relate
to presumption are highlighted. Advice is given concerning the application of
presumption and the role of rebuttal in the Scheme’s administration.
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Prescription

23. Under the Social Security Contributions and Benefits Act 1992 the Secretary of State
may prescribe a disease through regulation where he/she is “satisfied that the
disease:

a) ought to be treated, having regard to its causes and incidence and any other
relevant considerations, as a risk of the occupation and not as a risk common to
all persons; and

b) is such that, in the absence of special circumstances, the attribution of particular
cases to the nature of the employment can be established or presumed with
reasonable certainty.”

24. In other words, a disease may be prescribed if there is a recognised risk to workers in
an occupation, and the link between disease and occupation can be established or
reasonably presumed in individual cases.

25. For some diseases attribution to occupation can flow from specific clinical features of
the individual case. For example, the proof that an individual’s asthma is caused by
their occupation may lie in its improvement when they are on holiday and regression
when they return to work, and in the demonstration that they are allergic to a specific
substance which they encounter only at work. It can be that a particular disease
occurs only as a result of an occupational hazard (e.g. coal workers’ pneumoconiosis);
or that cases of it rarely occur outside the occupational context (e.g. mesothelioma);
or that the link between exposure and illness is fairly abrupt and clear-cut (e.g.
several of the chemical poisonings and infections covered by the Scheme). In these
circumstances attribution to work is fairly straightforward, with clinical acumen and
the individual facts of the case playing a significant part in the judgement. In 1906
the initial prescription list comprised six such conditions, including poisonings by lead,
mercury, phosphorous or arsenic, and infection by anthrax.

26. Increasingly, however, prescription has proved possible for diseases that are not
only caused by occupation but are common in the population at large, and which,
when caused by occupation, are clinically indistinguishable from the same
disease occurring in someone who has not been exposed to the causal agent at
work. Examples include lung cancer, chronic obstructive pulmonary disease and
osteoarthritis of the knee. Other factors at play in the population (e.g. smoking,
recreational knee injury) account for a proportion of such cases and no clinical
features in the individual claimant allow reliable attribution to employment.

27. Early in the 20th century government advisors considered this an insuperable barrier
to compensation for diseases like those described above. For example, in relation
to chronic bronchitis, “a trade disease among flax-workers”, the Samuel Committee
wrote in 1907: “...a larger proportion of that class suffer from [bronchitis] than of other
people; but it is not specific to the employment, for numbers of people who are not
flax-workers contract it also. Unless there is some symptom which differentiates the
bronchitis due to dust from the ordinary type, it is clearly impracticable to include it
as a subject of compensation; for no-one can tell, in any individual case, whether the
flax-worker with bronchitis was one of the hundreds of persons in the town whose
bronchitis had no connection with dust irritation, or whether he was one of the
additional tens or scores of persons whose illness was due to that cause”.
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28. Since then the objection of the Samuel Committee, that “no-one can tell” and so
prescription is only possible for occupation-specific disorders, has been circumvented
using a probabilistic approach. First, the Dale Committee (1948) argued that the
legislative phrase “presumed with reasonable certainty” meant “more likely than not”;
later, a minority report of the Beney Committee (1955) proposed that a disease could
be prescribed when it was probable that more cases than not were occupational
in origin, whether or not individual cases could be attributed to the nature of
employment. Nowadays, in framing its recommendations to the Secretary of State
on the prescription of diseases with the characteristics described in paragraph 26,
the Council seeks out the circumstances in which epidemiological research evidence
indicates that work in the prescribed job or with the prescribed occupational exposure,
increases the average risk of developing the disease by a factor of two or more.

29. The requirement for at least a doubling of risk follows from the fact that if a
hazardous exposure doubles risk, for every 50 cases that would normally occur in an
unexposed population, an additional 50 would be expected if the population were
exposed to the hazard. Thus, out of every 100 cases that occurred in an exposed
population, 50 would do so only as a consequence of their exposure while the other
50 would have been expected to develop the disease, even in the absence of the
exposure. Therefore, for any individual case occurring in the exposed population, there
would be a 50% chance that the disease resulted from exposure to the hazard. Below
the threshold of a doubling of risk only a minority of cases in an exposed population
would be caused by the hazard; above it, a majority would be, allowing individual
cases to be attributed to exposure on the balance of probabilities.

30. Thus, the condition in the Social Security Contributions and Benefits Act 1992 that
“attribution of particular cases [should] be established or presumed with reasonable
certainty” is met by defining the circumstances of exposure which favour attribution
of a given disease to employment on the balance of probabilities. A full list of diseases
are set out in Schedule 1 of the Social Security (Industrial Injuries) (Prescribed
Diseases) Regulations 1985.3

31. The required evidence on doubling of risks is ideally drawn from several independent
scientific studies and should be sufficiently robust that further investigations at a later
date would be unlikely to overturn it. The Council recommends prescription where
evidence of a causal link to a given occupational exposure is sufficiently compelling
to allow occupational attribution to the civil standard of proof in claimants meeting
the prescription schedule’s terms. Typically, Schedule 1 is amended and updated
using this probabilistic approach. Searches are made for peer-reviewed research,
probabilities are weighed and, where necessary, experts are consulted and extra
calls for evidence made. The Council includes among its membership appropriately
qualified, experienced, and professionally competent occupational epidemiologists
and medical researchers equipped to make statistical assessments and dissect
the strengths and weaknesses of complex biomedical reports, of which many are
screened and assessed.

32. ‘Presumption’ as it applies to prescription offers a framework for compensating
diseases of the “no-one can tell” type, as identified by the Samuel Committee (those
in which clinical judgement is not sufficiently informative to permit attribution to
work). An independent expert group, using a scientific evidence base, identifies
circumstances in which attribution to work can reasonably be made and formulates
decision-making criteria.

3 Alist of prescribed diseases and associated exposures can be found at www.gov.uk.
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Claims assessment and presumption

33. ‘Presumption’ has a different (although related) meaning when applied to the
assessment of individual claimants of IIDB. A claimant of a prescribed disease must
meet four conditions before benefit can be paid: 1) they must have worked as an
employed earner in an occupation listed in Schedule 1 in relation to the disease
(the ‘employment’ question); 2) the disease suffered must be one that is prescribed
and listed in Schedule 1 (the ‘diagnosis’ question); 3) the disease must be due to the
nature of the claimant’s occupation (the ‘causation’ question); and 4) the disease
must result in sufficient loss of faculty - generally a disablement of at least 14% (one
of the ‘disablement’ questions). The principle of presumption is directed at answering
the ‘causation’ question.

34. Its legal basis lies in Regulation 4 of the Social Security (Industrial Injuries) (Prescribed
Diseases) Regulations 1985, which has the basic rule that when an individual claimant
meets the terms set out in the prescription schedule his or her disease can be
presumed to be “due to the nature of the employment”. Decision-makers’ guidance
gives further details (Appendix 2).

35. This system of presumptions, first proposed by the Dale Committee in 1948 (Cm 7557),
is a cardinal feature of the Scheme which underpins its administrative efficiency. An
approved list allows decision makers evaluating individual claims to presume that
a disease is due to occupation without the need for detailed fact gathering case by
case. This has the policy advantage, on the one hand, of sparing claimants the burden
of gathering detailed evidence to demonstrate occupational causation of disease and,
on the other, of streamlining the Scheme’s administration, enabling it to be runin a
simple, consistent manner with proportionate use of public funds.

36. The gains in administrative efficiency that flow from simplification are considerable.
By employing a simple evidence-based list of approved circumstances and allowing
presumption in individual claimants, rather than adopting a complex adversarial
system of individual proofs, a far higher proportion of available funds (95%, versus
40-60%) are delivered to claimants and more speedily than in common law.

37. Presumption and prescription also spare decision-makers the considerable challenge
of weighing causal probabilities for diseases of the “no-one can tell” type identified by
the Samuel Committee (a point taken up below).

Regulation 4 and rebuttal

38. Regqulation 4 is nuanced, however. Not all prescribed diseases are covered by
the benefit of presumption, and that benefit is hedged by time restrictions that
vary disease by disease. In its most common form (and with various exceptions)
presumption applies only when a disease has its onset within employment in the
causative work or within a month of leaving it. In the Council’s report Cm 8880, the
coverage and associated time rules of Regulation 4 were reviewed and changes
recommended that led to various amendments in the regulation.

11
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39. A further nuance of the system - the focus of this report - is that decision-makers
have the power to rebut (reject) a claim, even when the claimed disease is accorded
presumption and the terms of prescription are met. Thus, Regulation 4 states that
certain prescribed diseases, within certain specified timeframes, “shall, unless the
contrary is proved, be presumed to be due to the nature of [the claimant’s] employed
earner’s employment”. This wording mirrors that of the Social Security Contributions
and Benefits Act 1992 under which provision for presumption is made.

40. Decision makers’ guidance (Appendix 2) stipulates that a prescribed disease must
be due to the nature of a person’s employment and clarifies Commissioners’ advice
on the meaning of ‘proof to the contrary: “A presumption in the claimant’s favour
continues to apply unless the DM [decision-maker] is able to rebut it, that is, to show
that the disease was not due to the nature of the employment. To do this the DM
must have proof sufficient to establish the point on the balance of probabilities - that
is, the DM must be satisfied that, taking into account all the relevant evidence, it is
more probable that the disease was not due to the nature of the employed earner’s
employment than that it was”.

41. Although causation questions feature also in the eligibility criteria of some other
benefits, rebuttable presumptions are far less common. Thus, while Section 1(1) of
the Vaccine Damage Act 1979 states that a person will be eligible for payment if
severely disabled as the result of a vaccination, Section 3(5) of the Act provides for
this question to be decided on the balance of probabilities with no provision for a
presumption as to causation. Similarly, Section 2 of the Mesothelioma Act 2014, along
with Regulation 16 and Schedule 3 of the Diffuse Mesothelioma Payment Scheme
Regulations 2014, provide for payments to those diagnosed with mesothelioma who
have been employed by a relevant employer and were exposed to asbestos during
that employment from their employer’s negligence or breach of statutory duty.
However, again no rebuttable presumptions are provided for in this causative test.

42. The power to rebut a claim within the IIDB Scheme carries with it certain theoretical
advantages and disadvantages. In considering these and the application of rebuttal in
practice the Council has taken evidence from stakeholders, including members of the
Department, Departmental legal advisers and representatives of the Tribunal Service.
Anonymised case files of some individual claimants have also been reviewed, as have
some decisions of tribunals, and the guidance that is issued to medical assessors and
decision-makers.

Potential advantages and disadvantages
of rebuttal

43. Although the Scheme has a certain inbuilt generosity to claimants, to an extent
the rebuttal regulation requires the Department’s policy makers to consider
circumstances in which attribution to work might be questioned.

44, This requirement is understandable and appropriate when judged in terms of
accountable use of taxpayers’ funds: benefits should be targeted only to those
with due entitlement; legally, where there is ‘proof to the contrary’ regarding the
causation question, benefit ought not to be paid. Rebuttal is the counter-balance to
presumption, which provides a mechanism for securing this outcome.

12
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45. However, some of the administrative efficiencies that prescription and presumption
bring risk being sacrificed when searches are made for alternative causes of disease.
A trade-off necessarily exists between further inquiry of claimants and efficient
decision-making in a high volume low cost adjudication system. Net benefit to the
public purse will depend ultimately on the savings made by withholding benefit
(where appropriate) exceeding the expense of providing this element of assessment,
together with any follow-on costs relating to appealed decisions. No data have been
identified on this, but it may be doubted that searching for rare causes of disease is
cost-effective or compatible with the need to achieve economies of administration.

46. A second main consideration is whether rebuttal leads to more correct decision-
making. This possibility exists particularly for prescribed diseases with less well-
defined levels of occupational exposure (e.g. PDs A2, A4, A5, A6, A7, A8, A12, B11,
B13*). The probabilistic approach outlined in paragraphs 28-32 has been applied
explicitly to prescription for several decades; however, some older prescriptions which
predate this period lack detailed definition of the qualifying exposures. For example,
carpal tunnel syndrome has been prescribed in users of vibratory tools (PD A12(a))
since 1993, but the intensity, duration, and sources of hand-transmitted vibration
are not specified in Schedule 1. Recent consideration by the Council has identified
a gap in the underlying evidence base, so the prescription has not been updated.

In principle, without recourse to rebuttal, claims could be entertained after a single
day’s employment and could not be disallowed. Rebuttal allows decision-makers the
flexibility to disallow a claim in circumstances that common sense would dictate are
non-qualifying, such as where exposures to hand-transmitted vibration are far too
trivial to cause PD A12(a), or where the disease arises before, rather than after, any
occupational exposure.

47. 1In other situations, there is sufficient leeway in Regulation 4 potentially to lead
medical assessors astray such that they may attempt difficult judgements about
causal probabilities in circumstances where the requisite epidemiological expertise
is not available and would be wholly inefficient to provide. A concern, central to the
Council’s thinking on the matter, is that for diseases of the “no-one can tell” type,
there is a danger that decisions may not always be grounded firmly in the science. As
well as duplicating the work of the Council, rebuttal carries the potential to overturn
evidence gathered, sifted and evaluated systematically for its causal probabilities.

48. Although claimants frequently have access to the valuable advice of a specialist
medical consultant and a trained disability analyst will give medical advice, it should
be stressed that for such diseases the required skills to address the ‘causation’
question are primarily epidemiological and statistical, rather than clinical. Making
probabilistic assessments about causation requires skills and competences which
are in short supply outside the research arena, as well as a detailed review of the
available research literature - the experience of an individual’s clinical practice will
rarely suffice and nor are the necessary resources available case by case. In practice,
Departmental guidance supports decision-makers, healthcare professionals and
tribunals; such guidance should likewise fully reflect the epidemiological context and
the difficulties inherent in robust rebuttal.

“ Alist of prescribed diseases and associated exposures can be found at www.gov.uk.
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Proof to the contrary?

49. Tt should be stressed that the judgment as to whether attribution to work can
be made on the balance of probability can be challenging and erroneous causal
reasoning can easily arise.

50. Before considering wherein the difficulties lie, it should be noted that the phrase
“unless the contrary is proved” in Regulation 4 refers to proof that an individual
claimant’s prescribed disease was not caused by their work.

51. It may seem that this is synonymous with demonstrating that a claimant’s disease
was caused by a factor outside work, and tempting to think that risk factors
compete with one another as causes - that if ‘Y’ (a non-occupational risk factor)
causes the disease this proves that ‘X’ (an occupational risk factor) is not the cause. In
fact, this logic is flawed scientifically.

52. Although counter-intuitive, it is often the case that a disease can be caused both by a
factor outside work and by the work itself in the same individual at the same time -
i.e. arises from the combination of two exposures and would not have arisen if either
exposure had not occurred.

53. A supplementary technical report of the Council (Position Paper 34, Diseases with
multiple known causes and rebuttal) considers this more formally. However, Figure 1
(p15), which is adapted from that report, illustrates how this can happen. The case used
is represented by claimants of PD D8A (primary lung cancer following high exposure
to asbestos), all of whom also smoke cigarettes. The figure depicts four groups of
claimants with lung cancer, subdivided according to causation. Some cases have arisen
from neither of the two risk factors, some from exposure to asbestos but not from
smoking, some from smoking but not from asbestos, and some from both. (Other as yet
unknown risk factors also act in the background.) The proportions of cases belonging
to each group can be estimated from observational research, and in this example are
3%, 8%, 22% and 67% respectively. In practice, no reliable means exists to decide the
group to which a particular claimant belongs; but the data indicate that 89% of cases
overall were attributable to smoking (22%+67%) - i.e. could be avoided by not smoking,
and 75% (8%+67%) were caused by asbestos. The causal proportions sum to more than
100% because some two-thirds of the cases arose from both factors acting together
(i.e. might be avoided by avoidance of either factor). Importantly, from the perspective
of a medical advisor or decision-maker assessing a claimant with lung cancer who
has incurred both exposures, it would be reasonable to conclude that both risk factors
caused the claimant’s disease on the balance of probabilities.

54. This example also demonstrates that it can be unsound to reason that, because
a non-occupational risk factor is a more potent cause of a particular disease than
the scheduled occupational one, work did not cause the disease on the balance of
probability.

55. Similarly, an exposure incurred at work but more so at leisure can still be
occupationally caused on the balance of probability. Specifically, a sufficient
occupational exposure will remain causal, irrespective of the level of exposure
incurred outside work. Thus, for example, in assessing the causation of PD A1l
(hand-arm vibration syndrome), the test should concern the scheduled occupational
exposure, rather than whether hand-held vibratory tools have been used more
extensively outside work than during work.
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Figure 1: Numbers and proportions of lung cancer cases occurring through
background factors, exposure to asbestos, cigarette smoking, and their
combination among cases with both types of exposure (reproduced from
Position Paper 34: Diseases with multiple known causes and rebuttal).

Background Asbestos Smoking Asbestos
& Smoking
U | A Uu” | S I
CASES:
3% 8% 22% 67%

Key:

A -substantial exposure to asbestos;

S - cigarette smoking; U, U’, U”, U”” - unknown background risk factors that either act on
their own to cause lung cancer (U), or with asbestos (U’), or with cigarette smoking (U”), or
with both asbestos and cigarette smoking (U””).

56. More generally, the mismatch between simple expectations of causation and
the science illustrates the pitfalls that can arise if drawn into attempting to apply
individual probabilities in the individual circumstances of a claim.

57. Given these challenges, for prescribed diseases of the “no-one can tell” type, where
Regulation 4 accords the benefit of presumption, the terms in Schedule 1 should
generally offer a fairer, more appropriate, simpler, basis for deciding whether a
disease is due to the nature of employment. Such an approach would potentially
be more sparing of medical resources. In any event, adjudication would have the
prospect of being more consistent and scientifically robust than the alternative of
individual assessment without access to the full requisite expertise.

58. The former Chair of ITIAC, Professor Sir Anthony Newman-Taylor, has commented
on this matter as follows: “I have always considered ‘benefit of presumption’ to be a
cardinal feature of the Industrial Injuries Scheme. In the civil courts the onus of proof
is on the claimant to provide evidence that his/her condition has, on the balance of
probability, been caused by the putative agent or exposure. The Industrial Injuries
Scheme overcomes this need by having done the work for the claimant in identifying
(1) the agents, or exposure encountered at work, which increase the risk of a disease
and, crucially, (2) the circumstances where this risk is more than doubled. As a logical
consequence this should provide the claimant who fulfils these criteria with the benefit
of presumption and obviate the need for medical and legal representation.”
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Problems in practice with rebuttal

59. Shortly after the Council first identified these theoretical shortcomings in Regulation
4, the National Union of Mineworkers (NUM) raised various practical concerns about
the assessment of the newly introduced prescribed disease PD Al4 (osteoarthritis of
the knee in coal miners), some of which bore on the application of Regulation 4.

60. The NUM cited cases in which claimant ex-miners seemingly meeting the scheduled
terms of prescription were not awarded benefit because they had a history of a prior
knee injury, or because osteoarthritis affected only one knee and not both, or because
symptoms occurred several years after leaving coal mining.

61. The Council confirmed the existence of examples of such judgements by inspecting
a small sample of anonymised assessment records of former miners claiming
IIDB around the period of concern. These were supplied by a Council member and
were chosen as cases perceived to be problematic; they were not in any sense
representative of the experience of all such claimants and may have been at an
extreme.

62. Moreover, the Council accepts, and stresses, that the Department recognised initial
teething problems in the assessment of a new prescribed disease and has since taken
steps to fully address them. An internal audit of disallowed claims of PD Al4 before
October 2009 identified cases in which the doctor advised that the osteoarthritis was
not due to their occupation as a miner, some of which were subsequently judged
incorrect. The DWP issued new guidelines to medical advisers and the case files of
all potentially affected claimants were re-checked and individuals re-contacted as
necessary, with further checks of reviewed decisions applied by the Department. A
further small independent audit of anonymised case files by members of the Council,
in July 2013, suggests that this modified advice to medical assessors has led to
appropriate handling of the causation question in claims for PD Al4.

63. Paragraph 60 illustrates, however, how problems in the application of rebuttal can
arise in practice. Some cases were adjudged ineligible for benefit because decision-
makers held that trauma or constitutional “wear and tear” were more probable
causes of the claimant’s knee osteoarthritis than their work as underground coal
miners, and therefore that their disease could not be presumed due to the nature of
their work.

64. The Council has become aware of at least one tribunal case in which a similar
argument surrounding the causation question weighed against a claimant: he was
held not to have PD Al4, despite having knee osteoarthritis, because his condition
was attributed to “degenerative changes” rather than to occupation. Similarly, in
2009 a representative of the Tribunal Service also reported that he had encountered
problems with claims that had been refused owing to claimants’ co-morbidities. In
the legal hearing the Judge of the Upper Tribunal expressed concern that a lower
court had assumed a binary choice of possibilities - either that [the appellant’s]
osteoarthritis of the knee was due to degenerative changes or to his former
occupation, rather than considering that both factors may have been in play.
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65. The case of a miner with previous knee injury is explored in Position Paper 34.
Suffice it to say that refusal of a claim on these grounds amounts to assuming that
previous knee injury reduces the risk of arduous physical work in mining causing knee
osteoarthritis, whereas in reality it is likely to raise it further. A similar argument can
be applied to many other prescribed diseases covered by presumption.

66. By contrast, more reasonable proofs that a disease is not caused by the scheduled
work include evidence that the prescribed disease first developed before the
scheduled exposure, or evidence that exposures have been too brief and trivial (or
in the case of many cancers, too recent) to be a plausible cause of disease. Where
definitions of exposure in Schedule 1 are less specific and detailed (paragraph 46),
this second criterion will be somewhat arbitrary and difficult to apply, in which case
rebuttal should be reserved for circumstances where there is a strong case that it is
safe to do so.

The case for review

67. Although scientific misunderstandings have arisen among decision-makers and
tribunals, notably concerning the causal probabilities of one prescribed disease of
the “no-one can tell” type, the Department has put it to the Council that the impact
of Regulation 4 is likely to be small in practice. Teething problems with PD Al4 have
now been addressed; more generally, the Council has taken steps to assure itself
that claims for prescribed diseases are being adjudicated in a common sense and
appropriate way. The Council is further assured by the Department that in most cases
the decision-maker will make arrangements to seek evidence, rather than putting an
extra burden on the claimant to obtain it; presumption has featured in relatively few
rulings of Judges of the Upper Tribunal on contested decisions within the Scheme; and
the Council’s own audit of some 50 anonymised case files (referred to in paragraph
62) did not find evidence that the causation question was leading to refusal of benefit.

68. However, the Medical Services Training Handbook® notes a requirement on the
Scheme’s medical assessors to consider the causation question and explore, for
every prescribed disease, whether occupational exposures are sufficient and whether
alternative causes of disease (e.g. genetic predisposition, exposures during hobbies)
are present. Particularly for diseases in which clinical judgement is not sufficiently
informative to permit reliable attribution to work, there is the potential therefore,
at least in principle, to apply rebuttal incorrectly through misunderstandings about
causal probabilities. Moreover, the written reports of Judges of the Upper Tribunal
indicate that the presumption rule is closely read and observed. On these grounds the
Council has explored various options for clarification and for change.

5> Training & Development Industrial Injuries Handbook 2 for Medical Advisers. The Prescribed Diseases. MED-IIDBHB~002, v4, July
2010: p12-14, 21-23, 25-26.

17

600583 CM 9030 Presumptions v2.indd 17 @ 03/03/2015 10:11:04



Options considered by the Council

69. For certain prescribed diseases, the Council has considered the possibility of removing
the power of rebuttal altogether. When applied in circumstances where evidence
to the contrary would be difficult to muster robustly within the constraints of the
adjudication, this course of action would preclude rebuttal.

70. The option would require the Council to define those prescribed diseases outwith
rebuttal, effectively splitting Schedule 1 of the Social Security (Industrial Injuries)
(Prescribed Diseases) Regulations 1985 into two lists: a list where rebuttal can
reasonably be applied, as now, on individual and clinical grounds, and a list where
causal probabilities are more complex, such that the prescription as written should
routinely be accepted.

71. To explore the potential for amending the secondary legislation, members of the
Council met with a representative from the DWP’s Legal Services Team.

72. The Department’s legal services team have made the following points on the
question of whether the words “unless the contrary is proved” could be removed from
Regulation 4 of the Social Security (Industrial Injuries) Prescribed Diseases Regulations
1985 - for certain prescribed diseases defined by the Council:

a. Sections 109 (2) and 109 (3) of Social Security Contributions and Benefits Act
1992 should be read together with section 175 of that Act and in particular
section 175(3).

b. Section 175(3) allows regulations to provide the full or any lesser provision to
which a power in the Social Security Contributions and Benefits Act extends.
At one extreme this has supported the exclusion of certain prescriptions from
the presumption rule altogether and at the other section 175(3) has allowed
differential provision for different cases and classes of case, which would
seem to permit regulations to be made in particular cases to operate with the
presumption rule but without a limitation allowing the contrary to be proved.

73. The Council has therefore been advised that “existing primary legislation would,
in principle, allow Regulation 4 to be amended by removing the limitation on the
presumption rule that it applies “unless the contrary is proved”. The issue appears
therefore to be essentially a matter of policy, rather than of law.

74.  Another option, consistent with the aim of discouraging case by case adjudication
in circumstances where this is scientifically challenging, would be to require a
higher than present level of proof to the contrary for some diseases - for example,
proof “beyond reasonable doubt” for some diseases and proof “on the balance of
probabilities” for others, also where the list is defined by the Council.

75. Two objections were raised to this by the Department and its legal advisors. Firstly,
it would introduce a threshold that does not apply elsewhere in the benefit scheme,
where medical adjudications are always on the balance of probabilities (although in
this case the application of a higher standard of proof would be in relation only to
refusal of benefit, and would therefore be to a claimant’s potential advantage rather
than their detriment). The Council has been advised that there could be difficulties in
policy, if not in law, in lay adjudicators operating different standards of proof within
the IIDB Scheme from those operating elsewhere in the welfare system.
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76.

77.

78.

79.

80.

81.

Secondly, stipulating a higher level of proof may place the secondary and the primary
legislation in conflict. The latter refers in Section 108(2)(b) of the Social Security
Contributions and Benefits Act 1992 to the Secretary of State for Work and Pensions
needing to be satisfied that “in the absence of special circumstances, the attribution
of particular cases to the nature of the employment can be established or presumed
with reasonable certainty”: the Department’s Legal Services Team interprets this as
implying a particular standard of proof in the primary legislation - the normal civil
one.

On balance, these potential difficulties rule out the option raised in paragraph 74.
Considering the option outlined in paragraph 69, the Department has expressed a
strong policy preference for retaining the power of rebuttal.

The main arguments behind this position are cited as those in paragraph 46. Chief
among these is the possibility that exceptional and unforeseen circumstances

could lead to automatic entitlement to benefit when common sense would dictate
otherwise. There is concern that this could damage the reputation of the Scheme.
The Department has sought assurance that in no circumstances would withdrawal of
rebuttal lead to inappropriate award of benefit. No absolute guarantee can be given,
however.

Discussions between the Council and Department have identified additional reasons
for favouring a degree of flexibility rather than a legal straitjacket. Notably, these
include the ease with which guidance (but not legislation) can accommodate new and
changing evidence; also, the limits on present evidence that inevitably exist.

Another consideration concerns the Department’s experience of other regulations.
The Council understands that in the past overly prescriptive regulations have required
frequent review and amendment, with a greater burden on the legislature and
Department, and higher attendant costs.

The Council would wish to stress that at various points in the Scheme’s administration
reasonable practical trade-offs (and constraints) exist. Not infrequently, the scientific
evidence base is less complete than would be ideal - current terms of prescription
allow for this but are limited by it; the Scheme’s legal framework has a long history
over which scientific thinking has changed - legislation may not fully reflect modern
scientific thought and will in any event be limited by imperfect scientific knowledge;
as highlighted in this report, in assessing individual claimants a trade-off exists
between detailed fact-gathering in individual claimants’ cases and providing a cost-
effective service - to support this requirement, prescription focuses on the average
claimant with the average risks of occupation. Arguably, rebuttal is a further area

in which a trade-off should exist in terms of administrative efficiency: it may be

seen that in its current practice it does not provide an alternative guarantee that
assessments will always be error free. However, the case for retaining a degree of
flexibility is accepted and this rules out the option of regulatory change mentioned in
paragraph 69.
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Treating Schedule 1 as two lists

82. Nevertheless, the idea of having two schedules of prescribed diseases, one in which
presumption that the disease is due to the nature of employment would follow
directly from the prescription, another that (as now) would allow further evidence
gathering as necessary by the decision- maker, has much to commend it. Even if
enacted through guidance, it would raise awareness of the problem and would enable
a clearer separation between diseases whose causal attribution is straightforward
and diseases where it is difficult.

83. If the approach were to be noted by all stakeholders, the Council believes that,
particularly for diseases accorded presumption, the task of answering the causation
question would be simplified and the prospect of reaching a robust scientific
evaluation of the merits or otherwise of benefit award would be strengthened, rather
than diminished in all but rare and unusual circumstances.

84. In the interests of promoting a clearer appreciation of which diseases lie in which
camp, the Council has prepared two lists covering all of the currently scheduled and
presumed diseases (Appendix 1). Prescribed diseases Al2q, C1, C2, C4-C16, C19-C22,
C23 cand d, C25-C30, and D5 are excluded from consideration as these are not
covered by presumption.

85. Among the remaining prescribed diseases, the Council considers that 19 should
receive the benefit of presumption automatically, other than in very exceptional
circumstances (such as trivial (“de minimis”) exposure), whereas for 29 others there
are more foreseeable circumstances in which rebuttal could be appropriately and
soundly applied. In the case of two prescribed diseases, defined in several ways (PD
C3 and PD D10), automatic presumption should apply in part - to PD C3a but not to PD
C3b, and to PD D10b, D10c, and D10d, but not to PD D10a.

86. The first list includes 1) the majority of the cancers covered by the Scheme; 2) long
latencies conditions like occupational deafness (PD A10), osteoarthritis of hip and
knee (PD A13 and PD A14), and chronic obstructive pulmonary disease (PD D12), all
of which were prescribed with strong supporting epidemiological and population-
based evidence; 3) the asbestos-related diseases (e.g. diffuse pleural thickening (PD
D9), mesothelioma (PD D3)); and 4) disorders that are specific to occupation (e.g.
pneumoconiosis (PD D1), byssinosis (PD D2) and chronic beryllium disease (PD C17)).

87. Tt also includes occupational asthma (PD D7), occupational allergic rhinitis (PD D4),
and hand-arm vibration syndrome (PD A11), which (like pneumoconiosis, byssinosis
and chronic beryllium disease) bear a specific relationship to work. PD D7 can only be
diagnosed when, on the basis of the medical evidence, asthma is confirmed as due
to a scheduled exposure (and not merely coincidental with it); similarly, the label PD
A11 can only be applied if its manifestations are “caused by vibration”; and PD D4 only
if allergic rhinitis is diagnosed as due to an occupational sensitizer. Confirming these
diagnoses can be challenging, but logically, since the causation question is integral to
each diagnosis, once this is accepted presumption should follow without rebuttal.
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88. The second list largely comprises prescribed infections, together with prescriptions
whose exposure schedules are less specific and detailed.

89. The Council has given consideration to potential impacts that would arise if the
Scheme’s policy explicitly embraced a two-list solution. In practice they are likely to be
small, given the Department’s reassurances and evidence to hand that the causation
question only seldom leads to claims being disallowed. Under these circumstances a
proportionate low-cost solution would be to strengthen guidance to stakeholders in
this areq, rather than to amend the legislation.

90. The Council therefore proposes working with the Department’s Medical Advisory Team
to review and revise the Medical Services Training Handbooks used by the Scheme’s
medical advisors, and to explore other forms of advice to decision-makers.

Requlation 4 and decision-making within
the Scheme

91. Regulation 4 deals in the facts of a particular case and not the general probability in
groups. Hence, according to the Council’s understanding, there is no corresponding
requirement in law for the operational ‘doubling of risk’ test, drawn from the Social
Security Contributions and Benefits Act 1992 in respect of prescription, to be applied
to presumption when individuals are assessed under Regulation 4. However, for many
prescribed diseases, decisions about causation in claimants will rest on probabilities
rather than clear proofs, in which case a danger exists, since problems in causal
reasoning can easily arise, that some facts are given a salience that they do not
merit scientifically. Where decision-makers and their medical advisors weigh the
merits of rebuttal in such cases, and need to explore whether there is ‘proof’ that a
disease was not caused by the work, very often the balance of probabilities will favour
presumption under Regulation 4 on the same basis that they favour prescription -
scientifically, there will be no better way of making the determination than to employ
the group probability. Thus, at the scientific level, there will be a clear direct link
between the case for prescription and the case for presumption without rebuttal.

92. There may, nonetheless, be unusual individual circumstances which make the
application of a group’s probability and presumption highly unlikely. For this reason,
decision-makers should continue legally, as now, to be able to exercise rebuttal for all
diseases to which presumption applies.

93. This report does not include a recommendation for regulatory change. However, it is
published in the format of a Command Paper to ensure that decision-makers, medical
advisors, tribunals, and the Department are alerted to the scientific challenge of
rebuttal, and so they have access to the Council’s advice concerning its application
in policy and in practice within the Scheme. Rebuttal is, and should only be, used

sparingly.
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Assessing the extent of disablement

94. This report concerns the ‘causation’ question and the application of Regulation 4 of
the 1985 Regulations when several causes of a disease co-exist. It should be noted
that separate legislation, the Social Security (General Benefit) Regulations 1982,
governs the ‘disablement’ question, including how the extent of disablement from a
prescribed disease or injury should be assessed when another “effective cause” is also
present (Regulation 11). Different considerations arise, which may be the subject of a
future report.

Diversity and equality

95. IIAC seeks to promote equality and diversity as part of its values. The Council has
resolved to seek to avoid unjustified discrimination on equality grounds, including
age, disability, gender reassignment, marriage and civil partnership, pregnancy and
maternity, race, religion or belief, gender and sexual orientation. During the course of
the review of the rules for presumption in relation to rebuttal no matters related to
diversity and equality were apparent.
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Appendix 2: Decision Makers Guidance
on Presumption (Decision Maker’s Guide
Volume 11, Chapter 67)

67191 Most PDs are presumed to be due to the nature of a person’s employment. The
presumption does not apply® to PDs A12, C1, C2, C4, C5A, C5B, C6, C7, C12, C13, C16, C19,
C20, C21, C22, C25, C26, C27, C29, C30 and D5. The presumption applies in different ways to
PDs A10, B5, C23, D1, D2, and D12 (see DMG 67305).

1SS (II) (PD) Regs, reg 4
67192 The presumption applies when a person who has contracted a PD
1. was employed in a prescribed occupation and

2. was so employed on, or at any time within one month immediately preceding, the
date of onset of the disease.

67193 A presumption in the claimant’s favour continues to apply unless the DM is able to
rebut it, that is, to show that the disease was not due to the nature of the employment.
To do this the DM must have proof sufficient to establish the point on the balance of
probabilities. That is, the DM must be satisfied that, taking into account all the relevant
evidence, it is more probable that the disease was not due to the nature of the employed
earner’s employment than that it was?.

1 R(I) 38/52

67194 If the presumption does not apply, the onus is on the claimant to establish on a
balance of probabilities, that the disease was due to the nature of the employed earner’s
employment. This would be the case, for example, where the claim was for PD A8 and the
employed earner was not in employed earner’s employment in the prescribed occupation
on, or within one month immediately preceding, the date of onset.

67195 - 67200

6 Cm 8880, 2014, proposed amendments to this list.
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This publication can be accessed online at:
https://www.gov.uk/government/
publications/presumption-that-a-disease-is-
due-to-the-nature-of-employment-the-role-
of-rebuttal-in-claims-assessment-iiac-report

For more information about this publication,
email: iiac@dwp.gsi.gov.uk

Copies of this publication can be made
available in alternative formats if required.
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