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Foreword

As we move into our third year of operation, we can look back on the outcomes we
have achieved for consumers and businesses across the UK economy since we
assumed our powers in April 2014.

We have delivered over £1 billion of direct financial benefit for consumers; reviewed
more than 140 mergers, in at least 28 of which we found significant competition
issues; concluded market studies and market investigations which affect millions of
people across the UK, and opened new ones in markets with a combined annual
turnover of over £80 billion; conducted appeals on regulatory decisions for services
vital to consumers across the UK, and completed competition and consumer
enforcement investigations leading to changes in business practices, improved
awareness of competition and consumer law, and imposed fines in excess of

£45 million.

Despite this progress, we are acutely aware of the high expectations set for us at our
inception of pace, scale and quality, and one of our primary aims in 2016/17 is to
make further progress towards meeting those expectations.

This will be a year of finishing what we started, both in terms of the cases we have
launched and of realising the benefits of the new regime. The conclusion of the
energy and banking market investigations including the implementation of any
remedies is particularly imperative; both are markets which matter greatly to
consumers and businesses across the United Kingdom, and are important to the
overall health of the economy. We will push ahead with our market study into legal
services and launch new markets projects over the course of the year, and continue
to develop our role in the digital sphere including through an analysis of price
comparison websites.

We want to achieve a further step up in the pace, scale and impact of our
enforcement of competition and consumer law this year, complemented by support
to businesses to understand and comply with it. We will push ahead with our existing
cases to achieve tangible benefits for consumers, and will continue to replenish our
pipeline of potential projects to reveal and confront new issues. We launched 10
Competition Act and consumer enforcement projects last year, and we look forward
to achieving important milestones across that portfolio.

We will redouble our efforts to carry out all our work with greater efficiency, without
compromising quality and fairness. This includes finding new ways to achieve the
outcomes we need with leaner project teams and lower resource costs, while
maintaining legal and economic rigour. We must keep up the pace of improvement
we have achieved so far, and be ambitious and innovative in how we use our
resources to tackle market problems and achieve our mission.



Achieving our mission relies on productive relationships across all UK nations and
overseas. We will conclude our Presidency of the International Consumer Protection
and Enforcement Network, and continue to work closely with international partners.
Domestically, we will continue to play an active role in the Consumer Protection
Partnership and the UK Competition Network, will continue to work with the business
community, and we will be a passionate and expert advocate for competition with
policymakers and regulators, nationally and locally.

The consumer remains at the heart of our work, and the impact we have on
consumer welfare is the measure against which we are assessed. We hope that this
Plan gives you a strong sense of our plans and priorities for the CMA'’s third year,
and of what we want to achieve for the economy, for business, and for consumers
across the United Kingdom.

@ jég S tata

David Currie Alex Chisholm
CMA Chairman CMA Chief Executive



1. Introduction

1.1 The CMA’s Annual Plan sets out our approach to our work and how we
propose to deliver on our responsibilities in 2016/17. As part of our suite of
documents setting out our corporate strategy, it explains how we will continue
to deliver our published Vision, Values and Strategy for the 2014-2017
period." Our overall vision and mission, along with our five strategic goals,
remain unchanged. These are set out in full at the end of this chapter, and
continue to inform our choices and decisions.

1.2 2016/17 will be our third year as the UK’s lead competition and consumer
authority, and the final year of the initial three-year CMA Strategy. By the end
of the year, we expect to have substantial evidence that we have delivered a
significantly improved regime, including an assessment of the direct financial
benefits to consumers over the past three years that will for the first time be
entirely based on CMA work.

Strategic Assessment and priorities for 2016/17

1.3 Our choice of work and priorities continues to be informed by our Strategic
Assessment of the longer-term risks to UK consumers and markets, published
in November 2014.2 The Assessment highlights risks across six thematic
areas, all of which remain significant for the CMA into 2016/17:

1. Consumers’ access to markets and barriers to decision-making
2. Online and digital markets

3. Technology and emerging sectors

4. Regulated sectors and infrastructure markets

5. Markets for public services

6. Sectors that are important to economic growth

1.4  We have already undertaken a number of projects in the areas listed above
and we will do more in 2016/17. Our work in the digital sphere continues to
develop as almost all markets move towards a greater degree of online
activity. We will identify key specific digital behaviours and practices that we
can usefully address, and will prioritise these accordingly. We continue to
monitor the development of the digital agenda in the EU, working with the UK

T www.gov.uk/government/publications/vision-values-and-strategy-for-the-cma
2 www.gov.uk/government/publications/cma-strategic-assessment
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1.5

1.6

1.7

1.8

1.9

government to assess the implications and opportunities this presents. We
will follow up our projects on online reviews® and on the commercial use of
consumer data* with work on price comparison websites and in other areas.
Another area of likely focus under the broad heading of ‘sectors important to
growth’ is infrastructure markets — the government has set up a new National
Infrastructure Commission, and we hope to work with the Commission and
others to ensure that competition issues in this area are fully considered. We
will also continue to focus on markets for the delivery of public services, as
the use of market mechanisms to provide services to citizens continues to
expand into new areas.

We will develop a new strategic assessment during the course of 2016/17,
which will inform a review of our overall corporate strategy.

We set out in this Plan a number of key commitments and initiatives for
2016/17. These are intended as a challenging, ambitious set of targets to
work towards based on our known budget and portfolio, and are an indication
of our priorities for next year — in addition to our performance framework and
our other statutory and public commitments.

We enter 2016/17 with a substantial portfolio of ongoing work. Our capacity to
undertake new non-mandatory work is affected by this as well as by the
volume of work we are required by statute to carry out.®

Across all of our work, we also expect to encounter a range of challenges.
Where these can be foreseen, we will mitigate them as far as is possible — for
example, by seeking to ensure that our analysis is robust against legal
challenge, and by managing our staff and our workload carefully to allow us to
deal with changing demands over the course of the year.

However, there are a number of factors that are beyond our control, to a
lesser or greater extent, which may have an impact on our choices and what
we carry out against our aims and intentions over the coming year. Such
factors might include consumer or economic developments and the decisions
made by others; the extent and nature of the evidence available to us in
potential competition or consumer enforcement cases including the number
and quality of leniency applications that we receive; and the litigious context in
which we work. Where such factors have a significant impact on our activity
over the course of the year, we will note this in reporting on our achievements.

3 www.gov.uk/cma-cases/online-reviews-and-endorsements
4 www.gov.uk/cma-cases/commercial-use-of-consumer-data
5 For example, a regulatory appeal.



‘A better deal’ and Strategic Steer

1.10

1.11

1.12

1.13

1.14

In late 2015, the government published its plan to increase competition in the
economy, ‘A better deal’,® and its new Strategic Steer to the CMA.”

Both documents emphasise the contribution that open and competitive
markets can have on productivity, and we agree; such markets stimulate
innovation, help to increase productivity, and ultimately support consumers via
economic growth. We published a detailed paper® exploring the links between
competition and productivity in 2015, and in scoping our work, we are now
considering whether poor productivity in particular sectors is an indicator of
competition and market problems that we may be able to address.

The Steer underlines the importance of the CMA’s work to promote
competition as an alternative to regulation, working closely with concurrent
regulators and others to ensure competition is used effectively, as well as
helping government to avoid imposing unnecessary regulatory or legislative
barriers to competition. The Steer also explicitly encourages the CMA to make
recommendations on government interventions at a local level, working with
local authorities across the United Kingdom to seek to ensure that their
activities do not have an adverse effect on competition.

The Steer reaffirms the government’s commitment to implement CMA
recommendations unless there is a strong policy reason not to do so.
Demonstrating this commitment, ‘A better deal’ pledges action on specific
previous policy recommendations to government by the Office of Fair Trading
(OFT), and reiterates the government’s commitment to act on the
recommendations arising from the energy and retail banking market
investigations. The CMA welcomes the government’s commitment to consult
on civil fining powers for breaches of consumer law, as previewed in ‘A better
deal’.

We fully agree that competition can be a key means of ensuring that national
and local markets work well without the need for heavier regulation. We will
also continue to review our own processes, procedures and practices to
remove any of our own unnecessary burdens on business — for example,
reviewing further tranches of old remedies imposed in previous markets and
mergers investigations and removing those that are no longer appropriate.

6 www.gov.uk/government/publications/a-better-deal-boosting-competition-to-bring-down-bills-for-families-and-

firms

7 www.gov.uk/government/consultations/competition-regime-competition-and-markets-authority-governments-
strategic-priorities
8 www.gov.uk/government/publications/productivity-and-competition-a-summary-of-the-evidence
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1.15 We see a close fit between the Steer and our own emerging plans for next
year, although of course we remain independent of government in our choice
of work and our prioritisation of specific issues. Our independence is widely
recognised (including in the Steer) as a fundamental strength of the UK
regime and we will ensure that it is preserved. All of our decisions are based
ultimately on an assessment of how we can best work to the benefit of
consumers, in line with our primary statutory duty, and this is our key
consideration in the choices that we make as an organisation.

CMA tools and functions

1.16  We take a holistic, integrated approach across our work, selecting those tools
we believe will achieve maximum positive impact for consumers and the UK
economy.

1.17 The CMA'’s functions include the following:

e To investigate mergers that have the potential to lead to a substantial
lessening of competition.

e To conduct studies and investigations into particular markets where there
are suspected competition and consumer problems.

e To investigate individual businesses to determine whether they have
breached UK or EU competition law and bring criminal proceedings
against individuals who commit the cartel offence.

e To enforce a range of civil and criminal consumer protection legislation,
tackling issues which suggest a systemic market problem or which affect
consumers’ ability to make choices.

e To work with sector regulators that have concurrent competition law
powers to enforce competition law in the regulated sectors and to promote
competition for the benefit of consumers in the regulated sectors (gas,
electricity, water, post, aviation, rail, communications, financial and
healthcare services).®

e To conduct regulatory appeals and references in relation to price controls,
terms of licences or other regulatory arrangements under sector-specific
legislation.

9 These include decisions of regulators such as Ofcom, Ofgem, Ofwat, Monitor, the Financial Conduct Authority,
the Payment Systems Regulator, Northern Ireland Authority For Utility Regulation, the Office of Rail and Road
and the Civil Aviation Authority.



CMA vision

Our mission is to make markets work well in the interests of consumers, businesses and
the economy, and our overall ambition is consistently to be among the leading competition
and consumer agencies in the world. Underpinning our mission are five strategic goals:

Deliver effective enforcement

Deter wrongdoing and prevent consumers losing out from anti-competitive mergers or
practices.

Ensure that businesses and individuals understand the law and know that effective
sanctions follow if they break it.

Pursue the right cases and manage them well so we make good, timely decisions that
stand up to appeal.

Extend competition frontiers

Use the markets regime to improve the way competition works where evidence shows
it can most benefit consumers.

Ensure the application of competition law and policy in regulated sectors, working
alongside sector regulators.

Act to encourage effective competition where markets and business models are
evolving.

Refocus consumer protection

Empower consumers to exercise informed choice, using both competition and
consumer powers to help markets work well.

Lead policy development and identify and pursue complex, precedent-setting cases
where the CMA is best placed to intervene and can have the greatest impact on
markets.

Support and work effectively alongside other UK consumer agencies.

Achieve professional excellence

Conduct legal, economic and financial analysis to the highest international standards
while avoiding unnecessary burdens on business.

Manage all our cases efficiently, transparently and fairly to meet demanding deadlines
and external expectations of pace, rigour and fairness.

Lead the development of legal, economic and business thinking on competition.

Develop integrated performance

Combine staff from different professional and organisational backgrounds into effective
multidisciplinary teams.

Use all the competition and consumer measures at our disposal where they can have
most impact and apply lessons and experience from each to improve its performance.

Complement the work of other consumer, regulatory and enforcement authorities, and
act as a trusted competition adviser across government.




2.1

2.2

2.3

Enforcement

The effective enforcement of competition law and consumer protection law is
central to the CMA'’s purpose. Our enforcement powers enable us to tackle
conduct that breaches competition or consumer law, and also to deter
businesses and individuals from future infringements. The CMA is determined
to protect consumers from illegal anti-competitive practices, and from harmful
unfair trading practices. Combating such practices matters for businesses as
well as consumers — not only because businesses can themselves be the
victims of anti-competitive conduct, but because effective enforcement of the
law, protecting competition and fair trading, encourages good business
practice and business efficiency. That, in turn, enables markets to work better,
to the overall benefit of our economy and our society.

In 2016/17, we will seek to carry out a higher volume of enforcement cases
and projects, doing so as efficiently and quickly as possible, without
compromising fairness and rigour. We will base these on strong evidence,
aiming to achieve significant impact in terminating illegality and deterring
future breaches of the law.

In February 2016, the National Audit Office (NAQO) published its report'® into
the UK competition regime. It highlighted that the CMA has made significant
progress in improving how the UK’s competition regime works since the last
NAO review in 2010, including innovative and efficient merger control,
strengthened legal processes and high success rates in the courts. In line with
our own ambition, the NAO highlighted the need the need to increase case
flow in the enforcement of competition law. Our increased focus on swift and
decisive enforcement of competition law, alongside sector regulators and
supported by targeted communication tools to raise awareness, will help to
address the areas for improvement which the NAO identifies.

Competition enforcement

2.4

2.5

Over the past few years, we and our predecessors in the OFT have sought to
improve various aspects of competition enforcement — in particular fairness
and rigour, the volume of case work, and the time taken on cases. Similar
ambitions were expressed by the government in the March 2012 policy paper
that paved the way for the legislative changes to the UK competition system.

We have made considerable progress in addressing concerns about fairness,
rigour and process, and this has been noted by external experts. Of course,

10 hitps://www.nao.org.uk/report/the-uk-competition-regime/
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2.6

2.7

2.8

there are no grounds for complacency, and we will maintain and build on our
progress to date.

At the same time, we are have made clear that there remains work to be done
in increasing the volume and speed of case work. Our figures for opening new
cases and the speed with which we have progressed them compare
favourably with past practice in UK competition enforcement, but we are
determined to improve this record.

We seek a balanced portfolio of cases — including large cases that have wider
impact, and smaller, more local cases, that send the message that no
business is beyond the reach of competition enforcement. We want to cover
the nations and regions of the UK, and a variety of sectors. Among other
factors, we will have regard to our strategic interest in looking at emerging
markets, at markets for public services, and at markets served by small and
medium-sized enterprises (wWhere evidence suggests that there is a lower
level of awareness and understanding of competition law). These objectives
are, of course, subject to the fact that we cannot control the type of cases that
are drawn to our attention or of which we otherwise become aware. Within the
CMA, the most serious anti-competitive agreements between competitors are
handled by a specialist cartels group. This group has the expertise to handle
cartel-specific aspects of enforcement, such as the use of our immunity and
leniency programme and of covert intelligence techniques to unearth evidence
of cartels, and prosecutorial skills where the criminal offence is engaged.

In terms of the criminal cartel offence, our approach over the next year must,
inevitably, draw on lessons learned from the recent galvanised steel tanks trial
where those defendants who successfully pleaded ‘not guilty’ based their
defence on the contention that their action did not meet the legal requirement
that the offence could only be committed if the person acted ‘dishonestly’. The
law has now been changed so that, in respect of cartel activity occurring from
April 2014 onwards, there will no longer be a requirement to prove
‘dishonesty’. In respect of cartel activity that occurred before April 2014, for
which the ‘dishonesty’ requirement still applies, we will review future cases
having regard to the issues highlighted in last summer’s trial. We will also
continue to consider the use of Competition Disqualification Orders in suitable
cases.

Consumer protection

2.9

Our powers to protect consumers from unfair trading practices and unfair
contract terms complement our powers to protect consumers from anti-
competitive practices. As with competition law, the CMA shares its consumer
protection powers with a range of partner organisations. We will prioritise

10



2.10

2.11

212

projects where there are systemic market problems or where consumers are
unable to exercise choice, or where we can expect to achieve wider impact,
for example, by developing the law or by having a deterrent effect. This role
complements and reinforces the effects of our other work to improve markets
and to support productivity and economic growth, by addressing problems
where competition enforcement alone does not, or cannot, make a market
work well for consumers.

In developing our pipeline of consumer work, we will rely firmly on the
intelligence we gather on consumer issues, including from partner
organisations, and we will continue to use our improved digital capabilities to
help us understand the problems that consumers encounter.

In October 2015 the CMA, together with other enforcers such as

Trading Standards Services (TSS), acquired a new power to incorporate
additional measures into undertakings provided by a trader or in an
enforcement order imposed by a court. These ‘enhanced consumer
measures’ (ECMs) can require the trader to provide redress for consumers
affected by a breach of consumer law, improve future compliance with the
law, or improve information provided to consumers to promote greater
competition. This is an important addition to our toolkit for achieving better
outcomes for consumers. We will consider the use of ECMs, as appropriate,
when tackling consumer law infringements under Part 8 of the Enterprise Act
2002. ECMs became available to enforcers on 1 October 2015 and only apply
to breaches of consumer law occurring from that date onwards, so their use is
still bedding in.

In response to Which?'s supercomplaint to us on pricing practices in
groceries,'! the CMA recommended changes to legislation and guidance
related to pricing practices. In 2016/17, the CMA will continue to work with
retailers, the Department for Business, Innovation and Skills (BIS) and the
Chartered Trading Standards Institute on implementing these
recommendations.

Compliance and complaints

2.13

We know most businesses want to comply with the law, and it is important to
help them avoid illegal anti-competitive practices and unfair trading in the first
place, and to report to us when they see such practice by others. Alongside
stepping up enforcement we will use communications tools to raise

" hitps://www.gov.uk/cma-cases/groceries-pricing-super-complaint
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2.14

2.15

awareness of the law, change behaviour, minimise the burden of complying
(especially for smaller firms), and encourage complaints.

During 2016/17 we will continue to take the outcomes of enforcement cases
to ensure that relevant businesses and consumers are fully aware of the
implications for their own behaviour. We will also target sectors where
intelligence informs us that compliance may be poor, aiming to increase
awareness of the law and generate complaints that we can follow up.

During 2015/16 we produced new online films and tools to help SMEs
understand competition law better, and materials to help businesses comply
with new laws on unfair contract terms. During 2016/17 we will use insights
from the research and pilots we have conducted to ensure that as many
businesses as possible have access to these materials.

Key commitments and initiatives

2.16

In 2016/17, we will:

e launch as many new civil competition enforcement investigations as
possible, where we have the requisite evidence, with four as a minimum;

e open new criminal investigations and pursue prosecutions as appropriate,
having regard to lessons from our most recent case as well as the change
in the law in respect of cartel activity occurring from April 2014;

e continue to improve processes and challenge our ways of working to
decrease the time taken to conclude competition enforcement
investigations against a rolling three-year average benchmark;

e launch as many consumer cases or projects as possible where we have
the requisite evidence, with three as a minimum;

e make appropriate use of advisory and warning letters in the case of
suspected breaches of competition law, encouraging compliance without
the need for a full formal investigation, and reinforcing this by publicising
the broad facts where appropriate; and

e conclude our consumer enforcement cases effectively either by agreement
or by proceeding to litigation, with the majority to be concluded within
18 months of being publicly opened.

12



3.1

3.2

Markets and mergers

In some markets, change may be needed to maximise the potential of
competition for the benefit of consumers and the economy, even where there
is no breach of competition or consumer protection law. The UK’s markets
regime allows us to look at specific markets or practices, and to consider how
competition can work better in these markets in the interests of customers
(whether consumers or business customers).

Meanwhile, the mergers regime allows us to consider whether mergers and
acquisitions may lead to changes in a particular market which could lead to
adverse outcomes or distort the competitive dynamic among businesses,
which negatively affects consumers.

Markets work

3.3

3.4

3.5

3.6

The CMA will conclude its two major market investigations into energy and
retail banking this year, and will also conclude the private healthcare market
investigation begun by the Competition Commission and remitted to us by the
Competition Appeal Tribunal. All three of these investigations are being
conducted by groups of independent members from the CMA’s panel.
Following the publication of the final reports, the CMA will focus on the
efficient implementation of any remedies which may apply.

Following the conclusion of the energy and retail banking market
investigations, we will commence a review of how we carry out market
investigations. This will allow us to identify opportunities to improve how we
carry out these complex projects in the future.

We will launch new market studies, calls for information or market
investigations, focusing on areas in which we perceive there to be significant
risks to consumers and the effective functioning of markets.

Price transparency and the ease by which consumers can compare different
products and services are issues in both our energy and retail banking current
market investigations, as well as some previous investigations. Consumers
need to be able to access, assess and act on information for competition in
markets to work well; online choice tools can play a central role in addressing
competition concerns in UK markets. In 2016/17 we plan to undertake
analysis on price comparison websites, with the aim of understanding whether
problems exist in the sector and if so what changes might be needed to make
sure it operates competitively and in the best interests of consumers.

13



3.7

3.8

We will work closely with the government’s new National Infrastructure
Commission and others, to ensure that infrastructure markets operate
competitively and effectively, and we will continue to focus on public services
markets, as delivery of these services to citizens becomes increasingly
subject to market mechanisms.

We will work independently or alongside sector regulators, as each project
demands.

Mergers work

3.9

3.10

3.11

Under the Enterprise Act 2002 (as amended by the Enterprise and Regulatory
Reform Act 2013) the CMA is obliged to obtain and review information relating
to merger situations, and is under a duty to refer for a phase 2 investigation
relevant mergers where it believes that it is or may be the case that they have
resulted or may be expected to result in a substantial lessening of competition
in a UK market. The CMA’s work on mergers seeks to ensure that the harmful
effects of some mergers, which can include higher prices, lower quality or
reduced innovation in a market, are mitigated, prevented or remedied.

The voluntary nature of the UK merger regime is valued by business as it
ensures that mergers that raise no competition concerns are not unduly held
up by regulatory scrutiny, and thus helps to minimise burdens on business. In
order to deter anti-competitive merger activity while preserving the benefits of
the voluntary regime, the CMA will maintain a balanced and targeted
approach to investigating non-notified mergers.

In certain circumstances, the CMA may decide not to refer a merger for a
phase 2 investigation even if it believes that it is or may be the case that the
merger has resulted or may be expected to result in a substantial lessening of
competition in a UK market. As well as doing so in markets of insufficient
importance,’? the CMA can also accept undertakings in lieu of a reference for
a phase 2 investigation. These undertakings in lieu must resolve the
competition concerns identified by the CMA, for example by divesting stores
in local areas where the overlap between merging parties’ stores gives rise to
competition concerns.’® During 2016/17 we will review our policy and
procedure in relation to accepting undertakings in lieu. If there is a case for

12 For more detail about the exception for markets of insufficient importance (the ‘de minimis exception’), see
Mergers: Exceptions to the duty to refer and undertakings in lieu of reference guidance (OFT1122, adopted by
the CMA), December 2010, chapter 2.

3 For more detail about undertakings in lieu, see Mergers: Exceptions to the duty to refer and undertakings in
lieu of reference guidance, chapter 5, and Mergers: Guidance on the CMA'’s jurisdiction and procedure (CMA2),
January 2014, chapter 8.
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change on our application of any exception to the duty to refer, we will consult
on revised guidance.

Remedies implementation, monitoring, enforcement and review

3.12

3.13

3.14

3.15

Where the CMA makes a final decision to introduce remedies in markets or
mergers cases, it has to ensure that these measures are appropriately
implemented, monitored and enforced. We are responsible for all aspects of
the ‘remedies life cycle’, from implementing remedies to making an Order or
accepting undertakings, monitoring and enforcing compliance and reviewing
whether remedies remain fit for purpose. We carry out these functions in
relation to merger and market remedies in a timely and effective manner, and
seek to capture the benefits arising from institutional reform in this area of
activity.

In 2015/16 we commenced a programme of work to systematically review our
existing remedies with the aim of removing measures that are no longer
appropriate or may now be restricting or distorting competition. We will build
on this work in the coming year, launching further reviews of existing mergers
or market remedies. This will include a further tranche of 30 to 40 merger
remedies that are more than ten years old, meaning that the CMA will have
reviewed most of the merger remedies over ten years old that it inherited from
the predecessor organisations. Further reviews will be selected by application
of our prioritisation criteria, and may be either on our own initiative or in
response to submissions from affected parties.

The CMA is subject to statutory timescales for the implementation of remedies
— we are making a commitment to meet these timescales without the need for
an extension in at least 70% of phase 2 merger and market cases in the
coming year.

In line with the NAQO’s recommendation arising from its review into the UK
competition regime,' we will further develop our understanding of consumer
behaviour to inform proposed remedies, including greater testing of remedies
before implementation.

4 https://www.nao.org.uk/report/the-uk-competition-regime
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Regulatory appeals

3.16 The CMA is responsible for references and appeals against the decisions of
certain regulators,'® including the responsibilities conferred more recently by
the Health and Social Care Act 2012, the Civil Aviation Act 2013 and the
Financial Services (Banking Reform) Act 2013.

3.17 The CMA conducted three regulatory appeals in 2015 and, in January 2016,
the Competition Appeal Tribunal referred two telecoms appeals to the
CMA. Although it is not possible to predict which (if any) decisions of which
regulators will be referred or appealed to the CMA, we have no reason to
believe that our work will diminish in 2016/17. We are therefore working to
ensure that we have the necessary skills among our staff and members to
resource these cases appropriately. In selecting groups of CMA panel
members to consider such cases, the CMA will ensure that there is no conflict
between their role in doing so and any other roles they are performing for
the CMA.

3.18 The current regulatory appeals regime is quite a varied one. The CMA is
ready to work with the government to implement any reforms it decides to
make to bring greater consistency to the regimes.

Key commitments and initiatives
3.19 We will:

e launch an internal project to consider the use of formal information-
gathering powers across the CMA's mergers and markets portfolio at both
phases;

e following the conclusion of the energy and retail banking market
investigations, commence a review of how we carry out market
investigations;

e launch two to four new markets projects in the course of this year,
including one on the subject of price comparison websites;

e launch one to two new pieces of policy or markets work in the regulated
sectors;

5 These include decisions of regulators such as Ofcom, Ofgem, Ofwat, Monitor, the Financial Conduct Authority,
the Payment Systems Regulator, Northern Ireland Authority For Utility Regulation, the Office of Rail and Road
and the Civil Aviation Authority.
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seek to clear at least 70% of merger cases that are less complex (and
therefore do not require an issues meeting and case review meeting)
within 35 working days;

publish guidance on how to interact with the CMA on non-notified mergers
including the operation of our mergers intelligence work;

launch a review of the CMA's Commentary on Retail Mergers;

launch a review of 30 to 40 older, mostly behavioural, merger remedies
using a similar approach to the review of 76 structural merger remedies
conducted in 2015/16;

launch three to four further reviews of existing merger or market remedies
in the course of this year;

launch an internal review of the practical, legal and policy considerations
involved in the design, implementation, enforcement and monitoring of
remedies in regulated sectors; and

seek to implement phase 2 merger and market investigation remedies
without the need for an extension to the statutory deadline in at least 70%
of cases, as measured as a three-year average of all relevant merger and
markets cases.
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4.1

Partnership and advocacy

Achieving our strategic goals depends heavily on effective working with our
range of partners — including consumers and businesses — and making the
best possible case for competition, including to those whose principal focus is
on other policy objectives. In line with our strategic goal of developing
integrated performance we will build ever closer relationships with partners, to
ensure that the competition and consumer regimes can achieve the maximum
possible benefit with minimal duplication or burden on business.

Consumer and business engagement

4.2

We have worked hard to build a strong understanding of consumer and
business issues and concerns across the entire range of our work, and
remain committed to maintaining and developing this understanding in the
future. We will do this in 2016/17 by:

e establishing the ‘consumer lens’ as a series of challenges throughout the
life cycle of our projects, so that we are proactive in our approach to
assessing the impact of our work on consumers. This systematic challenge
that we have built into our processes ensures that in all projects across our
portfolio we will have a clear understanding of, and take proper account of,
the consumer perspective;

e building on our experience to date of trialling wider engagement initiatives,
such as regional and thematic ‘ideas days’, project-specific consumer
‘roundtables’ and dedicated consumer response hearings. We will
continue with these approaches to wider consumer engagement in our
future projects;

e continuing to engage directly with businesses, including small and
medium-sized enterprises, their representative bodies and trade
associations, building on previous successful roundtables and visits by
CMA senior executives to different parts of the UK. Such engagement
serves to raise awareness both of the CMA, and of competition and
consumer law amongst the business community across the UK. Most
importantly, it provides the CMA with useful opportunities to hear about the
economic challenges which businesses of all sizes face and any
experience they have of anti-competitive practices;

e investing in our digital capability and supplementing our existing
intelligence gathering techniques with more sophisticated monitoring of
online information. We have trialled new approaches and are developing
our understanding of the potential value of this additional capability; and
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e evaluating our progress so that we continue to develop and expand the
ways in which we engage with consumers.

Consumer partners

4.3

4.4

4.5

We will continue to play an active role in the Consumer Protection Partnership
(CPP), which brings together key players in the consumer landscape, and will
lead a CPP working group to tackle one of the priority areas of consumer
detriment identified as part of the CPP Strategic Assessment. In all our work
with the CPP we will aim to bring a market focus to its collective assessment
of the important issues facing consumers to ensure that the Partnership’s
activities have the widest possible impact.

We will continue to work with the National Tasking Group, part of the National
Trading Standards Board, and with Trading Standards Scotland, to ensure
that the highest priority consumer cases are allocated appropriately between
the CMA and TSS. We will also support the work of TSS, for example in the
area of unfair contract terms where the CMA holds the policy lead, and will
continue to work closely with individual TSS on specific cases.

We will continue to develop our relationships with other important consumer
partners throughout the UK, outside of the CPP groups including through the
Consumer Concurrencies Group, which is chaired by the CMA, and by
strengthening our bilateral relationships with others such as the Advertising
Standards Authority, the Information Commissioner’s Office, and Which?.

Concurrent regulators

4.6

4.7

The CMA and concurrent regulators are working together closely to use the
enhanced concurrency arrangements, which came into effect in April 2014, to
make competition work better for consumers in these essential services. Our
aim is to ensure that competition law is applied effectively and consistently in
regulated markets such as energy, communications, rail, water and financial
services.

The sector regulators are subject to statutory obligations to consider, before
taking enforcement action under certain direct regulatory powers,'® whether
enforcement under the UK or EU competition law prohibitions would be
more appropriate. There has already been much positive progress over the
18 months in which the enhanced concurrency arrangements have been in
place, which we will look to build on in 2016/17. The CMA’s work on

16 As specified in the relevant legislation.
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competition in the regulated sectors does not just focus on competition law
cases, but also involves broader thinking and advocacy on opportunities to
promote effective competition, for the benefit of consumers, in these sectors,
working with the relevant regulators and other interested parties as
appropriate.

The UK and beyond

4.8

4.9

4.10

4.11

412

The CMA is a UK institution, with a remit that extends across England,
Northern Ireland, Scotland and Wales. While most of our staff are located in
our London office, we have representatives in Scotland, Wales and Northern
Ireland.

We will hold CMA Board meetings in Cardiff and Belfast during this annual
plan period (having held a Board meeting in Edinburgh in November 2015),
and will continue to build on relationships with partners in the nations in the
year ahead. New consumer and competition powers are being devolved to
Scotland through the Scotland Bill and we will work with both the UK and
Scottish governments to help to ensure their effective implementation. We will
also consider appropriate CMA follow-up to the Scottish government’s
strategic assessment of markets in Scotland, on which we have worked
collaboratively during 2015/16. As the devolution agenda also gathers pace
within England, we will ensure that we engage with the economic and policy
diversity that exists right across the UK.

We will continue to work with the Welsh Language Commissioner and her
officials to implement a new Welsh Language Standards regime. This regime
will come into force shortly and will replace the existing Welsh Language
Scheme.

Internationally, the UK strives to be one of the world’s leading competition and
consumer regimes. With our primary duty to promote competition, both within
and outside the UK for the benefit of consumers, we coordinate our actions
with those of agencies in other countries and, where appropriate, help other
jurisdictions to develop robust systems.

We have a role to play in coordinating our actions with international
counterparts on cases and projects, in particular working closely with other
EU member states and with the European Commission as part of the EU
Consumer Protection Network and European Competition Network. We will
continue to collaborate with our European and international partners to ensure
that consumers are protected in relation to domestic and cross-border
transactions.
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413

414

4.15

Our work internationally also helps us to influence UK and wider law and
policy development. Our work with the European Commission is especially
important and we will continue this actively. We will focus in particular on
providing input to its work aimed at fostering the Digital Single Market and
reducing barriers between member states to online commerce for businesses
and consumers; efforts further to empower national competition authorities
across Europe to be effective enforcers; and the ongoing review of the EU
Merger Regulation. The UK referendum on continued EU membership in June
is a key event during 2016/17 that could have a significant bearing on our
work in the future.

Recognising that competition and consumer issues — and businesses
themselves — are increasingly global, we will continue to play a constructive
role in international organisations and networks, including the Organisation for
Economic Co-operation and Development (OECD) and International
Competition Network. In July 2015, we assumed the presidency of the
International Consumer Protection and Enforcement Network (ICPEN) and we
will continue to hold the role until June 2016. ICPEN is a network of more than
50 countries whose aims are to protect consumers’ interests around the
world. Under the banner of ‘Better Enforcement Together’ we have been
focusing on delivering enforcement to tackle issues of common concern to
consumers across the globe. We are also seeking to build capacity for the
members of the Network and for the Network as a whole. We are working
closely with Germany and Turkey, which assume the Presidency in 2016/17
and 2017/18 respectively. ICPEN has been a rich source of intelligence and
has provided significant opportunities to work with our international
enforcement partners. We expect this to continue in the coming year.

In addition to participating in multilateral organisations, bilateral relations are
key to our work. We will continue to develop our bilateral relationships with
our counterpart competition and consumer authorities, prioritising in particular
those relationships that can best support our strategic goals and the delivery
of our frontline work.

Advocacy and evaluation

4.16

We will continue to use our expertise, knowledge and insight to advise others,
including government, on how competition can work for the benefit of
consumers, businesses and the UK economy. We will challenge current and
proposed policies that unnecessarily restrict or impede competition, and will
work with colleagues in central and local government to help them to
understand the benefits of doing so. We will assist local authorities to
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417

4.18

4.19

understand competition law and explore how competition tools, rather than
regulation, may help to achieve better market outcomes in local areas.

Our advocacy work has three main areas of focus:

(a) Proactive advocacy on substantive issues where we consider government
could improve how markets function for the benefit of consumers.

(b) Reactive advocacy, responding to government requests for assistance in
ensuring that competition considerations are properly factored in to
policymaking, and responding to emerging situations and the actions of
government, to ensure that emerging legislation does not harm
competition.

(c) Enhancing the capacity of other government departments, local
authorities and relevant bodies to design policy that ensures the benefits
of competition are realised and to be better able to identify and address
competition issues in markets they oversee.

Our programme of advocacy work will evolve throughout the year. We will
continue to advise government in areas where we have ourselves done work
recently, for example on the regulation of higher education, the use of public
sector information, and detecting bid-rigging in public procurement. We will
also follow up on themes highlighted in ‘A better deal’, including pharmacies
and dentists. We will report on our advocacy projects in our annual report and
accounts.

We will continue to draw on the best academic thinking and practical
experience of competition and consumer interventions to evaluate our work,
including:

(a) estimating the impact of each project as it completes;

(b) evaluating projects to identify the costs and benefits, and lessons learned;
and

(c) exploring further how best to assess the CMA'’s wider impact on economic
growth including through deterrence or improving the prospects for exit,
entry and innovation in markets.
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Key commitments and initiatives

4.20 We will:

e successfully conclude our term as Presidency of ICPEN, working with
national and international partners to deliver a programme of work focused
on enforcement on issues of global concern to develop and deliver our
consumer portfolio;

e continue to play a leading role in the development of consumer protection
internationally, particularly in Europe;

e carry out and publish research among stakeholders in a range of our
concluded projects, to inform further improvements to our project delivery;

e publish two economic research projects, including one on the indirect
benefits of competition policy to the economy and consumers, and two
evaluations of the impact of completed work;

e based on our work, make recommendations to the government on the
impact of policy frameworks on competition in at least two sectors; and

e work with the National Infrastructure Commission to help it to take full
account of competition issues.
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5.1

Developing the CMA

The efficient and effective delivery of our mission requires a strong internal
organisation and the recruitment, retention and development of a highly
talented staff. In line with our strategic goals of achieving professional
excellence and developing integrated performance, we will continue to identify
opportunities to improve the effectiveness of the organisation. We will make
the most of our matrix structure to ensure that colleagues feel invested in the
CMA, are engaged in their own work and aware of what is happening in the
wider organisation. We will look for opportunities to refine and improve our
processes to ensure that we are highly effective, that we share and learn from
best practice internally and externally, and that we promote a culture of
continuous improvement within the organisation.

Project management and delivery

5.2

We will further embed and refine our common approach to managing projects
across the CMA portfolio, reflecting on the experience of the CMA to date. We
will investigate how to achieve the outcomes we need with leaner project
teams and lower resource costs while ensuring we retain legal and economic
rigour. Our systems and working practices will continue to promote flexibility
and collaborative working while maintaining an overarching focus on timely
and robust decisions.

Matrix-based working

5.3

Supported by our Project Management Office, we will continue to bring
together different professions, experience and skill sets to form
multidisciplinary teams that maximise the achievement of robust outcomes
at pace. Integrating people in this way will further enhance the skills and
experience of our staff and build greater organisational capability and
resilience, as people benefit from opportunities to work with and learn
from others.

Professional development

5.4

Dedicated teams — a CMA Academy for skills specific to our work, a Know
How team to share information and precedent, and an HR team to access the
Civil Service Learning framework for management and leadership skills — will
work together to continue to evolve our learning and development offer, based
on business needs. This will enable colleagues to develop the core sKills,
knowledge, and behaviours they need to contribute to CMA business
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effectively, meet professional requirements and carry out projects in line with
organisational specifications and performance management standards.

Professional groups

5.5

We aim to help staff achieve their aspiration, potential and the highest
standards of performance. We will continue to embed career and professional
development for CMA staff through leadership from their Heads of Profession
and our Career and Professional Development Hub.

Identifying and developing potential

5.6

5.7

5.8

5.9

5.10

We need the right people in the right role, with the right skills, at the right time.
Investing in all of our people will mean we can improve the skills we have to
help us to meet our current and future challenges, and enable colleagues to
reach their full potential and perform at their best.

We will add value to the work of the CMA, its staff, colleagues and community
by creating mechanisms and processes that enable colleagues to learn,
develop and maximise their talents. This will, in turn, support the CMA’s
ambition to be a great place to work.

We will ensure our people have greater control over their career development,
and will support their development and career plans to enable them to reach
their full potential. This will enable us to better attract, develop and retain our
staff, enhancing the CMA’s reputation externally as a great place to work. We
will measure our success through the annual Civil Service People Survey.

We will continue to identify opportunities to increase people management
effectiveness in the organisation by making improvements in the ‘4Cs’ of the
CMA People Strategy: Commitment, Capability, Capacity and Culture. We will
measure the impact of these via staff engagement surveys, staff turnover and
key people indicators and taking account of internal challenges presented by
Civil Service Reform and the Spending Review.

We will promote and support continuous improvement within the CMA using
the outcome of the Spending Review to inform and guide our medium- and
long-term operational plans. This includes continuing to assess and refine our
approach to projects, and identifying opportunities to improve the efficiency
and pace of how we select, manage and carry out our portfolio of work.

25



Key commitments and initiatives

5.11

We will:

increase the engagement score in the annual Civil Service People Survey
to become one of the Civil Service High Performers, by taking corporate
and local action on feedback from our staff as a result of participation in
the survey, fulfilling our ambition to make the CMA a great place to work;

comply with the general Public Sector Equality Duty and the specific
duties. We will give a progress report on how the CMA is demonstrating its
achievement of these against its published objectives and our desire to
create an inclusive environment and culture;

during the year, meet the government target of paying 80% of undisputed
invoices within five working days of receiving them; and

find ways to achieve the outcomes we need with leaner project teams and
lower resources costs, while ensuring we maintain legal and economic
rigour.
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6.1

6.2

6.3

Resources

The 2015 Spending Review settlement allocated the CMA’s budget for
2016/17 as a Resource Departmental Expenditure Limit (Resource DEL)
budget before depreciation of £65.94 million and a Capital budget of

£2.2 million. This is a flat Resource DEL settlement, over the remaining
Spending Review period, representing a reduction over the four years of 7%
in real terms.

The Resource DEL settlement places a limit of £17.75 million on
administration expenditure (before depreciation). Personnel costs represent
approximately three quarters of the CMA'’s budget.

As Accounting Officer, the CMA’s Chief Executive is personally responsible
for safeguarding the public funds for which he has charge, for ensuring
propriety and regularity in the handling of public funds, and the day-to-day
operations and management of the CMA.
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Annex A: CMA Performance Framework

A1

A2

A3

A4

A5

The CMA, as a non-ministerial department, has the freedom that status
confers to prioritise its resources and its activity. It has full operational
freedom to make case decisions independently in line with the legal
framework and with internationally agreed good practice. This annex sets out
the performance the government expects from the CMA. It also describes how
the CMA will fulfil the performance reporting requirements of the Enterprise
and Regulatory Reform Act 2013.

The CMA board is accountable for the success of the CMA as a whole and
the delivery of the objectives set out in this document. The CMA'’s Chief
Executive is the Accounting Officer for the CMA and is accountable to
Parliament for its use of public money.

The CMA'’s mission is to make markets work well in the interests of
consumers, businesses and the economy. Its overall ambition is
consistently to be one of the leading competition and consumer agencies in
the world.

The government expects the CMA to have a beneficial impact on consumers,
on business behaviour and on productivity and growth in the economy, and to
make robust decisions and implement effective and proportionate remedies.

The CMA will report annually on:

e the delivery of a target of direct financial benefits to consumers of at least
ten times its relevant costs to the taxpayer (measured over a rolling three-
year period);

¢ the ratio of direct financial benefits to consumers and costs for its principal
tools; and

e its assessment of wider benefits of its work, for example on growth,
business and consumer confidence in markets, compliance with
competition law and deterrence of anti-competitive behaviour.

Underpinning the CMA’s mission are its five strategic goals:

1. Deliver effective enforcement
The government expects the CMA, in line with its overall mission, to:

e make strong and effective use of all its competition tools across a range of
projects;
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e select and conclude an appropriate mix of cases, including economically
complex ‘effects’ cases and multiparty cartel cases, to maximise impact,
end abuse and create a credible deterrent effect across the economy;

e seek to conclude more and swifter cases while maintaining fairness and
without this being at the expense of lower financial penalties;

e ensure its decisions are robust to achieve a greater number of
successfully concluded cases and investigations compared to the
historical record; and

e increase the proportion of successful defences against appeals of its
infringement decisions.

The CMA will report annually on:

¢ the number and nature of cases pursued under each of its enforcement
tools, specifically:

— the Competition Act regime;
— the criminal cartel offence; and
— merger control;
e the outcomes of cases, including the level of fines imposed;

e delivery of a target of an increased number of Competition Act cases
against a rolling three-year average benchmark of previous OFT/CMA
performance;

e delivery of a target of a reduction in the time taken to bring Competition
Act cases to a final conclusion against a rolling three-year average
benchmark of previous OFT/CMA performance;

e delivery of a target of an increase in the proportion of successful defences
against appeals of its infringement decisions against a rolling three-year
average benchmark of previous OFT/CMA performance;

e activities to ensure timely and appropriate responses to its information
requests;

e comparisons of performance over time and against appropriate
international benchmarks; and
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e evaluation of the impact of at least two cases (including at least one
market study or investigation).

2. Extend competition frontiers
The government expects the CMA:

e to identify markets where competition is not working well and tackle the
constraints on competition in these areas;

e to assess specific sectors where enhanced competition could contribute to
faster growth;

e toincrease the number and speed of cases pursued under the markets
regime;

e to work with sector regulators to stimulate a step change in the effective-
ness of the concurrency arrangements, encourage the effective use of
concurrent competition tools to tackle anti-competitive practices and
promote competition; and

e to play a key role in challenging government where it creates barriers to
competition.

The CMA will report annually on:

e the number and nature of cases pursued under the markets regime;
e the time taken to bring such cases to conclusion;

e the outcome of cases;

e its activities to promote competition in the regulated sectors and tackle
anti-competitive practices, competition enforcement in regulated sectors
and the operation of the concurrency regime;

e its impact on government policy including the government’s response to
recommendations made to it; and

e the longer-term impact of its interventions.

3. Refocus consumer protection
The government expects the CMA:

e to work with partners to make the new consumer arrangements work.

30



The CMA will report annually on:
e the number and nature of cases pursued;

e the speed with which it allocates cases through the National Trading
Standards Board’s National Tasking Group; and

e its interaction with other domestic and international enforcement agencies.

4. Achieve professional excellence

The government expects the CMA:

e to make robust decisions and implement effective and proportionate
remedies to ensure processes proceed quickly, fairly, transparently and
predictably, and to publish guidance on its procedures in its principal types
of cases, including on its approach to administrative timetables.

The CMA will report annually on:

¢ the number of issues referred to the procedural officer and the outcome of
these cases;

e performance against expected timetables in particular cases. Bespoke
timetables will include the time taken from the opening of a CA98
investigation to the issue of a Statement of Objections and the time from
Statement of Objections to final decision;

e the number and outcome of appeals against the CMA’s decisions; and

e transparency indicators in accordance with government policy.

5. Develop integrated performance

The government expects the CMA:

e to develop its structures, strategy and practices so that it can demonstrate
improvements in effectiveness and efficiency; and

e to develop procedures for ensuring that any burdens it imposes on
business are necessary and proportionate.

The CMA will report annually on:

e its integration of its functions and development of its culture;
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A6

e activities to improve its practices and procedures; and

e its collaboration with partner agencies at home and abroad.

Success with these five goals will increase the CMA’s impact and make it:
e arespected and influential independent authority in the UK and abroad.
The government expects the CMA:

e to maintain or improve on the high reputation of the OFT and Competition
Commission.

The CMA will report on:

e the opinions of domestic and international stakeholders; and
e agreat place to work.

The government expects the CMA:

e to retain and develop the high-quality people it needs.

The CMA will report annually on:

e the results of its regular staff survey.
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