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Our Ref: JM/JB/4.7	April 24th 2015



Dear Sir or Madam,
CONSULTATION ON CHANGES TO THE INVESTMENT REGULATIONS FOLLOWING THE LAW COMMISSION’S REPORT “FIDUCIARY DUTIES OF INVESTMENT INTERMEDIARIES”
We welcome the opportunity to comment on the above consultation document.
INTRODUCTION TO THE SOCIETY OF PENSION PROFESSIONALS
SPP is the representative body for a wide range of providers of advice and services to work-based pension schemes and to their sponsors.  SPP’s Members’ profile is a key strength and includes accounting firms, solicitors, insurance companies, investment houses, investment performance measurers, consultants and actuaries, independent trustees and external pension administrators.  SPP is the only body to focus on the whole range of pension related services across the private pensions sector, and through such a wide spread of providers of advice and services.  We do not represent any particular type of provision or any one interest - body or group.
Many thousands of individuals and pension funds use the services of one or more of SPP’s Members, including the overwhelming majority of the 500 largest UK pension funds.  SPP’s growing membership collectively employs some 15,000 people providing pension-related advice and services.
This consultation document has been considered by SPP’s Investment and Legislation Committees, which comprise representatives of actuaries and consultants, investment houses, pension administrators, pension lawyers and performance measurers.
The Society of Pension Professionals was previously known as the Society of Pension Consultants (SPC).
RESPONSES TO THE CONSULTATION QUESTIONS
Question 1: How could regulation 2(3)(b) of the Investment Regulations be amended, so that it more clearly reflects the distinction between financial and non-financial factors?
This question immediately follows paragraph 12 in chapter 2 of the consultation, which asks "whether amendments to regulation 2(3)(b) of the Investment Regulations 2005 could be made in such a way as to provide appropriate clarity for trustees regarding their legal duties on this point" (our emphasis).
We agree that regulation 2(3)(b)(vi) as currently written could potentially lead trustees to conclude that taking into account "ESG" matters (however framed) is "optional" and/or result in a "box ticking" approach to compliance with this disclosure aspect of the SIP.  Neither outcome reflects the policy intention set out in chapter 2.  We are not in a position to provide drafting for a revised regulation 2(3)(b)(vi), but offer the following comments:
· As a minimum, regulation 2(3)(b)(vi) in its current form should be deleted, given the potential implication, that taking account of such factors is optional, runs counter to the Law Commission's view of the law and it was framed at a time when the distinction between "financial" and "non-financial" factors was less well formed.
· As we read the consultation, it appears that the primary objective – as highlighted in bold above – is to give trustees positive comfort that the law on fiduciary duties does not require trustees to seek to maximise short-term financial returns or preclude consideration of factors, which could impact on company performance over the longer term (paragraph 6, chapter 1).  Paragraph 8 of chapter 1 says that the Law Commission concluded that: "trustees should take into account factors which are financially material to the performance of an investment, including over the longer term. Where trustees think ethical or environmental, social or governance (ESG) issues are financially material they should take these into account".
· Given that policy objective, we consider there is a good case to be made for amending regulation 4 instead of (or at least alongside) regulation 2(3)(b).  This is because it is regulation 4, which sets out how trustees (and any fund managers to whom investment decision-making has been delegated) must exercise their investment powers.  For example:
· Regulation 4(2) says: "The assets must be invested- (a) in the best interests of members and beneficiaries*; and (b) in the case of a potential conflict of interest, in the sole interest of members and beneficiaries";
· Regulation 4(3) says: "The powers of investment, or the discretion, must be exercised in a manner calculated to ensure the security, quality, liquidity and profitability of the portfolio as a whole"; and
· Regulation 4(4) says: "Assets held to cover the scheme's technical provisions must also be invested in a manner appropriate to the nature and duration of the expected future retirement benefits payable under the scheme."
· We therefore wonder whether the intended clarification of trustee duties could best be added to regulation 4(2) where marked * above, for example by referencing the trustees taking into account all such considerations, including in relation to social, environmental, ethical, governance or other matters, including over the longer term, as the trustees consider are financially material to the performance of an investment (noting the importance also of ensuring that this Regulation does not conflict with any timeframe implied by regulation 4(4)).  This would clarify the trustees' duties, and provide a measure of protection where trustees do indeed consider ESG-type factors, much more meaningfully than simply stating in the SIP whether such factors were taken into account; but equally it would not compel trustees to promote such factors above other factors.
· If such a change were made, it is not clear to us whether there would in fact be any continuing need for regulation 2(3)(b)(vi) for the trustees to spell out whether (if at all) they have taken into account ESG or other matters which fall within "financial" factors as more widely described by the Law Commission.  To do so would risk either:
· introducing a potentially onerous requirement for trustees to list all factors, which they considered were relevant (or indeed which they did not consider) when preparing their SIP (given the view that there is no sensible basis for splitting out just some financial factors, especially when such factors cannot clearly be defined in any event); or 
· encouraging trustees to adopt a plain vanilla compliance paragraph in their SIP to seek to meet whatever is the final form of the regulation 2(3)(b)(vi) disclosure obligation, without (certainly in the absence of any change to regulation 4) providing any further clarity as regards the trustees' duties to take into account a wider category of financial factors, potentially with a wider time horizon.
· We are less clear how non-financial factors could sensibly be brought within regulation 4.  As it stands, regulation 4 requires trustees to invest in the "best interests" of members and beneficiaries", and the Law Commission's conclusion (as described in paragraph 9 of chapter 1 of the consultation) is that "the law is sufficiently flexible to allow other, non-financial, concerns to be taken into account provided trustees have good reason to think that scheme members share their view, and there is no risk of significant detriment".  We do not suggest that those descriptions of a trustee's investment role are in necessarily in conflict; rather, we are saying that a change to regulation 4 to pick up non-financial factors would not be straightforward.  On balance, we consider that regulation 4 should not be amended to reflect non-financial matters: it is concerned solely with the duty of trustees, which is not in conflict with saying the law equally has flexibility for trustees to consider non-financial factors but without an obligation for them to do so.
· Returning to regulation 2(3)(b)(vi), we wonder whether this might be the most convenient place for trustees to include a statement as regards only what non-financial factors they have taken into account, and why the trustees consider there is good reason to think that scheme members share their view and why the trustees consider there is no risk of significant financial detriment to the fund. This would have the benefit of: (a) clearly reflecting the distinction between financial and non-financial factors; (b) providing a transparent means for pension trustees to disclose to their members why they consider their members share their view about non-financial factors (which appears key to the Law Commission's view about the relevance of such factors); and (c) avoiding the risk, noted above, associated with expanding regulation 2(3)(b)(vi) in a way which might require lengthy and uncertain disclosure of all financial factors taken into account (or not taken into account). We also believe that trustees could make these statements in comfort if these proposed changes to regulation 2(3)(b)(vi) were accompanied by wording on non-financial factors in a Code of Practice from the Pensions Regulator, in keeping with the Law Commission’s proposal. However, this consultation is silent on such wording from the Pensions Regulator, as, it seems, is the Pensions Regulator itself.
Question 2: Do you agree that amending the Investment Regulations to require trustees to comply with the current requirements in the Stewardship Code, or explain why they have not done so, is the most appropriate way to implement the Law Commission’s recommendation? 
If not, what approach would be more appropriate to encourage trustees to consider their approach to stewardship?
Yes, provided that compliance under this approach can be achieved in a proportionate way, and in a way which works for schemes using pooled investment vehicles 
Question 3: What steps would trustees need to take to comply with any amendments to the Investment Regulations, as set out in chapter 2? 
What, if any, costs would be involved in meeting any new requirements?
Trustees would need to take advice on compliance and would in many cases rely heavily on their investment managers.
We do not have any data on costs.

Yours sincerely




John Mortimer
Secretary
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