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Regis House, 45 King William Street, London EC4R9AN
Tel: +44 (0)20 3102 6761  EMail: acahelp@aca.org.uk  Web: www.aca.org.uk

23 April 2015
Reinvigorating Pensions team
Department for Work & Pensions
Caxton House 
Tothill Street 
London SW1H 9NA

Email: reinvigorating.pensions@dwp.gsi.gov.uk
Dear Sir/Madam
ACA RESPONSE TO CHANGES TO INVESTMENT REGULATIONS FOLLOWING RECOMMENDATIONS BY THE LAW COMMISSION’S REPORT ‘FIDUCIARY DUTIES OF INVESTMENT INTERMEDIARIES’

I am writing on behalf of the Association of Consulting Actuaries (ACA), in response to your consultation on the above.

Members of the ACA provide advice to thousands of pension schemes, including most of the country's largest schemes. Members of the Association are all qualified actuaries and all actuarial advice given by members is subject to the Actuaries’ Code. Advice given to clients is independent and impartial. ACA members include the scheme actuaries to schemes covering the majority of members of defined benefit pension schemes.

The ACA is the representative body of consulting actuaries, whilst the Institute and Faculty of Actuaries is the professional body.

On the investment front, many of our members are asked to advise on scheme investment objectives and on asset allocation strategies appropriate to these objectives, taking into account each particular scheme's liabilities.

We welcome the opportunity to respond to the consultation. 
We have responded to the specific questions in the consultation paper below.

Yours sincerely


Bobby Riddaway
Chairman, ACA Investment Committee



ACA RESPONSE TO CHANGES TO INVESTMENT REGULATIONS FOLLOWING RECOMMENDATIONS BY THE LAW COMMISSION’S REPORT ‘FIDUCIARY DUTIES OF INVESTMENT INTERMEDIARIES’


1. How could regulation 2(3)(b) of the Investment Regulations be amended so that it more clearly reflects the distinction between financial and non-financial factors?
The regulations currently imply that decisions are made primarily based on the financial position of the Scheme and the extent “(if at all)” that they take into account non-financial factors is very limited.  Historically trust law was interpreted narrowly in most cases so that trustees had to be sure that an investment would have been of financial benefit to the Scheme. 
To incorporate the Law Commission’s conclusions the regulation could therefore be amended at sub-paragraphs (iii) and (vi) with revised provisions.  Currently these sub-paragraphs require trustees to set out their policies in relation to:
(iii)	risks, including the ways in which risk are to be measured and managed
(vi)	the extent (if at all) to which social, environmental or ethical considerations are taken into account in the selection, retention and realisation of investments
They could be amended to read instead:
(iii)	the measurement and evaluation of both short and long-term risks, (including any financially material risks that arise from a failure to take into account relevant social, environmental, ethical and governance factors that can affect the performance of investments or an undertaking’s long-term sustainability)
(iiia)	the ways in risks are to be monitored, managed and, where appropriate, mitigated
(vi)	the extent (if at all) to which non-financial factors are taken into account in the selection, retention and realisation of investments and, where those factors are taken into account:
(aa)	details of those non-financial factors (whether social, environmental, or ethical considerations or some other factor), 
(bb)	the grounds that trustees have for thinking that members and other beneficiaries share the trustees’ view of those factors, and 
(cc)	confirmation either: 
1. that the trustees are satisfied that taking those factors into account does not involve a risk of significant financial detriment to the trust scheme or 
1. that the decision is expressly permitted by the trust deed (with a note of the relevant provision), or
1. in relation to money purchase benefits, that the only members who will be affected by the decision are those who have deliberately chosen to invest in that specific fund.

1. Do you agree that amending the Investment Regulations to require trustees to comply with the current requirements in the Stewardship Code or explain why they have not done so, is the most appropriate way to implement the Law Commission’s recommendation? If not, what approach would be more appropriate to encourage trustees to consider their approach to stewardship?
Yes a ‘comply or explain’ approach is the best way forward. It will be impractical for many Schemes below £100m in size to implement the Stewardship Code. 
Allowing trustees to explain why will allow them to justify any non-compliance by reference to the realistic cost of compliance, particularly in relation to pooled funds.  They may be able to explain that they have asked their investment fund managers to comply and that the trustees cannot comply because the cost-effective funds do not do it.  That in turn will allow the industry to place more pressure on investment managers. It could have the same impact that the legislation on voting had; this led to investment managers setting up voting teams.

1. What steps would trustees need to take to comply with any amendments to the Investment Regulations, as set out in Chapter 2? What, if any, costs would be involved in meeting any new requirements?
If trustees are allowed the discretion to explain or comply then as long as they are allowed to do this when they next update their Statement of Investment Principles there will be minimal extra costs. If earlier adoption is required then the Government should ensure that the amending legislation is made at least 12 months before the effective date so that the changes can be made as part of a normal review process rather than rushed (or result in avoidable non-compliance).
We take this opportunity to confirm our agreement with the Government’s decision not to accept the Law Commission’s recommendation on the SIP exemption removal.  It would have been more costly without adding real value, given current governance reforms.  Our experience is that only small schemes utilise the SIP exemption and will have done so for cost reasons. The cost of a proper SIP process, as a proportion of their total investments, would otherwise be significant and as a lot of these schemes are closed and declining in size, the costs would have been disproportionate.

Response by:

Association of Consulting Actuaries
Regis House, 45 King William Street, London EC4R 9AN
020 3102 6761 Web: www.aca.org.uk Email: acahelp@aca.org.uk

Contact for response: Bobby Riddaway
bobby.riddaway@capita.co.uk
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