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Code of Practice Issued Under Section
377 of the Proceeds of Crime Act 2002
(England and Wales)

Abbreviations used in this code

AFI Accredited Financial Investigator
HMRC  Her Majesty’s Revenue and Customs
NCA National Crime Agency

POCA Proceeds of Crime Act 2002

The Proceeds of Crime Act 2002 (POCA) has been amended since it waSis
relation to the statutory provisions referred to in this code, the g
has amended Part 8 of POCA is of particular relevance:
® the Serious Crime Act 2007;
® the Coroners and Justice Act 2009;
e the Crime and Courts Act 2013; ’
® the Finance Act 2013; and

® the Northern Ireland Act 1998 (Devoluti
Order 2010.

Policing and Justice Functions)

Introduction

1.  The purpose of this code is to ement officers in the exercise of their
functions when cond jons under Part 8 of POCA. The code should
not be regarded as
can give an authori
code may be

provisions r

tiorm of the legislation, and the contents of this
nt judicial decisions and changes to the legislative

ons undertaken in England and Wales by the persons listed in
3 part of an investigation under Part 8 of POCA on or after 1st June

code replaces the revised code of practice entitled “Code of Practice issued under
section 377 of the Proceeds of Crime Act 2002” laid before Parliament on 18th
February 2008 in relation to England & Wales, however the previous version of the
code remains in force in relation to Northern Ireland.

4. The code applies to the following investigations conducted under Part 8 of POCA:

(a) confiscation investigations;?

' 812010/976.
2 Section 341(1).
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(b) civil recovery investigations,®

(c) detained cash investigations;*

(d) money laundering investigations;® and
(e) exploitation proceeds investigations.®

The code applies to the following persons exercising functions in relation to the
investigations listed in the previous paragraph:

(a) the Director General of the National Crime Agency;
(b) National Crime Agency officers;

(c) accredited financial investigators;

(d) constables;

(e) officers of Revenue and Customs; and

(f) immigration officers’.

However, in relation to the powers conferred on an office
which are exercisable in connection with:

(a) a production order made or to be made in rela
or a money laundering investigation;

do

(b) a search and seizure warrant i
investigation or a money launderin

(c) a customer information order, and

410). There are special powers for the NCA in Part 6 of POCA relating to investigations
where tax is suspected of arising or accruing as a result of a person’s or a company’s
criminal conduct, and this code does not apply to the exercise of these powers.

® N o O 9~ w

Section 341(2) and (3) and 341A.

Section 341(3A).

Section 341(4).

Section 341(5).

Section 377(1).

An excluded matter is a matter specified in section 54(4)(b) of, or in any of paragraphs 3, 5, 7, 10, 12 and
14 to 30 of Schedule 1 to, the Commissioners for Revenue and Customs Act 2005: section 375C(3).
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Appropriate officers and appropriate persons

9. The “appropriate officer” in each case depends on the type of investigation, and are
set out in section 378. The following are appropriate officers:

(a)

(b)

(c)

(d)

in relation to a confiscation investigation:
i. a National Crime Agency officer;

ii. an accredited financial investigator;
iii. a constable;

iv. an officer of Revenue and Customs; or
v. an immigration officer.

in relation to a civil recovery investigation:

i. a National Crime Agency officer;

ii. (or the relevant Director, but they are not covered
are covered by the code made under section 37,

in relation to a detained cash investigation:
i. aconstable;

ii. an accredited financial investigator;®
iii. an officer of Revenue and
iv. an immigration officer;

in relation to a mon
i. an accredited fin

ii. a constable;
iii. an officer of

y officer.

jgation may be applied for or executed by the persons specified
ion to each power. Often this is the appropriate officer, but

i. a National Crime Agency officer; or

ii. a member of the staff of the Director of Public Prosecutions or the Director of
the Serious Fraud Office;

® This is a reference to an accredited financial investigator who falls within a description specified in an
order made for the purposes of that paragraph by the Secretary of State under section 453: section
378(3B).

10 See sections 352(5) and (7) and 353(10 and (11).
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10.

(b) for a warrant sought for the purposes of a detained cash investigation, a
confiscation investigation or a money laundering investigation:

i. aconstable;

i. anAFI,

iii. an officer of Revenue and Customs; or
iv. an immigration officer;

(c) for a warrant sought for the purposes of an exploitation proceeds investigation:
i. a National Crime Agency officer.

reason only of that failure be liable to any criminal or civil proceedi
is admissible as evidence in such proceedings. A court may take a
failure to comply with the code’s provisions in determining any que
proceedings.

11. The code should be available for reference by appropri
persons and members of the public. It should be availal
premises. Government departments and other bo
investigations should also make arrangements for t
practicable, at their public offices.

12. If an appropriate officer is also exercisi d separate function or
power, for example, a search for cash u i he appropriate officer must
have regard to any connected co

13. Appropriate officers must n and the detail of the particular
provisions which they opera ) st seek legal advice and/or guidance
where necessary in adv. i

General provisio Il orders and warrants

14.

15.

( at every stage whether the necessary objectives can be achieved
by less e means — this may be in approaching the potential respondent to
ascertain whether they will provide the required information without the need for a
court order or to give them prior notice that an application is to be made. The giving
of prior notice of an application may mean that the respondent is ready to comply and
allows them the opportunity to make representations about the detail of the order or
notice due to the nature of the investigation or what they will be required to produce.
In all cases, those exercising the powers must exercise them fairly, courteously,
responsibly, respectfully and without discrimination.

With particular reference to search and seizure warrants, if there is reason to believe
that the use of the powers covered by this code might have an adverse effect on
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16.

17.

18.

19.

20.

21.

relations between law enforcement and the community, the local police/community
liaison officer should be consulted:

* before the action is taken, or
® in particularly urgent cases, as soon as possible thereafter.

The appropriate officer (in the case of an application for a warrant) or appropriate
person (in the case of execution of a warrant) would need to consider whether any
consultation could jeopardise an ongoing wider operation or investigation. In such
circumstances consultation may not be advisable, but it is best practice to consult.
However any decision not to follow the code should be carefully co ered and
noted. The expectation is that the provisions of the code will apply to allise
carried out under this code.

The appropriate officer or person should take special care and ha
regards to the possible difficulties of an individual in responding to &
connection with the investigation or a search and seizure we

A refusal to allow a search of premises or a vehicle ma ances constitute
an offence, (including but not limited to) of wilful obstruc : ppriate officer
in the exercise of a power." This would be a crimi [ an issue for,
or subject to, this code. Appropriate officers should
codes applicable in these circumst@es.

investigations and money laundering inv i ade to a judge entitled
plications for the purpose of civil
estigations are made to a judge
ny of orders or warrants sought,

the statutory requirements pa er or warrant need to be met, and

of the definition and scope of the different types
in this regard should have particular reference

relation to the different investigations. It is of particular note
are not available in detained cash or money laundering
ly production orders and search and seizure warrants are

example, a person’s race, religion or age could not be used alone or in combination
with another personal factor as the reason for establishing suspicion. Reasonable
suspicion could not be based on generalisations or stereotypical images of certain
groups or categories of people being more likely to be involved in criminal activity.
Reasonable suspicion should normally be linked to accurate and current intelligence
or information. It can sometimes exist without specific information or intelligence

1"

See section 89 of the Police Act 1996 (in relation to constables), section 453A of POCA (in relation to
AFls) and section 31 of the Commissioners for Revenue and Customs Act 2005 (in relation to officers of
HMRC).

2. Section 357(2).
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22.

23.

24.

25.

26.

and on the basis of some level of generalisation stemming from the behaviour of a
person. However, reasonable suspicion could not be founded retrospectively.

In respect of each order or warrant, there is a requirement that there must be
reasonable grounds for believing that the material or information is likely to be of
substantial value (whether or not by itself) to the investigation.

There is also a requirement that there must be reasonable grounds for believing that
it is in the public interest that the material or information is provided. For example, an
account monitoring order against a bank should not normally be sought unless this

may lead to the identification of monies greater than the anticipated€est to the bank
in complying with the order.

POCA requires appropriate officers to obtain authorisation from a sg
officer (see section 378) when making an application for (or the va
customer information order (see section 369(7) of POCA)." Howe
offlcers should also, where practicable, obtain internal authQrisa

therefore obtain the authorisation of a senior appropriat
inspector in the police or police staff equivalent, or
within the department or agency for which the app

A disclosure order in relation to a civi
can only be obtained in the High C
relevant Director in the case of a civil r
being the Director of Public Prosecutions
An NCA officer who seek such obtain authorisation from a senior
appropriate officer that . A disclosure order for the
purposes of a confiscation igati only'He obtained by a prosecutor in the
Crown Court, but the prosec [ eipt of a request to do so from an
appropriate officer. An i ficer who seeks such an order should obtain
authorisation from a
Prosecutors are co

in either case, or by the
n (the relevant Director
the Serious Fraud Office).

eparate code issued under section 377A by the
hat arise from a disclosure order may be exercised
this code.

dividual(s) connected to an investigation that it is ongoing. On

ngs might enable the person to move material or information and

ate the investigation. However, where an order is directed at a financial
institution (who would be the respondent), the institution should normally be notified
of the intention to make an application for an investigation order — the application
hearing could then be held in the presence of, or by giving notice to, the institution.
Specific guidance on contacting the respondent to an order are further given at
paragraph 59 for production orders and paragraph 139 for account monitoring orders.

3 Unless they are themselves a senior appropriate officer.
4 See section 357.

8
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27. Appropriate officers must familiarise themselves with any mandatory requirements
or alternative methods (e.g. electronic application method) under applicable rules
of court. An application in respect of a civil recovery investigation or an exploitation
proceeds investigation must be made to a judge of the High Court in accordance with
the relevant civil procedure rules and Practice Direction(s).

28. Appropriate officers must familiarise themselves with the requirements in POCA, but
the following should be included in an application for an order or warrant:

* the name of the person who is under investigation or (if possible) who holds
or owns the property which is under investigation, and confirmatio
information sought is for the purposes of the investigation. If the app
is for an order against a different person or property to the main foc
investigation, they should also be named or specified in the applig
should be an explanation of the connection to the investigation.
applications for a disclosure order it may not be possible to namé
recipient of a notice and so they should be named as far [
evidence in support of the application;

® the grounds on which the application is made; and
e confirmation that none of the material or inform

required to provide the name and
This does not apply to customer i
as the type of information requested
legal professional privilege or exclude

account monitoring orders
hich would come within

29. The information and evi of an application must show that
there are reasonable grou relating to the relevant matter
under investigations. Officer it the scope of what they request

in an application to ma ' elevant to their investigation. Officers must be

30. i ifive i ation and there are concerns that disclosure

of a public interest immunity application to the court so that
n need not be disclosed. The appropriate officer should be in

31. arsea@pplying should be in a position to satisfy the judge that they are an

warrant’.

32. Officers should seek reasons (if not given) from the judge for the reasons for their
decision on an application whether it is approved or rejected.

5 For example, this could be a warrant card or documentation confirming the status of an AFI.
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Action to be taken in serving an order or warrant

33.

34.

35.

In all cases, the investigatory powers must be exercised fairly, courteously,
responsibly, with respect for the persons and property of those concerned and
without discrimination.

In deciding the method of service of the order, warrant or (in the case of a disclosure
order or a customer information order) notice, the appropriate officer should take

into account all the circumstances of the investigation, including the possible need to
prove that service was effected, and the person or body on whom the order, notice
or warrant needs to be served. Search and seizure warrants are exeguted by an
“appropriate person”'® who should also have regard to these matter: en executing
the warrant.

When serving the order, warrant or notice under the order, a coverifig Id be
provided which includes the following information (unless it is alrea
order, warrant or the notice):

* the name of the person who is the subject of the order;
name by which they are known;

® a warning in plain language that failure without r;
the requirement may be an offence and could re

* in the case of a disclosure order, ggstate i ut the effect of section
359(1) and (3), and in the case of ion order, a statement setting
out the effect of section 366(1) and ( arning be given in plain
language that failure without reasonabl use to comply with the requirement, or
knowingly or recklesslygprovidi isleading statement for the purpose of
purported compliance, uld result in prosecution;

® a statement that the warni
the consequences of X

herwise disposing of, or causing or permitting
struction or disposal of documents which are
contravene section 342 (offences of prejudicing

er about any doubts or concerns they may have, or for guidance
g with the order, warrant or notice; and

¢ the right®0 apply for a variation or discharge of the order, or notice (not applicable
in search and seizure warrants).

The person should also be informed that if anyone contacts them about the
investigation they should report this to the appropriate officer or the appropriate
person.

6 Section 352(5).

10
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36. When serving a notice under a disclosure order or a customer information order, the
appropriate officer should inform the person of their right to refuse to comply with any
requirement imposed on them unless the appropriate officer has, if required to do so,
produced evidence of their authority to issue the notice."”

37. Where it appears to the appropriate officer or appropriate person that the recipient
of an order, warrant or notice has difficulty in reading or understanding English, they
should attempt to serve a copy of the order, warrant or notice on a person known to
the recipient who, in the view of the appropriate officer or appropriate person, can
explain or translate it. If that is not practicable the appropriate officer or appropriate
person should serve the order, warrant or notice and attempt to enstrgythat the
person understands what has occurred (for example by serving a mu
explanation or engaging an interpreter or translator).

38. Sections 359(1) and 366(1) provide that it is an offence if, without 1
excuse, a person or financial institution fails to comply with a requi
by a disclosure order or customer information order respe

misleading statement in purported compliance with a dis
information order respectively. The other orders ar
against the named person and therefore attract co ‘ prfoceedings if they
are not complied with.

39. Section 449 enables, in certain circ&stan ers to use a pseudonym
when doing anything for the purposes

40. No document may be re oved o)
subject to legal professi
disclosure order that a law
of a client of his). A person w

information sought whij o legal professional privilege.'®

ited exception in respect of a
rovide the name and address

41. it access to excluded material. Excluded
section 11 of the Police and Criminal Evidence
rnalistic material and medical records."
42. rofessional privilege and excluded material, requirements for
g de available under the powers of investigation take precedence
nd does so in spite of any restriction on the disclosure of
Action to L receiving an application for an extension of a time limit

43. The ap ate officer sets the time limit for replies to the notices issued under
disclosure orders and customer information orders. The time limits should be
reasonable in the circumstances of the case. Where the subject of one of those
orders asks for more time to comply, the appropriate officer should carefully consider
the request. When the appropriate officer has made a decision, they should set this
out and the reasons for the decision in a letter to the subject. The circumstances in
which it would be suitable for appropriate officers to consider an extension will vary

7 Sections 357(6) and 363(7).

8 See sections 348(2), 354(2) and 361(1).
® Section 379.

0 Sections 348(4), 361(6), 368 and 374.

[N

1
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44.

45.

Record of Proceedings
46.

47.

Retention ¢ ents and information
48.

49.

12

from case to case but may include the need to obtain legal or other professional
advice, difficulty in retrieving the requested information and/or documents and
unavailability. The letter conveying the appropriate officer’s decision should normally
be served in the same manner as the original notice was served.

Where a solicitor acts on behalf of the subject of the order and makes the application
for an extension of time, the letter must be served on the solicitor.

Time limits for compliance with a production order and an account monitoring order
are expressly set out in the order — see sections 345(5) and 370(6) and (7). Therefore
the subject of the order needs to apply to the court for a variation of¢he order. If the

of the order to the court. An appropriate officer should request a rez
limit when making their application for a production order or an aca
order in the first place. The appropriate officer should liaise, where
subject of the order when seeking a time period for compli i
applications to the court for extensions of time.

The appropriate officer or appropriate person shou
written record of the exercise of the powers conferr

of Part 8. ‘

The written record should include:

be kept a
ons of Chapter 2

® a copy of the order or i tices given under an order;
® a copy of the applicatio

® the date on which the orde was served together with any proof
of service;

If doc aterial or information are provided which were not required to be
provided tinder the terms of the order or notice, the document, material or information
should not be taken into account for the purposes of the investigation and it should
be returned to the person who provided it.

Appropriate officers and appropriate persons should follow established local
procedures on the retention and return of documents, material and information.
Intelligence that arises during the appropriate officer’s investigation may be passed
to the NCA, police, HMRC and/or other departments and agencies (provided there is
a legal basis in place either in statute or common law for the passing of information
between those bodies for that purpose).
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Production orders

50. Persons to whom this part of the code applies should familiarise themselves with
the introduction section which sets out general matters relating to all orders and
warrants.

Definition
51. A production order is a court order which may be made and served on any person or
institution, for example a financial institution, requiring the production of, or allowing

access to, material within the time period specified in the order; this might include
documents such as bank statements (section 345(4)).

Persons who can apply for a production order

52. An application may be made by an appropriate officer; the definitio
officer depends on the type of investigation (see section 378).

Statutory requirements
53. An application for a production order must be made to

proceeds investigation, or that property specified i
civil recovery investigation or a dégained inve

* the order is sought for the purposes
material of a description) specified in t
the application appears,to be i

that a person specified in
control of the material.

* in the case of a confisc i sonable grounds for suspecting
that the person specified i i or the order has benefited from his
criminal conduct;

® in the case of a civ [ igation, the reasonable grounds for suspecting
that the person s

y or associated property;
detained cash investigation into the derivation of cash, the

* in the case of a detained cash investigation into the intended use of cash, the
reasonable grounds for suspecting that the property specified in the application as
being subject to the investigation, or a part of it, is intended by any person to be
used in unlawful conduct;

* in the case of an exploitation proceeds investigation, the reasonable grounds for
suspecting that for the purposes of Part 7 of the Coroners and Justice Act 2009
(criminal memoirs etc), exploitation proceeds have been obtained by the person
specified in the application as being subject to the investigation, from a relevant

21 See sections 345, 346.

13
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offence by reason of any benefit derived by the person;

* in the case of a money laundering investigation, the reasonable grounds for
suspecting that the person specified in the application for the order has committed
a money laundering offence;

* the reasonable grounds for believing that the person specified in the application
as appearing to be in possession or control of the material so specified is in
possession or control of it;

* the reasonable grounds for believing:

- that the material is likely to be of substantial value (whether or
investigation for the purposes of which the order is sought; and

by itself) to the

- itis in the public interest for the material to be produced, having
benefit likely to accrue to the investigation if the material is ob
circumstances under which the person specified in the applica
to be in possession or control of the material holds it.

54. The person named in the order must then either produce
access to it, within a period of time, as directed by the a
a time period of seven days, unless in the particulagci
the order considers it appropriate to set a different

45(5) provides
judge making

Particular action to be taken before alvplic

55. The appropriate officer should ascertai
circumstances, the nature of the materi

is possible in the
here relevant, its location.

56. ' 0 Ci tances, also make enquiries to

57. er whether the application should seek production
ost circumstances the appropriate officer would
| can be retained. There are occasions however
te officer may simply want sight of information contained in larger
58. me limit for the production of material applies unless the court sets

® the investigation may be prejudiced unless there is a shorter time period;

¢ it would not be reasonably practicable for the subject of the production order
to comply with the seven day time period due to the nature or amount of
documentation required.

There will be cases where it is appropriate to contact the subject of the production
order (for example a financial institution) before the application is made to discuss a
reasonable time period.

14
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Particular action to be taken executing a production order

59. When a production order is served on a person, business or institution seeking the
production of material under section 345(4)(a), the covering letter should, in addition
to the matters specified in paragraph 35 of the general section, state:

¢ that the order was made under section 345(4)(a) of POCA,;
* the material or class of material required to satisfy the production order; and

® the period of time within which the material must be produced.

60. Where an order is made seeking access to material under section 34
covering letter should, in addition to the matters specified in paragraph
general section, state:

4)(b), the

¢ that the order was made under section 345(4)(b) of POCA,
® the material or class of material required to satisfy the prod

* the appropriate officer’s right of access to the materia
the order.

61. Section 350 concerns the service of a production
Where a production order is served on a governme
as if the proceedings were other civiljprocegdi
means that appropriate officers sho
published by the Cabinet Office under
1947 in order to find the correct address

overnment departments
own Proceedings Act

Direction 66.22 A producti vernment department may require
any officer of the depart order or not) who may for the
time being be in possessio aterial to comply with it. If the order
does so require, then the pers served must take all reasonable

department who is i
it to the attention of erned. If the order is not brought to the attention

period stated in the order, the person on whom it is

63. An appropriate officer may take away the material covered by the production order,
except where the production order is made under section 345(4)(b) of POCA and
only allows access to, rather than removal of, the material.

64. An appropriate officer may photograph or copy, or have photographed or copied, the
material that has been removed or accessed. If a copy of the material is sufficient, it
should be copied on site and the original returned. If this is not practicable and the

22 See link at http://www.justice.gov.uk/courts/procedure-rules/civil/contents/form_section_images/practice
directions/pd66_pdf eps/pd66-list-of-authorised-government-departments.PDF

15
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65.

66.

Order to grant entry
67.

68.

16

order was for production rather than providing access, the material may be taken
away, be copied and the original returned as soon as possible.

Where an appropriate officer requires material to be accessed or produced that is
contained in a computer (for example a computer printout), it is to be made available
in a visible and legible form in accordance with section 349. The appropriate officer
should ensure that care is taken when the person produces the material so that the
material on the computer is not, for example, deleted or corrupted.

In cases where an appropriate officer serves a production order in person they
should complete, unless it is impracticable to do so, a list of the artief@s or documents
removed or accessed and give a copy of it and (if appropriate, usuall ere an order

if present, before leaving the premises. In any event, the appropria
make, or have made, a record of the articles removed and/or acce
with a production order. A copy of any such record should be given
the order and the owner or occupier within seven days of t
the material.

An appropriate officer should consider at the appli n wh raright to
enter premises under section 347 is necessary in o tos roduction order
to provide access to material on an’emi e used, for example, to
enable an appropriate officer to be granted e ding in circumstances where
a production order has been made in re t of m a particular company’s
office in that building.

h an izure warrant in that the order to
cle In serving the production order and
de the power to search the premises. It

An order to grant entry
grant entry is to overcome
having access to the material.
does not provide a po
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Search and seizure warrants

69. Persons to whom this part of the code applies should familiarise themselves with
the introduction section which sets out general matters relating to all the orders and
warrants.

Definition
70. A search and seizure warrant is a warrant authorising an appropriate person (and any
other persons authorised by the warrant to accompany the appropriate person) to—

(a) enter and search the premises specified in the application for t

(b) seize and retain any material found there which is likely to be of s
value (whether or not by itself) to the investigation for the purpo ich the
application is made.

Persons who can apply for a search and seizure warrant

71. An application may be made by an appropriate officer; the
officer depends on the type of investigation (see sectio
carrying out the investigation will normally make the apy
search and seizure warrant must be executed by
the case that the same officer is both an “appropria
person” and so can undertake both rples.

72. As part of the application, the appropriate, offi est that the warrant
authorise other persons to accompany son when executing the
warrant.?*

Statutory requirements

73. An application for a search
appropriate officer (who
being conducted — s
under section 352 i
appropriate per;

riate offiCer depends on the type of investigation
search and seizure warrant may be granted

person authorised by the warrant accompanying
d search the premises specified in the warrant,

. Awarrant may be granted if a production order has already
ot been complied with and there are reasonable grounds for
ired material is on the premises, or that the requirements of

74. gfers to two sets of conditions for granting a search a seizure warrant in

)t a production order.

2 See section 352(5) and (7) as to who is an appropriate person (but where a production order is not
available, see section 353(10) and (11)).

2 See the order made under section 355 which applies with modifications, in relation to England and Wales,
section 16 of the Police and Criminal Evidence Act 1984: the Proceeds of Crime Act 2002 (Application of
Police and Criminal Evidence Act 1984) (England and Wales) Order 2015.
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75.

76.

Particular
77.

78.

79.

* The first set of conditions is that there are reasonable grounds for believing the
required material is likely to be of substantial value to the investigation and that it
is in the public interest for the material to be obtained having regard to the likely
benefit to the investigation, and it would not be appropriate to make a production
order because either —

- it is not practicable to communicate with —
- the person against whom the production order could be made or
- the person who could comply with an order to grant entry, or

- the investigation might be seriously prejudiced unless immediat€®&access to the
material is secured.

The first set of conditions might be satisfied, for example, where tk
owns the material, or who controls access to the premises on w
held, is abroad and therefore it is not possible to communicate

® The second set of conditions is that there are reasonab .
there is required material on the premises which falls of subsections (6),
(7), (7TA), (7B), (8) or (8A), and that there are reasona believing that
it is in the public interest for the material to be ohtaine d to the likely
benefit to the investigation and either

- it is not practicable to commun?‘e wit entitled to grant entry to the

premises,

- entry will not be granted without a

- the investigation might be seji ed unless immediate entry to the
premises is secured?

The second set of conditi [ ied, for example, where it is not
possible to describe th poses of a production order) and
access will not be [ warrant (e.g. to the residence of the suspect).

as 1n section 23 of PACE?® and includes any place
icle, vessel, aircraft or hovercraft, any offshore
installation, any tent or moveable structure.

“Premises” has the
and, in partic i
installation,

other provision of POCA, and does not apply to searches
sent which are conducted in the absence of a search and seizure

o be taken before an application for a search and seizure warrant

The appropriate officer must at all times have in mind that a search and seizure
warrant is the most invasive of the powers of investigation.

The appropriate officer must consider why a search and seizure warrant is needed
rather than a production order with an order to grant entry.

The appropriate officer should ascertain as specifically as is possible in the
circumstances the nature of the material to be specified in the application and its
location.

2 See section 379.
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80.

81.

Particular action in making an application for a search and seizure wa
82.

83.

The appropriate officer should also make reasonable enquiries to establish what,

if anything, is known about the likely owner or occupier, or person in control, of

the premises and the nature of the premises themselves; whether they have been
previously searched and if so how recently; and obtain any other information relevant
to the application.

The appropriate officer should consider whether any other persons are needed to
accompany the appropriate person to execute the warrant (for example, computer
experts if material on computers is to be accessed). If they are needed, those
persons will need to be named in the application as persons to be authorised by the
warrant to accompany the appropriate person at the time of executi@mief the warrant.

An application for a search and seizure warrant must state:

® that a person specified in the application is subject to a confiscat
an exploitation proceeds investigation, or a money laundesingsin

a detained cash investigation;

® the name (if any) and address of the premises t : e object of the
search;

* the material which is sought, or that ther:
that there is material falling within '
premises;

ble grounds for believing
A), (7B), (8) or (8A) on the

* which of the requirements unde [ 6) apply to the application, whether a
production order mad
are reasonable ground
in the application for the

erial is on the premises specified
tion 353 is satisfied;

¢ if relying upon satisfyi

r subsection (3) or (5) apply to the application;

o pseudonyms of officers of the NCA and members of
Director; and

€ing so authorised by the warrant.

r should also state that it has been authorised by a senior member of
staff, where this is the case, although this is not a pre-requisite.

If an application for a search and seizure warrant is refused, no further application
may be made for a warrant to search those premises in the same investigation
unless supported by additional grounds which subsequently come to light.

Particular action to be taken executing a search and seizure warrant

84.

If the appropriate officer who made the application is not the same person as the
appropriate person authorised to execute the warrant, the appropriate officer should
explain the background and decision to apply for the warrant to the appropriate
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person. The appropriate person will then be in possession of relevant information
which would help when executing the warrant.

85. A person who is not an appropriate person, must be authorised by the warrant to
attend the execution of the warrant. Authorised persons may only attend execution of
the warrant if they are accompanying the appropriate person.

Time limit for conducting searches
86. Search and seizure:

* must be conducted within three calendar months of the warrant bé
confiscation, money laundering or detained cash investigations;?® o

g granted for

* must be conducted within one calendar month of the warrant beingf@ for civil
recovery and exploitation proceeds investigations (see section 3

* the warrant should be returned to the issuing court not more tha
the date that it was granted.

87. Where the extent or complexity of a search means that j
to complete, the appropriate person may wish to consid
Part 2 of the Criminal Justice and Police Act 2001
appropriately be used.

powers under
)f seizure) may

Entry other than with consent ‘
88. Before entering the premises, the appr

premises, showing the er, occupier, or person entitled to
grant access to allow ent :

® the premises to be s nown to be unoccupied;

® the owner or occ erson entitled to grant access are known to
be absent; or

89. B ' ) begifis, the appropriate person should identify themselves (subject to

ant Director) and show an official form of identification, state the
search and the grounds for undertaking it.

Notice of powers and rights

90. The appropriate person should, unless it is impracticable to do so, provide the owner
or occupier and any other person entitled to grant access to the premises with a copy
of the warrant and in addition to the matters specified in paragraph 35 of the general
section of this code, a notice:

%6 See the orders made under section 355, listed at footnote 25 above.
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9.

Conduct of searches
92.

93.

94.

95.

96.

® summarising the extent of the powers of search and seizure conferred in POCA; and

¢ stating that a copy of this code is available to be consulted and giving a contact
point at which it can be obtained.

If the owner or occupier, or person entitled to grant access is present, copies of the
notice mentioned above, and of the warrant should, if practicable, be given to the
owner or occupier or person entitled to grant access before the search begins, unless
the appropriate person reasonably believes that to do so would frustrate the object

of the search or endanger the officers concerned or other people. If the owner or
occupier or person entitled to grant access is not present, copies of the notice and of
the warrant should be left in a prominent place on the premises or a riate part of
the premises and endorsed with the name of the appropriate person (o0 uthorised,
the pseudonym used) and the date and time of the search. The war
be endorsed to show that this has been done.

Searches should be conducted at a reasonable time of dz
of domestic premises, outside normal sleeping hours a of business
premises during normal business hours, unless this mig (e purpose of the
search. If a search will take place at an unreason Jriate person
should record their reasons for doing so in writing.

Premises may be searched only to
search, having regard to the size and n
continue once the appropriate person is
not on the premises. This does n issue of further search warrants in

i come to light. Examples would be
when as a result of new in iti ' at articles previously not found or

ex to achieve the object of the
is sought. No search can

Searches must be ¢
the owner or occupi
necessary.

consideration for the property and privacy of
arched, and with no more disturbance than

The owner i entitled to grant access should be asked whether

ppropriate person has reasonable grounds for believing that
e person asked for would significantly hinder the investigation or

owner oreccupier or person entitled to grant access should be made on the premises
search record. This requirement also relates to business and commercial properties if
practicable, as well as private addresses.

A person is not required to be cautioned prior to being asked questions that are
solely necessary for the purpose of furthering the proper and effective conduct of a
search. Examples would include questions to discover who is the owner or occupier
or person entitled to grant access of specified premises, to find a key to open a
locked drawer or cupboard or to otherwise seek co-operation during the search or to
determine whether a particular item is liable to be seized.
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Seizure of material

97.

98.

99.

100.

An appropriate person may seize:

* material covered by the warrant (being either material specifically mentioned or
where there were reasonable grounds for believing that there was material falling
within section 353(6), (7), (7A), (7B), (8) or (8A) on the premises);

* material covered by the powers in Part 2 of the Criminal Justice and Police Act
2001 (if appropriate); and

* material not covered by the warrant where the appropriate person has another
power of seizure (for example cash under section 294). However, a situation
would arise incidentally to the search and seizure warrant, and regardsbould be
had to the code relevant to the exercise of those powers.

Execution of a search and seizure warrant should no longer contin
the appropriate person that there is no more material covered by t
premises.

Appropriate persons should be aware of section 59 of t
Police Act 2001. This applies where something has bee ported to have
been seized under certain seizure powers (see pa
that anyone with a relevant interest in the seized pr
an appropriate judicial authority?’ fo*’s ret
aware of the subsequent duty to se i

Police Act 2001.

te persons should also be
he Criminal Justice and

An appropriate person m i r copy, or have photographed,
imaged or copied, any i
confiscation investigation, ion or a money laundering
investigation, an appropriate egard to their obligation not to retain
original material when or copy would be sufficient. Appropriate officers

the premises specified in the warrant is relevant to the
require the information to be produced from the computer in

sure that care is taken when the person produces the material so
al on the computer is not, for example, deleted or corrupted.

Particular record of proceedings in executing a search and seizure warrant

101.

Where premises have been searched under a warrant issued under Chapter 2 of
Part 8 of POCA, the appropriate person should make or have made a record of the
search, at the time of the search, unless there are exceptional circumstances that

27 See section 64 Criminal Justice and Police Act 2001 for the meaning of “appropriate judicial authority”: in
relation to the exercise of the power of seizure under section 352(4) POCA, whether exercised alone or in
conjunction with section 50 of the 2001 Act, it means the High Court.

2 The current order is the Proceeds of Crime Act 2002 (Application of Police and Criminal Evidence Act
1984) (England and Wales) Order 2015.

2 Section 356(5).

22


http:printout).29

This documpentwvas.withdrawn on.J4 April 2016.

would make this wholly impracticable. If a written record is not made at the time

then the appropriate person should do so as soon as is reasonably practicable
thereafter and also set out the reasons for the delay in making the record. There may
be situations when it is not practicable to obtain all of the information necessary to
complete a record, but the appropriate person should make every reasonable effort
to do so, and if necessary, complete a partial record. The record should include:

* the address of the premises searched (and if relevant and possible the part of
those premises searched). Where a vehicle is searched, the location of that
vehicle;

® the date, time and duration of the search;

appended to the record or kept in a place identified in the record

* the name of the appropriate person, subject to the provisions in
pseudonyms of officers of the NCA and members of staff of a rel

® the names of any persons authorised by the warrant t
person who attended the execution of the warrant;

* the names and dates of birth of any people on t f theyr@re known;
* the names and details of any witnesses;

® any grounds for refusing the own?r ocguRi est to have someone present
during the search as set out in paragr

the circumstances in whi

¢ confirmation that the [ re left séCured and by what means; and

102. The search an [ ould be endorsed by the appropriate person to

opriate person who executed it, subject to the provisions in
» pseudonyms of officers of the NCA and members of staff of a

Rights, was handed to the owner or occupier or person entitled to grant entry, or
whether it was endorsed and left on the premises together with the copy notice
and, if so, where.

Leaving the premises

103. The appropriate person should, before leaving the premises, be satisfied that they
are secure either by arranging for the owner or occupier or person entitled to grant
access or their agent to be present or by any other appropriate means.
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Search register

104. In the case of searches undertaken by constables the record of the search should be
made, copied or referred to in the search register. In the case of searches undertaken
by other appropriate persons the record of the search should be maintained in a
suitable form, i.e. the record should be easily accessible, retrievable and subject to
reasonable rules for storage, in particular in relation to the length of time before the
record is destroyed.

105. Unless it is impracticable to do so, or it would jeopardise a wider ongoing operation
or investigation, a copy of the record should be given immediately toghe person in

Specific procedures for seize and sift powers

106. Part 2 of the Criminal Justice and Police Act 2001 provides person
on any premises and exercising powers of search and seizure wi

sift through it or otherwise examine it elsewhere. These
for the reasons stated in section 50 of the Criminal Justice 2oliceAct 2001. All
appropriate persons conducting searches under P
powers. Appropriate persons should be careful that >
where it is essential to do so and that they do not re ore material than is
absolutely necessary. The removal
not ultimately be retained, may have s
where they are involved in business. Ap
consideration to whether emow

must always give careful
ges of relevant material or data

Criminal Justice and Police Act 2001 is to
y other material seized under other powers
ection 51 of the Criminal Justice and Police

rch and seizure powers under sections 352 and

107. Property seized und
be kept securely an
(section 53(2)
Act 2001 is n

artunity of being present or represented (section 53(2) and (4)).
2 person should ensure that there are appropriate facilities for the sift

material or their representative may be present.

108. All reasonable steps should be taken to accommodate an interested person’s request
to be present, provided the request is reasonable and subject to the need to prevent
harm to, interference with, or unreasonable delay to, the investigatory process. If an
examination proceeds in the absence of an interested person who asked to attend
or their representative, the appropriate person who exercised the search and seizure
warrant should give that person a written notice of why the examination was carried
out in those circumstances. If it is necessary for security reasons or to maintain
confidentiality, appropriate persons may exclude interested persons from decryption
or other processes which facilitate the examination but do not form part of it.
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109. Itis the responsibility of the appropriate person to ensure that, where appropriate,

110.

111.

112.

property is returned in accordance with sections 53 to 55 of the Criminal Justice and
Police Act 2001. Material which is not retained is to be separated (if possible and
having regard to section 53(5)) from the rest of the seized property and returned as
soon as reasonably practicable. Material cannot be retained if it is legally privileged
material, excluded material or falls outside the terms of the warrant. Delay on return
of material is warranted if clear reasons exist; for example, the unavailability of the
person to whom the material is to be returned or the need to agree a convenient
time to return a very large volume of material. Legally privileged or excluded material
which cannot be retained is to be returned as soon as reasonably practicable. As
set out in section 58 of the Criminal Justice and Police Act 2001, matefial i is to be
returned to the person from whom it was seized, except where the app
person is satisfied that some other person has a better right to it.

Where an appropriate person involved in the investigation has rea
to believe that a person with a relevant interest in property seized
of the Criminal Justice and Police Act 2001 intends to make

The responsibility for ensuring property is properly
appropriate person and the appropgi i
delegated with this specific task. Se
not examined copied or imaged or put

ere is a separate person
g sure that the property is

the earliest opportu mpracticable to do so, provide the owner,
occupier, or person Enti t acCess to the premises or the person from whom
the property w, [ ten notice:

specn‘yln ed in reliance on the powers conferred by that

ds on which those powers have been exercised;

effect of sections 59 to 61 of the Criminal Justice and Police Act

2r the grounds on which a person with a relevant interest in seized
apply to the appropriate judicial authority for its return and the duty
ate persons to secure property in certain circumstances where such an
application is made;

¢ specifying the name and address of the person to whom notice of any application
to the appropriate judicial authority in respect of any of the seized property should
be given; and

* specifying the name and address of the person to whom an application may be
made to be allowed to attend the initial examination of the property (for example
police station, HMRC office or other building).
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113. If the owner or occupier is not present but there is some other person there who is in
charge of the premises, the notice should be given to that person. If there is no one
on the premises to whom the notice may appropriately be given, it should either be
left in a prominent place on the premises or attached to the exterior of the premises
so that it will easily be found.

Retention

114. Anything that has been seized under POCA or the Criminal Justice and Police
Act 2001 may be retained only for as long as is necessary in connection with the
investigation for the purposes of which the warrant was issued.

115. In certain circumstances, property must not be retained if a photograp
would be sufficient — appropriate officers and appropriate persons
of the safeguards applied by the relevant order made under sectio
(in relation to the exercise of powers for the purpose of a confiscat

Act 2001.

Rights of owners

116. If property is retained under POCA of the Criminal J
owner or occupier of the premises w itbwas
custody or control of it immediately prio,
with a list or description of the property

olice Act 2001, the
ed, or the person who had
uld on request be provided
time.

117. That person or their rep ed supervised access to the
property to examine it or opied, or should be provided with
a photograph or copy, in eit asonable time of any request and

at their own expense, u [ erson has reasonable grounds to

Access to search ication documents

118. If any pers and seizure warrant seeks access to the

ing the application for the search and seizure warrant, the
the appropriate person is expected to consider the request
jons may be made, for example, on the basis that allowing

® be contrary to any public interest in maintaining the confidentiality of that
information.

119. In order to promote public confidence in the use of the powers, bodies using these
powers should make the records available (anonymised as necessary) to be
scrutinised by representatives of the community, and to explain the use of the powers
at a local level.
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Customer information orders

120. Persons to whom this part of the code applies should familiarise themselves with
the introduction section which sets out general matters relating to all the orders and
warrants.

Definition

121. A customer information order compels a financial institution covered by the
application to provide any “customer information” it has relating to the person
specified in the application on receipt of a written notice from an appropriate officer
asking for that information. “Customer information” is defined in sec 64. A
“financial institution” means a person carrying on a business in the re
The “regulated sector” is defined in Schedule 9 to POCA. A customegi
order is not available in a detained cash investigation.

Persons who can apply for a customer information order
122. An appropriate officer (defined according to the type of in

officer is a senior appropriate officer).' A senior a ot fOor a confiscation
investigation is:

¢ a senior officer of the NCA; ’
® a police officer who is not below the r.

of s

¢ an officer of HM Revenue and Customs
designated by the Commissio r
equivalent to that rank;

is not below such grade as is
ey’s Revenue and Customs as

grade as is designated by the
; or

® an immigration officer who
Secretary of State a i

mmissioner of Her Majesty’s Revenue and Customs as
at rank;

®ani iIon officer who is not below such grade as is designated by the
State as equivalent to that rank; or

* an AFI who falls within a description specified in an order made by the Secretary of
State under section 453.

For civil recovery and exploitation proceeds investigations, a senior appropriate officer is a
senior officer of the NCA.

30 Section 416(4).
31 Section 369(7).
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Statutory requirements

123. The application must state:

® a person specified in the application is subject to a confiscation investigation, a
civil recovery investigation; an exploitation proceeds investigation or a money
laundering investigation;

¢ that the order is sought for the purposes of that investigation;

¢ the financial institutions, or a description of financial instructions, from which the
customer information is to be obtained — a description of financial ipstitutions may
include all financial institutions but would usually be specifically td ed, such as
those financial institutions within a geographical area;

* in the case of a confiscation investigation, the reasonable groundg
that the person specified in the application for the order has ben
criminal conduct;

¢ in the case of a civil recovery investigation, the reasona
that the person specified in the application—

- holds recoverable property or associated property,

- has, at any time, held property that was recov
property at the time;

* in the case of a money Iaunderin’ves igati asonable grounds for
suspecting that the person specified i i r the order has committed
a money laundering offence;

* in the case of any investigatio e grounds for believing:

- that customer inform ed in compliance with the order is
likely to be of substanti r not by itself) to the investigation for
the purposes of whi i , and

is made

125.

28

ave, either in itself or as the lead to other avenues of investigation
information could not be acquired as effectively and efficiently from
could be obtained by way of a production order. The appropriate
officer should consider the cost of a financial institution complying with a customer
information order.

On receiving a request for authorisation for an application for a customer information
order, the senior appropriate officer should consider similar issues. The senior
appropriate officer should particularly consider the proportionality of requesting the
customer information against the perceived benefit to the investigation. The senior
appropriate officer should also consider the broader issues of law enforcement such
as the benefit to the wider community.
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Particular action to be taken executing a customer information order

126. Section 363(5) of POCA requires a financial institution (following a notice in writing
from an appropriate officer) to provide any customer information which it has relating
to the person specified in the application. Section 363(6) gives the appropriate
officer the power to identify the manner in which and the time by which the financial
institution must provide the information. The appropriate officer should set a
reasonable time period depending on the nature of the institution and the information
that is requested. There will be cases where the best practice is to contact the
financial institution before the notice is served to discuss a reasonable time period.

127. A notice given under a customer information order should include the

* the name of the financial institution;

* the name of the person(s) (or other identifying factor) about who
information is sought;

¢ the financial institution’s right to refuse to comply with a
unless the appropriate officer has, if asked to do so, ppoé
authority;*

® the period of time within which the customer inf
® the manner in which such information must be pr:
* the place at or to which the inforn‘on i

* where the appropriate officer believe
information held in any other name tha ifi rson has or had used, that
other name;

¢ all addresses kno e officer to have been used by the specified
ay have been or are held by the financial

ate age of that person if an individual, or any known
mation in respect of a company or limited liability partnership;

Particular record of proceedings under a customer information order

128. The appropriate officer should keep a copy of the customer information order and
all the notices issued to financial institutions under a customer information order.
The appropriate officer should also keep a record of all the information supplied in
response to the notices.

%2 Section 363(7).
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129. The appropriate officer should consider the customer information that has been
obtained and consider whether a production order or account monitoring order

would be the next step to obtain further information and material to support the
investigation.

‘N
\
™
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Account monitoring orders

130. Persons to whom this part of the code applies should familiarise themselves with

the introduction section which sets out general matters relating to all the orders and
warrants.

Definition

131. An application for an account monitoring order must be made to a court by an
appropriate officer under section 370, but is not available for a detained cash
investigation. An account monitoring order is an order that requires a_financial
institution to provide information on an account for a specified perio@ip to 90 days,
in the manner and at or by the times specified in the order. “Account i ]
is information relating to an account held at a financial institution — thi
commonly be transaction details. A “financial institution” means a p
on a business in the regulated sector. The “regulated sector” is def
9 to POCA. An appropriate officer may make a further application fG
monitoring order immediately after an account monitoring

Persons who can apply for an account monitoring order
132. An application may be made by an appropriate offiger; nitionOF appropriate

officer depends on the type of investigation (see se
Statutory requirements

133. The application must state that:
® a person specified in the applic t to a confiscation investigation, a

EE
i eds investigation or a money

hat the order is sought in relation to account
person;

® in the ca i vestigation, the reasonable grounds for suspecting
ecified in the application has benefited from his criminal conduct;

°*int a money laundering investigation, the reasonable grounds for

at the person specified in the application has committed a money
laundering offence;

® for any investigation, the reasonable grounds for believing that account information
which may be provided in compliance with the order is likely to be of substantial
value (whether or not by itself) to the investigation for the purposes of which the
order is sought, and that it is in the public interest for the account information to

be provided, having regard to the benefit likely to accrue to the investigation if the
information is obtained.

33 Account information relates to an account or accounts held at the financial institution by the person
(whether solely or jointly with another): section 370(4)
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134. The application for an account monitoring order may specify information relating to all
accounts held by the person specified in the application for the order at the financial
institution so specified, a particular description, or particular descriptions, of accounts
so held, or a particular account, or particular accounts, so held. The order will set
out the manner and deadline by which the financial institution must produce account
information and the period for which the order should last (but this may not exceed a
90 day period).3*

Particular action to be taken before an application for an account monitoring order

135. The appropriate officer must consider the benefit to the investigatio
information from an account, and whether this information could be 6
a production order.

of obtalnlng

136. The appropriate officer must also consider the account information
If, for example, the appropriate officer requires information on certa
the appropriate officer is to consider whether this should be limited

destination.

137. The provision of account information will be for so set out in the
order (although no longer than 90 days, beginning
is made) and be provided at or by the tlme or times er. Areasonable

e identified for the court.
ould be provided within 24
t be reasonably practicable

time period and times to provide th
For example, it may be reasonable t

138. [ i w the 90 day maximum as the standard time

139. When an ac [ rder is served on a financial institution, the covering
in he matters specified in paragraph 35 of the general section, must

® the accounts in relation to which the information is required, whether this is a
specific account or a general description of accounts;

® the account information required (in as specific detail as possible, for example a
general description of the nature of the transactions);

¢ the period for which the account monitoring order will have effect;

¢ the period of time within which such information must be provided to the appropriate
officer (for example within 24 hours of a particular transaction taking place);

34 Section 370(6), (7).
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¢ the manner in which such information must be provided;

* such other information as the appropriate officer considers would assist the

financial institution in complying with the requirements of the account monitoring
order;

® notice that a statement made by the financial institution in response to the order
may not be used in evidence against it in criminal proceedings other than in the
circumstances set out in section 372.

Particular record of proceedings under an account monitoring order

140. The appropriate officer should keep a record of all the account info
response to the order and a copy of the order and any notices.

‘N
\
™

jon supplied in
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Disclosure orders

141. Persons to whom this part of the codes apply should familiarise themselves with
the introduction section which sets out general matters relating to all the orders and
warrants.

Definition

142. A disclosure order is an order authorising an appropriate officer to give to any person
the appropriate officer considers has relevant information notice in writing requiring
them to answer questions, to provide information or to produce documents with
respect to any matter relevant to the investigation in relation to whi e order is
sought. A disclosure order is not available in detained cash investigationSyor money
laundering investigations. This code does not provide guidance on the -
disclosure notices under other enactments.

143. Once a disclosure order has been made, appropriate offlcers may
set out in sectlon 357(4) of POCA throughout the investigati

144. Under section 357(6) of POCA, where a person is
order, that person is not bound to comply with any r
unless evidence of the authority to the ice is
copy of the disclosure order should

Persons who can apply for a disclosure or

145. An application for a disc e to a court by a relevant authority
(section 357(7)). In relati [ i igation, only a prosecutor may
apply for a disclosure order [ e at the request of an appropriate
officer (appropriate officers ar: ' i on 378). The scope of this code does

i in making these applications, which is within

by the Attorney General. Appropriate officers

ecutor to make the application on their behalf and
disclosure order is necessary in the investigation.

the scope of the co
should identify an a

146. . ivi very investigations, an officer of the NCA or a member of staff
i (section 352(5A)) may apply for disclosure orders. The scope
pot extend to guidance to members of staff of the relevant Director,

147. exploitation proceeds investigations, an officer of the NCA may apply for

a disclosure order.

Statutory requirements

148. This code only applies to applications by NCA officers in relation to civil recovery and
exploitation proceeds investigations. The application needs to state that:

® a person, or property, specified in the application is subject to a civil recovery
investigation; or
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® a person specified in the application is subject to an exploitation proceeds
investigation;

* the order is sought for the purposes of that investigation;

* the reasonable grounds for suspecting that, in the case of a civil recovery
investigation, the person specified in the application holds recoverable property
or associated property, or has held property that was recoverable property or
associated property at the time, or the property specified in the application for the
order is recoverable property or associated property;

* in the case of an exploitation proceeds investigation, the person specified in the
application is a person within section 346(2A). A person is within t
for the purposes of Part 7 of the Coroners and Justice Act 2009 (cri
etc), exploitation proceeds have been obtained by the person fro
offence by reason of any benefit derived by the person;

® the reasonable grounds for believing that:

- the material is likely to be of substantial value
investigation for the purposes of which the or

be given, having regard to the fit i
the material is obtained, and to the gircu der which the person the
application specifies as appearing
holds it.

149. An application made by an or a disclosure order for a civil

recovery investigation o tion proCeéeds investigation should state:

® the property or pe t to a civil recovery investigation or the name
itation proceeds investigation;

o urposes of that investigation;

* whethert er is likely to require answers to questions and/or

r documents;

* why a“dtsclosure order is required in preference to the other powers of
investigation.

Providing of information and production of documents
150. Production of documents or information in response to a disclosure order should

follow, so far as relevant, the processes set out for production orders in paragraphs
50 to 68 above. The appropriate officer should give notice in writing to anyone
whom they wish to provide information or documents. In addition to the general
requirements at paragraph 35, this notice should include, where applicable:
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¢ whether the appropriate officer requires the respondent to provide information
under section 357(4)(b), and a description of that information;

* or whether the appropriate officer requires the respondent to produce documents
under section 357(4)(c), and the documents or class of documents required.

151. In respect of requests for information under section 357(4)(b) or documents under
section 357(4)(c), the appropriate officer should keep a copy of the disclosure
order together with all the notices requesting information and/or documents under
the disclosure order. The appropriate officer should also keep a record of all the
documents and information submitted in response to the notices. Regeipts should
be sent to the supplier of the material if requested. This paragraph a [
documents produced at an interview.

Interview

152. The disclosure order also contains a power to ask questions. The f
method for asking questions is to conduct a formal interview in acco
procedure set out below.

Invitation to interview

153. The appropriate officer should send the person to
under the disclosure order which should set out:

ed a ice served

¢ the right of the appropriate office‘car iew under section 357(4)(a)

of POCA;

® the purpose of the interview, which ma
considers necessary;

s detailed”as the appropriate officer

in régponse to a requirement imposed
used in evidence against them in

stances specified in section 360 of

® notice that a statement
on them under a disclosur
criminal proceedings

a'be under the age of 17 then they must be treated as a juvenile for the purposes of
 is clear evidence that they are older.
dult’ means, in the case of a:

3% |f anyone &
this code
% The approp
(a) juvenile:
(i) the parent, guardian or, if the juvenile is in the care of a local authority or voluntary organisation, a
person representing that authority or organisation;
(i) a social worker of a local authority;
(iii) failing these, some other responsible adult aged 18 or over who is not an appropriate officer or
employed by the organisation which the appropriate officer works for;
(b) person who is mentally disordered or mentally vulnerable:
(i) a relative, guardian or other person responsible for their care or custody;
(ii) someone experienced in dealing with mentally disordered or mentally vulnerable people but who is
not an appropriate officer or employed by the organisation which the appropriate officer works for;
(iii) failing these, some other responsible adult aged 18 or over who is not an appropriate officer or
employed by the organisation which the appropriate officer works for.
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® details of the place at which the interview is to take place, and
* where attendance is not required at once, the time and date of the interview.

Legal and Financial advice

154.

155.

156.

157.

158.

159.

160.

161.

In this code, a “solicitor” means a solicitor who holds a current practising certificate, a
trainee solicitor, or a duty solicitor representative. Appropriate officers should consult
the Law Society in cases where there is a doubt regarding the individual. A “qualified
accountant” means a person who is a member or fellow of the Institute of Chartered
Accountants in England and Wales, or the Institute of Chartered Accountants of
Scotland, or the Institute of Chartered Accountants in Ireland, or the
Chartered Certified Accountants, or an overseas equivalent.

In urgent cases a person who is not suspected of any unlawful cond
prepared to answer questions without the presence of a solicitor a
accountant. If a person to be interviewed requests access to legal
advice before complying with a requirement to be interviewed_in a

a reasonable time limit for obtaining such advice. In the
out below the appropriate officer may refuse such a req
circumstances of the case.

A person who requests legal and/or financial advice
or continue to be interviewed until t ha ive ch advice unless the
appropriate officer conducting the intery
that:

liberty or physica
ii. thereis an urgentne destruction, alteration, interference or
harm to evide with the investigation; or

iii. the particul
being inyol

e with the authorisation of a senior appropriate officer.

paragraph 156(i) or (ii), once sufficient information has been
ks, questioning should cease until the person has received

or accountant to accompany them during the interview.

If a solicitor wishes to send a non-accredited or probationary representative to
provide advice on their behalf, then that person is also recognised as a “legal
adviser” and should be admitted to the interview unless the appropriate officer
considers that this will hinder the investigation.

If the appropriate officer refuses access to a non-accredited or probationary
representative or a decision is taken that such a person should not be permitted to
remain at an interview, this should be recorded in writing (together with the reasons)
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162.

163.

164.

Vulnerable interviewees
165.

166.

167.

168.

38

and they should notify forthwith the solicitor on whose behalf the non-accredited

or probationary representative was to have acted or was acting, and give them an
opportunity to make alternative arrangements. The person being interviewed should
also be informed.

The main role of any solicitor or qualified accountant is to observe that the interview
is conducted in a fair and proper manner. They may not answer questions on behalf
of the person being interviewed but they may intervene:

* to seek clarification of questions asked during the interview;

® to challenge a question asked by the appropriate officer which the
improper;

® to challenge the manner in which a question is asked;

¢ if the person may have a reasonable excuse for failure to compl

disclosure order or notice, to advise them whether or no ; or
® to give the person advice.
Any request for legal and/or financial advice and t
recorded on the record and/or taped. If a person h nd/or financial
advice and an interview is begun in the absence of ici alified accountant

(or the solicitor or qualified accountagt ha
note must be made in the interview rec
ay r

The solicitor or qualified accounta ny documents shown to, or produced

by, the person being int

If an appropriate office i s told that a person is under 17 years of age,
or if a person of any mental impairment, mental disorder or is
otherwise vulnerabl clear evidence to dispel that belief, the
person should or the purposes of this code and an appropriate
adult should

ppears to be blind, visually impaired, deaf, unable to read or speak or

has diffiCtifty orally because of a speech impediment and to take action accordingly.

A person who is blind or is seriously visually impaired may be accompanied by

their guide dog. The appropriate officer must ensure that the person who is blind

or seriously visually impaired has their solicitor, relative, appropriate adult, or

some other person likely to take an interest in them (and who is not involved in the
investigation) available to help in the checking of any documentation. Where the
provisions of this code require written consent, then the person who is assisting may
be asked to sign instead if the person being interviewed so wishes.
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169. A person being interviewed who is seriously physically impaired may be accompanied

170.

171.

172.

173.

174.

175.

by an able-bodied adult aged 18 or over to provide such physical assistance as the
person being interviewed requires. Such a person may take no part in the interview
and has none of the rights of the appropriate adult.

‘The appropriate adult’ means, in the case of a:
(a) juvenile:

¢ the parent, guardian or, if the juvenile is in local authority or voluntary organisation
care, or is otherwise being looked after under the Children Act 1988, a person
representing that authority or organisation;

® a social worker of a local authority;

® some other responsible adult aged 18 or over who is not a memg
interviewing body.
(b) person who suffers from a mental impairment, is menta
otherwise vulnerable:
® a relative, guardian or other person responsible for th

® someone experienced in dealing with mental di
other vulnerabilities (relevant to the person’s con NC ot a member of
staff of the interviewing body;

* some other responsible adult aged™8 or o t a member of staff of the

interviewing body.

A person, including a parent or
are:

, sh not be an appropriate adult if they
® suspected of involvement |
® avictim;

® 3 witness;

ed or trained in their care rather than a relative lacking such
sut if the person prefers a relative or objects to a particular person
ould, if practicable, be respected.

A solicitor or qualified accountant present in that capacity may not be the appropriate
adult.

An appropriate adult present at an interview should be informed that they are not
expected to act simply as an observer and that the purpose of their presence is to:

® advise the person being interviewed;
® observe whether the interview is being conducted properly and fairly;

* facilitate communication with the person being interviewed.
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176. Although juveniles or people who suffer from mental impairment, are mentally
disordered or otherwise vulnerable are often capable of providing reliable evidence,
they may, without knowing or wishing to do so, be particularly prone in certain
circumstances to provide information that may be unreliable, misleading or self-
incriminating. Special care should always be taken when questioning such a person,
and the appropriate adult should be involved if there is any doubt about a person’s
age, mental state or capacity. Because of the risk of unreliable evidence it is also
important to obtain corroboration of any facts admitted whenever possible.

177. The person should always be given the opportunity to consult privately with a solicitor
and/or qualified accountant with or without an appropriate adult.

‘N
\
™

40



This documpentwvas.withdrawn on.J4 April 2016.

Interpreters

General

178.

179.

Foreign languages
180.

181.

182.

183.

184.

Appropriate officers or senior appropriate officers are responsible for making
sure appropriate arrangements are in place for the provision of suitably qualified
interpreters for people who:

® are deaf; or

® do not understand English.

Whenever possible, interpreters should be drawn from the National jster of Public
Service Interpreters (NRPSI) or the Council for the Advancement of C nication

with Deaf People (CACDP) or the Directory of British Sign Languag
Interpreters.

A person should not be interviewed in the absence of a per gif:
¢ they have difficulty understanding English; or

® the person wants an interpreter present.

The appropriate officer must ascertajn, e interpreter and

this must be noted on the
interpreter. Action taken

the person being interviewed unde
interview record. An appropriate adult
to call an interpreter and any agreemen
interpreter must be recorded in writing, and

The appropriate officer s i reter makes a note of the
interview at the time in the p or use in the event of the interpreter
being called to give evi ertify its @ccuracy. The appropriate officer should

The person should
as correct or indi in which they consider it inaccurate.

If a person appears to be deaf or there is doubt about their hearing or speaking
ability, they should not be interviewed in the absence of an interpreter unless they
agree in writing to being interviewed without one.

185. An interpreter should also be called if a juvenile is interviewed and the parent or

guardian present as the appropriate adult appears to be deaf or there is doubt
about their hearing or speaking ability, unless they agree in writing to the interview
proceeding without one.
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186. The interviewer should make sure the interpreter is allowed to read the interview
record and certify its accuracy in the event of the interpreter being called to give
evidence.

Persons who may be present at interviews

187. Only persons whose presence is provided for by this code should be present. At
least two members of staff, one of whom must be an appropriate officer, should be
present at all times. There may be more than one person conducting the interview.
It is for the person being interviewed to arrange the presence of any solicitor and/or
qualified accountant. When doing so they should ensure that the person they select
is available to attend. Where the provisions of this code require the pt&sence of an

interview, secure the attendance of such a person.

188. The appropriate officer may be accompanied by a person to assist
documents and carrying out such other support tasks as wi [
of the interview. Such a person has no power to require the '
to do anything and need not disclose their name provids e
the appropriate officer conducting the interview.

Conduct of the interview

189. Interviews should be conducted in o members of staff present
at all times. As far as practicable intervi ace in interview rooms
which are adequately heated, lit and ve . ing questioned or making
statements should not be require

190. The appropriate officer s SO e lines of enquiry, whether
these assist or undermine t hat is reasonable will depend on the
particular circumstance r te officerS’must keep this in mind when deciding

191. tain answers or elicit a statement by the use

192. and immediately following any break, the

ust caution the person being interviewed as follows:

193. The appropriate officer must also inform the person that this is not a criminal caution.
194. The appropriate officer should:

* inform the interviewee of the authority they have to conduct the interview;

® give their name and that of any other persons present (subject to the provisions
in POCA relating to pseudonyms of officers of the NCA and members of staff of a
relevant Director);
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195.

196.

197.

198.

199.

200.

¢ inform the interviewee of the purpose for which any person accompanying the
appropriate officer is present;

® ask the interviewee to state their full name and address and date of birth;

® ask any person present with the interviewee to state their name, business address
(or home address as relevant) and capacity in which they are present;

* state the date, time of commencement and place of the interview;

¢ state that the interviewee has the opportunity to request legal and/or financial
advice;

® state and obtain confirmation of the reasons for there being no legalkepresentation
if this is the case;

¢ inform the interviewee of their right:

- to consult in private at any time with any solicitor, qualified acc
appropriate adult present with them;

- to be questioned fairly;

- to be given an opportunity at the end of the intervie c aything they have
said or to say anything further if they wish;

- to be allowed a break in any interview that last 0 hours.

® inform the interviewee that the in@iew i
of that record;

¢ state that the interviewee will be give i at will happen to the
record, and

* attempt to estimate th i iew and inform the interviewee.

The interviewee may ask su s as appear to them to be necessary
to ascertain the entitle

The appropriate offi
condition which ma ility to understand what is taking place or if they
are due to tak icati ore the time at which the appropriate officer

should offer the interviewee the opportunity to ask any
purpose, structure and conduct of the interview.

ovided at approximately two hour intervals, subject to the appropriate
officer’s discretion to delay a break if there are reasonable grounds for believing it
would prejudice the outcome of the investigation.

Any decision to delay a break in an interview should be recorded, with reasons, and
duration, in the interview record.

Where an interview is adjourned for any reason and is to be resumed at the same
place later the same day it should be sufficient for the appropriate officer to inform the
interviewee of the time or resumption and no notice in writing requiring attendance at
that time should be necessary.
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201. Where an interview is adjourned for any reason and is to be resumed either at a
different place or on a different day, the appropriate officer should serve another
notice under the disclosure order on the person requiring them to attend at that place
and time on that day.

202. The appropriate officer should remember that it may be necessary to show to the
court that nothing occurred during a break or between interviews which influenced
the person’s recorded evidence. After a break or at the beginning of a subsequent
interview, the appropriate officer should consider summarising the reason for the
break and that nothing happened and confirming this with the person

203. The appropriate officer should inform the interviewee that they have e
questions and offer the person an opportunity to clarify anything they hay
and to say anything further that they wish. Any solicitor, qualified a
appropriate adult present at the interview along with the interviewe
the opportunity to ask the interviewee any question the purpose of
any ambiguity in an answer given or to give the interviewe
any question which they have refused previously to ans

204. Before concluding the interview, the appropriate officer thefinterviewee
if they have any complaint to make about anythin ken plaee at the
interview.

Interviews with a recording media rec‘

205. Interviews should be recorded using re
removable, physical audio recording me gnetic type, optical disc or

206. When the interviewee is br [ iew room the appropriate officer
should, without delay but in t load the recorder with new recording

207. The appropria
and state on,t

he interviewee about the recording process
erview is being recorded using recording media

208. S e identification the appropriate officer should ask the

2009. e is deaf or is suspected of having impaired hearing, the appropriate
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210.

211.

212.

213.

214.

215.

216.

217.

If the interviewee objects to the interview being recorded at the outset, during the
interview or during a break, the appropriate officer should explain that the interview is
being recorded and that this code requires the person’s objections to be recorded on
the recording. When any objections have been recorded or the person has refused to
have their objections recorded, the appropriate officer should say they are switching
off the recorder, give their reasons and switch it off. The appropriate officer or the
person assisting should then make a written record of the interview (see provisions
below relating to interviews with a written record). If, however, the appropriate officer
reasonably considers they should proceed to question the person with the recording
media still switched on, the appropriate officer may do so.

If the interviewee indicates that they want to tell an appropriate officer'e
not directly connected with the case and that they are unwilling for the
be recorded, the person should be given the opportunity to tell the
at the end of the interview.

When the recorder shows the recording media only has a
appropriate officer should tell the interviewee the recordi 0 an

theroom

for a second set of recording media, the intervieweg, sha

The appropriate officer will remove the recording iaf
the new recording media which should be unwrapp e person’s
presence. The recorder should be ew media. To avoid confusion

Id mark the media with an
d from the recorder.

between the recording media, the
identification number immediately after

When the break is taken an i [ vacated by the interviewee, the
recording media shoul from the recorder and the procedures for the

the same recording media. The time the interview recommences
n the recording.

being recorded and the media or the recording equipment
e officer should stop the interview immediately. Where part of

recommenced using new equipment/media as required. Where the content of the
interview has been lost in its entirety the media should be sealed in the interviewee’s
presence and the interview begun again.

If the equipment failure can be rectified quickly, for example by inserting new
recording media, the recording of the interview may continue. When the recording is
resumed the appropriate officer should explain what happened and record the time
the interview recommences. If, however, it is not be possible to continue recording
on that recorder and no replacement recorder is readily available, the interview may
continue with a written record.

45



This document.waswihdrawn on.l4.4pril 2016.

218. When recording media is removed from the recorder during the interview, it should be
retained.

219. The appropriate officer should seal the master recording with a master recording
label. The appropriate officer should sign the label and ask the interviewee and
any third party present during the interview to sign it. If the interviewee or third
party refuses to sign the label a senior appropriate officer should be called into the
interview room and asked to sign it.

220. The interviewee should be handed a notice which explains:

* how the recording will be used;
® the arrangements for access to it.

221. A second recording will be used as a working copy. The master req
the two recordings used in a twin deck/drive machine or the only re
deck/drive machine. The working copy is either the second/ihi
a twin/triple deck/drive machine or a copy of the master
deck/drive machine.

222. The purpose of sealing the master recording in th nce is to show
the integrity of the recording is preserved. If a singl ine is used the
working copy of the master recordir& the interviewee’s presence
and without the master recording le working copy should be
used for making further copies if need

223. A senior appropriate officer shoul
be kept securely and th
adviser should be informe
the seal on the master recor:
representative is prese be invited to re-seal and sign the master
recording.

ements for master recordings to
or. The interviewee or their legal
onable opportunity to be present if

224, broken, a record should be made of the procedure
lace and persons present. Where the interview
edings the recording media should nevertheless
here no court proceedings result, it is the responsibility of the
establish arrangements for the breaking of the seal on the

, Where this becomes necessary.

n record

due to a failure of equipment or a lack of suitable interview room or recorder if the
appropriate officer has reasonable grounds for considering that the interview must
not be delayed until the failure has been rectified or a suitable room or recorder
becomes available.

226. In such cases, the interview must be recorded in writing. In all cases, the appropriate
officer must make a note in specific terms of the reasons for not using recording
media.
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227.

228.

229.
230.

231.

232.

233.

234.

235.

236.

The written record should be made and completed during the interview, unless this
would not be practicable or would interfere with the conduct of the interview, and
should constitute either a verbatim record of what has been said or, failing this, an
account of the interview which adequately and accurately summarises it.

If a written record is not made during the interview it should be made as soon as
practicable after its completion.

Written interview records should be timed and signed by the maker.

If a written record is not completed during the interview the reason
recorded in the interview record.

Unless it is impracticable, the interviewee should be given the oppog
the interview record and to sign it as correct or to indicate how the
inaccurate. If the interviewee cannot read or refuses to read the re
appropriate officer should read it to them and ask whether the

If the interviewee is unable for any reason to sign
person present at the interview to sign it on their b

If the appropriate adult or the intervi icitor is\pEesent during the interview,
they should also be given an opportunit the interview record or any

which might be relevant. An
When practicable the intervie en the opportunity to read that record

how they consider it inaccurate.

fuses to read the written record of comments or
sign it, the ap [ Id read it to them and ask whether they would like
ign i ark or to indicate how they consider it inaccurate.

O read these details and sign them to the effect that they accurately
reflect their disagreement. Any refusal to sign should be recorded.

Record of Interview

237.

In addition to the general provisions on taking records, the appropriate officer should
also keep copies of notices in writing issued under a disclosure order (section 357(4))
together with full details of their issue and response.
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238. The record of an interview should contain the following, as appropriate:

239.

48

® a copy of the invitation to interview letter;
® the date and place and time of the interview;

* the time the interview began and ended, the time of any breaks in the interview
and the names of all those present, subject to the provisions in POCA relating to
pseudonyms of officers of the NCA and members of staff of a relevant Director;

* any request made for financial and/or legal advice, and action taken on that
request;

¢ that the appropriate officer told the interviewee everything they were
them under this code;

pquired to tell

* the name of person(s) excluded from the interview room, and the
decision; and,

® the presence of an interpreter or appropriate adult, and the reaso

he disclosure
o be recorded.

4
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Obtaining evidence from abroad

240.

241.

242.

243.

244,

245.

246.

Section 375A of POCA makes provision for evidence to be obtained from overseas
if a person or property is subject to a civil recovery investigation, a detained cash
investigation or an exploitation proceeds investigation. This process should be used
to obtain relevant evidence.

A judge may request overseas assistance as a result of an application by an
appropriate officer or a person subject to the investigation if the judge thinks there is
relevant evidence in a country or territory outside the United Kingdom. Alternatively,
a senior appropriate officer or a relevant Director (section 352(5A)) request

requested:

® in relation to a civil recovery inv
of identifying recoverable prope
property is or has been recoverable
has held property, what property a pe
or whereabouts of property;

rty, and includes whether
ted property, who holds or

esil'gation, eviden relevantfor the purposes

® in relation to an ex s investigation, evidence is relevant if it
relates to whethe ing offender, whether they have obtained
exploitation prace vant offence, the value of any benefits derived by
a person fr , or the available amount in respect of a person.

e sent by a judge, or the senior appropriate officer or
o the government of the country or territory concerned, or any

the government of the country or territory concerned as being
g requests, or a court or tribunal which is specified within the
exercises jurisdiction in the place where the evidence is to be

a request may be sent to the Secretary of State, who must forward
the request to the court, tribunal, government or authority in the country or territory
concerned.

In the case of urgency, a request may be sent via the International Criminal Police
Organisation (Interpol or Europol) or any person competent to receive it under
any provisions adopted under the EU Treaties, for onward transmission to a court,
tribunal, government or authority in the country or territory concerned.

49



This documentwaswithdrawn on.d4 spril 2016.

247. Evidence obtained by means of a request for assistance cannot be used for any

purpose other than for the purposes of the investigation for which it was obtained

or for the purposes of certain proceedings®’ (or any proceedings arising out of such
proceedings). However, the court, tribunal, government or authority that received the
request and provided the evidence can consent to the use of the evidence for other
purposes.
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87 See section 375B(3).
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