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	1
	Welcome. 
If new people are within the cluster it may be worthwhile spending some time introducing yourself and discussing what your role in school is. Times are average and some slides may take longer or shorter to discuss. Slides without notes may be talked through. 
This session is about public procurement legislation and what we should know. 
	1 mins

	
2
	Content.
What we will cover in this session. 
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	1 mins
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	Procurement cycle.
Public procurement regulations cover the complete procurement cycle. 
If this is the first module you are doing and haven’t seen the procurement cycle before here is the explanation. 
The Procurement Cycle has been broken  down into 5 distinct phases: -
Specify; Buy; Order; Pay; Manage. 
When we used to think about purchasing we concentrated on the Buy and Order phases. Procurement has a much broader scope than traditional purchasing – procurement expertise has a key contribution to make in the Specify phase of deciding what to purchase – in particular things like Options Appraisal and Market Management. Procurement also has a part to play in how we pay our suppliers particularly as we move into the e commerce arena and electronic orders and invoices become more commonplace. Public procurement legislation incorporating EU procurement (if above
The thresholds) covers the whole of the procurement cycle.
	1 mins
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By the end of this session we will have covered
	1
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EXPLANATION: The 3 main pieces of legislation at the heart of public sector procurement. Public procurement legislation regulates the procurement by public sector bodies including schools. The legislation is designed to open up the EU's public procurement market to competition, to prevent "buy national" policies and to promote the free movement of goods and services
	5 mins
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 Principles for the group to understand
	1 mins
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Can the group suggest ways of doing this or has a school already done this and can share tips as well as lessons learnt?
	1 mins
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Lots – encourage smaller suppliers to bid

	1 mins
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Advert B is discriminatory as it specifies a UK company when other Countries could supply fruit and salad items. If there were concerns about the freshness of the product the advert could be reworded (See Advert A). This way anyone who cannot deliver within a set timeframe would be excluded in a non-discriminatory way.
Advert A is non-discriminatory, as it allows all EU Countries to respond to the requirement. It may be that a UK company will be better placed to meet the need given the time criteria, but companies outside of the UK who think they can meet the criteria are still able to apply. 

	3 mins
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	1 mins
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Aggregation – how to calculate:
 The threshold figure is taken for a contracting period of aggregated spend in that area. Aggregated spend means the total cost over a typical contracting period of 4 years. If there is no fixed price and the contract term is for 48 months or less, the school should estimate the amount it expects to pay per annum and use this figure to estimate if they are over threshold for a 4 year period. 

Light touch
A ‘light touch regime’, with a higher threshold of £589,148, applies for some services that are specifically for education provision. You should seek legal advice to determine whether your procurement qualifies. 
These include those services used specifically in education provision including the provision of school meals. Services that could also be used elsewhere than in a school i.e. building maintenance and ICT, do not come under the light touch regime and attract the lower threshold. Principles of transparency and fairness still apply to lower value contracts.  Under the light tough regime all schools shall award contracts by: 
• publishing in the OJEU a call for competition. This can be either a contract notice or prior information notice (PIN) which can be published a year in advance and cover multiple contracts provided that it appears continuously, contains the information required on the form, refers specifically to the types of services that will be the subject of the contracts to be awarded, indicates that the contracts will be awarded without further publication and invites interested suppliers to express their interest in writing; 
• publish in OJEU a contract award notice (or quarterly submission of batches of contract award notices). 

Just to note: EU courts have taken interest in contracts as low as £40,000 to ensure open and fair competition. However, DfE represents the sector interests and seeking exclusions from Central Government Department requirements. 


	3 mins
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Don’t award 2 contracts to get under thresholds

	1 mins
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It is essential to note in the contract files the decision and reasoning for selection of the contract period.

	1 mins
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	2 mins 

	15
	[image: ]
	1 mins
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Prior information notices (or 'PINs') are an early 'nudge' to potential suppliers. They notify the market of future business opportunities, enabling interested suppliers to start to put together their bid case and supporting information. PINs also allow overall tendering timescales to be slightly reduced. 
 
You can submit a PIN for publication in the OJEU either annually, or when planning a procurement. Refer to DfE guidance for additional information.

	1 mins
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	Group Session. 
Take a few minutes in pairs or as a group to discuss what you might need to build into a tender and advertise for in the refurbishment of a catering facility.
	5 mins
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Did the group pick up any of these or more?










	2 mins
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Overview of public sector frameworks. Example of single source framework is the direct award with Xerox for MFD’s RM1599. Collaboration between CC, ESPO and YPO.

Brief reminder that if you decide to award from a framework following a mini competition check that the supplier is one of the framework suppliers and is not a Special Purpose Vehicle (SPV) or another arm of the parent company. A court could invalidate the contract if not awarded correctly.

	1 mins

	20
	[image: ]

Request the CCS quarterly newsletter to schools and contact the CCS aggregation team for more information.
	1 mins
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These are constantly evolving so please check and the latest published if drafting an advert or tender.

	2 mins
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This is a mandatory requirement.
	1 mins
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	Contract Award

Must be MEAT – Most Economically Advantageous Tender. This changed with the 2015 regulations.

A debrief is important to help bidders understand why they were not successful and to encourage a competitive market. 
 
	5 mins
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Some things to remember when drafting a specification. Courts may decide that if labels are specified as having to be in a particular language schools could be made to start the tender process again.

	1 mins
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	1 mins
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Have we covered what we set out to achieve 


	1 mins
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	Train the Trainer Modules
Which module next?
	1 mins
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	Questions
· How the group will put into practice what they have heard?

	5 mins
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Session Objectives

+ Understand the main points of EU procurement legislation:

« identiy the diflerent procedures and explain how to selectthe
correct one;

« explain how to determine the contract;

+ describe the key principles relating to e-procurement rules;

« explain the processes of pre-qualification, evaluation and
contract award:

« apply the basic principles of public procurement legislation
incorporating EU procurement
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Legislation
Treaty of Rome (1958)

The Procurement Contracts Regulations 2015
- Replaces earlier Regulations in their entirety

The Social Value Act
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Treaty of Rome - key principles

+ purchasers must behave ‘transparently’ by advertising their
requirements openly to encourage competition

- Equal Treatment of al potential bidders (Fair Competition)

- Di ation is specifically forbidden e g. on the grounds of
nationality
+ purchasing decisions must be obj and based on criteria

relevant and ‘proportionate’ to the purchase
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Public Service (Social Value) Act

This Act requires schools to consider at the pre-
procurement stage :-

— How what is proposed to be procured may improve
the economic, social and environmental wel-being
of their areas;

— How the contracting authority may act with a view to
securing that improvement in conducting the process
of procurement;

~ In addition, the school would be required to consider
whether to undertake any community consultation on
the above matters.
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Recap frommodsle

Specifications

Must be non discriminatory
~ avoid brand names where feasible. Using brand with the words ‘or
equivalent should also be avoided

Use performance specfications (output based) ordinarly

Lots — splitthe contract requirement into lots, or explain o the contract
notice why this cannot be done;

International Standards (IS0) take precedence over other standards
(egBS))
Where a standardis specified equivalentbids must be considered

— bidders mustdemonstrate equivalence
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Advertising Requirements

Due to geographical

Regular supply of fresh fruit ocation and frequency of
and salad items required. Supply required, looking
Product to be delivered for UK company to supply
within 20 hours of picking at fruit and salad items

Do either of these adverts comply with the general principles of European Law ?
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Key elements of the legislation

+ Types of procurement
~ supplies, senices, works;

« Main processes are
~ open, restricted, competitive dialogue, competitve procedure
with negotiation, innovationpartners

« Thresholds
~ below which the detailed requirements of the regulations do
not apply:
~ pinciples of open competition, transparency and fair
treatment of suppliers stil apply:
~ nles for calculations of values:
~ some diferences between public sector bodies
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EU Thresholds

Supplies &

Services £164,176

Services under £589,148
Lighttouch

Works £4,104,394

1Jan 2016 - 31 Dec 2017
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Determining aggregation
To determine aggregation:
- Ave the goods or senices of a similar type?

+ Was it commercially and technically feasible to award one
contract for all the needs covered?

+ s the contract of a similar type?

+ Isitto be awarded during the same 12 months period?
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Determining Contract value

+ Discrete Operating Unit
+ Volumes of requirement needed per year
« Number of years the contract is desired to cover

« Ifin doubt assume monthly expenditure x 48 months (4 years)
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EU Procedures

« Open
- all candidates may submit an offer, all offers must be considered,
“exclusion’ criteria can be assessed ;

UK Government preferred procedure

* Restricted

- pre-qualificationused to shortist bidders:
- recommended for times when potential suppliers are too many to
manage an open bid process
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Additional EU Procedures

+ Competitive procedure with negotiation
Used where the specification cannot be clearly established. e g. design:
+ Competitive Dialogue

For complex contracts: financially complex PFI, or technically complex
IT systems, where specification cannot be clearly established:

« Innovation Partnership
For development of works, supplies or senvices not currently available
on the market, “to incentivise without foreclosing the market”:

+ Negotiated procedure, without publication of a contract notice
For use in exceptional cases only, usually where other procedures fail
IPR or other technical issues arise with a change in supplier

Dynamic Purchasing System - CCS are setting up for schools to use.
where used to be frameworks

Department

o e oo





image14.png
Typical EU Procedures Diagram
. B =
e
B
B e (]
L Refer to GOV.UK/DfEcollections buving-for-schools
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Refurbishment of catering facilities

a -

Redecorating
New kitchen equipment
+
gE ?;é Catering staff retraining
Disposal of old kitchen equipment =

Full Contract Price
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Frameworks
- Maximum duration is 4 years (including extension);
- Award of a framework isvia Open, Restricted etc procedures;

« Minimum number of framework suppliers is normally 3, if not a
single source framework:

« Where the best value supplier or terms are not precise or
complete enough to identify a ‘best offer then futther
‘competition is required:

+ Call offs may extend beyond the life of the framework.
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E-procurement &

+ Electronic further competition
~ The Crown Commercial Sewvice (CCS) offer mini

‘competition options against their framework agreements
such as;

~ capability assessment ~ for shortlisting purposes
~ Invitation To Quote (ITQ) ~ electronic via the website

+ Collaborative Spend
~ The Crown Commercial Senice (CCS) is offering a

senice to aggregate spend via e-auctions in
collaborative clusters.
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Minimum Standards / Pre-qualification

Mandatory exclusions are outlined in the legislation, and have been
updated to include Bribery Act oflences and slavery act. You MUST
notify participants of exclusion

Minimum standards may be required and these are on

+ Personal suitability (convictions or professional misconduct)

+ Economic and financial standing
« Professional and technical knowledge/capability and capacity

Pre-qualification is an initial stage to pre-qualiy the suppliers in
procedures other than Open, and will request the above types of data
from potential bidders, with a view to excluding the unsutable from any
next steps in the process
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Standstill Period

Originally from “Alcatel” case, and became practice
10 working days i sent electronically, 15 if posted
+ Cannot end on a non working day, or a Monday

Can be extended to provide time to debrief or answer queries
1o avoid challenges
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Sustainability

- Specification stage
~ Sustainabilty requirements may be specified
~ Eco labels should be European but ahemative equivalents must
be considered
~ Can use variants' to assess the cost of sustainability:
+ Pre qualification stage
~ Emvironmental management measures eg. 1SO 14001 may be
assessed, if relevant, for works and senices contracts;
+ Contract award
~ Award citeria may include environmental characteristics if
relevant and looked at from the purchaser's perspective.
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Key Legislation

~ Notification of Exclusion: the requirement to notify applicants when
they are excluded from a procurement exercise:

~ Suspension of Contract Award: the contract can not be entered
into when the contracting authority is challenged until proceedings at
court are resolved:

~ Ineffectiveness: breach of the public procurement rules means a
contract may be rendered “ineffective” (set aside) by the courts:

Clarification of time period for challenges
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Key Requirements

~ Procurement records  the requirement to record all decisions
in contract files, which may be requested by Government as well
as disclosed under FOI requests;

~ Lots ~ the requirement to spitt all contract requirements into
Lots, or explain on the contract notice why this cannot be done:

~ Contracts Finder-schools may use
waw contractsfinder service gov uk to advertise above and
below threshold contracts and source suppliers. ~ move to
advertising
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Review of Objectives

« describe the main points of EU procurement legislation:

« identiy the diflerent procedures and explain how to select the
correct one;

« explain how to determine the contract;

+ describe the key principles relating to e-procurement rules;

« explain the processes of pre-qualification, evaluation and
contract award:

« apply the basic principles of public procurement legislation
incorporating EU procurement
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