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Ana de Miguel

Consumer and Competition Policy

Department for Business, Innovation and Skills

1 Victoria Street

LONDON 

SW1H 0ET

19 May 2014

Dear Ms de Miguel

As CEO of Anti Copying in Design, I am writing regarding the Calls for Evidence and review of enforcement provisions of Consumer Protection Regulations 2008 in respect of copycat packaging.

About ACID
ACID (Anti Copying in Design) is a membership organisation representing thousands of designers employed by 1200+ member companies from 25 different industry sectors. ACID’s core objectives are IP education and awareness, prevention, deterrence, support and influencing future design policy to encourage a safer trading environment for designers to achieve growth and maintain jobs. ACID’s members have a collective turnover of approximately £6+ billion. The organisation is committed to raising awareness about intellectual property infringement within the creative industries and encouraging IP respect within declared corporate social responsibility. ACID’s remit is to encourage intellectual property creation within design as a positive force and vehicle for growth. 

UK Designers are mainly lone, micro and SME
To put a perspective on the type of businesses within design sector in the UK, according to the Design Council’s research in 2010, there are approximately 350,000 designers who work in various different sectors. However, 87% have less than 10 employees and 60% have less than 4 employees, so the majority of UK designers are lone, micro or SME. For them, even with the introduction of the small claims track within the IPEC, it is very difficult to legally enforce their IP rights, particularly in the case of misleadingly similar packaging. The average UK designer earns between £14- £19 per hour and with legal costs starting at around £175 per hour these two factors make it cost and time prohibitive to pursue IP rights’ infringement. Another contributory factor is usually the scale of opponent, micro versus macro.
Parasitic copying
ACID is fully aware of the problem of parasitic copying and the difficulties companies have in using IP rights to address the problem especially for small businesses where cost and time spent in any legal redress, is a critical factor and rights are complicated and difficult to pursue effectively. For example, for a small, virtually unknown brand it is almost impossible to rely on passing off because of the inability to provide independent evidence of consumer confusion especially when the look alike packaging is produced by a very well known and instantly recognised household brand. 

Case Study Evidence: 
Robert Welch is a small, niche sector company specialising in kitchenware (with an emphasis on cutlery) and has been established for over 50 years as a family run concern. They employ 52 people and their turnover is £5m. The company ethos is to design products that have personality, functionality and affordability as important characteristics of any new product. New designs are constantly being introduced and can be found on their website and in the Robert Welch shops. 

Robert Welch, MBE, trained as a Silversmith at Birmingham College of Art. He then moved to the Royal College of Art in 1952, where he specialized exclusively in stainless steel production design. His first design consultancy was for Old Hall Tableware in 1955. In 1965 he was awarded Royal Designer for Industry. Robert Welch's most important commissions are in the Victoria & Albert Museum, The British Museum, the Museum of Modern Art, New York, Canterbury Cathedral and No.10 Downing Street, but undoubtedly, his cutlery designs in stainless steel have been sold and used more widely than any other part of his creative output. 

Their retail shops in Chipping Campden and Warwick show their different product ranges for the home, with over twenty ranges of cutlery and an extensive selection of cookware, kitchen accessories, lighting and glassware.

Case Study Details 
Robert Welch reached a confidential settlement about a look alike packaging dispute. The following statement was agreed by both sets of solicitors on behalf of Robert Welch Designs Limited and Marks & Spencer Plc.

“Cutlery and gifts specialist Robert Welch Designs Ltd and Marks and Spencer plc has reached a confidential settlement to the satisfaction of both parties involving a design dispute. Robert Welch claimed that Marks and Spencer plc had copied packaging designs from Robert Welch’s “Radford” cutlery range on Marks and Spencer’s “Loxley” and “Oxford” cutlery collections. Marks and Spencer deny any copying has taken place and maintain that the packaging was independently designed. No Admission of liability has been made.”

This is an example of what may appear to be a major retailer relying on “inadvertent” copying who settle at an appropriate time in proceedings as brand damage limitation. We have several other cases of similar situations with major high street retailers. In this case, after a two year exchange of legal correspondence it was, proportionally, very costly for the SME to continue taking legal action against a major UK retail plc. 
Summary
Successful, design led cutlery designers, Robert Welch have always had a proactive and robust approach to what they consider to be look alike copies on the market. Their last successful copying challenge was against Argos. Robert Welch spend a considerable amount of money developing product packaging and are determined to protect their brand image and not allow others to benefit on the back of their investments. One of the most difficult aspects to prove in any alleged copying is copyright infringement in packaging where the images have been changed sufficiently so that legal challenge is difficult (and costly!). This is a subject about which ACID has campaigned for some time now – a case for unlawful imitation. In these situations often SME designers have to rely on “passing off” which is virtually impossible to prove and is also very costly. 
If a company has to rely on “passing off” it is necessary to provide independent evidence of consumer confusion. What chance does any small, successful, niche, design led company have with major retail brands? This is why it is so difficult to prove and why, as in some cases, it would appear companies have settled out of court and agreed a joint statement. When one looks at the time involved (over two years!) in the above case, why wasn’t there an easier route for redress for the SME? 
Alternatively, a more positive partnership could have been formed in the first place. Why didn’t the major high street retailer approach Robert Welch, pay a design fee, negotiate royalties and invite Robert Welch to design a range exclusively for the retailer? In this way design is rewarded, the retailer supports UK design and the consumer gets originally designed, value for money products? It would also give the retailer an opportunity to declare their respect for intellectual property in their CSR. 

The question has to be asked, why would Marks & Spencer produce what appears to be look alike packaging to virtually unknown and mainly “trade only” brand Robert Welch. The Robert Welch “brand identity” was part of a series of packaging designs. Copycat packaging or coincidence? 
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Case Study Conclusion

The unnecessary amount of time taken to pursue this claim for a small company is a constraint to growth, threat to job certainty and the effects of a two year battle essentially rob a small, successful company of the time and resource to undertake growth creation and positive development. This is just one example but over the last two decades evidence has been gathered which should be sufficient to influence policy to grant civil enforcement rights under the CPRs. Companies like Robert Welch who have a innovation within their DNA will have additional resources to innovate further while competitors like M & S will be forced to invest in research, development and design as opposed to be free-riding off the reputation of others. 
Consumers being misled 

Lone, micro and SME companies require effective tools to tackle copying, especially where consumers are misled. As consumers the majority of us wish to support design originality and be ethical and compliant in our purchasing decisions. To deliberately mislead us as consumers into thinking that we are buying something that we are not because an infringer is relying on the credentials of the original brand in either messaging, quality of design, heritage of design etc., is, quite simply a wrong which needs to be addressed.  For a virtually unknown brand to provide independent evidence of consumer confusion is almost impossible and ACID believes firmly that CPRs should go further than IP rights in addressing confusion over quality and equivalence that distorts buying behaviour.  
ACID firmly supports the granting of private rights of action under the CPRs as this will provide smaller companies, in particular, with more effective remedies than are currently available. There are clear gaps in relation to the enforcement of CPRs with ever growing constraints on Trading Standards and a general lack of priority or real understanding of the issue by Government and policy makers. We live in a growing culture of consumer expectation of the truth by those who provide products to adhere to compliance and ethics. Increasingly, as consumers/voters we are becoming frustrated about a lack of transparency in Government. Banks and energy companies and look alike packaging is a classic example where there are inadequate and effective methods to combat unfair commercial practices. 
Ineffective enforcement has allowed a growing practice by competitors using similar packaging in a deliberate attempt to mislead consumers. A snap decision at point of sale to buy one product over another is such that detailed analysis of whether one is buying a look alike product is rarely part of the decision process because the lookalikes are so clever. The result is that by deception, the consumer is not being given the opportunity of an informed choice. Evidence of this increasing practice has been seen in many articles such as Which? and the Daily Mail. 

UK obligations on unfair commercial practices
The question has to be asked of the UK Government, “Is the UK meeting its requirements or obligations with relation to Article 10 of the Paris convention and Article 11(1) of the UCPD?” The former requires a provision that nationals are protected against acts of unfair competition and the latter requires Member States to ensure that adequate and effective means to combat unfair commercial practices are in place to enforce compliance with the provisions in the Directive in the interests of consumers.   

Conclusion
I would like to make reference to the First Report on the application of Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning unfair business-to-consumer commercial practices in the internal market and amending Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of the European Parliament and of the Council and Regulation (EC) No 2006/2004 of the European Parliament and of the Council (‘Unfair Commercial Practices Directive’).  

‘The Member States have put in place a wide variety of enforcement regimes. In some countries enforcement is mainly carried out by public authorities such as consumer ombudsmen (e.g. Denmark, Sweden and Finland), consumer / competition authorities (e.g. Italy, Ireland, the Netherlands, Romania and the UK) and dedicated departments of ministries (e.g. Portugal and Belgium). Other Member States run a private enforcement scheme led by competitors (e.g. Austria and Germany)… ……………..However, according to some, adequate enforcement at a national level may be hampered by the lack of resources of national enforcers, the complexity/length of enforcement procedures and the insufficient deterrent effect of the penalties.………..’

The UK is a world leader in design and innovation. It should be an expectation within respect for CSR and the law that innovative brand producers reap the rewards and a fair return from their brand investment. By contributing to a competitive and innovative environment whilst giving consumer choice and diversity of products available, compliance must be more robust. If the UK Government does not address this issue it would appear to be in breach of its obligations under the UCPD, Paris Convention and TRIPS.  As with the IP Act which has now become law (and for which ACID campaigned for many years) it is the awareness of the consequence which will drive a change in the culture of compliance. Negotiation has to be a more acceptable route to redress rather than expensive litigation and civil injunctive powers would benefit consumers, brand producers from micro to macro and be an exemplar of fair competition.
Yours sincerely 


ACID (Anti Copying in Design) May 2014

ACID Membership Hotline: t: +44 (0) 845 644 3617    f: +44 (0) 845 644 3618    e: info@acid.uk.com
ACID Legal Hotline: t +44 (0) 845 230 5742 

Membership Office Address: PO BOX 5078, Gloucester Central, Gloucestershire GL19 3YB

Anti Copying In Design Ltd. Registered in England & Wales No 3402512 Vat reg. No 707 5923 23

Registered Head Office:  68, Lombard Street,  London,  EC3V 9LJ
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