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Call for Evidence: Review of the enforcement provisions of the Consumer Protection from Unfair Trading Regulations 2008 in respect of copycat packaging - response form
A copy of the consultation on Call for Evidence: Review of the enforcement provisions of the Consumer Protection from Unfair Trading Regulations 2008 in respect of copycat packaging can be found at:

https://www.gov.uk/government/consultations/consumer-protection-copycat-packaging-call-for-evidence 
You can complete your responses online through:
https://www.connect.bis.gov.uk/consultations/cprs.copycats
You can email or post this completed response form to: 

Postal Address:


Ana de Miguel 

Consumer and Competition Policy 

Department for Business, Innovation and Skills 

1 Victoria Street 

LONDON SW1H 0ET

Tel: ++44 (0) 7768273619
Email: CPRs.copycat@bis.gsi.gov.uk
The Department may, in accordance with the Code of Practice on Access to Government Information, make available, on public request, individual responses.

The closing date for this consultation is:  19 May 2014

Confidentiality & Data Protection 
Please read this question carefully before you start responding to this call for evidence. The information you provide in response to this call for evidence, including personal information, may be subject to publication or release to other parties. If you do not want your response published or released then make sure you tick the appropriate box. 
 FORMCHECKBOX 
  Yes, I would like you to publish or release my response
 FORMCHECKBOX 
   No, I don’t want you to publish or release my response
Your details
Name: Intellectual Property Working Party
Organisation (if applicable): The Law Society of England & Wales
Address: 113 Chancery Lane, London WC2A 1PL
Telephone: 


Email:  

Please tick the box below that best describes you as a respondent to this call for evidence
 FORMCHECKBOX 

Business representative organisation
 FORMCHECKBOX 
       Independent Training Provider


 FORMCHECKBOX 

College

 FORMCHECKBOX 
       Awarding Organisation

 FORMCHECKBOX 
       School

 FORMCHECKBOX 

Charity or social enterprise

 FORMCHECKBOX 

Individual

 FORMCHECKBOX 

Legal representative

 FORMCHECKBOX 

Local government
 FORMCHECKBOX 

Large business (over 250 staff)

 FORMCHECKBOX 

Medium business (50 to 250 staff)


 FORMCHECKBOX 

Small business (10 to 49 staff)

 FORMCHECKBOX 

Micro business (up to 9 staff)


 FORMCHECKBOX 
       Professional body
 FORMCHECKBOX 

Trade union or staff association
 FORMCHECKBOX 

Other (please describe)      
Issues – your comments

1. As anticipated in the terms of reference, we consider the following to be the main issues raised by this review.  Anyone responding should feel free to raise other points, however, if they think they are relevant.   In responding it would be particularly helpful if you could supply any underpinning evidence, examples, case studies or estimates to help illustrate your points.

	Issue 1: The nature and scale of any problems associated with the current enforcement arrangements.

To evaluate the nature and scale of problems associated with the current enforcement regulations one must first ascertain ambit of the legislation subject to enforcement. 

By way of background, the Consumer Protection from Unfair Trading Regulations 2008  (CPRs) state that a commercial practice is unfair if, inter alia, it: 

a) “materially distorts or is likely to materially distort the economic behaviour of the average consumer with regard to the product”; and 

b) “concerns any marketing of a product (including comparative advertising) which creates confusion with any products, trade marks, trade names or other distinguishing marks of a competitor… and it causes or is likely to cause the average consumer to take a transactional decision he would not have taken otherwise, taking account of its factual context and of all its features and circumstances”. 

We note that the call for evidence refers to the European Commission Guidance in respect of the Unfair Commercial Practices Directive (UCPD) which states that there are three kinds of confusion:

a)
Outright confusion;

b)
Deception over origin; and 

c)
Deception over equivalence or quality. 

Deception over origin

Of these, types (a) and (b) are covered by trade mark infringement and passing off. Trade marks provide monopolies in respect of signs which are capable of denoting origin. Trade marks protect against the use of confusingly similar marks, and also against blurring, tarnishment and free riding, when such acts are without due cause. Enforcing a trade mark requires a trade mark registration, and in respect of packaging, this can require a large and extensive portfolio. Passing off protects traders with goodwill from misrepresentations that a third party’s product is in fact the trader’s product.

Deception over equivalence or quality

However, the ‘deception over equivalence’ referred to in (c) does not fit clearly with English law. 

The EC Guidance states that ‘deception over equivalence or quality’ will occur when “the consumer recognises the copycat is different but believes, due to the similar packaging, that the quality is the same or closer to what they would have assumed if the packaging were different”.
It is at least arguable that consumers who are not misled about origin, but simply believe from a product’s packaging that a product is better than it would have been had the product been in different packaging are not being materially ‘confused’. Any packaging which does the job it is intended to do will make a consumer more likely to purchase it, often because they consider, as a result of the packaging, that the product within the packaging is of higher quality. Copycat packaging can allow customers to understand that a product does not originate from a particular brandowner, but is instead an own brand version of the brandowner’s product. In the absence of passing off, trade mark infringement or any other infringement, this has been regarded by the English courts as amounting to legitimate competition.

Although the EC Guidance has been provided in a formal document, it has no binding effect. The suggestion in the Guidance that confusion other than confusion as to trade origin is actionable under the UCPD is difficult to reconcile with the UCPD itself, which clearly states at recital 14 that:

“it is not the intention of this Directive to reduce consumer choice by prohibiting the promotion of products which look similar to other products unless this similarity confuses consumers as to the commercial origin of the product and is therefore misleading” [our emphasis].

We note comments in the Intellectual Property Office’s report “The Impact of Lookalikes” on the Explanatory Memorandum to the (then proposed) UCPD, and comments from Giuseppe B. Abbamonte then Head of the Health and Consumer Department of the European Commission, to the effect that slavish copying was not prohibited per se by the UCPD.

We also note that the UCPD was only intended to harmonise European law in respect of commercial practices which “directly harm consumers' economic interests” (Recital 6). The UCPD is a maximal directive (Article 4) so Member States may neither “restrict the freedom to provide services nor restrict the free movement of goods for reasons falling within the field approximated by [the] Directive”.

Problems with current enforcement arrangements

We understand, anecdotally, that enforcement agencies are not particularly interested in copycat packaging. We have heard that they consider it an issue for brand owners to enforce. 

For businesses, deception over origin is covered by trade mark infringement and passing off. Trade marks provide monopolies in respect of signs which are capable of denoting origin. Trade marks protect against the use of confusingly similar marks, and also against blurring, tarnishment and free riding (when such acts are without due cause). Enforcing a trade mark requires a trade mark registration, and in respect of packaging, this can require a large and extensive portfolio; but equally, registration provides a valuable right. Passing off protects goodwill. Passing off protects traders with goodwill from misrepresentations that a third party’s product is in fact the trader’s product. This means that products which are new to market do not have automatic protection against copying, as they have not developed any goodwill or reputation; but in practice, a brand has reputation and goodwill is usually what provides the incentive to copy it.

It should be noted that copycat packaging is often seen in ‘own brand’ products – and brand owners are reluctant to sue stores, as even if they were successful they would run the risk of being delisted, as United Biscuits were following their successful passing off claim against Asda. In so far as this is an issue, this will not be resolved by providing brand owners with greater rights to obtain injunctions, though consideration of the power of large stores could be considered from the perspective of competition law. 

However, in general, we do not consider that there is a material ‘enforcement gap’ in respect of deception in respect of economic origin that would be solved by providing brand owners with greater powers to obtain injunctions in respect of such products. This right would just duplicate rights in trade mark infringement and passing off.

Deception over equivalence or quality is not a recognised aspect of passing off, as the High Court stated in Hodgkinson & Corby v Wards Mobility:

“There is no tort of copying. There is no tort of taking a man's market or customers. Neither the market nor the customers are the plaintiff's to own. There is no tort of making use of another's goodwill as such. There is no tort of competition. I say this because at times the plaintiffs seemed close to relying on such torts… At the heart of passing off lies deception or its likelihood, deception of the ultimate consumer in particular… Never has the tort shown even a slight tendency to stray beyond cases of deception. Were it to do so it would enter the field of honest competition, declared unlawful for some reason other than deceptiveness. Why there should be any such reason I cannot imagine. It would serve only to stifle competition.”
Trade mark infringement could encompass deception over equivalence or quality if such deception amounted to blurring, tarnishment or free riding. However, there has been some resistance to this. In Whirlpool v Kenwood, the High Court held that the similarity between the claimant’s mark and the defendant’s product was enough “to remind people of the other whilst leaving them aware that the one they are looking at is not the one it reminds them of”, but ultimately found that the product complained of was not

“relevantly similar to a degree which impinges upon the distinctiveness of the trade mark so as to satisfy the 'specific condition' for liability. I think it would be excessive, in the realm of product shapes, to apply the concepts of 'free riding', 'blurring', 'tarnishment' or 'dilution' more generally so as to hold that the bodywork of the kMix was too close to the bodywork of the Artisan for the purposes of Article 9(1)(c). I am not persuaded otherwise by the evidence indicating that consumers may or will be drawn into choosing the kMix by reason of its resemblance to the Artisan. Resemblance can have that effect without being objectionable from a trade mark point of view. The claim for infringement under Article 9(1)(c) is not made out on the evidence and materials before me.”

We also note that the CJEU confirmed in Swedish Match that “no economic operator can claim a right to property in a market share”.

So, if the CPRs do properly encompass deception over equivalence or quality, there is an enforcement gap.


2. Some brand owners have suggested that there is an enforcement gap in that the current enforcers have not devoted sufficient resources to tackling copycat packaging (where the brand owners say, it infringes the prohibition in the CPRs and the average consumer takes, or is likely to take, a different decision as a result). Our understanding is that, notwithstanding the fact that there is an absence of consumer complaints, the enforcers have considered carefully the evidence presented by businesses. The enforcers do not consider that it establishes that copycat packaging causes significant consumer detriment or other adverse effects on the market. They do not therefore give priority to enforcement action over and above other more clearly detrimental practices.
3. We would be interested in any views and supporting evidence as to whether there is an enforcement gap and, if so, the extent of it.     
	Issue 2: What is the extent of any consumer detriment arising from copycat packaging?
Consumers suffer two types of detriment from copycat packaging:

a)
When they purchase a product they did not want to purchase by mistake as a result of confusion caused by copycat packaging; and

b)
Indirectly, if brand-owners’ ability to develop a reputation in a mark is limited, and the brand-owners have no incentive to invest in their trade mark. 

But we understand, on an anecdotal basis, that one of the main reasons that enforcement agencies do not do more to prevent copycat packaging is because they do not consider it a major source of detriment to consumers.

We are aware of surveys which support the suggestion that lookalikes cause harm, as well as surveys which suggest harm is difficult to identify let alone quantify.

The IPO’s Impact of Lookalikes report found:

“that a high number of UK households reported that the accidental purchase of lookalikes disadvantages them very much (1.68 million) or somewhat (9.92million). Conversely, a substantial number of households reported such a purchase to advantage them very much (0.99 million) or somewhat (8.99 million). This suggests that some consumers suffer detriment from the mistaken purchase whilst others find it to be a positive experience.”

Whilst we note that a high number of UK households reported an accidental purchase of lookalikes, this should be considered in the context of the huge number of fast-moving consumer goods purchased each year by consumers, some of whom will be distracted, inattentive, uninformed or disinterested in the products they are purchasing. 

Copycat packaging can be of benefit to the consumer if, without confusion, it allows a consumer to determine that a product is intended to be a substitute for a more famous brand. The IPO’s report The Impact of Lookalikes found “that a substantial majority of consumers had deliberately purchased a lookalike and, of those consumers, most of them found the experience to be advantageous”. It is notable that Aldi, a discount supermarket which has run an advertising campaign with the strapline ‘Like brands. Only cheaper’ has recently won a ‘Which? Best Supermarket’ award.

Furthermore, we understand from the The Impact of Lookalikes that the threat of own brands has the potential to encourage innovation:

“the literature and the interviews provide some limited evidence to support the suggestion that lookalikes spur manufacturer brand owners to innovate (usually incremental) as it is the best way to maintain the price differential. Such an effect, however, might disappear in markets where market share (more precisely, sales) have declined so much that the costs of research cannot be recovered. Thus, there is circumstantial evidence that if, and when, a lookalike causes a drastic fall in sales this might in turn reduce the expenditure on innovation”.

An alternative conclusion is from the research by Jane Leighton and Geoff Bird, The Effect of Branding of Consumer Choice (Mountainview, 2012) they found that the most mistakes were made in selection when the lookalike was present (3.8% mistakes) compared to where no lookalike was present (1.4 and 1.7%).
In further research by the Consumer Association (Confusion in the Supermarket? (1998), Consumer Association), which looked for consumer mistakes relating to lookalikes it was concluded that:

“Where consumers noticed the mistake between taking the product from the shelf and arriving at the checkout, 96% returned the product and 88% replaced it with what they had intended to buy. Further, where the mistake was noticed at the checkout 47% did not buy the product. The survey went on to try and identify what was perceived to be consumer detriment. It did this by looking at those who picked up or bought the wrong product. Of those people, 30% were bothered a little by picking up that product and 19% were bothered a lot. The reasons for this included: preferring the usual brand (17%); feeling irritated, cross or annoyed (17%); felt tricked or conned (13%); did not want it (12%); own fault (7%); and price difference (7%). Conversely 29% were not bothered very much about their mistake and 21% were not bothered at all. The reasons for this included: it not being important (33%); the buyer’s own fault (13%); used product anyway (13%); the product is the same or just as good (12%); and managed to correct the problem before purchase (5%)” 

Further consumer research was conducted by i2 media research limited during the period October 2011 to March 2012 (reported in the IPO's "The Impact of Lookalikes"). It was a large-scale, nationally representative survey in three countries (UK, the United States and Germany) designed to understand the extent to which consumers report purchasing lookalikes (accidentally or deliberately) and the extent to which, if at all, they consider having done so, or doing so, to advantage or disadvantage them.

Substantial proportions (50-60%) of the UK, German and US populations reported having purchased a lookalike accidentally or mistakenly at least once or twice. The results showed 20-25% of all three national samples reported having done so a few times, or even frequently, and a further 28-37% ever having done so. Putting this into the context of numbers of consumers in the UK for example, 20% of UK households purchasing a lookalike frequently or even a few times would equate to over 5 million accidental product purchases having been made. And 60% of UK households every having done so would equate to over 15 million accidental product purchases have been made in total. 

“Across the three national samples 5-15% of accidental purchasers of lookalikes rated the purchases as having been of the highest level of disadvantage (“very much”) to them, and 30-40% rated the purchases as having been of the next highest level of disadvantage (“somewhat”). Across the three national samples a majority (50-60%) considered themselves to have been disadvantaged “very little” or “not at all”. This result is balanced by broadly similar proportions of respondents rating the episodes to have advantaged them, to a broadly similar degree as they rated the episodes to have disadvantaged them.  Across the three national samples relatively low proportions (5-15%) of accidental purchasers of lookalikes rated the purchases as having been of the highest level of advantage (“very much”) to them.”

The extent of consumer detriment arising from copycat packaging is different depending upon who is speaking. For some it is insignificant whereas for brand owners it may be significant. There is always likely to be some confusion but the nature and extent will depend upon the balance of economic power of the manufacturers and retailers.


4. Closely linked to the previous issue is that of consumer detriment, given the reliance the enforcers have placed upon it.  We should be interested in views and evidence as to the extent to which consumers are suffering from copycat packaging. Last year the Intellectual Property Office (IPO) commissioned some independent research The Impact of Lookalikes: similar packaging and fast moving consumer goods from the Intellectual Property Institute. The report is available here http://www.ipo.gov.uk/ipresearch-looklikes-310513.pdf. 

5. The IPO and the British Brands Group (BBG) have discussed such report.  Their common understanding on its key finding is that there is a lookalike effect. In essence:

a) Consumers are more likely to make mistaken purchases if the packaging of products is similar and there is strong evidence that consumers in substantial numbers have made mistakes;
b) Consumers' perceptions of the similarity of the packaging of goods are correlated with an increased perception of common origin and to a material degree. There is also an increased perception of quality;

c) The lookalike effect increases consumers’ propensity to buy a product in similar packaging;

d) Better sales data might allow more reliable conclusions to be drawn on the impact of lookalikes on consumers and businesses, as current data has limitations;
e) There may be limits to the UK's ability to legislate beyond the provisions of the Unfair Commercial Practices Directive in areas within its scope; and
f) The evidence exploring whether German unfair competition law provides a more advantageous regime for tackling lookalikes is inconclusive.
6. We should be interested in views on the report, on the interpretation of it above, and any other evidence on the impact of copycat packaging.  

	Issue 3: The equivalent enforcement provisions existing in other Member States and how they have worked. 
The Intellectual Property Working Group focuses primarily on the law of England and Wales, and this Issue 3 is therefore outwith the scope of our consultation response.


7. Copycat packaging is potentially subject to different legislation across Europe. In the UK there is the law of intellectual property (trade marks, designs and copyright), malicious falsehood, groundless threats, and the tort of passing off.  Other EU Member States provide protection either through unfair competition law or through unfair commercial practice law.  Some of these countries have specific provisions on copycat packaging. As noted above, Article 11 of the UCPD contemplates that “competitors” might have an enforcement role and some countries do allow businesses to take civil (injunctive) action against other businesses.  

8. In 2011, Hogan Lovells carried out a study for the European Commission aimed at providing clarification on the legal framework and practices, in the 27 Member States of the EU, of protection against what it describes as “parasitic copying”.  A copy of the study is available at: http://ec.europa.eu/internal_market/iprenforcement/docs/parasitic/201201-study_en.pdf
9. We would be interested to learn more about how these systems work and what has been the response of consumers, businesses and retailers. It would be very useful to have specific examples of the litigation that has taken place in relation to copycat packaging and its outcome. 
10. We note that the Irish legislation implementing the UCPD (the Consumer Protection Act 2007) gives businesses a right to apply for a court order to prohibit copycat marketing, but the right is a broad one in that it applies to alleged infringements of all of the UCPD’s provisions and it extends not only to businesses.   Since the Irish legal system is in some ways similar to the UK’s, we would be particularly interested to hear how this system has worked and if there are any particular issues in respect of copycat packaging in Ireland.

	Issue 4: The costs and benefits of giving businesses the right to take civil (injunctive) enforcement action against copycat packaging, including any effects on competition and innovation.
Giving businesses a right to obtain injunctions in respect of packaging which is deceptive as to origin would duplicate rights which are, generally, already available in respect of trade mark infringement and passing off. It is preferable to have as few laws as possible. If there are deficiencies in the existing rights which need attention, it would be preferable to address these directly, rather than create new rights.

Granting new rights, which are wider than those afforded by trade mark infringement or passing off, should not be done without great care and consideration. 

We are concerned about the effects of granting brand owners a right to bring a claim against ‘copycat’ products that are recognised by consumers as not sharing a source of economic origin with the rightsholder’s brand but which improve the copycat product’s appeal. We consider that the current rights available to brand owners work well to protect brands without stifling legitimate competition or ossifying the position of leading brands within a market. This right would constitute an additional barrier to entry to a market. We are also concerned that it could act as a disincentive to maintain market position through innovating, or through discounting prices. 

In addition, new legislation will always create market uncertainty, and we do not believe there is sufficient detriment to consumers or to brands to justify this.

The main fear of giving businesses the right to take civil (injunctive) enforcement action is a huge wave of litigation which would clog up the courts. It is asserted that this could be avoided or at least minimised with clear guidance on when, and for whom, litigation is appropriate. This guidance could, for example, include that businesses could only take action if they have an established reputation in the market (as in Germany). However the issue with this is that increasingly in the UK the issue of copycat packaging is with retailers copying brand leaders with their own label packaging. 

The fact that manufacturers have to present their new products at “trade windows” to retailers significantly before the launch date on the market gives the retailers ample time to develop their “copy” which means that a retailer can hit the market soon after the brand leader. In this scenario the brand leader may not have had time to establish enough good will in the market and so any guidelines would need to accommodate such a situation.


11. Giving businesses enforcement powers might be expected to bring potential costs and benefits which it would be helpful to assess. Costs might include more enforcement before the courts and benefits might relate to addressing such consumer detriment as arises at present.  We would be interested in any views on these issues.

12. Of particular interest are any effects the proposal might have on the operation of markets, especially in relation to competition.  Brand reputation can lower search costs for consumers, by enabling them to draw on their experience and other information about a product. However, this mechanism only works if consumers can be confident they will purchase what they want to purchase.  Equally, businesses will not invest in higher quality goods and services (and innovate) if they are not confident that consumers will correctly be able to distinguish them from lower quality ones.  This potential market failure is addressed by the trade mark system. However, in theory at least, if consumers are being significantly misled by copycat packaging, the market might be failing to work.

13. On the other hand, and again in theory, brand reputation can create strong market power and make a market less contestable.  By erecting barriers to entry and inducing market segmentation (by persuading consumers that similar products are different), branding may give rise to competition concerns.  

14. There is a fine line between confusing packaging and using generic cues to provide useful signs to consumers
. We should be interested in any views or evidence which relates the issue of copycat packaging to competition and innovation.

	Issue 5: How the power would work and what impact might there be on the way in which enforcement of the CPRs operates in the UK.
We expect that any new right under the CPRs would be treated by businesses in the same way that they currently treat passing off and trade mark infringement. It may, to some extent, overlap with public enforcement – in the same way that trade mark infringement can be contrary to the CPRs, and can amount to a criminal act. 

Proving that consumers have been misled such that the economic behaviour of the average consumer has been materially distorted could be difficult, particularly as survey evidence is now difficult to adduce.


15. Giving businesses enforcement rights over consumer legislation would be novel in the UK and we would be interested in views on how it would work in practice.  It could result in a very different enforcement model than currently exists in the UK.  In particular, might it cut across public enforcement which, as described earlier, can be carefully calibrated to suit the circumstances? Would it lead to a more litigious regime?  Might it even give rise to mischief-making? 

16. On the other hand, the test to be met before the courts would be the same as now and it would focus on whether consumers have been misled, and not on whether competitors had lost business. In addition, given the financial pressures that the public sector including public enforcers face, would there be real benefits in mobilising private sector resources in this area? 
	Issue 6: What legal changes might be needed to provide businesses with the right to take civil (injunctive) enforcement action against copycat packaging, including defining the practice covered by the private right of action in order to capture what is intended without providing too broad a power.
It is again noted that the UCPD states in its recitals that 

“it is not the intention of this Directive to reduce consumer choice by prohibiting the promotion of products which look similar to other products unless this similarity confuses consumers as to the commercial origin of the product and is therefore misleading” [our emphasis].
Expanding rights beyond trade mark infringement and passing off therefore seems unnecessary and beyond the scope of the UCPD. In the event that rights are going to be expanded, it is suggested that this is done either through rationalisation (and possibly European harmonisation) of the laws across Europe that relate to unfair competition and passing off.


17. Giving businesses an enforcement right would not readily fit in with the system described above of designating enforcers on the basis of statutory criteria orientated around protecting the collective interests of consumers. In practice, it would likely require substantial modification to the current civil enforcement regime or the setting up of a new one, with significant amendment to Part 8 of the Enterprise Act 2002 (which is a general enforcement regime for consumer law, not one restricted to the CPRs). The Department will consider further whether any such change could be made under section 2 (2) of the European Communities Act 1972 (under which the CPRs were made) or whether reliance on some other powers or primary legislation would be required, but if respondents have any views we would be interested to see them.  

18. The review is restricted to consider the case for providing businesses with a power to take civil injunctive action against copycat packaging and is not addressing other aspects of enforcement of the CPRs including a wider enforcement power for businesses.  This implies that the practice can be readily identified among those prohibited by the CPRs.  Again, the Department will be considering the legal issue further but would be interested in views including on whether a reference to Regulation 5(3)(a) would suffice for this purpose.     

	Issue 7: Whether there are any legal or policy issues to be resolved and the scope of any implementation task.
As set out above, before implementing any rights, it should be considered whether they just replicate existing rights. If they do go further than existing rights, are they within the scope of the UCPD at all? If they are, very careful consideration needs to be given as to the effect that these new rights will have on competition in the UK.


19. We have noted above some of the policy issues raised by this review and some of the legal advice we are seeking.  We will consider when the review has progressed further what issues remain unresolved and what would be involved in implementing any proposals. 

	Issue 8: The nature and scale of any risks associated with both continuing the present arrangements and giving businesses a civil injunctive power.
The research we have seen, and the anecdotal evidence we are aware of, suggests that consumers do not suffer material detriment from copycat packaging. In so far as detriment is suffered, it is suffered by brands. There may be a case for development of laws to further protect brands, but this should not be done in the guise of providing greater protection for consumers. Therefore, the only disadvantage we are aware of from the current arrangements is that things carry on as they are. It is certainly worth continuing to review this position. Supermarket own brands have developed hugely in the last twenty years, and if matters reach a stage where they affect consumer choice or have an adverse effect on the price or quality of goods offered to consumers, there may be a need for change. 

Conversely, giving businesses a civil injunctive power will, if it is effective:

· Reduce the appeal of discount supermarkets and supermarket own brands;

· Reduce the requirement for brands to justify their price premium on the basis of quality or innovation; and

· Reduce the likelihood of customer confusion.


20. We have alluded above to a number of important considerations, pointing in different directions, which will be hard to quantify or indeed judge, such as the risk of more litigation.  We shall be seeking to firm up views on some of these matters as the review progresses but in the meantime we would be interested in views – particularly those supported by evidence – on what constitute the most important risks.  
	Issue 9: Other issues
The balance of economic power between the retailer and manufacturers/suppliers may result in the gradual erosion of brand innovation as retailers reproduce packaging almost as soon as it is presented to them by manufacturers. Such erosion may reduce consumer choice although it is outside the scope of our resources to do other than mention the risk caused by a decline in the number of larger retailers and the impact of the growth of discounters.  



21. We would be particularly interested if respondents consider there are any significant issues we have not so far identified.
Consumer and Competition Policy Directorate 

Department for Business, Innovation and Skills

April 2014
Thank you for taking the time to let us have your views on this call for evidence. We do not acknowledge receipt of individual responses unless you tick the box below.
Please acknowledge this reply  FORMCHECKBOX 

© Crown copyright 2014

You may re-use this information (not including logos) free of charge in any format or medium, under the terms of the Open Government Licence. Visit www.nationalarchives.gov.uk/doc/open-government-licence, write to the Information Policy Team, The National Archives, Kew, London TW9 4DU, or email psi@nationalarchives.gsi.gov.uk.

This publication is available from www.gov.uk/bis 

Any enquiries regarding this publication should be sent to:

Department for Business, Innovation and Skills

1 Victoria Street

London SW1H 0ET

Tel: 020 7215 5000

BIS/14/724RF
� “The effect of Lookalikes: similar packaging ad fast moving consumer goods” page 5, by Philip Johnson, Johanna Gibson and Jonathan Freeman.






