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REVIEW OF CONSUMER PROTECTION REGULATIONS 2008 IN RESPECT OF COPYCAT PACKAGING
Interview with Sir Robin Jacob, 5 August 2014
1. Sir Robin Jacob enquired about the reasons for conducting this review. He noted that passing-off already protects the public against deception and businesses can already initiate criminal proceedings under the Consumer Protection from Unfair Trading Regulations 2008 (“The CPRs”)
. In his view, this criminal power along with the civil injunction power on the grounds of passing-off and the intellectual property law, provide businesses with an adequate level of protection against copycat packaging that deceives the public.   
2. He then argued that brand protection against copycat packaging is a commercial issue more than a legal one. The law is not the problem. He believes that, whatever the law, brand owners would be ultimately reluctant to sue their main customers so they would hardly exercise their private right in practice and then alluded to the situation in the Republic of Ireland (where there has only been one legal action since a power of injunction was granted to businesses by the Consumer Protection Act 2007, see McCambridge Ltd v. Joseph Brennan Bakeries
 ). In response to points raised by other stakeholders about lack of evidence, he took the view that changing who can enforce would not make it any easier to get evidence. He thought that where there was good evidence available brand owners would use passing-off. 
3. Sir Robin Jacob expressed his concerns about the precedent that granting this private right of action for copycat packaging could set in other areas of the CPRs. He commented that, in his view, some EU countries who had strong unfair competition law such as Germany have had to pull their laws back, reining in the concept of unfair competition during the last few years. He suggested discussing this further with an academic expert in German law. 

4. For these reasons, Sir Robin Jacob considers that alternative means of protection may provide a more effective framework of protection like the arbitration scheme run by the Advertising Standards Agency (ASA). He then described how this option could work for copycat packaging.  The action could be initiated by a complaint (from a brand owner or a member of the public), the panel would be formed by experts from the industry and possibly a lawyer, and although it would be a voluntary scheme, its results should be binding on the parties. It would not be necessary to prove passing-off but the panel would consider the evidence and make a call. In the view of Sir Robin Jacob, the success of this measure would depend on the wide support of industry and tight rules and a fairly firm steering hand from BIS. 
5. Sir Robin Jacob disagrees with the concerns of some stakeholders that the UK law does not protect businesses against confusion over equivalence and quality. He then quoted the case of Warnick v Townend
 where the judge ruled that calling a product “advocaat” when it was not, was passing-off. In response to stakeholder concerns about the length of time it takes to build the goodwill necessary to claim passing off, Sir Robin Jacob added that there is no length of time during which the claimant must have used the mark in question for the judge to consider that he has acquired sufficient reputation on that product
. See the cases Stannard v Reay
 (3 weeks); McAndrew v Bassett
 (one and half-months); and Allen v Brown Watson
 (heavy pre-publication advertising sufficient). Furthermore, there is abundant case law on “extended” passing off
 whereby the use of specific terms to qualify the product was considered passing-off such as “Spanish champagne”; “Champagne cider”; “elderflower champagne”; “white whisky” (in relation to re-distilled products) and “Swiss Chocolate” (in relation to chocolate not from Switzerland).
6. To conclude the meeting Sir Robin Jacob observed that copycat packaging is an issue over a hundred years old and quoted a case ruled on in 1901: Payton & Co., Limited v Snelling Lampard & Co. Limited.
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