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	Mr Elias Koufou 
DWP Consultation Coordinator 
2nd Floor Caxton House 
Tothill Street 
London 
SW1H 9NA
	Telephone no:  020 7220 5000
Direct Dial:       020 7220 5019




28 April 2015

	
	




By Email: elias.koufou@dwp.gsi.gov



Dear Mr Koufou

Consultation on changes to the Investment Regulations following the 
Law Commission’s report: ‘Fiduciary Duties of Investment Intermediaries’

I am writing to comment on the above consultation paper on behalf of RPMI Railpen, a subsidiary of RPMI, and authorised by the FCA to carry out investment management for the Railways Pension Trustee Company Limited, the corporate trustee of the Railways Pension Scheme and other UK railway pension funds with 350,000 beneficiaries and approximately £21 billion of assets under management across different asset classes and managed by multiple external asset managers. 

We welcome the opportunity to comment on your consultation paper which can trace its origins to the Kay Review of UK Equity Markets and Long Term Decision Making and in particular the recommendation suggestion that the Law Commission should look closely at the fiduciary duty as applied to investment to address uncertainties and misunderstandings on the part of trustees and their advisers. 

We would mention in passing that our Chief Executive, Chris Hitchen, served on Professor Kay’s Advisory Board and it follows that we are generally supportive of the Kay recommendations and in particular the suggestion that the Law Commission should look closely at the fiduciary duty as applied to investment to address uncertainties and misunderstandings on the part of trustees and their advisers. It follows that we welcome the Government’s intention to take forward the Law Commission’s recommendations on this by amending the Investment Regulations.  We would also add that we have seen the NAPF’s response to the consultation in its role as the representative body for UK pension funds and generally endorse the views that it expresses.  

As a major institutional investor, we have a long standing interest in the fiduciary duty from our perspective as a pension fund asset owner with long term liabilities. The Trustee Company believes that companies with robust corporate governance structures and interested and involved shareholders are more likely to achieve superior long-term financial performance than those without. We recognise that investors have responsibilities as well as rights and this includes taking ESG issues into consideration in investment decision making. 
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We devote significant resources including our in-house corporate governance and sustainable ownership team to implementing an active approach towards stewardship, an approach which we expect to protect and enhance the value of the Scheme’s investments in the long‐term.  However, we recognise that not all pension funds are in a position to do this and have to delegate much of it to their asset management intermediaries and urge the Government to bear this in mind when finalising the Regulations. 

In its Statement of Investment Principles, the Trustee Company sets out its requirement for its investment managers to take into account all material financial factors, including corporate governance, environmental, social, and ethical considerations, into the decision making process of all fund investments where they consider it may have a material impact on our investments.  The Trustee Company expects this to be done in a manner which is consistent with the Trustee Company’s investment objectives, legal duties and other relevant commitments such as the UK Stewardship Code which we have strongly supported since its inception in 2010.

We generally welcomed the Law Commission’s helpful clarification last year on the fiduciary duty and its extremely clear indication that ESG factors can be regarded as mainstream financial factors when making investment decisions. However, we have some reservations about the proposed binary financial/non-financial classification system which, if embodied in the regulations, could have the unintended consequence of perpetuating current confusion. As regulations of this type are only infrequently revised and refreshed, it is important to pin this down and get it right at an early stage as it may create long lasting problems going forward. It is better in our view to draft with the aim of encouraging the integration of material sustainability factors into fundamental investment analysis. We elaborate on this and other matters in greater length in the attached detailed response to the three questions posed in the consultation document. 

I hope that these comments are helpful. Please contact me if they need clarification or you feel that we can otherwise be of assistance. In the meanwhile, we look forward in due course to the Government’s response to matters raised through this consultation exercise. 

Yours sincerely



Frank Curtiss
Head of Corporate Governance
RPMI Railpen 


ENCS 	– Detailed response to consultation questions
– Response dated 31 January 2014 to earlier Law Commission consultation 
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