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1. General Information

How to respond

1.1 This is a template response form. If you would like to use an alternative format
please do so in writing.

1.2Please send completed short form responses to:
policy.unit@insolvency.gsi.gov.uk, or post to:

Nicholas Blaney

The Insolvency Service
4 Abbey Orchard Street
London

SW1P 2HT

General Information
1.3What is your name, or the name of the organisation you represent?

MARIA POMBO BA (Hons), MEACTP (Certified Turnaround Professional)
BE RESCUED (BUSINESS) CONSULTING Limited (Previously Firefox Associates UK LLP)

1.41f writing on behalf of an organisation, what is the size of your organisation?
(mark with an ‘X’ as appropriate)

0-9 employees (micro) X
10-49 employees (small)

50-249 employees (medium)

250+ (Large)

1.51f writing on behalf of an organisation, what type of organisation do you
represent?


mailto:policy.unit@insolvency.gsi.gov.uk

2. Introduction

1. In general do you think the Commission’s Recommendation, if implemented
by Member States, would meet the objectives as set out in Section 1 of the
Commission’s Recommendation?

3. Definitions

2. Are the terms used by the Commission that are explicitly defined, clear?



3. Are any of the explicit definitions problematic in a UK context?

pre-packs needs compliance of SIP 16 and conducted by IPs which may not be
practical or affordable in some circumstances



4. Are there any other terms, aside from ‘an honest bankrupt’ and ‘a second
chance’, used in the Recommendation that would benefit from being better
defined or that could be problematic if they were developed into law?

efficient insolvency
framework” and whether the proposed “national preventive restructuring framework” is
separate from the “efficient insolvency framework”. Also a



4. Preventative Restructuring Framework

Availability of a Restructuring Framework

5. To what extent does the UK regime adequately provide for elements (a) to (e)
of the Commission’s Recommendation?

In the UK Administrations, CVA and other formal scheme of arrangements are a form of an
insolvency process even if it is with the purpose of rescuing a business. The commission
recommendations as described it seems to me aims for a framework that is not overseen by
an insolvency regime but for the debtor to be more in control of how they want to take their
business forward with the right advice/support/tools and instruments and to encourage a
closer working relationship, cooperation and dialogue with the creditors if business owners
choose not to opt for, believes are not insolvent or are unable to afford a formal insolvency
process. In the UK elements (a) to (e) are only catered under a formal insolvency regime which
usually knocks creditors’ confidence particularly the smaller trade unsecured creditors. |
believe a preventive intervention via a restructuring framework will achieve better result for
both debtor and creditor without the knock on effect and poor credit rating that usually is
suffered by businesses under a formal insolvency process.

6. Is there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objectives?

To an extent for instance the introduction of the pre-action protocol under consumer credit
and residential mortgages, the role of the financial conduct authority and the ombudsman via
formal complaint procedure. This is a much simpler and cost effective way available to
business owners to stay enforcement actions without court intervention. It also gives business
owners time to establish a more structure dialogue and negotiate their position particularly
with creditors with greater bargaining power that are putting unnecessary pressure or those
foreclosing their lending facilities to businesses they want to exit or consider toxic. However |
find that sometimes this pre-action protocol is not complied with as sophisticated creditors
call their contractual rights.



7. Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime?

The solutions available in the UK regime are very much focused on a formal insolvency
framework, ie. Starting with the basic definition that insolvency is when the debtor is unable
to pay debts when they fall due. The instruments accessible to Creditors to deal with bad
debts are more widely and commonly used than those remedies available to debtors to deal
with their financial difficulties for instance online monetary claims and CCls, statutory and
contractual demands, winding up petitions among others. | have observed that Debtors under
pressure spend a lot of time and costs in trying to defend themselves focusing on passing the
cashflow or balance sheet insolvency test rather than focusing on generation, continuity,
promotion and stability of their business, particularly when they have to defence more
aggressive and disruptive actions such statutory and contractual final demands, creditors
business review which debtors have to pay and winding up proceedings. | don’t think the
commission’s recommendation will make an impact that could improve on the current UK
insolvency regime but it may open a new window for a complementary/supplementary
legislation to be sought that will give an opportunity for the UK regime to explore a new
framework away from its current insolvency regime which will give businesses and their
owners in financial distress the chance and freedom to restructure and rescue themselves by
negotiate better terms and work more closely in cooperation with all of its creditors. That |
believe will improve hugely and nurture reasonable cooperation between commercial
enterprises on a debtor/creditor relationship.

Facilitating Negotiations on Restructuring Plans

8. To what extent does the UK regime already deliver the elements in this
section of the Commission’s Recommendation?



9. Is there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objective?

10.Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime, for example by
introducing additional options for a stay on enforcement action by creditors?



11.Do you agree with the Recommendation that a restructuring plan process
should be commenced without court involvement?

Restructuring Plans

12.To what extent does the UK regime deliver the elements in this section of the
Commission’s Recommendation?



Only through formal insolvency process via a voluntary arrangement. | belief a Restructuring
plan outside the insolvency process has to also be a realistic comparison of what can be
achieved and so to persuade for creditors to consider options such Debt for Equity swap even
at smaller scale as is currently supported under the Companies Act 2006 regime. It should
include some simplify guidelines for business owners to follow for example and among other
things, objective of the proposal, type of proposed transaction, the sources and uses of
funding as well as timescale of the process, workstream, people involved in the process and a
summarised business plan. Although | agree with the process suggested it ultimately will
depend on what is needed to be restructured but | think the recommendation as proposed by
the commission mirrors pretty much the current CVA procedure which in effect is a formal
insolvency process. Also the current UK regime takes more into account the application of the
pari passu principle in so far as distribution rights are concerned though what the law says and
what can be achieved in practice is a different debate. In my view the way is proposed it
duplicates the existing CVA process which adds burden to a preventive intervention
framework if is outside the insolvency process so | am not entirely sure if this necessary,
practical or helpful on a restructuring exercise really because if the debtor want to carry the
exercise itself and after all the work and time invested and if the court does rejects the plan it
will trigger insolvency so might just as well deploy what is already in used and consider a CVA
in the first instance. It also contradicts with the principle that the restructuring process should
be started without court intervention

Via the existing insolvency process: CVAs and IVAs

there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objectives?



14.Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime, for example the
ability to ‘cram down’ classes?

| think involving creditors at an early stage is helpful as restructuring is only possible with the
creditors active support, the question is if the creditors don’t want to engage they might want to
exercise their contractual rights to exit and trigger and insolvency process. | think this will be
challenging on a preventive intervention framework and under the UK current formal insolvency
regime some level of protection is already available for instance under the Administration regime.
This is where | believe a strict compliance of a pre-action protocol will be most beneficial on a
preventive restructuring framework to allow renegotiation of terms, cooperation, turnaround and
achieve stability. If cram down takes place it may trigger higher interest rates premiums or tighter
and more onerous terms and more guarantees being passed onto other products to compensate
creating potential problems elsewhere. It also mirrors what is already heavily criticised and
complaint about from the pre-packs.

Protection for New Financing

15.To what extent does the UK regime already provide protection for new
financing?

Protection for funding usually arise from the terms and conditions agreed between the contractual
parties. The recommendation as suggested leave more questions than answers, for instance what
indemnity the restructuring investor will take in order to leverage their funding risk if restructuring
is not successful and how creditors will feel about it or what future criticism this may arise from it.



16.Is there anything in the UK regime which supports rescue finance which is not

in the Commission’s Recommendation but delivers the Commission’s
objective?

The financing supply market in UK is relatively open and there is more alternative funding for the
distress sector available today than mainstream financing currently offers, that is if it is offers any
at all. Since traditional banking lending has tightened their lending criteria new funding schemes

have appeared to cater arising different markets here in the UK. However some funding scheme

may not be regulated and business owners need to consider their options before committing and
for exciting and shop around but sometimes this is not practical as time is of essence.

17.Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime?



Distress funding targets higher risk of adverse/poor or no credit rating worthiness so the
indemnities and interest premiums are not necessarily cost effective or attractive but for a vast
majority of business owners in financial distress with no credit worthiness or time these classes of
lenders are is the only solution available to them. | think the key is to educate business owners to
negotiate terms as much as they can at an early stage and with their existing creditors and plan for
the debt exit strategies. Afterall one of the key benefits of restructuring to business owners, |
believe, is more control, more understanding and learning from the past negative experiences that
cause their business to be in the position they find themselves in so that will help them transform
their business. | think protection should be offered to both funder and prospective debtor thru
reasonable and fair contractual terms as well as possible remedies in the event of breach prior
commitment so to encourage a healthy Distress funding sector.



5. Second Chance for Entrepreneurs

18.To what extent does the UK regime deliver a second chance for
entrepreneurs through existing insolvency laws?

Since the Enterprise Act 2002 was enacted (and 2013 reforms) the UK insolvency Regime has been
more favourable to second chances for entrepreneurs and the current regime already delivers the
recommendations described under paragraph 5.1 (a)

19.1s there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objective?

For Recommendations as described in paragraphs 5.2 (a) and (b) The existing regime already
delivers this recommendation for discouraging through punishment under BRO/BRU and Directors
Disqualifications provisions. Although these provisions are extremely important, however | believe
the current regime could benefit from modernisation and broader understanding of decision
making process and level of sophistication for some cases where the subjects are victims of
circumstances rather than pre-meditation and intention



20.Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime?

Although IVAs are maintaining their popularity in the UK | think the recommendations under 5.1(b)
will benefit the UK regime so far that by shortening the period of IVAs from 5 to 3 years will
certainly make a much more attractive solution and alternative to bankruptcy particularly where a
business owner such sole traders who are still able to maintain some level of trading and income
but carries heavy burden, for instance in the case of contractual personal guarantees, from their
failed enterprises. |also believe the current UK regime does not meet recommendation as
described in paragraph 5.2 (c). Although the current insolvency regime allows a bankrupt to retain
his/her tools of trade, which | believe also needs modernisation not just the shovel, spade and the
rusty screwdriver if you are lucky, from my observations there are no provision nor concessions to
safeguard the livelihood of the family per se and certainly children, elderly, the ill/disable are not
taken into consideration. Also bankrupts that are in extreme hardship and unable to obtain
employment or financial stability are more vulnerable to repossessions particularly when their only
assets such residential homes are forced to be sold if the partner of a bankrupt is unable to buy out
the bankrupts share of equity. | think the current UK Regime should review this with a view to find
a fairer and reasonable way of dealing with the bankrupt residential properties and more when
bankrupt’s credit worthiness is severed as a result of the bankruptcy and are unable to suitably
rehome his/her family through private lettings and/or being forced to depend on the benefit
system.



6. Forward Look

21.In addition to the issues considered in the recommendation, are there other
aspects of insolvency across the EU which the Commission should consider?
For example:

o Developing EU principles for fast, efficient out of court rescue
procedures for small companies.

o Developing the conditions for rescue finance.

If so, what should the Commission consider?



22.Does the current EU landscape of different domestic insolvency laws create
problems in practice? Is it a barrier to cross-border trade and investment in
the EU?

23.Should there be greater harmonisation or convergence of insolvency regimes
across the EU? What are the benefits and risks to UK businesses?



Z24.D0 you have any other comments?
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1. General Information

How to respond

1.1This is a template response form. If you would like to use an alternative format
please do so in writing.

1.2Please send completed short form responses to:
policy.unit@insolvency.qgsi.qov.uk, or post to:

Nicholas Blaney

The Insolvency Service
4 Abbey Orchard Street
London

SWI1P 2HT

General Information
1.3What is your name, or the name of the organisation you represent?

Berg

1.41f writing on behalf of an organisation, what is the size of your organisation?
(mark with an ‘X’ as appropriate)

0-9 employees (micro)

10-49 employees (small)

50-249 employees (medium) X
250+ (Large)

1.51f writing on behalf of an organisation, what type of organisation do you
represent?

Firm of solicitors that represents a large number of commercial clients that have suffered as a result
of secured creditors forcing insolvency processes on them.


mailto:policy.unit@insolvency.gsi.gov.uk

2. Introduction

1. In general do you think the Commission’s Recommendation, if implemented
by Member States, would meet the objectives as set out in Section 1 of the
Commission’s Recommendation?

The objective is to “ensure that viable enterprises in financial difficulties, wherever they are
located in the Union, have access to national insolvency frameworks which enable them to
restructure at an early stage with a view to preventing their insolvency, and therefore
maximise the total value to creditors, employees, owners and the economy as a whole and to
give honest entrepreneurs a second chance across the union.”

By implementing the Recommendations, in particular paragraphs 16 and 17, this would allow
early intervention. And paragraph 13 would further unify the processes and allow greater
understanding of procedures, processes and allow greater collaboration in addressing
insolvency in a way that would allow genuine restructuring and recovery for SMEs.

3. Definitions

2. Are the terms used by the Commission that are explicitly defined, clear?

The definitions that are provided are clear. There are however other terms used that should
be defined such as “bankruptcy” and “bankrupt entrepreneurs”.

3. Are any of the explicit definitions problematic in a UK context?

The definition of “debtor” meaning “any natural or legal person in financial difficulties when
there is a likelihood of insolvency” may be confusing as it is not always the case that a debtor
in the UK would be facing a likelihood of insolvency.



4. Are there any other terms, aside from ‘an honest bankrupt’ and ‘a second
chance’, used in the Recommendation that would benefit from being better
defined or that could be problematic if they were developed into law?

The Recommendation refers repeatedly to “Bankruptcy” and “bankrupt entrepreneurs”.

This is confusing in that in the UK “bankrupt” is reserved for individuals (irrespective of their
employment status) whereas companies are referred to as “insolvent” or “in liquidation” or “in
administration” as appropriate.

The phrase “bankrupt entrepreneurs” may be taken to refer specifically to insolvent sole
traders, or partners.

The recommendation seems to suggest that if a company is insolvent then the directors are
also subject to insolvency (which in the UK at least is not the case).

“Debtor” should be better defined as “insolvent Debtor” meaning “any natural or legal person
in financial difficulties when there is a likelihood of insolvency”



4. Preventative Restructuring Framework

Availability of a Restructuring Framework

5. To what extent does the UK regime adequately provide for elements (a) to (e)
of the Commission’s Recommendation?

A6(a) The UK regime allows for early intervention and punishes directors who are too slow to
identify when their company is likely to become, or is, insolvent. This can however have a
negative effect in that it may encourage directors to avoid risk and stop trading too soon.

A6(b)The UK regime often fails to allow the debtor sufficient control over the day to day
operation of its business .

We have seen a number of cases where companies have had to conduct pre-appointment
sales (at market value) to third parties in order to preserve the value of an asset prior to
entering into an insolvency process or formal restructuring rather than allow the asset to be
dealt with by an insolvency practitioner (“IP”. The general concern with our clients is that once
IPs are appointed their costs inevitably expand to fill whatever limit of funds or realisations are
available. Despite that this is normally more cost effective for the creditors, as the IP is
appointed with funds already in place and no need to incur costs marketing or realising assets
this does however open the directors (business entrepreneurs) to risk as it allows accusations
of void antecedent transactions and/or personal liability.

A6(c) The UK regime allows for some protection to be granted by the court in terms of an
interim moratorium. The standard protection that is obtained without the active participation
of the court is by way of filing a Notice of Intention to Appoint an Administrator.

This only grants 10 days of protection and there are issues regarding the potential abuse
created by repeatedly filing such notices. This forces companies to act with potentially undue
haste in trying to effect a restructure. There are also issues regarding the vulnerability of the
company at the expiry of each Nol period.

B13 This is similar to the stay referred to in B13 where it is recommended that any stay should
be determined on the basis of the complexity of the anticipated restructuring. The current Nol
system creates uncertainty for the company and the creditors.

C16 This differs from the current UK CVA model which allows only unsecured creditors to
decide. It may be that a secured creditor is the only party affected by the restructuring and is
prepared to agree. The Recommendation would allow this.



6. Is there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objectives?

No

7. Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime?

Yes, for example referring to the above points listed under answer 5

A16 would improve the UK regime in that it would require the current framework to be
amended to allow for debtors to prevent insolvency by early intervention.

Likewise compliance with the Recommendations would achieve the Objectives and improve
the UK regime.

Generally the UK regime is highly geared towards creditor rights (and particularly secured
creditor rights) which is open to abuse as there are a lack of cost effective mechanisms to
challenge inequitable conduct by a significant creditor (even where this affects other smaller
creditors).

By meeting the Recommendations within the report the UK regime could be made fairer for
both the Company (and those directors who have invested time and money into it) and also
society in terms of avoiding unnecessary job losses, tax defaults, consequential losses to third
parties.



Facilitating Negotiations on Restructuring Plans

8. To what extent does the UK regime already deliver the elements in this
section of the Commission’s Recommendation?

The UK regime allows for some, limited, time to be obtained by the Company in order to
negotiate on restructuring plans. This is however incompatible with the Recommendations
which suggest periods of protection for up to 4 months at a time (extendable up to 12 months)
based upon the complexity of the restructure.

9. Is there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objective?

Nothing upon which we wish to comment at this time

10.Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime, for example by
introducing additional options for a stay on enforcement action by creditors?

Yes. Additional protection for periods to allow genuine restructuring action to be taken would
prevent rushed decisions and give the restructuring a greater chance for success.

11.Do you agree with the Recommendation that a restructuring plan process
should be commenced without court involvement?

Yes. It would be advantageous and more cost effective for such restructuring to take place
without direct court involvement however it is essential that such a framework be sufficiently
transparent and accessible so as not to be open to abuse.

In our experience there is a sense, rightly or wrongly, in the wider business community as
Insolvency being a highly complicated area (sometime s deliberately so) which allows those
involved to manipulate the situation for the benefit of the professionals involved rather than
genuinely for creditors.



Restructuring Plans

12.To what extent does the UK regime deliver the elements in this section of the
Commission’s Recommendation?

In principle the UK regime delivers all of the elements necessary in this section of the
Commission’s Recommendation though the Insolvency Service call for evidence the right of
“affected creditors” to vote irrespective of whether they are secured or unsecured.

It depends on the definition of “affected creditors”. Would a secured creditor who is not
suffering a shortfall constitute an “affected creditor” unless the restructure has any bearing on
the asset upon which his security is based?

If it is limited to creditors who unsecured or/are potentially suffering loss then the CVA system
at present allows secured creditors to vote for any unsecured element.

13.1s there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objectives?

The particular set up of CVAs differs from the Recommendations, in that it only relies upon the
support of a single class, however it does achieve the overall objective of allowing a framework for
early restructuring to avoid insolvency.



14.Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime, for example the
ability to ‘cram down’ classes?

It would in situations where the alternative is liquidation and a lower return however the ability to
cram down an entire class would require very careful consideration and would need to be subject
to scrutiny and transparency.

However allowing this, in a controlled manner, may well result in greater confidence in the ability
to engage in enterprise and prevent a particular class from acting against the benefit of the whole.

This is particularly relevant where the level of secured debt has arisen purely due to the actions of
the secured creditor and therefore in order to effect a fair and reasonable restructure in
accordance with the Recommendation Objective.

It would however lead to a greater number of disputes on the statement of affairs and valuations
which would become increasingly important.

It has been shown repeatedly that the secured creditors can often cause an insolvency and
thereafter take advantage within the insolvency by reviewing the valuation on assets which
inexplicably drop, sometimes over short periods, allowing the secured creditor to abuse the
insolvency framework and take title to the asset at the “lower” value.

Protection for New Financing

15.To what extent does the UK regime already provide protection for new
financing?

The UK regime allows the company to obtain new financing if the investor is willing to provide it.

There is often an issue as regards the provision of security but in theory, if the security is not
subject to an existing charge, and the Company receives good value for the security it grants then,
whilst it is likely to be reviewed, this is unlikely to be challenged as a preference if, on the facts, it
benefits the creditors as a whole and the granting of the security can be shown to be a
requirement of the facility and not something that the company desired to provide to put the new
finance company into a better position.



16.1s there anything in the UK regime which supports rescue finance which is not
in the Commission’s Recommendation but delivers the Commission’s
objective?

Nothing upon which we wish to comment at this time

17.Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime?

Only if it focuses the outcome on the “fair and reasonable” restructure for the benefit of the
creditors AND to avoid insolvency.

There should be a requirement for the interests of the Company, directors and its suppliers,
employees and customers and the wider economic impact to be considered.



5. Second Chance for Entrepreneurs

18.To what extent does the UK regime deliver a second chance for
entrepreneurs through existing insolvency laws?

It allows for a straight forward system of bankruptcy that allows for discharge within a relatively
short period, subject to compliance with the Official Receiver and insolvency practitioners.

It provides a “clean slate” of sorts in terms of debts, though not in terms of credit referencing
which may have longer impact upon the entrepreneur’s ability to start trading again.

There is no differentiation between sole traders or partnerships that are declared bankrupt and
other individuals (“consumers” that are declared bankrupt.

19.1s there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objective?

Nothing upon which we wish to comment at this time

20. Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime?

Whilst not directly addressed within the Recommendation potentially a differentiation between
types of bankruptcy may prove useful.

A consumer bankruptcy and a business bankruptcy might be an option.



6. Forward Look

21.1n addition to the issues considered in the recommendation, are there other
aspects of insolvency across the EU which the Commission should consider?
For example:

o Developing EU principles for fast, efficient out of court rescue
procedures for small companies.
o Developing the conditions for rescue finance.

If so, what should the Commission consider?

The commission needs to consider not merely speed and efficiency but also fairness and
reasonableness as criteria for any procedures.

The UK Regime, whilst complying broadly with the vast majority of the regulations, prioritises the
needs of the creditors over all other considerations. This is true even in terms of allowing a single
secured creditor the ability to take action to frustrate or any restructure to the detriment of the
company, the directors, the employees, other creditors and even to its own detriment.

Often these secured creditors are financial institutions that do not need to take immediate action
and can afford to wait (with their security in place) and allow attempts at a restructure to take
place.

They often do not support such restructuring, motivated by internal policies or targets on
recoveries, as well as a commercial desire to “cut losses” even if the resulting insolvency process
removes any value from the Company that may have benefitted other creditors or allowed the
restructure.

Given their security their own loss is often minimal (in relation to the size of their business)
however they often don’t seek to scrutinise the additional professional costs of the IPs, lawyers,
agents, valuers who are all instructed.

Sometimes these creditors may have an additional interest in obtaining the secured asset and can
engineer a “default” through revaluations of the asset (reducing the value through the use of a
“panel” valuer, paid for by the Company but answering solely to the creditor). This will often result
in discovering a “breach” of the loan to value ratio and allow the secured creditor to either appoint
receivers to sell the asset, at a distressed sale value, to an associated company to be sold on ata
profit.

Alternatively, when a default has been engineered in this manner when the Company actually has
a surplus of assets the Secured Creditor can still utilise the “breach” to allow the sale of a number
of the assets at below market/ distressed values (with the professionals involved all benefitting
from the fees and charges which are less scrutinised by a major institution) in order to achieve a
repayment of its own debt to the detriment of the Company and other creditors rather than allow
consideration of, and support to, a restructure that would allow the Company to survive.



Alternatively and/or additionally the “revaluation” will allow the creditor, pursuant to a floating

IM

charge, to appoint (or cause the directors to appoint) a “panel” insolvency practitioner as

administrator.

In any of these scenarios the ultimate victims are not only the Company and directors
(entrepreneurs) but also the other suppliers, employees, creditors etc. and the concept of early
restructure to rescue businesses is ignored in favour of the recovery of one creditor’s debt and the
added commercial benefit of utilising company funds to pay panel professionals (who in turn offer
referrals etc. back to the creditor).

At present the UK regime provides too much emphasis upon the desires of the secured creditor in
these situations and whilst some mechanisms exist for challenging the secured creditor’s actions
they are generally expensive, complicated and time consuming.

It is therefore important that in order to balance the needs of the creditors against the whole body
of creditors as well as the Company, directors, employees, suppliers, contractors and the public (in
terms of unpaid tax that becomes irrecoverable as a result of formal insolvency, additional benefits
sought, redundancy payments, lack of PAYE and NI contributions).

22.Does the current EU landscape of different domestic insolvency laws create
problems in practice? Is it a barrier to cross-border trade and investment in
the EU?

Differing domestic insolvency laws inevitably create a barrier in so far as different insolvency laws
create uncertainty and therefore, at the very least, the need for additional legal advice in respect
of potential consequences of trading with people within different jurisdictions and also significantly
increasing the potential costs of trading due to the increased risk analysis required.

Companies are going to be reluctant, particularly in difficult economic times, to take additional risk
when the “exit strategy” is going to be uncertain and to be significantly different depending upon
the jurisdiction.



23.Should there be greater harmonisation or convergence of insolvency regimes
across the EU? What are the benefits and risks to UK businesses?

Yes as it would prevent companies attempting to exploit the differences in the insolvency regimes in
order to prejudice the creditors. It would reduce costs of seeking professional advice, create a
greater sense of confidence and encourage the freedom to move between jurisdictions.

The risks are that the UK regime would need to change, again, though hopefully not significantly.
The changes could be beneficial if utilised to address some of the issues with the disproportionate
balance of power that is provided to the QFC at present.

A middle ground , that perhaps utilises some aspects of the previous German system for external
control over the appointment of an IP would be to seek appointment of an IP from a rota (by either
the court or the Insolvency Service/Official Receiver) in circumstances where the QFC/creditors and
directors cannot reach agreement on an IP. This could still be utilised within the out of court route
with the proviso that the proposed IP would maintain control for the short period until an
appointment is made.

This would not affect a “pre-pack” scenario as these generally involve co-operation between the
main creditor(s) and the directors in any event.

This would however dilute significantly the perceived “relationship” between the Creditor and his
panel IP if they knew that the appointment could, without any real challenge or need to raise issues
of conflict, be appointed elsewhere.

It would also reduce the perceived self-interest in any “Independent” Business Reviews (again
“panel” insolvency practitioners instructed by the Creditor, but paid for by the Company) finding the
company to be insolvent or requiring appointment of an Administrator secure in the knowledge that
they are likely to receive the appointment.

24.Do you have any other comments?

We have a number of case studies which we are awaiting client confirmation to share with you. We
can alternatively provide them anonymised.

Each of these is or was a client of ours that reflects the various scenarios that we have seen occur
on a regular basis and that have created the pattern of abuse that we refer to within the existing
UK framework and which should be addressed, and not ignored, in preference of speed and
efficiency of potential restructures.

We are happy to provide any further information that is required

Please contact our Mr Edward Saidu should you have any further queries regarding this
submission.



Bully Banks

We are writing on behalf of the members of Bully Banks, a lobbying group concerned with
the effects of bank misconduct on SMEs in the UK. Our group consists of members that have
been the victims of bank misconduct. Numerous members have been through insolvency,
both personal and corporate, as a direct result of bank misconduct. The majority of evidence
collected thus far has been through one on one meetings and members' questionnaires. It
should be noted that a questionnare related to insolvency is currently being distributed, and
we will forward on the results of this in due course.

As an organisation respresenting SMEs that have lost their businesses and owners that have
lost their livelihoods, we have identified key areas in which insolvency law is not able to
address the current trend of creditor misconduct and forced insolvency.

In particular, there is no mechanism within corporate insolvency to readily restore a company
to its pre-insolvency status, even when it has been proven that the secured creditor acted
improperly and the subsequent insolvency was a direct result of this misconduct. On the
contrary, the secured creditor can admit misconduct and still enjoy the full benefit and
protection of Insolvency Law.

This is an area that needs to be addressed as a matter of priority. At this moment, there is no
deterrent for banks putting companies or individuals into aministration or formal insolvency
proceedings. This is particularly true in cases where the banks are determined to reduce their
own loan books at the cost of their client base.

Until such time as this issue is acknowledged and addressed, UK Insolvency Law will not be
able to fulfill the current EC recommendations for business rescue and recovery. UK
Insolvency allows for all focus to be on the benefit of the creditors and does little to
encourage the secured creditor to engage in the rescue process.

As business owners and directors, our members have found themselves shifted to the side
whilst their businesses, many of which were forced into Insolvency due to either IRHPS or
units such as RBS GRG, have been wound up, their assets sold and their livelihoods
destroyed. As members and shareholders, they have no clear avenues of redress.

This issue is currently getting considerable attention as the full scope of the problem is being
revealed in the press and in the courts. Both The Treasury Select Committee and The
Business, Innovation and Skills Select Committee have voiced their concerns over the
advantages that banks have within the Insolvency process.

As we are currently undertaking a more rigourous analysis of our data, we would like to use
this opportunity and call for evidence to highlight this issue and raise our concerns on behalf
of our members. Once we have compiled our data, we wil revert to you with further analysis.

In the meantime, we look forward to hearing from you an will watch the progress of this
review with keen interest.

Kind Regards

Heather Buchanan



Ordinary People in Business Ltd
Unit 5, St Saviours Wharf

23 Mill Street

London

SE1 2BE

Www.bully-banks.co.uk
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10/1/3 15" March 2015

Nicholas Blaney

The Insolvency Service
4 Abbey Orchard Street
LONDON SW1P 2HT
England

Dear Mr. Blaney,
New approach to business failure

Our Committee, in its representative capacity for insolvency practitioners in
Northern Ireland, has considered the February 2015 Call for Evidence (“the Paper™)
issued by The Insolvency Service, London. The Paper has issued in the context of
the European Commission assessment of the impact of its 2014 Recommendation on
“A new approach to business failure and insolvency”.

The Recommendation’s outlines developments leading to, and the rationale for, a
limited number of proposed changes to insolvency law. The emphasis is properly
placed on the viability of businesses to be restructured. However, it should be
acknowledged that not every business in financial difficulties, even if perceived at
the start of the process to be viable, can be rescued. Indeed, were there a “rescue
guarantee” in place, it is probable that some of those resuscitated businesses would
then have unfair competitive advantages against their industry sector solvent peers.

Implementation of improvements to insolvency law in a consistent and practical
manner at Member State level may well be dependent on changes to other parts of a
country’s statutory framework — for example, employment law. Changes to, or new,
administrative procedures may also be required.

Pat Costello | Chief Executive David Butler, FCA | Secretary ~ Dublin Office
— Chartered Accountants House, 47-49 Pearse Street, Dublin 2
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Appropriate and consistent application of the revised law is reliant on effective
enforcement structures — both courts and relevant supervisory authorities, and the
availability of independent competent persons to administer and/or supervise the
restructuring process in compliance with statute.

This Committee’s detailed responses to the questions posed in the Paper are attached
herewith.

Yours sincerely

John Bowen-Walsh
Secretary
Insolvency Technical Committee

cc.  Sean Cavanagh — Chairman, ITC
Joan Houston --JIC



INSOLVENCY TECHNICAL COMMITTEE RESPONSE TO FEBRUARY 2015
CALL FOR EVIDENCE RE. “A NEW APPROACH TO BUSINESS FAILURE

OBJECTIVES

Q.1

Do you think the Commission’s Recommendation, if implemented by the
Member States, would meet the objectives as set out in Section 1 of the
Recommendation?

A.1 The changes proposed represent an improvement on the current situation in
some Member States.

However, as noted in our covering letter, other statutory and administrative
changes “outside” national insolvency law will determine the consistent and
practical application of these proposals.

DEFINITIONS

Q.2 Are the terms used by the Commission, that are explicitly defined, clear?

A.2 Yes, but clarification is required of the criteria “likelihood” within the
definition of “debtor” to ensure consistent application by the Member States.

Q.3 Are any of the explicit definitions problematic in a UK context?

A.3 No.

Q.4  Are there any other terms, aside from “an honest bankrupt” and “a second
chance”, used in the Recommendation that would benefit from being better
defined or that could be problematic if they were developed into law?

A.4  No.

However, we are not aware as to whether there exists currently a divergence
between Member States as to where the burden of proof of “honest” rests.
Does the debtor have to demonstrate this, or must the relevant authority prove
he or she was “dishonest™?



PREVENTATIVE RESTRUCTURING

Q.5

AS

Q.6

A6

Q.7

A7

Q.8

A8

To what extent does the UK regime adequately provide for elements (a) to
(e) of the Commission’s Recommendation?

(@)  Current practice on possible restructuring without entering a formal
insolvency procedure, together with statutory earlier alternatives to
liquidation, provide that opportunity to the debtor. The various
procedures can be initiated and carried out without undue delay.

(b)  Ininformal reconstructions and schemes of arrangement under the
Companies Act, 2006, the debtor remains in control. In formal
insolvency appointments the debtor cedes control.

(c)  This facility, inclusive of safeguards for the interests of creditors,
forms part of the formal restructuring procedures. We would query
the appropriateness of extending the entitlement to informal
arrangements where the debtor remains in control.

(d) UK requirements meet this.

() UK regulatory framework provides adequate protection for new
financing.

Is there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objectives?

No.

Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime?

Generally, we consider the UK regulatory framework meets the criteria. Please
refer also to our response to Question 10.

To what extent does the UK regime already deliver the elements in this
section of the Commission’s Recommendation?

As noted in the Call for Evidence, there are “... many restructuring plans
negotiated outside of formal insolvency proceedings often with the
assistance of insolvency practitioners ...”. Accordingly, we consider the UK
regulatory framework delivers the elements referred to above.



Q.9

A9

Q.10

A.10

Q.11

Q.11
Q.12

Al2

Q.13

A.13

Q.14

Is there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objectives?

No.

Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime — for example by
introducing additional options for a stay on enforcement action by
creditors?

We consider the criteria are met. However, if the proposed automatic
entitlement to a stay of enforcement (Paragraph 11 of the
Recommendation) were to be adopted, the significant amount” should be
defined as a majority in value of at least two categories of creditors.
Furthermore, the Court should receive a report by a competent
independent person on the restructuring plan.

The potential maximum period of twelve months stay of enforcement is
excessive.

Do you agree with the Recommendation that a restructuring plan process
should be commenced without court involvement?

Yes.

To what extent does the UK regime already deliver the elements in this
section of the Commission’s Recommendation?

We consider the current UK insolvency framework meets the criteria set in
Paragraph 15 of the Recommendation.

Is there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objectives?

No.

Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime, for example the
ability to “cram down” classes?



Al4

Q.15

A.15

Q.16

A.16

Q.17

N/A.

To what extent does the UK regime adequately provide protection for new
financing?

By enabling the finance providers to take a charge over the entity’s  assets.
Restructuring proposals will disclose how the business is to be funded in the
future and what security is to be given to the planned finance  providers.

Is there anything in the UK regime which supports rescue finance which is
not in the Commission’s Recommendation but delivers the Commission’s
objectives?

No.

Where you believe the UK regime does not meet the criteria, would the

Commission’s Recommendation improve the UK regime?

Al7

N/A.

SECOND CHANCE FOR ENTREPRENEURS

Q.18

A.18

To what extent does the UK regime deliver a second chance for
entrepreneurs through existing insolvency laws?

The current framework of UK bankruptcy law permits full discharge within
three years. Clarification is required of the proposed obligation ... to
maintain or introduce more stringent provisions ...” to allow the debtor to
keep certain assets. Please refer also to our answer to Question 4.

As noted in responses to earlier consultation by the European Commission
on this topic, the period of time needed by the trustee in bankruptcy to
deal with the estate’s assets could extend beyond the date upon which the
debtor is discharged from bankruptcy.



Q.19

A.19

Q.20

A.20

Is there anything in the UK regime which supports rescue finance which is
not in the Commission’s Recommendation but delivers the Commission’s
objectives?

No.

Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime?

N/A.

FORWARD LOOK

Q.21

A2l

Q.22

A.22

Q.23

A.23

In addition to the issues considered in the Recommendation are there other
aspects of insolvency across the EU which the Commission should
consider?

No.

Does the current EU landscape of different domestic insolvency laws create
problems in practice? Is it a barrier to cross-border trade and investment in
the EU?

Variations in administrative procedures and differences in business cultures
between particular Member States can be as significant as national
insolvency laws when seeking to restructure a group of businesses
operating in several countries.

We are not aware of businesses citing differences in insolvency law as a
key determinant when making cross-border investments.

Should there be greater harmonisation of insolvency regimes across the
EU?

Not at this time. A moratorium on further initiatives by the European
Commission for a number of years would permit assessment by the various
interested parties of the impact in practice (both successes and failures)



following application of this Recommendation and of the revised
Regulation on Insolvency Proceedings.

Q.24 Do you have any other comments?

A.24 No.

ITC/s/CfEapproachtobusinessfailure
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RESPONSE OF CITY OF LONDON LAW SOCIETY INSOLVENCY LAW COMMITTEE TO THE

INSOLVENCY SERVICE CALL FOR EVIDENCE ON THE EUROPEAN COMMISSION
RECOMMENDATION ON A NEW APPROACH TO BUSINESS FAILURE AND INSOLVENCY

INTRODUCTION

1.

We refer to the Insolvency Service Call for Evidence entitled "European Commission
Recommendation on a new approach to business failure and insolvency” published in
February 2015 (the Consultation) and to the related Commission Recommendation of
12 March 2014 (the Recommendation). This response has been prepared by the City of
London Law Society (CLLS) Insolvency Law Committee.

The CLLS represents approximately 12,000 City lawyers, through individual and corporate
membership including some of the largest international law firms in the world. These law
firms advise a variety of clients from multinational companies and financial institutions to
Government departments.

The CLLS responds to Government consultations on issues of importance to its members.
The CLLS Insolvency Law Committee, made up of solicitors who are expert in their field,
have prepared the comments below in response to the Consultation. Members of the
working party listed in the Schedule attached will be glad to amplify any comments if
requested.

STRUCTURE OF OUR RESPONSE

4.

The Consultation asks whether any aspect of the Recommendation might improve the
existing UK Insolvency regime. We have, in the main body of our response, highlighted a
limited number of points raised in the Recommendation which may merit further detailed
consideration, as they could potentially, with appropriate checks and balances, improve the
existing UK Insolvency regime.

We have also taken the opportunity, pursuant to the invitation set out in Question 24 of the
Consultation, to raise a number of related issues which were not directly addressed the
Consultation, but which may also merit further detailed consideration, in order to ensure
that the United Kingdom insolvency regime retains its competitive advantage in terms of
efficiency and effectiveness.
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We have set out in the Appendix our responses to the specific Consultation questions, but
would emphasise that these should be read in the light of this response as a whole.

WHY MAY THE EXISTING UK INSOLVENCY REGIME REQUIRE REFORM?

7.

10.

11.

It is important that any successful statutory regime dealing with restructuring and
insolvency is kept up to date, and remains able to address the challenges posed by
increasingly complex financial products and changing stakeholder dynamics. Gaps in the
legislative framework can be papered over, to some extent, by innovative and inventive
uses of existing legislative tools, but this is no substitute for amending the relevant
legislation, where necessary, in order to ensure that it remains effective and retains its
competitive edge.

As experts in the field of restructuring and insolvency, we are very aware that a failure to
adapt to changing conditions can potentially cause what was once a market leading
product to lose its attraction and thereafter to fade into comparative obsolescence.

It is notable, in this respect, that the American Bankruptcy Institute published a
comprehensive “‘root and branch” review of the United States “Chapter 11 bankruptcy”
regime at the end of 2014. The aim of this review was to establish whether what is often
held out as a “model” bankruptcy regime needed to be amended, in the light of changes to
market conditions since Chapter 11 was last comprehensively reviewed in the 1990s.

The United States is not alone in seeking to refresh and update its bankruptcy legislation.
The Netherlands legislature is, for example, currently considering a draft bill on the
continuity of companies (Wet continuiteit ondernemingen Il) which is intended to create a
“state of the art” restructuring procedure which borrows successful techniques and tools
from international restructuring practices, drawing in particular on English schemes of
arrangement and US Chapter 11 proceedings.

AREAS WHICH MAY BENEFIT FROM FURTHER CONSIDERATION

We are not advocating the making of comprehensive changes to existing United Kingdom
insolvency legislation, as it generally provides effective and well understood tools with
which to deal with companies facing financial distress or insolvency. We would, however,
suggest that the following five points raised directly or indirectly in the Consultation may
merit further, more detailed, consideration, particularly if these points are being debated in
other EC Member States:

€)) whether those who no longer have any economic interest in a business should
effectively be able to veto a viable restructuring proposal;

(b) as a linked point, whether, in the interests of transparency, legislation could set out
some underlying principles for valuing distressed or insolvent companies;

(c) whether the increasing diversification of the creditor constituency may strengthen
the case for a short statutory pre-insolvency moratorium while a restructuring plan
is finalised;

(d) whether existing restrictions on contractual termination linked solely to the
counterparty’s insolvency should be extended; and

(e) whether any actions could usefully be taken to encourage the provision of new
lending to companies in financial distress.
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12. These are all complex areas, in respect of which there are likely to be a range of
(potentially conflicting) views. It may be the case that an informed debate would end up
concluding that the existing UK insolvency regime already addresses these issues
appropriately. It would, however, be unfortunate if a failure to solicit expert views, and
thereby to explore these areas in greater detail, resulted in the UK regime lacking
potentially valuable restructuring tools which were available elsewhere.

WHY MAY THESE POINTS REQUIRE FURTHER CONSIDERATION?
Cram-down mechanisms

13. Questions 12 to 14 of the Consultation relate to procedures for cramming down creditor
claims. We have previously recommended in this context that the Insolvency Service may
wish to consider whether those who no longer have any economic interest in a business
(for example shareholders or out of the money junior creditors) should effectively still be
able to veto a viable restructuring proposal which has the overwhelming support of those
creditors who retain an economic interest in the business.

14. The lack of a statutory mechanism permitting the cram down/elimination of equity and out
of the money debt claims is often cited as one of the key deficiencies when comparing
United Kingdom schemes of arrangement with Chapter 11 and is therefore one of the
areas where the UK may lose competitive advantage. The solution that has been
developed by practitioners in the United Kingdom, in order to address this issue, has been
to combine a scheme with a pre-packaged administration (to eliminate the equity and
junior debt) but this can be unattractive, and it is not always, given the nature of the
company’s business, a viable option.

15. This is clearly a complex and potentially emotive issue which would require detailed
consideration, but we believe that, subject to appropriate checks and balances being put in
place, there may be merit in having a statutory mechanism which would:

0] limit the need for a company’s business to be transferred, often by means of a “pre-
pack sale”, in order to deal with the claims of out of the money creditors; and

(ii) prevent the UK insolvency regime from being perceived (as a result of retaining a
veto for out of the money creditors at a time when other EC Member States were
potentially limiting this right), as assisting “ransom” creditors whose actions may
place a business, and the jobs of its employees, in jeopardy.

16. We note in this respect that, in 2010, Australia adapted a statutory power allowing the court
to eliminate the equity in a voluntary administration and Deed of Company Arrangement
process. This power has been utilised in a couple of recent Australian restructurings.

17. We do not wish in any way to pre-empt debate on this issue, but one of the various options
which might be considered could be to preserve the current status quo in relation to
schemes of arrangement but to have a separate, enhanced, cram-down mechanism
(similar to that used for schemes) where a company was in administration. In order to
protect the new procedure from abuse, it might be that the enhanced cram-down
mechanism, which would permit out of the money stakeholders to be disenfranchised,
would only be available where an administrator could satisfy the court that implementing
this procedure was the best way of satisfying his or her statutory duties. This is, however,
only one of a number of potential options which might benefit from further consideration.

Valuation principles
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18.

19.

20.

21.

22.

23.

24,

25.

While not specifically highlighted in the Consultation, the cram-down point discussed
above is inevitably linked to the question of how a business should be valued in order to
determine the respective rights and interests of its stakeholders. The issue of valuation
remains a topical one and, as noted in our previous July 2010 response, crops up in a
number of different contexts, including voting and fairness issues in schemes of
arrangement and the price paid for the assets in a pre-packaged sale through an
administration or receivership.

Notwithstanding the judgment in IMO Carwash, many valuation issues remain unresolved,;
indeed, the IMO Carwash case illustrates just how wide-ranging valuation evidence can
be, in the absence of clearly defined guidance as to the assumptions that the valuation
should be based on.

It may be, as previously noted, that these matters are best left to case-law, as each case
turns to some extent on its own facts, but given the importance of the issue, we wonder
whether, in the interests of transparency, some thought should be given to whether
legislation could set out some underlying principles for valuing companies in financial
distress.

Restructuring moratorium

The Recommendation argues that debtors should have the right to request that a court
grants a temporary stay of individual enforcement action. Question 10 of the Consultation
asks whether introducing such a stay would improve the existing UK insolvency regime.

Members of our committee were, when this issue was raised in 2010, divided in relation to
whether a strong case could be made out for a temporary restructuring stay of this nature.
Some members gave examples of restructurings where it was necessary to use the stay
inherent in a formal insolvency process in order to bind dissenting creditors or where a
restructuring almost failed as a result of last-minute creditor action. Others questioned
whether the moratorium was the right focus for any legislative change, suggesting that the
greater risk was not so much that individual creditors might threaten to destabilise a
restructuring at the negotiating stage but that such creditors could derail a restructuring
altogether by refusing to consent to it.

The position today may be somewhat different, particularly if this issue is being considered
in a wider insolvency reform context, given the increasing diversification of the creditor
base in many restructurings, and the resulting increased challenges faced by the company
or representative creditor groups in communicating directly with the wider creditor
constituency. In addition, creditors may have become more used, following the approach
adopted in BlueCrest Mercantile BV v Vietnam Shipbuilding Industry Group, to courts
using their case management powers to impose a short de facto standstill on hostile
creditor action while a restructuring plan is finalised.

While it may be argued that the BlueCrest case represents a solution to some of the
practical issues which have been identified, it had limited application. As a stay is entirely
dependent on the court's discretion, it may be beneficial for this remedy to be made more
certain and for it to be available on a statutory basis.

Extending existing restrictions on contractual termination

We noted in our 2010 response that the proposed stay would not prevent counterparties
from exercising contractual termination rights. While we agreed that the proposed
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26.

27.

28.

29.

30.

31.

32.

restructuring moratorium should be no wider than the existing administration stay, and that
any changes in relation to the administration moratorium would require extensive thought
and consultation, we highlighted the fact that one of the greatest challenges to the
successful operation of the existing administration moratorium was that counterparties
were able to terminate key contracts simply because a company had gone into
administration.

This point was reflected in the Insolvency Service’s summary of responses to its 2014
consultation on the continuity of supply of essential services to insolvent businesses, which
noted that

“When a company or individual running a business enters an insolvency
procedure, some suppliers may have contractual rights entitling them to terminate
the supply contract on account of the insolvency. Where those supplies are
essential to the continuation of the business, termination may have an adverse
impact on the prospects of a successful rescue of the business and thereby on the
amount of money available for creditors.”

The draft Insolvency (Protection of Essential Supplies) Order 2015 will partially address
this concern by extending the existing statutory restriction on the exercise of contractual
termination rights to the suppliers of essential IT and communications services.

There would, however, seem to be a good argument in favour of extending this restriction
still further, so that (subject to agreed checks and balances, including safe-harbours for
close-out netting and set-off in financial contracts), a company should not be deprived of its
contractual rights simply because it has gone into administration, provided that (i) it is
willing and able to carry on performing the contract in question and (ii) appropriate
measures have been put in place to ensure that the contractual counterparty does not lose
out financially, as a result of not being able to exercise its insolvency based termination
right.

We do not, however, believe that such protective measures should include a requirement
that an insolvency officeholder should provide a personal guarantee, given the practical
and logistical issues surrounding the giving of such guarantees which were highlighted in
our October 2014 response to the Insolvency Service consultation on continuity of supply
of essential services to insolvent businesses.

New lending

Questions 15, 16 and 17 of the Consultation relate to new financing. In response to the
specific issue raised in the Recommendation, we do not consider that legislative
amendments are required in the United Kingdom to protect the providers of court
sanctioned new finance from civil or criminal liability.

We do, however, believe that it would be worth considering further whether any additional
steps could, or should, be taken to facilitate the creation of competitive DIP finance and
exit finance markets in the United Kingdom, particularly as encouraging additional sources
of essential ongoing funding for businesses which are being restructured would seem
consistent with the emphasis contained in the Graham Review on pre-packs on ensuring
the future viability of such businesses.

The need to consider this area further is growing, as new money has historically been
provided by banks who were already creditors of the company in question. Today, those
banks are increasingly selling their debt at an early stage in the restructuring process, with
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33.

34.

35.

36.

37.

the result that a company’s creditors, once a restructuring is under way, increasingly
comprise CLOs, hedge funds and bondholders who may be unwilling or unable to provide
additional liquidity.

This issue is likely to become increasingly significant, as many companies are currently
refinancing their debt through the issue of High Yield bonds. The holders of such bonds
may be difficult to identify and, even if identified, may be reluctant to engage in the
restructuring process, or, more specifically, in detailed discussions concerning the
company’s liquidity, if it involves them having to accept restrictions on trading their bonds.
This is likely to make organising a new facility from existing lenders even more challenging
than at present.

The potential availability (or lack of) of third party funding with which to address liquidity
issues is therefore becoming an increasingly important issue and is sometimes cited as a
reason why a Chapter 11 process should be preferred to a UK process for international
groups.

We therefore believe that there may be merit in identifying any potential bars to the growth
of a competitive third party funding market and considering whether any such bars could
be addressed without causing any significant disruption to the existing financial markets,
as increasing the number of potential sources of funding should benefit all stakeholders.

It is possible that one of the main bars to third party funding in a restructuring or insolvency
context may be a lack of transparency, which makes it difficult for a prospective lender to
identify or price potential opportunities. By way of example, in the US, it is possible to
search the court docket for all the documents filed with the court in the context of US
Chapter 11 proceedings, including any debtor-in-possession financing agreement,
whereas, in the UK, it can often be difficult to get hold of a copy of the order placing the
company into administration, let alone any of the agreements entered into by the
administrator.

We therefore believe that it may be worth exploring with potential providers of third party
funding whether lack of transparency is indeed an issue and, if so, whether any practical
steps could be taken to address this issue. A dialogue of this nature may also identify other
potential bars to third party lenders providing additional liquidity during the restructuring
process.
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APPENDIX

Question 1: In general do you think the Recommendation, if implemented by Member
States, would meet the objectives as set out in Section 1 of the Recommendation?

The Recommendation seeks firstly to “encourage” Member States to “put in place a framework
that enables the efficient restructuring of viable enterprises in financial difficulty” and to provide for
“minimum standards on ... preventive restructuring frameworks.”

This objective seems to assume that Member States do not already have in place statutory
procedures which allow the restructuring of viable enterprises facing financial difficulties. In our
experience such procedures already exist in most, if not all, Member States. Some of those
procedures are perceived to work more effectively than others, but such differences are generally
the consequence of (a) specific policy decisions taken in each Member State as to both the
respective rights of each stakeholder group and the role of the court in the process; or (b) the
pressures on the court system, which may mean that cases are not heard as promptly as they
ought to be. We do not believe that the Recommendation would alter this position.

The Recommendation also seeks to encourage Member States to put in place a framework to
“give honest entrepreneurs a second chance” and to provide for “minimum standards” on the
“discharge of debts of bankrupt entrepreneurs.” In practice, the objective comes down to a
proposal that, subject to specified restrictions “entrepreneurs should be fully discharged of their
debts which were subject of a bankruptcy after no later than three years”.

Our views on this proposal were set out in our response, submitted in November 2013, to the
Commission’s earlier consultation on “a new European approach to business failure and
insolvency’. As stated in that response, setting a maximum length of time to obtain a discharge
from bankruptcy seems sensible and three years should generally constitute a suitable deterrent,
while also allowing the chance for rehabilitation/recovery.

It is, however, as indirectly acknowledged in Paragraph 32 of the Recommendation, very important
to ensure that an officeholder should have the ability to extend this time period where the
individual in question has failed to co-operate adequately with the officeholder in the insolvency
proceedings, whether through refusing to provide information, failing to disclose assets or
otherwise.

Questions 2 to 4 — Definitions

. Are the terms used by the Commission that are explicitly defined, clear?
. Are any of the explicit definitions problematic in a UK context?
. Are there any other terms, aside from ‘an honest bankrupt’ and ‘a second chance’,

used in the Recommendation that would benefit from being better defined or that
could be problematic if they were developed into law?

We consider that most of the terms used by the Commission, aside from ‘an honest bankrupt’,
appear to be relatively clear, but that this conceals the complexity of the underlying concepts. In
many cases, the terms used are sufficient to illustrate a general concept, but would require further
refinement if it became necessary to pin down the detail of what is proposed in the
Recommendation.

Turning to the four specifically defined terms:
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We would question the scope of the definition of “debtor’ as this would, as currently
drafted, include banks, insurance companies and entities to which special insolvency
regimes apply, given the systemic importance of the business which they conduct. This
was not, we assume from Recital 15 to the Recommendation, intentional. The definition
may arguably also extend to over-indebted consumers rather than just entrepreneurs,
depending on what constitutes their “activity”. We again assume, from Recital 15 to the
Recommendation, that this was not intentional.

A further issue inherent in the current definition of “debtor” is that it requires there to be “a
likelihood of insolvency’. It is assumed that this means that there should be a likelihood
that the relevant person would have to initiate formal insolvency proceedings, but this
concept may not be appropriate where the proposed legislation would extend to
individuals. It is also unclear what level of probability would be required for there to be a
“likelihood” for these purposes.

The definition of “restructuring” is extremely wide and could, for example, arguably catch a
refinancing of a company’s existing debt. It is assumed that it was not the intention of those
drafting the Recommendation that such day to day actions would fall within the scope of
this proposed legislation.

It is not entirely clear why there needs to be a definition of a ‘stay of individual enforcement
actions’, given that this concept is, where it is used in Article 10 of the Recommendation,
immediately redefined as a “stay”.

“Courts” are defined as including “any other body with competence in matters relating to
preventive procedures” It is not entirely clear what is meant, in this context, by “preventive
procedures”. It may be preferable, in the interests of certainty, to use instead the second
limb of the definition of “court’ as it appears in the revised EC Regulation on Insolvency
Proceedings, so that the application would have to be made to the judicial or other
competent body which would ordinarily be empowered to open insolvency proceedings.

What is, perhaps, surprising is the omission of the concept of “COM/I” from both the definitions
section and the Recommendation as a whole.

Questions 5 to 7 — Availability of a restructuring framework

To what extent does the UK regime adequately provide for elements (a) to (e) of the
Recommendation?

Is there anything in the UK regime which is not in the Recommendation but delivers
the Commission’s objectives?

Where you believe the UK regime does not meet the criteria, would the
Recommendation improve the UK regime?

We agree with the view expressed in the Consultation that the UK already has a strong
preventative framework, which is aimed at facilitating business recovery, where possible, rather
than liquidation. Our experience would also support the view set out in the Consultation that
existing UK procedures are generally considered to rescue businesses faster and at lower cost
than many other regimes around the world. This is, however, not to say that the existing
restructuring regime cannot be improved. Please refer to the five points summarised in Paragraph
11 of our response which may merit further, more detailed, consideration.
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Questions 8 to 11 — Facilitating negotiations on restructuring plans

. To what extent does the UK regime already deliver the elements in this section of
the Recommendation?

o Is there anything in the UK regime which is not in the Recommendation but delivers
the Commission’s objective?

o Where you believe the UK regime does not meet the criteria, would the
Recommendation improve the UK regime, for example by introducing additional
options for a stay on enforcement action by creditors?

. Do you agree with the Recommendation that a restructuring plan process should be
commenced without court involvement?

We agree with the view expressed in the Consultation that the UK regime already offers great
flexibility. We also agree that, as stated, implementing a lengthy stay of individual enforcement
would be a move away from the existing domestic regime. We do, however, believe that, as noted
in paragraphs 19 to 21 of our response, there may now be a case for reconsidering the merits of a
short moratorium, particularly given the increasingly diverse nature of stakeholder groups, and the
consequent challenges and time delays involved in consulting with them.

Questions 12 to 14 — Restructuring plans

. To what extent does the UK regime deliver the elements in this section of the
Recommendation?

. Is there anything in the UK regime which is not in the Recommendation but delivers
the Commission’s objectives?

. Where you believe the UK regime does not meet the criteria, would the
Recommendation improve the UK regime, for example the ability to ‘cram down’
classes?

We agree with the view expressed in the Consultation that implementing this aspect of the
Recommendation would be a shift away from the existing domestic regime, but we believe that, as
noted in paragraphs 13 to 15 of our response, there may be some merit in providing that the
objections of certain classes could be overruled where the court is satisfied that the restructuring
plan is viable and that the objecting creditor class no longer has any economic interest in the
company.

Questions 15 to 17 — New financing
. To what extent does the UK regime already provide protection for new financing?

. Is there anything in the UK regime which supports rescue finance which is not in the
Recommendation but delivers the Commission’s objective?

. Where you believe the UK regime does not meet the criteria, would the
Recommendation improve the UK regime?

The Recommendation highlights two specific risks, namely that (i) new financing agreed upon in
the restructuring plan and confirmed by a court should not be declared void, voidable or
unenforceable as an act detrimental to the general body of creditors and (ii) providers of new
financing as part of a restructuring plan which is confirmed by a court should be exempted from
civil and criminal liability relating to the restructuring process. Neither of these risks is considered
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to be particularly relevant in a UK context, where new financing is being provided on arms length
commercial terms to a company facing financial difficulties.

However, while the UK regime does not provide the means with which to challenge new bona fide
financing, it does not necessarily provide a framework to attract and facilitate such financing. This
point is discussed in paragraphs 26 to 29 of our response.

Questions 18 to 20 — Second chance for entrepreneurs

. To what extent does the UK regime deliver a second chance for entrepreneurs
through existing insolvency laws?

o Is there anything in the UK regime which is not in the Recommendation but delivers
the Commission’s objective?

o Where you believe the UK regime does not meet the criteria, would the
Recommendation improve the UK regime?

We agree with the conclusion reached in the Consultation that UK would not need to take any
legislative action to implement the Recommendation on discharge, as in the UK a bankrupt
individual is generally automatically discharged from the proceedings on the first anniversary of the
bankruptcy order.

This relatively short period prior to discharge is one of the main reasons why the UK bankruptcy
regime currently appears attractive to “bankruptcy tourists” from other EC Member States. While not
necessarily advocating any change to the current legislation, as this is again a very complex issue
which would require further careful and detailed consideration, we would note that such bankruptcy
tourism would be likely to continue if the UK retained its current one year limit but other EC Member
States adopted the potentially longer “no later than three years” discharge period contemplated by the
Recommendation.

There is also no formal distinction in UK law between “honest’ and “dishonest’ entrepreneurs. As
noted in our response submitted in November 2013, to the Commission’s earlier consultation on “a
new European approach to business failure and insolvency”, there is an argument, in principle, for
distinguishing between “honest bankruptcies” (where insolvency has been caused through no
obvious fault of the individual) and other cases, where the individual is seen as having been, to
some extent, at fault. Historical precedent and practical experience would, however, both suggest
that creating any form of two-track bankruptcy regime would be likely to prove problematic in
practice, not least because of the need to reach a consensus as to who would be categorised as
an “honest bankrupt’. The point is, however, largely academic from a UK perspective, given the
general availability of a discharge within the period contemplated by the Recommendation.

Question 21 — Forward look

In addition to the issues considered in the recommendation, are there other aspects of
insolvency across the EU which the Commission should consider? For example:

o Developing EU principles for fast, efficient out of court rescue procedures for
small companies.

. Developing the conditions for rescue finance.
If so, what should the Commission consider?

We would not encourage the Commission to develop further pan-European insolvency related
proposals at this stage. We would, however, encourage the Insolvency Service to consider further,
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at a national level, the specific areas highlighted in our response, which include consideration of
what steps could be taken in order to develop a competitive rescue finance market.

Questions 22 and 23

. Does the current EU landscape of different domestic insolvency laws create
problems in practice? Is it a barrier to cross-border trade and investment in the EU?

o Should there be greater harmonisation or convergence of insolvency regimes
across the EU? What are the benefits and risks to UK businesses?

As previously noted, divergences in domestic insolvency legislation are the result of specific policy
decisions taken in each Member State as to both the respective rights of each stakeholder group
and the role of the court in the process. Questions such as whether (and if so, in what
circumstances) the claims of secured creditors, employees or pension funds should be crammed
down, or shareholders should be deprived of their equity, go to the very heart of the legal, social,
political and economic policy considerations underpinning a Member State’s insolvency regime.

We therefore agree with the view previously expressed by the Insolvency Lawyers Association that
such matters should be left to national laws to address, not least because any attempt at
standardisation would require comprehensive amendments to each Member State’s restructuring
and insolvency laws, extending into the law governing security and quasi-security techniques (and
also, potentially into their company and tax legislation) which would be difficult and costly to
implement.

Where there are significant differences which do not result from specific policy decisions, our
observation would be that such differences already seem to be gradually disappearing, without the
need for harmonisation at EC level, as Member States seek to ensure that their insolvency regime
remains attractive for companies seeking to restructure their debts and to deter those companies
from forum shopping. In many cases this process has already involved adopting ideas that appear
to be successful in the insolvency regimes of other Member States.

We would also note that, even if harmonisation/convergence could be achieved, different cultural
approaches and the different speeds with which courts in Member States progress insolvency
processes would still create a divergence in practice.

The risk of creating uncertainty in the market by amending existing restructuring procedures which
operate successfully, and which are well understood, should not be underestimated.

Question 24: Do you have any other comments?

Please refer to the five points raised directly or indirectly in the Consultation which may merit
further, more detailed, consideration, as summarised in Paragraph 11 of our response.

16™ March 2015
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Response to a Call for Evidence: European Commission Recommendation

1. In general do you think the Commission’s Recommendation, if implemented by
Member States, would meet the objectives as set out in Section 1 of the
Commission’s Recommendation?

There has already been an active promotion of restructuring and pre-insolvency
procedures at a national level. We agree that the Commission's approach may
encourage a further development of these objectives.

Definitions

2. Are the terms used by the Commission that are explicitly defined, clear?

As the Recommendations are merely promoting minimum standards, and envisage
national implementation, we think they are clear enough.

3. Are any of the explicit definitions problematic in a UK context?

No.
4. Are there any other terms, aside from ‘an honest bankrupt’ and ‘a second

chance’, used in the Recommendation that would benefit from being better
defined or that could be problematic if they were developed into law?

From a UK perspective, and given our view that the UK law already largely meets the
objectives, we do not consider that these terms need further clarification.

Availability of a Restructuring Framework

5.

To what extent does the UK regime adequately provide for elements (a) to (e) of
the Commission’s Recommendation?

We are of the view that the UK regime already adequately provides for a regime that
encourages restructuring, although certain specific aspects of the Recommendation
may not be explicitly provided for.

Is there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objectives?

The legislation is just one aspect of a successful restructuring and insolvency regime.
We also benefit in the UK from an industry of experienced professionals, and a
predictable court system. It should also be recognised that many restructurings in the
UK take place outside of a formal insolvency process, for example on a consensual
basis or using a formal technique such as a scheme of arrangement. Schemes of
arrangement have been used for many restructurings; they have been used to facilitate
the restructuring of several international groups which would not have been feasible
in other jurisdictions either outside of a formal process or at all. For example, our
firm has been involved in restructurings in respect of several billions of Euros of debt
over the last few years using schemes of arrangement, for example, most recently the
APCOA Group and New World Resources.
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7. Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime?

The UK restructuring regime does not include a formal cram down mechanism which
enables creditors to be cram downed across classes. There are techniques that have
developed to enable this to take place in practice, i.e. the use of a pre-pack
administration in combination with a scheme. Whilst it may be useful to explore the
introduction of a cram down mechanism, we consider that it needs to be approached
carefully and with the benefit of further research — not least because any changes in
this regard would represent a significant shift in emphasis to restructurings in the UK.
In particular the fact that at present significant restructurings tend to take place
outside the formal insolvency setting.

Facilitating Negotiations on Restructuring Plans

8. To what extent does the UK regime already deliver the elements in this section of
the Commission’s Recommendation?

See our response to question 5 above.

0. Is there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objective?

See our response to question 6 above.

10.  Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime, for example by
introducing additional options for a stay on enforcement action by creditors?

Stays against individual creditor action are already available in the context of
administration, small company arrangements and on a case by case basis upon
application to the court. We consider that this should remain to be the position.
Imposing a blanket stay may discourage investment.

11. Do you agree with the Recommendation that a restructuring plan process should
be commenced without court involvement?

Not in every case, sometimes early court involvement may be useful to ensure that the
restructuring is proceeding on an appropriate footing. For example, in the context of
schemes of arrangement, the court hearing to convene creditors' meetings is a useful
way of focussing stakeholder interest in the proposed restructuring. However,
generally speaking a consensual restructuring taking place outside of court is
perceived to be more beneficial and cost effective than a formal court driven process.

Restructuring Plans

12. To what extent does the UK regime deliver the elements in this section of the
Commission’s Recommendation?

We consider that the UK regime already delivers these aspects of the
Recommendation.
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13.

14.

Is there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objectives?

See our response to question 6 above.

Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime, for example the ability
to ‘cram down’ classes?

See our response to question 7 above.

Protection for New Financing

15.

16.

17.

To what extent does the UK regime already provide protection for new financing?

New finance provided on a commercial basis is generally not susceptible to challenge
under the UK insolvency legislation.

Is there anything in the UK regime which supports rescue finance which is not in
the Commission’s Recommendation but delivers the Commission’s objective?

Finance provided in the context of administration, is usually provided with a priority
ranking as an administration expense.

Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime?

No.

Second chance for entrepreneurs.

18.

19.

20.

To what extent does the UK regime deliver a second chance for entrepreneurs
through existing insolvency laws?

The promotion of rehabilitation, whether in the corporate sphere in the form of
promoting rescue proceedings, or in an individual regime which allows for an
automatic discharge after 12 months delivers the theme of a second chance.

Is there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objective?

No.

Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime?

N/A.

Forward Look

21.

In addition to the issues considered in the recommendation, are there other
aspects of insolvency across the EU which the Commission should consider? For
example:
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22,

23.

24,

@) Developing EU principles for fast, efficient out of court rescue procedures
for small companies.

(b) Developing the conditions for rescue finance.
If so, what should the Commission consider?

We are of the view that Member States are best placed to develop their own
procedures and insolvency laws in keeping with their own substantive laws and
cultures.

Does the current EU landscape of different domestic insolvency laws create
problems in practice? Is it a barrier to cross-border trade and investment in the
EU?

The differences in domestic insolvency laws have long been a feature of cross border
restructurings and insolvency. The differences have been alleviated by the
frameworks implemented at an EU level, in particular the European Regulation on
Insolvency Proceedings (EUIR) which has encouraged recognition and co-operation
between Member States. Given the proposed amendments to extend the scope of the
EUIR to include pre-insolvency and rescue style proceedings we think that this will
assist further in cross border cases.

Should there be greater harmonisation or convergence of insolvency regimes
across the EU? What are the benefits and risks to UK businesses?

As stated above, we consider that there has already been a natural convergence of
insolvency regimes in the EU, and there is no immediate need for greater
harmonisation or convergence. Certain limited aspects such as voting thresholds and
insolvency triggers may be the most obvious aspects for further natural convergence.

We think that it is important to keep the UK restructuring and insolvency regime
under review to ensure that it maintains its position as a leading jurisdiction
facilitating efficient and predictable restructurings and insolvency processes both for
UK businesses and international groups.

Do you have any other comments?

No.
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1. General Information

How to respond

1.1 This is a template response form. If you would like to use an alternative format
please do so in writing.

1.2Please send completed short form responses to:
policy.unit@insolvency.gsi.gov.uk, or post to:

Nicholas Blaney

The Insolvency Service
4 Abbey Orchard Street
London

SW1P 2HT

General Information

1.3What is your name, or the name of the organisation you represent?
Ernst & Young LLP

Name of contact: Helen Smithson

1.41f writing on behalf of an organisation, what is the size of your organisation?
(mark with an ‘X’ as appropriate)

0-9 employees (micro)

10-49 employees (small)

50-249 employees (medium)

250+ (Large) X

1.51f writing on behalf of an organisation, what type of organisation do you
represent?


mailto:policy.unit@insolvency.gsi.gov.uk

2. Introduction

1. In general do you think the Commission’s Recommendation, if implemented
by Member States, would meet the objectives as set out in Section 1 of the
Commission’s Recommendation?

3. Definitions

2. Are the terms used by the Commission that are explicitly defined, clear?

3. Are any of the explicit definitions problematic in a UK context?



4. Are there any other terms, aside from ‘an honest bankrupt’ and ‘a second
chance’, used in the Recommendation that would benefit from being better
defined or that could be problematic if they were developed into law?



4. Preventative Restructuring Framework

Availability of a Restructuring Framework

5. To what extent does the UK regime adequately provide for elements (a) to (e)
of the Commission’s Recommendation?

6. Is there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objectives?



7. Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime?

Facilitating Negotiations on Restructuring Plans

8. To what extent does the UK regime already deliver the elements in this
section of the Commission’s Recommendation?



9. Is there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objective?

10.Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime, for example by
introducing additional options for a stay on enforcement action by creditors?



11.Do you agree with the Recommendation that a restructuring plan process
should be commenced without court involvement?

Restructuring Plans

12.To what extent does the UK regime deliver the elements in this section of the
Commission’s Recommendation?



13.Is there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objectives?




14.Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime, for example the
ability to ‘cram down’ classes?

Protection for New Financing

15.To what extent does the UK regime already provide protection for new
financing?



16.Is there anything in the UK regime which supports rescue finance which is not
in the Commission’s Recommendation but delivers the Commission’s
objective?

17.Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime?






5. Second Chance for Entrepreneurs

18.To what extent does the UK regime deliver a second chance for
entrepreneurs through existing insolvency laws?

19.1s there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objective?



20.Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime?



6. Forward Look

21.In addition to the issues considered in the recommendation, are there other
aspects of insolvency across the EU which the Commission should consider?
For example:

o Developing EU principles for fast, efficient out of court rescue
procedures for small companies.

o Developing the conditions for rescue finance.

If so, what should the Commission consider?



22.Does the current EU landscape of different domestic insolvency laws create
problems in practice? Is it a barrier to cross-border trade and investment in
the EU?

23.Should there be greater harmonisation or convergence of insolvency regimes
across the EU? What are the benefits and risks to UK businesses?






European Association of Certified Turnaround Professionals

We are writing on behalf of the European Association of Certified Turnaround Professionals
(EACTP) in response to your invitation for views on the European Commission
recommendations on a new approach to business failure and insolvency.

The EACTP is an independent organisation which has established the first European-wide
accreditation programme for all turnaround professionals across the continent to provide an
industry standard of quality in the practice of turnaround and restructuring. We do this by
delivering a respected pan-European certification scheme based on the Turnaround
Management Association (TMA) Global Certified Turnaround Professional (CTP)
programme. The Global CTP programme has more than 650 members world-wide.

We currently have 46 members from Eire, Finland, France, Germany, Greece, Italy,

Poland, Romania, Spain, Sweden, Switzerland and the UK. Leading turnaround professionals
from across Europe sit on the EACTP's board and committees to set strict admission criteria
and oversee the stringent certification process. This ensures only those practitioners able to
demonstrate relevant academic qualifications, skills, experience at a significant and
substantive level, and continuing practice are entitled to become and remain members. From
next year all applicants will also need to pass professional examinations in addition to
demonstrating their turnaround experience.

It is our opinion that the UK's current insolvency laws and regime work effectively once a
company has been declared bankrupt, mainly because this regime operates with minimum
court intervention.

What we would advocate introducing would be a formal pre-insolvency moratorium to give
companies in difficulty, in the zone of insolvency, the chance to themselves originate a
restructuring solution. This ought to be secured with an obligation on lenders and its creditors
not to seize the opportunity to improve each of their own positions.

Such a moratorium would offer a distressed company the chance to restructure without
having to alert other stakeholders and competitors that it is in difficulties as is the case with a
CVA, which inevitably destroys much of its enterprise vale by eroding the good will of its
customers, employees and creditors.

In order to ensure this process is not abused, we would recommend it would be mandatorily
monitored by a suitably qualified professional who is not an Insolvency Practitioner or acting
as an Insolvency Practitioner, for example an accountant with experience of restructuring.
We would also highlight the role that Certified Turnaround Professionals, who have met our
programme’s rigorous standards and have the requisite credentials for any turnaround or
restructuring engagement, could play in the monitoring of such a pre-insolvency moratorium.

We hope you find these comments useful, and would be very happy to discuss them in more
detail, or to give you more information about our association, if this would help.

Kind regards

Tyrone Courtman, President of EACTP



Alan Tilley, Chair of EACTP's Education and Training Committee



The commission’s recommendations are sound in their objectives and should be widely enjoyed
within the SME community we represent.

Sensibility to not curtail or preclude entrepreneurship from a result of ‘honest failure’ is a step
forward.

Second chances in genuine cases of failure can often result in lessons learnt being the very reason
the business person(s) succeed from being more financially astute in the future, but at present not
without the battle to regain respect and trust on their own accord.

When starting new ventures, from concept to execution, a new business will often need financial
support.

It is the basis of this financial support that causes concern alongside the archaic attitude of
insolvency practitioners in assessing the reasoning the business failed.

When honest entrepreneurs are in need of funding they often look to organisations and lenders who
require suitable security. Sometimes Joint & Several liability by way of guarantees; both personal
and cross option, which when combined with Debenture taking can lead to to an in-balance in Power
at time of assessing solvency.

In cases where it is now proven the lenders did not disclose the true liabilities on which they
executed their security (collateral) this leaves the question of

“what happens when the business failed as a result of the Creditors dishonesty ? ”

The best example of this is when banks have been able to position themselves to sell Derivatives to
SME’s under the guise of ‘normal variable rate loans’ that by the banks by their own admissions are
"missold’ and simply not fit for purpose; deemed a ‘missale’ (no legal definition yet)

The current FCA voluntary review is curtailed to non-sophisticated businesses and the FCA detail
some 2000 insolvent companies are in this review. Of course many were not affected by the missold
irhp but a lot were from the end of 2008.

The current chain of events can represent a true ‘honest bankruptcy / failure’ ;
Debenture (or/and first charge) = Missale = Position to Abuse = Invalid Insolvency appointment

As a self-started entrepreneur exposed to this type of Abuse, they are exposed to the Debenture
holder (bank) and find themselves being able to be positioned with no appeal process.

The Debenture holder can manufacture the business into a ‘default’ position and appoint their own
selected insolvency practitioner (IP), often the same firm as may now carry out future Audit work or
Advisory work for the bank.



This conflict of interest only comes home to roost and questioned when the bank admit it’s
wrongdoing by way of a missale.

Under current legislation the Debenture Holder is able to liquidate the company(s) assets and leave
it facing the necessity to litigate with a willing IP and often no funds, be it LASPO carve out benefits
assist the financial burden.

On a grass roots level it will be common that the Directors invest their wealth, full time and assets in
new business ventures. Leaving the individual exposed to an in-balance of empowerment should the
Debenture holder be able to have access to and unauthorised use of use the Entrepreneurs assets to
‘missell’ pre-designed products to make gain for their own position only.

So when we loo k at Restructuring being assets and liabilities at appoint of perceived insolvency,
time needs to be given to not only the actions of the Directors, be them innocent or dishonest, but
also the empowered Appointer be them first charge and/or Debenture holders in a position of
empowerment through supporting legislation.

This is the role of the insolvency practitioner.
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1. General Information

How to respond

1.1 This is a template response form. If you would like to use an alternative format
please do so in writing.

1.2Please send completed short form responses to:
policy.unit@insolvency.gsi.gov.uk, or post to:

Nicholas Blaney

The Insolvency Service
4 Abbey Orchard Street
London

SW1P 2HT

General Information
1.3What is your name, or the name of the organisation you represent?

Jon Welsby, Insolvency Assist Community Interest Company

1.41f writing on behalf of an organisation, what is the size of your organisation?
(mark with an ‘X’ as appropriate)

0-9 employees (micro) X
10-49 employees (small)

50-249 employees (medium)

250+ (Large)

1.51f writing on behalf of an organisation, what type of organisation do you
represent?

he company’s activities will provide benefit to companies who
are about to or who have entered Administration or are Dissolved, with a claim for a miss
sold financial product or a claim for inappropriate advice that may result in action to bring
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2. Introduction

1. In general do you think the Commission’s Recommendation, if implemented
by Member States, would meet the objectives as set out in Section 1 of the
Commission’s Recommendation?






2. Are the terms used by the Commission that are explicitly defined, clear?

3. Are any of the explicit definitions problematic in a UK context?

4. Are there any other terms, aside from ‘an honest bankrupt’ and ‘a second
chance’, used in the Recommendation that would benefit from being better
defined or that could be problematic if they were developed into law?






4. Preventative Restructuring Framework

Availability of a Restructuring Framework

5. To what extent does the UK regime adequately provide for elements (a) to (e)
of the Commission’s Recommendation?

6. Is there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objectives?



7. Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime?

Facilitating Negotiations on Restructuring Plans

8. To what extent does the UK regime already deliver the elements in this
section of the Commission’s Recommendation?



9. Is there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objective?

10.Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime, for example by
introducing additional options for a stay on enforcement action by creditors?



11.Do you agree with the Recommendation that a restructuring plan process
should be commenced without court involvement?

Restructuring Plans

12.To what extent does the UK regime deliver the elements in this section of the
Commission’s Recommendation?



13.Is there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objectives?




14.Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime, for example the
ability to ‘cram down’ classes?

Protection for New Financing

15.To what extent does the UK regime already provide protection for new
financing?



16.Is there anything in the UK regime which supports rescue finance which is not
in the Commission’s Recommendation but delivers the Commission’s
objective?

17.Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime?






5. Second Chance for Entrepreneurs

18.To what extent does the UK regime deliver a second chance for
entrepreneurs through existing insolvency laws?

19.1s there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objective?



20.Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime?



6. Forward Look

21.In addition to the issues considered in the recommendation, are there other
aspects of insolvency across the EU which the Commission should consider?
For example:

o Developing EU principles for fast, efficient out of court rescue
procedures for small companies.

o Developing the conditions for rescue finance.

If so, what should the Commission consider?



22.Does the current EU landscape of different domestic insolvency laws create
problems in practice? Is it a barrier to cross-border trade and investment in
the EU?

23.Should there be greater harmonisation or convergence of insolvency regimes
across the EU? What are the benefits and risks to UK businesses?






EUROPEAN COMMISSION RECOMMENDATION ON A NEW APPROACH
TO BUSINESS FAILURE AND INSOLVENCY.

RESPONSE OF THE INSOLVENCY LAWYER’S ASSOCIATION

This is the response of the Insolvency Lawyer’s Association (the ILA) to the Call for
Evidence - European Commission Recommendation on a new approach to business
failure and insolvency (the Recommendations). By way of background, the ILA
provides a forum for ¢ 450 full, associate, overseas and academic members who
practice insolvency law. The membership comprises a broad representation of
regional and City solicitors, barristers and academics and overseas lawyers. The
Technical Committee of the ILA (the Committee) is responsible for identifying and
reporting to members on key developments in case law and legislative reform in the
insolvency and restructuring market place and is often consulted by the UK
Government in relation to insolvency law reform. This response is sent on behalf of
the Committee.

General comments

The Committee welcomes the Government’s call for evidence and the opportunity
that this gives stakeholders to provide views both on the Recommendations and
whether current UK insolvency and rescue laws meet the Recommendations. As an
overall aside we note that the Insolvency Service continues its work to ensure that the
UK insolvency and rescue procedures are: (i) meeting the needs of stakeholders; and
(i) remain competitive in the international arena. However, in this regard the
Committee would point out that there has not been a root and branch review of UK
insolvency laws for some time. . Over the last few years the economic landscape has
changed dramatically. It therefore seems that the types of questions being posed by
the Recommendations could serve as a catalyst for an overall pause for thought as to
what it is stakeholders need from our insolvency laws and whether our laws are
continuing to meet these needs in the most efficient way possible. While we continue
to have a well understood market leading product in the UK, market leaders do not
remain so if they stand still. In this regard we would note that the American
Bankruptcy Institute published at the end of last year a comprehensive “root and
branch” review of Chapter 11. The aim of the review was to establish whether what is
often held out as a “model” bankruptcy regime needed to be amended in the light of
changes in market conditions since it was last comprehensively reviewed in the
1980s. A similar review for the UK is, in the Committee’s view, now overdue.

In the Committee’s view the Recommendations raise three key issues for the UK.
First, should a statutory moratorium be available in support of a scheme of
arrangement (the Moratorium)? Secondly, should there be a restructuring framework
that allows the restructuring plan to be adopted if it is adopted by a majority of
creditors even if not all classes vote in favour of the restructuring plan (Cram-down
of a Class)? Thirdly, should there be protection for new finance which is necessary
for the implementation of a restructuring from insolvency claw-back challenges

! Report of the Review Committee on Insolvency Law and Practice (1982) Cmnd 8558 (The Cork
Report)
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(Protection of New Financing). At a high level the Committee’s view is that: (i)
subject to appropriate safe-harbours being put in place, the Moratorium may be useful
in a limited number of cases and so the Committee would cautiously support such a
change; (ii) the ability to Cram-down a Class would be beneficial to the ability to
rescue a company (in particular it would, in certain cases, lower the cost of company
rescue) — but thought would need to be given to both the appropriate basis on which a
class could be crammed down and, once this is established, how to procedurally
integrate this in the current English insolvency regime; and (iii) that, while the UK
does not have a culture of providing rescue finance, insolvency claw-back of such
finance is not a practical problem for the UK industry. The most important aspect is,
in the Committee's view, the introduction of a Cram down of a Class. However, if the
Moratorium was not introduced it should be made clear that the reason for this is that
the English courts have the power to grant such a Moratorium? already (ie so as not to
cause doubt on the validity of the court decisions referred to in this response).

Commission’s objectives

In general do you think the Commission’s Recommendation, if implemented by
Member States, would meet the objectives as set out in Section 1 of the Commission’s
Recommendation?

Overall we believe that the Recommendations are likely to assist in achieving the
objectives set out in Section 1 of the Recommendations. Providing effectively “best
practice” guidance on the essential elements of a preventive restructuring framework
is, in the Committee’s view, a proportionate response to assist Member States
improve their legal frameworks. Further, were the basic features of preventive
restructuring frameworks to be essentially standardised at a broad level (as the
Recommendations anticipate) this should result in greater predictability for creditors
as to outcome between Member States. The Committee welcomes the light touch
approach of the Commission to these issues - a minimum standard as set out by the
Commission which each Member State is free to implement in the manner that best
fits that jurisdiction’s legal system and culture seems a sensible route to achieving the
objectives set out in the Recommendations.

Definitions
2. Are the terms used by the Commission that are explicitly defined, clear?

Given the fact that the Recommendations are not draft legislation, the Committee is of
the view that the explicit definitions are, in a general sense, clear. While it would be
possible to provide for more detailed and comprehensive definitions, in the
Committee’s view, this would be unnecessary. As it will be up to each Member State,
including the UK, to decide how national law will need to be adjusted to meet the
criteria set out in the Recommendations, we believe it will be possible to work within
the broad concepts provided in the Commission’s Recommendations.

2 See the Bluecrest case referred to below.
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3. Are any of the explicit definitions problematic in a UK context?

On the whole the explicit definitions fit well in a UK context. However, there are a
couple of areas the Committee would question. First, it is not sufficiently clear that
the definition of “court” in the Recommendations applies both to decisions to open
preventive procedures as well as to matters arising once those procedures have been
commenced. Given that administration is, in some circumstances, a preventive
procedure this would give rise to the concern that the decisions by the company,
directors or floating charge-holders to appoint administrators out-of-court would not
fall within the scope of the definition of “court”. In the Committee’s view the
definition of “court” from the EC Insolvency Regulation should be adapted to fit the
Recommendations. The following definition could be used:

’courts” means the judicial body or any other competent body empowered to open
preventive proceedings, to confirm such opening or to take decisions in the course of
such proceedings™.

Secondly, both the definition of “debtor” and “restructuring” are very wide. The
definition of “debtor” would include the types of entities that are proposed by way of
recital 15 to the Recommendations to be excluded from the scope of the
Recommendations and the definition of “restructuring” could be argued to catch a
refinancing of a company’s existing debt. The Committee assumes such potential
outcomes were not the Commission’s intention.

4. Are there any other terms, aside from ‘an honest bankrupt’ and ‘a second chance’,
used in the Recommendation that would benefit from being better defined or that
could be problematic if they were developed into law?

The Committee is of the view that the term “honest bankrupt” would be a difficult
term to apply in a uniform manner across the EU. In this respect, the Committee
agrees with the approach in the Recommendation at paragraph 32.

The Committee would agree that in the UK the concepts of both “an honest bankrupt”
and “a second chance” are already reflected in our laws for the broad reasons given in
Call for Evidence.

The Committee would note that “entrepreneur” is not defined. While a definition of
entrepreneur would be difficult, it is capable of restrictive and expansive
interpretations. Therefore in the interests of consistency the Committee would like to
see “entrepreneur” defined in a broad conceptual manner in the Recommendations —
this would ensure that Member States were, at least, starting from the same page. At a
broad level we would expect “entrepreneur” in the context of individual insolvency to
mean sole traders and self-employed persons.
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Preventive restructuring framework

5. To what extent does the UK regime adequately provide for elements (a) to (e) of the
Commission’s Recommendation?

We agree that the current legislative framework in the UK goes a long way towards
satisfying the areas covered in the Recommendations. We however note the following
in relation to each element:

(a) Early stage restructuring: we believe that the UK framework does allow a debtor
(in general) to restructure at an early stage. In fact many restructurings take place on
a consensual basis outside a formal insolvency. Some regimes (broadly speaking,
administration®) require the debtor to be or be likely to be unable to pay its debts.
Other regimes (CVA and schemes of arrangement) do not require this.

(b) Debtor-in-possession: there are regimes which allow the debtor to stay in control
of the day-to-day operations of the business (CVA and schemes of arrangement). In
an administration the officeholder will take control of the debtor’s operations.

(c) Temporary stay on enforcement: there are regimes which allow a temporary or
indeed final stay on individual enforcement actions (administration and, where
available, a CVA for company eligible for a moratorium) — albeit in administration
the stay can be lifted with the consent of the administrator or the permission of the
court. In administration the moratorium is automatic — so not at the debtor’s request.
In a CVA the debtor does request (where available) the small company moratorium.
Consideration would have to be given as to whether to expand the threshold of when
the CVA moratorium is available beyond its current limited scope (ie beyond the
current small company definition). In the Committee’s view any extension should be
subject to suitable safe-harbours.

In a consensual restructuring a contractual standstill can provide the appropriate
breathing spell to facilitate restructuring negotiations. There is, however, no
mechanism provided for by the scheme legislation pursuant to which a debtor
company in a scheme of arrangement process could request a stay. However, we have
seen a temporary stay on enforcement action being granted by the court under its
general case management powers in the Civil Procedure Rules (see Bluecrest
Mercantile BV; FMS Wertmanagement AOR v Vietnam Shipbuilding Industry Group
& Ors [2013] EWHC 1146 (Comm)). Therefore, in certain cases where a stay would
be beneficial to company rescue the English courts have been prepared to step in and
assist. We would expect the court to continue this trend in appropriate cases. Careful
consideration would therefore need to be given as to whether the ability of a debtor
company to request a formal stay on individual enforcement actions would be a
beneficial addition to schemes of arrangement or whether this would cause problems
for any industry sectors (as discussed further below). However, on balance, the
Committee is of the view that the availability of such a stay could be beneficial, if

® Note that this is not required for an out of court appointment by the holder of a qualifying floating
charge, but is required for a company or a director appointment or a court appointment on the
application of the company, a director or a creditor (other than a qualifying floating charge holder).
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there were appropriate protections and, potentially, combined with the ability for the
court to lift the stay (see further our response to question 7 below).

(d) Cram down: there are two types of restructuring plan provided for by English
legislation: the CVA under the Insolvency Act 1986 and a scheme of arrangement
under the Companies Act 2006. The CVA proposal must be approved by more than
75 per cent by value of creditors who vote (in person or by proxy)*. A CVA is
however unable to bind secured or preferential creditors (without their consent). A
CVA is not confirmed by the court (unless there is a challenge and the court upholds
the CVA). The CVA legislation therefore meets the Recommendations in part only.

In a scheme, the proposal must be approved by 75 per cent in value and more than 50
per cent in number of those voting (in person or by proxy) in each class. The scheme
must also be sanctioned by the court. If one class does not approve the scheme, it will
fail. There is no ability to override a dissenting class as a whole. The scheme
legislation does therefore not currently meet the Recommendations.

Whilst the Committee strongly believes that the ability to cram down an entire class is
currently lacking in the English restructuring toolkit (which risks putting the UK at a
competitive disadvantage to other European regimes, such as the German insolvency
plan or the Irish examinership and the US Chapter 11°). In the Committee’s view, it is
however necessary to address certain gating issues first, such as what should be the
basis for class cram down — see question 7 below. Once the basis for class cram down
is decided, thought would then need to be given as to how best to integrate this into
the current English restructuring and insolvency regime.

(e) Protection of new financing: while there is no specific provision in UK insolvency
law which provides that new financing necessary for the implementation of a
restructuring plan is immune from insolvency claw-back risk, the risk that any such
new money is subject to claw back is not generally an issue as value is provided to the
company. Difficulties do arise in raising “rescue finance” as, for example, it is not
possible to grant the provider of new finance a first ranking security on assets subject
to a fixed charge, without the existing charge holder’s consent.

As a consequence, new finance that allows the company to keep trading for the
benefit of mainly unsecured creditors may only be forthcoming where the company
has significant unencumbered assets. This makes it difficult, for example, to fund
trading administrations, and more often than not the administrator will sell the
business as a going concern shortly after his appointment under a pre-pack
administration. However, on the whole, the Committee does not think that the lack of
a “rescue funding” culture is impacting on a UK rescue culture to any large degree at
least in large or larger mid-cap cases. In particular, many of the more significant
restructurings are often able to procure more funding as part of the restructuring
process.

* There is also a sub-test to take account of connected parties.

> It should be noted that the Dutch are implementing a scheme procedure which it is understood will
include provisions for a Cram-down of a Class.
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6. Is there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objectives?

One of the key aspects of the UK regime which assists in delivering the
Commission’s objective is the infrastructure which sits behind our laws. The UK’s
courts, professionals and culture are very much solution driven in goals and this leads
the UK to be innovative in how our laws are utilised for the good of creditors as a
whole and in granting companies (or the underlying business) a second chance. At a
simple level the difficulties in obtaining a hearing date within a reasonable time of
filing an action or the inability to obtain a final and binding judgment will be as off-
putting to investing in a Member State as deficiencies in the underlying laws.

As such a key political imperative for the European Commission should be to focus
on infrastructure as much (if not more than) the laws.

7. Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime?

Temporary stay in support of a scheme of arrangement: In the Committee’s view even
though: (i) an administration moratorium may be capable of providing the appropriate
breathing spell for a company considering a restructuring; (ii) the English court is
already able to provide protection on a case-by-case basis in relation to individual
creditors to allow a scheme of arrangement to be considered as illustrated particularly
by the FMS Wertmanagement AOR v Vietnam Shipbuilding Industry Group & Ors
decision; and (iii) in practice a contractual stand-still is often put in place preventing
individual enforcement actions, there may be some cases where a court imposed stay
would allow restructuring negotiations to take place without fear of being derailed by
individual creditors. This is because: (i) the nature of the administration process
itself, in particular the fact that it is a formal insolvency proceeding and displaces
management, means that it undermines the debt restructuring process; (ii) the courts
may be reluctant to exercise their inherent jurisdiction without further guidance from
the legislature; and (iii) a contractual standstill can be time consuming and expensive
to negotiate (and sometimes almost impossible to achieve).

Accordingly, serious consideration should be given to providing for such a stay in UK
legislation. However, the fact that the moratorium provided for in the
Recommendations could be applied to secured creditors means that the Committee are
of the view that caution would need to be exercised in any decision to implement such
a moratorium. Any moratorium should not impact negatively on financial collateral
arrangements and/or transactions which are typically structured and rated on the basis
that the secured creditors will not be subject to any significant delay in their ability to
realise security (such as capital market transactions, including structured finance
transactions — for example securitisations). This is because any such delay would
affect timely payment to lenders/note holders. While the Committee consider a stay
on the enforcement of security to be potentially problematic from a structured finance
perspective, in general, some comfort is drawn from the fact that the
Recommendations contain factors which may operate to mitigate any disruption in
such deals. For example, Recommendation 11 suggests that such a stay may be made
subject to creditor support (which, in the securitisation context, should not be
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provided in the context of SPV chargors given their usual agreement not to take action
in respect of the SPV).

As a result of the above, in order to avoid creating significant issues for structured
finance transactions, it would be necessary for sufficient protections (along the lines
of Recommendation 11 and potentially wider) to be pursued and adopted alongside
any moratorium such that the corresponding stay would not affect the ability to
enforce the security in the context of relevant transactions. If these issues are not
addressed, we would expect the rating agencies typically involved in such transactions
to apply a stressed rating analysis, which would likely result in a reduced rating level
in respect of the securities and, as a result, to stressed pricing and liquidity. Therefore,
if the Government were minded to implement such a moratorium, serious
consideration should be given as to whether, as well as the specific protections in the
Recommendations, specific safe harbours for certain capital market transactions
should be included (possibly along the lines of those already included for
administrative receivership and for the small companies moratorium). The Committee
also note that there is no suggestion in the Recommendations that the moratorium
could be lifted to allow for the enforcement of a specific action or enforcement of
security by a secured creditor. Such a feature should, in the Committee’s view, be
considered by the Commission (or the UK Government if it were minded to
implement such a moratorium).

It should also be noted that it is not just the UK market which is a source of
securitisations. Securitisations are carried out in a number of other Member States,
including Germany, France and Italy. Accordingly any moratorium which would
impact negatively on such transactions should be approached with caution at an
overall EU level.

Cram down: as highlighted in the response to Question 5, the Committee is of the
view that the ability to cram-down a class of creditors would be beneficial to the UK
regime. For various reasons, the inability to cram-down a class of creditors currently
makes dealing with out of the money stakeholders (for example shareholders or those
creditors under water as to where value breaks) more complex than it should be.
Essentially the inability to cram-down a dissenting minority in an out of the money
class or to be able to use a transfer scheme (partly because of the decision in
MyTravel®) forces a tactical use of a pre-pack administration to implement a
restructuring by way of a sale of the underlying viable business to a newco.

With this in mind, in the Committee’s view, the UK is falling behind in having a
restructuring regime that is fit for purpose to deliver on stakeholder requirements. As
noted above, restructuring regimes in other Member States and, notably, Chapter 11
have regimes allowing for the cram-down of a class and other jurisdictions, for
example the Netherlands, are, we understand, legislating to provide for this.

As noted above, the ability to cram-down a class does though give rise to two further
policy questions. The first is on what basis should a class be able to be crammed
down. Is it only those classes that do not have an economic interest in the company

¢ Mytravel Group plc v Fidelity Investments International and others [2004] All ER (D) 221
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that should be able to be crammed-down? If this is the case what valuation criteria
should be applied in assessing which creditors have an economic interest in the
company? The Recommendations appear to assume the use of a comparator of what
creditors would have received in a liquidation of the company, but there are other
possibilities such as the “bargaining and litigation” approach used in Chapter 11 or an
approach based on a pricing methodology as recently developed by the American
Bankruptcy Institute. Such policy considerations are key in influencing how capital
structures will develop in the UK market and the cost and availability of credit to UK
companies.

Protection of new financing: given that the Recommendations envisage claw back as
the major impediment to the funding of a restructuring, this issue in itself does not
require special amendments to be made. However, the opportunity could be used to
carefully analyse, after discussions with stakeholders, whether there is merit in
introducing a different funding regime, such as the DIP funding in the USA.

Facilitating negotiations on restructuring plans

8. To what extent does the UK regime already deliver the elements in this section of
the Commission’s Recommendation?

No court proceedings required: a corporate debtor can enter a restructuring process
without the need for court proceedings in two ways: first, a CVA can be implemented
without court involvement (although the implemented CVA can be challenged in
court). Second, a consensual restructuring can be achieved out of court. However,
other forms of restructuring, ie a scheme of arrangement or an administration
(possibly with a pre-pack) require a court process. This can be minimal (in the case of
an out of court appointment of administrators) but can be extensive (in a scheme of
arrangement where two court hearings are required). While the UK regime therefore
meets the Recommendations in respect of CVAs, the involvement of the court in
schemes at an early stage is outside the regime envisaged by the Recommendations.
However, in the Committee’s view this is not a material departure from the overall
thrust of the Recommendations.

Temporary stay of enforcement action: see the comments made in response to
question 7. While the period suggested by the Recommendations is for up to an initial
maximum period of four months, extendable to a maximum period of 12 months, it is
to be welcomed that the Recommendations provide flexibility as to the duration of the
stay; only setting a maximum rather than a minimum period. This should allow a
balance to be struck between the interests of creditors seeking to bring individual
enforcement actions and the interests of a restructuring ultimately benefitting all
creditors and the company / its business. It may be that in the context of a scheme of
arrangement a stay for a much shorter period than four months would be perfectly
sufficient and accordingly the Committee welcomes the fact that the length of the
required stay will be a fact sensitive issue. As highlighted above the Committee also
welcomes the safeguards to be satisfied when obtaining a stay.

9. Is there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objective?
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In respect of the temporary stay of enforcement actions the ability and willingness of
the English courts to grant such a temporary stay as mentioned above does, to an
extent, step in to deliver the Commission’s objectives. On a consensual basis,
standstill agreements also often perform the same function.

10. Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime, for example by introducing
additional options for a stay on enforcement action by creditors?

As highlighted above we believe that the ability to grant a stay on enforcement actions
by creditors would improve the UK insolvency regime (although only around the
margins). While many restructurings will not require a formal stay, the availability of
such a stay would provide a better back drop to negotiations. Essentially the fact that
creditors will know that a stay could be applied for and that this is provided for in
legislation may prove a useful stick in driving a scheme through, even if an actual stay
is not ultimately required. The conditions specified in the Recommendations in
relation to a stay seem sensible and accord with what the courts have, as a matter of
court practice, broadly already used as guidelines (see Bluecrest).

11. Do you agree with the Recommendation that a restructuring plan process should
be commenced without court involvement?

There is nothing to prevent consensual restructurings being pursued if the unanimous
support can be achieved.

Where consensus cannot be achieved, a court process can add to the costs of a
restructuring. However, where it is intended that a restructuring plan is ultimately
sanctioned by the court (as the UK scheme of arrangement currently is) it does make
sense to involve the court at an early stage — to avoid having spent a great deal of time
and effort on a restructuring plan which the court will not be prepared to sanction
and/or to flush out any fundamental objections or concerns at an early stage. A court
process gives creditors the forum for presenting objections and for being heard in an
objective way and ensures that all parties are treated fairly. It adds transparency and a
structure to the restructuring plan which is beneficial. For example, the court's
involvement in an English scheme, while adding costs, is one element which provides
substantial comfort to foreign creditors who are subject to an English scheme, in
particular in relation to the early scrutiny that can be afforded by the court to what is
being proposed.

The CVA process does not envisage any court involvement (save for when the CVA
is challenged). A half way house of court sanction but only late court involvement
may not work so well.

As a matter of principle the Committee is of the view that a court need not necessarily
be involved at an early stage of a formal restructuring proceeding. It is very much a
matter of balance. What is necessary is that creditors have recourse to the courts to
challenge what is being carried out (whether that is how classes of creditors are
arranged or the overall restructuring proposed or approved). Therefore the Committee
agrees that a restructuring plan process could legitimately be commenced without
court approval, but that recourse to the court should always be available.
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Restructuring plans

12. To what extent does the UK regime deliver the elements in this section of the
Commission’s Recommendation?

Contents of restructuring plan (Recommendation 15): the current regime in the UK
reflects the Recommendations here. In a CVA the Insolvency Rules 1986 set out the
contents of the proposal (rule 1.3). This broadly includes the detail mentioned in the
Recommendations. There is no requirement to set out the position taken by affected
creditors on the restructuring plan or to set out the plan’s potential to prevent the
insolvency. However, where creditors do not believe that the CVA has merit they may
not vote it through (for example the failed Oddbins CVA). In a scheme of
arrangement the Companies Act 2006 requires an explanatory statement to be sent to
creditors which will broadly cover the content of the plan set out in the
Recommendations.

Adoption of the plan (Recommendations 16 to 20): the UK scheme of arrangement
meets most of the Recommendations outlined — bar one. A scheme of arrangement
allows a restructuring plan to be adopted which binds secured and preferential
creditors (Recommendation 16). Creditors are divided into classes reflecting their
rights — not their interests (broadly Recommendation 17, with the substitution of
rights for interests). Creditors enjoy a level playing field regardless of where they are
located and distance voting is generally allowed (Recommendation 19). A scheme
does not need to bind all creditors and the scheme company can chose who it wishes
to scheme (Recommendation 20).

Where the current UK regime fails to meet the Recommendations is that for a scheme
of arrangement all classes must approve the scheme (with the requisite majorities).
There is no possibility to cram down across classes (Recommendation 18).

Note that a CVA does not meet the Recommendations outlined. There is no ability to
bind secured creditors and creditors are not divided into classes. This lack of
flexibility in a CVA can impact on SMEs. As a general rule, the Committee does not
think that there is a large problem in the UK concerning the rescue of SMEs or with
creditors losing out in proceedings concerning SMEs. This is because, in the main, the
UK’s liquidation (both compulsory and creditors’ voluntary) CVA and administration
(including out of court appointment) regimes are providing sufficient flexibility to
meets needs of the market. However, that flexibility can be improved by considering
amending the CVA regime (in particular in relation to binding secured creditors)’. A
more flexible CVA procedure could allow SMEs to access a procedure which is less
administratively burdensome and less costly than a scheme of arrangement and
therefore may provide advantages in the SME sector.

Court confirmation (Recommendations 21 — 23): a scheme of arrangement must be
sanctioned by the court — to this end it meets Recommendation 21. The
Recommendations set out the conditions under which a court can confirm the plan.

" Improvements may also be obtained by administrators having the right to disclaim onerous
contracts/property.
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While the conditions are not set out in statute, broadly, these are met by the UK courts
when deciding whether or not to sanction a scheme. However, a UK court does not
have the express ability to reject a scheme which does not have any prospect of
preventing the debtor’s insolvency. The UK court will however accept that a creditor
is the best judge of his commercial interest. Therefore it would be unusual to find that
creditors agree to a haircut where they perceive that the debtor is bound to fail
regardless.

A CVA does not meet the Recommendations as it is not sanctioned by the court (save
in circumstances where it is challenged).

Rights of creditors (Recommendation 24): the proponent of a scheme is encouraged to
send a practice statement letter explaining the scheme and the classes that creditors
are proposed to be divided into. Creditors have the right to attend court and make
representations at both the convening and the sanction hearing. Creditors also have
the right to appeal. In the recent Apcoa® case, the parties dealt with the time between
the first instance judgment and the appeal (which ultimately settled) by agreeing not
to implement the scheme until the appeal had been determined. This seems a sensible
route which the court could be encouraged to take going forward. In a CVA creditors
can challenge a CVA before the court on the basis of unfair prejudice.

Effects of the plan (Recommendations 25 and 26): once sanctioned a scheme binds all
affected creditors. Once approved a CVA will bind all CVA creditors.

13. Is there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objectives?

Nothing of particular note has been identified by the Committee.

14. Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime, for example the ability to
‘cram down’ classes?

Yes. We believe that the ability to cram down across classes (one of the key items set
out above where the current UK regime does not meet the standards set out in the
Recommendations) would make the UK restructuring landscape more attractive. Most
other EU Member States have (since the downturn) improved their restructuring and
insolvency regimes and the ability to cram down classes exists in a number of
Member States (e.g. examinership in Ireland, Insolvenzplan in Germany and will, we
understand, exist shortly in the Netherlands). With the right minority protections
attached this would prevent companies being held to ransom by hold out creditors and
would allow majority creditors to effect a restructuring more quickly (and therefore be
likely to have a less damaging effect on the company). We note though that prior to
any proposals to introduce a cram down mechanism across classes further
consideration will need to be given as to the correct bases on which to cram down a
class. Once this is established, further thought will need to be given as to how best to
incorporate the concept of cram down of a class into the current English insolvency
and restructuring framework.

®Re Apcoa Parking Holdings Gmbh and other companies [2014] EWHC 3849 (Ch)
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Protection for new financing
15. To what extent does the UK regime already provide protection for new financing?

Where new financing is provided as part of a restructuring there is generally no
concern in the UK that this will be set aside. A transaction can be set aside if it is at an
undervalue or a preference (or a transaction to defraud creditors) and a specific
regime looks at consideration provided for the grant of a floating charge. New
financing will not fall foul of any of these provisions as it will be for consideration
(subject to it filtering down to the relevant company) and will not usually put a
creditor into a preferential position. The issue in the UK is thus currently not claw
back risk but the fact that new money cannot benefit from higher ranking security and
that there is no ability to trump existing security. Hence unless a company has
unencumbered assets or has not granted a comprehensive security net (or where
existing secured lenders agree to be subordinated), it will be difficult to take
meaningful and first ranking security.

16. Is there anything in the UK regime which supports rescue finance which is not in
the Commission’s Recommendation but delivers the Commission’s objective?

Where an administrator borrows money during the course of an administration it
ranks as an expense of the administration which aids the provision of financing while
a purchaser is found.

The Recommendations do not provide for enhanced and super priority security to be
given to new money. This is not currently reflected in the UK either but would deliver
the Recommendations in facilitating new money.

17. Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime?

The concerns raised by the Commission in this part are not the major concern from a
UK perspective (see above).

Second chance for Entrepreneurs

18. To what extent does the UK regime deliver a second chance for entrepreneurs
through existing insolvency laws?

The Committee considers that the approach to discharge in the UK already meets the
approach set out in the Recommendations.

The Committee agrees that the length of time it takes for a bankrupt to be discharged
from his/her debts is crucial to enabling the bankrupt to embark on a second chance.
Getting the balance right for the period and scope of the discharge is crucial. Too
short a period (and, for that matter, too wide a discharge) could encourage reckless
behaviour on the part of the debtors, while too long a discharge period (with limited
scope) will severely restrict the scope for rehabilitation/recovery of the debtor.

The Committee’s view is that setting a maximum length of time to obtain discharge
seems sensible and that the three year maximum period suggested in the
Recommendations is both a suitable deterrent, while allowing the chance for

LON35318311/5 FIN-000102 Page 12



rehabilitation/recovery. A three-year maximum period should also remove some of
the incentives for bankruptcy tourism which have been a rightful concern on the part
of a number of EU Member States.

Further individual voluntary arrangements (IVAs) allow individuals (including sole
traders and self employed individuals) to be given a second chance without being
subject to bankruptcy proceedings (with any stigma bankruptcy may have).

As an additional overall point the Committee would point out that the UK, unlike a
number of Member States, does not have a split insolvency regime for individuals (ie
a separate regime for “entrepreneurs” by which we would mean sole traders or self-
employed individuals and a separate regime for consumers). However, this does not
mean that the UK regime does not deliver a second chance for entrepreneurs and the
Committee would not advocate a split regime for individuals in the UK.

19. Is there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objective?

As highlighted above IVAs provide an excellent mechanism by which entrepreneurs
are able to write-off debt and obtain a second chance.

20. Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime?

As highlighted above the UK regime in the Committee’s view meets the criteria in the
Recommendations. However, again as highlighted above, there may be some merit in
conducting further research in the UK to consider if the automatic one-year discharge
has been beneficial to the economy and in creating the right kind of enterprise culture.

Looking forward

21. In addition to the issues considered in the recommendation, are there other
aspects of insolvency across the EU which the Commission should consider? For
example, developing EU principles for fast, efficient out of court rescue procedures
for small companies; developing the conditions for rescue finance. If so, what should
the Commission consider?

Given that the Committee’s view is that harmonisation is best left to the market rather
than law makers, the Committee is of the opinion that, currently, there are no
additional measures which the Commission should be considering. A pause should be
taken at an EU level on insolvency related issues while the reforms to the EC
Insolvency Regulation bed in and Member States use the Recommendations as
“inspiration” to reform their own domestic laws.

22. Does the current EU landscape of different domestic insolvency laws create
problems in practice? Is it a barrier to cross-border trade and investment in the EU?

Rather than the different domestic insolvency laws on an overall basis creating
problems in practice for certain Member States, it is often the lack of an adequate
procedure in a Member State to provide a solution to a debtor’s problems. It is not
therefore a harmonised law which is needed but a harmonisation of broad principles
with a robust rescue culture at the heart of these principles. As such the
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Recommendations, in the Committee’s view, strike the appropriate balance;
encouraging Member States to implement proper pre-insolvency rescue procedures,
while leaving the detail to the Member States in question.

Further and importantly, the infrastructure in a Member State is just as important as a
Member State’s laws. As highlighted in question 6 above, a Member State could have
the perfect insolvency/restructuring laws, but if there is not the culture, the court
system or the practitioners to apply and deliver the law, then the perfect law will
struggle to deliver on its objectives.

23. Should there be greater harmonisation or convergence of insolvency regimes
across the EU? What are the benefits and risks to UK businesses?

The Committee is of the view that the best way to achieve harmonisation across the
EU is through the broad convergence of the relevant national laws, rather than
through the harmonisation of laws implemented via EC directives or regulations. This
would allow national governments to be able to gauge the pace and scope of such
convergence. Essentially, the current ability for Member States to choose the aspects
that they think will improve their system (based on how they perceive things to be
working successfully in other Member States or otherwise) is in our view the best way
forward. It should be noted that, where there is a pressing need for harmonisation, the
market will ensure that this happens. For example, due to a need in the market for
early intervention restructuring procedures, there has already been some convergence
of national laws especially in the development and introduction of pre-
insolvency/restructuring procedures — for example proceedings inspired by the
English scheme of arrangement have been implemented in Spain and are coming in
the Netherlands. In addition, there has also been, in certain Member States, including
in the UK, changes to legislation that have embraced the fresh start approach, the
introduction of shorter automatic discharge periods for bankrupts, out of court
administrations, availability of CVA moratoriums for small companies and director
disqualification undertakings.
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RESPONSE TO CALL FOR EVIDENCE ON EC
RECOMMENDATIONS ON A NEW APPROACH TO
BUSINESS FAILURE AND INSOLVENCY

THE INSOLVENCY SERVICE

CA House 21 Haymarket Yards Edinburgh EH12 5BH
TEL: +44 (0) 131 347 0100 FAX: +44 (0) 131 347 0105 WEB: jcas.org.uk


http://www.icas.org.uk/

Introduction

1. The Institute of Chartered Accountants of Scotland (ICAS) is the oldest professional body of
accountants and represents around 20,000 members who advise and lead business across the
UK and in almost 100 countries across the world. ICAS is a Recognised Professional Body (RPB)
which regulates insolvency practitioners (IPs) who can take appointments throughout the UK and
we have an in-depth knowledge and expertise of insolvency law and procedure. .

2. ICAS’s Charter requires it to primarily act in the public interest, and our responses to
consultations are therefore intended to place the public interest first. Our Charter also requires us
to represent our members’ views and protect their interests. In the rare occasion that these are at
odds with the public interest, it is the public interest that must be paramount.

3. ICAS is interested in securing that any changes to legislation and procedure are made based on a
comprehensive review of all of the implications and that alleged failings within the process are
supported by evidence.

4. ICAS is pleased to have the opportunity to submit its views in response to The Insolvency Service
(the Service) call for evidence in relation to the European Commission Recommendation on a
new approach to business failure and insolvency.

Key Messages

5. We are supportive of the principles and objectives underpinning the EC Recommendations.

6. We consider that the current UK regime supports the policy objectives of the EC
Recommendations although there are areas where we consider that further amendments could
be made to UK insolvency legislation to strengthen this support. These areas are expanded on
within our detailed response.

7. We consider that the definitions used within the Recommendations could be made clearer in
order to avoid potential unintended consequences and to provide greater clarity to the scope of
the Recommendations.

Detailed Response

8. Our detailed responses to the questions contained within the Call for Evidence are provided in
Appendix 1.

17 March 2015
Direct contact for further information:

David Menzies

Director of Insolvency
E-mail: dmenzies@icas.org.uk
TEL: +44 (0)131 347 0242
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Appendix 1 — Response to specific consultation questions

1. In general do you think the Commission’s Recommendation, if implemented by Member
States, would meet the objectives as set out in Section 1 of the Commission’s
Recommendation?

We agree, in general, that the removal of discrepancies between national restructuring frameworks
would assist with creating a more efficient and smooth functioning market for the restructuring of
viable enterprises in financial difficulty.

2. Are the terms used by the Commission that are explicitly defined, clear?

We agree that the defined terms can be broadly understood, although the use of terminology such as
“a likelihood of insolvency” within the definition of ‘debtor’ is subjective and therefore could benefit
from being made clearer.

Despite the Recommendation seeking to address issues with business failures and entrepreneurs,
the definition of ‘debtor’ does not limit the scope to natural or legal persons who are in business.

3. Are any of the explicit definitions problematic in a UK context?

The definition of ‘restructuring’ is very wide and would appear to encapsulate s110 Insolvency Act
1986 arrangements. We would wish to ensure that there were no unintended consequences for this
type of de-merger arrangement being included within this definition.

4. Are there any other terms, aside from ‘an honest bankrupt’ and ‘a second chance’, used in
the Recommendation that would benefit from being better defined or that could be problematic
if they were developed into law?

We would suggest that a definition of ‘entrepreneur’ would be helpful. It is unclear whether this is
intended to cover only a debtor who trades on their own account or whether the persons intended to
come within the scope of ‘entrepreneur’ include those who may for instance be a controlling party or
mind within other entities such as a partner in a partnership, significant majority shareholder or
director in a limited company, etc.

We also consider that a definition of ‘bankruptcy’ would be useful. For example, it is unclear whether
the provisions relating to a ‘second chance for entrepreneurs’ are intended to cover arrangements
such as IVA’s and trust deeds which although are not ‘bankruptcy’ are insolvency procedures which
may hinder the ability of entrepreneurs to obtain a ‘second chance’.

We would also suggest that it would be beneficial to define ‘business’ — for example, it is unclear
whether this is intended to cover not for profit, trusts and other types of operations in addition to
commercial business activities.

5. To what extent does the UK regime adequately provide for elements (a) to (e) of the
Commission’s Recommendation?

The UK regime provides a framework which meets or exceeds the majority of the elements (a) to (e)
within the Recommendation. We would suggest however that the UK regime could be strengthened
through the introduction of a statutory debt payment plan for non-natural legal persons which would
allow full repayment of debts with protection against individual enforcement actions. Similar schemes
such as Debt Relief Orders in England and Wales and Debt Arrangement Scheme in Scotland exist in
relation to natural persons only.

6. Is there anything in the UK regime which is not in the Commission’s Recommendation but
delivers the Commission’s objectives?

No.



7. Where you believe the UK regime does not meet the criteria, would the Commission’s
Recommendation improve the UK regime?

Yes.

8. To what extent does the UK regime already deliver the elements in this section of the
Commission’s Recommendation?

We believe that the UK regime already delivers a significant number of the elements within the
Recommendation relating to facilitating negotiations on restructuring plans. The ability to stay
individual enforcement actions could however be strengthened within the UK regime (see Q10).

9. Is there anything in the UK regime which is not in the Commission’s Recommendation but
delivers the Commission’s objective?

No.

10. Where you believe the UK regime does not meet the criteria, would the Commission’s
Recommendation improve the UK regime, for example by introducing additional options for a
stay on enforcement action by creditors?

The ability to stay individual enforcement actions could however be strengthened within the UK
regime. The current UK regime only provides for a stay of enforcement action in limited circumstances
and where formal insolvency appointments are anticipated through CVA (small companies only) and
administration. The ability to stay enforcement action where a restructure out with a formal insolvency
procedure may be possible (for example repossession of a key piece of equipment while a refinancing
is completed) would strengthen the current UK regime.

The UK regime could also be strengthened by extending the moratorium provisions under CVA to
medium and large companies. In most circumstances where a CVA is envisaged a medium or large
company will first have to enter administration in order to benefit from a moratorium and thereafter exit
administration via a CVA. The extension of a CVA moratorium to medium and large companies would
streamline the restructuring process.

11. Do you agree with the Recommendation that a restructuring plan process should be
commenced without court involvement?

Subject to satisfactory safeguards and protection for those involved in the restructuring plan and
adequate disclosure of commencement of a process, we agree that a restructuring plan should be
commenced wherever possible without court involvement.

12. To what extent does the UK regime deliver the elements in this section of the
Commission’s Recommendation?

We consider that the UK regime delivers the elements of the Recommendation relating to content and
adoption of restructuring plans with some exceptions (see Q14).

13. Is there anything in the UK regime which is not in the Commission’s Recommendation but
delivers the Commission’s objectives?

No.



14. Where you believe the UK regime does not meet the criteria, would the Commission’s
Recommendation improve the UK regime, for example the ability to ‘cram down’ classes?

In addition to Schemes of Arrangement which require all classes of creditors to agree to a
restructuring plan as identified in the Call for Evidence, we consider that provisions relating to CVA’s
in Scotland may not currently deliver the Commission’s Recommendation.

For a CVA to be approved by creditors in Scotland there is a two stage test required — firstly that
unsecured creditors as a whole approve the arrangement and secondly that the arrangement must be
approved by unsecured creditors excluding persons connected with the company. This can mean that
in circumstances where a connected party is owed the majority of debt, a restructuring plan can be
rejected by a minority of creditors, albeit the connected party may appeal to the court. The
Recommendation contains provisions where dissenting creditors are affected by a restructuring plan
that the restructuring plan can be confirmed by the court. While, as noted above, the current UK
regime contains provisions for the court to confirm the arrangement, the provisions relate to a
consenting creditor rather than a dissenting creditor and it may be that this structure does not aid the
objectives of the Recommendations.

15. To what extent does the UK regime already provide protection for new financing?

The current UK regime provides protection for new financing, including the selling of certain assets, to
varying levels. A number of provisions are contained within the Insolvency Act 1986 allowing an office
holder in an insolvency procedure to challenge prior transactions or the validity of security granted.
While in general these include safeguards for transactions undertaken which could be described as
being for bona fide reasons, no provisions are made to exclude transactions which are undertaken as
part of an approved restructure plan.

16. Is there anything in the UK regime which supports rescue finance which is not in the
Commission’s Recommendation but delivers the Commission’s objective?

No.

17. Where you believe the UK regime does not meet the criteria, would the Commission’s
Recommendation improve the UK regime?

We consider that the Commission’s Recommendation would improve the UK regime by providing
clarity to the current statutory defences.

18. To what extent does the UK regime deliver a second chance for entrepreneurs through
existing insolvency laws?

We consider that the UK regime, in general, supports the Commission’s Recommendation to deliver a
‘second chance’ for entrepreneurs but that there are some circumstances where the UK regime does
not support the principles set out in the Recommendation. (see Q20)

19. Is there anything in the UK regime which is not in the Commission’s Recommendation but
delivers the Commission’s objective?

No.



20. Where you believe the UK regime does not meet the criteria, would the Commission’s
Recommendation improve the UK regime?

Depending on the definition of ‘bankruptcy’ (see comments in Q1), we consider that IVA’s in England
and Wales and Trust Deeds’ in Scotland may not comply with the Recommendations. The discharge
period may, in certain circumstances, exceed the three year period where the debtor has not acted
dishonestly or in bad faith and has complied with the repayment plan. This is as a result of the debtors
not being discharged from the respective processes until the repayment plans have been completed
(or longer where there may be outstanding property to be dealt with in Scotland), with the repayment
plans lasting typically 5 years for IVA’s and 4 years for trust deeds.

We agree that the Commission’s Recommendation will assist with promoting a second chance for
entrepreneurs.

21. In addition to the issues considered in the recommendation, are there other aspects of
insolvency across the EU which the Commission should consider?

n/a

22. Does the current EU landscape of different domestic insolvency laws create problems in
practice? Is it a barrier to cross-border trade and investment in the EU?

We do not consider that different domestic insolvency laws across the EU create a particular barrier to
cross-border trade and investment in the EU. It does however create problems in practice for
insolvency practitioners dealing with insolvency stakeholders in different countries who are unfamiliar
with procedures in other countries. This can result in significant time being incurred to the cost of
creditors in resolving issues arising from different treatment of matters in domestic insolvency law.

23. Should there be greater harmonisation or convergence of insolvency regimes across the
EU? What are the benefits and risks to UK businesses?

We would support the harmonisation of insolvency regimes across the EU in order to reduce
‘insolvency tourism’ and ‘COMI shifting’. Businesses would also benefit from understanding the
impact and processes involved should a customer or supplier become insolvent.

24. Do you have any other comments?

No.
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1. General Information

How to respond

1.1This is a template response form. If you would like to use an alternative format
please do so in writing.

1.2Please send completed short form responses to:
policy.unit@insolvency.gsi.gov.uk, or post to:

Nicholas Blaney

The Insolvency Service
4 Abbey Orchard Street
London

SW1P 2HT

General Information

1.3What is your name, or the name of the organisation you represent?

James Cowper Kreston

1.41f writing on behalf of an organisation, what is the size of your organisation?
(mark with an ‘X’ as appropriate)

0-9 employees (micro}

10-49 employees (small)
50-249 employees (medium) X
250+ {Large)

1.51f writing on behalf of an organisation, what type of organisation do you
represent?

Accotnte + Baciesr Advicary




2. Introduction

1. In general do you think the Commission’s Recommendation, if implemented
by Member States, would meet the objectives as set out in Section 1 of the
Commission’s Recommendation?

Lee ol adeh

3. Definitions

2. Are the terms used by the Commission that are explicitly defined, clear?

Lo wtradied

3. Are any of the explicit definitions problematic in a UK context?

Le ottt died




4. Are there any other terms, aside from ‘an honest bankrupt’ and ‘a second
chance’, used in the Recommendation that would benefit from being better
defined or that could be problematic if they were developed into law?




4. Preventative Restructuring Framework

Availability of a Restructuring Framework

5. To what extent does the UK regime adequately provide for elements (a) to (e)
of the Commission’s Recommendation?

Lee Ml bicd

6. Is there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objectives?




7. Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime?

Facilitating Negotiations on Restructuring Plans

8. To what extent does the UK regime already deliver the elements in this
section of the Commission’s Recommendation?




9. Is there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objective?

10. Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime, for example by
introducing additional options for a stay on enforcement action by creditors?




11.Do you agree with the Recommendation that a restructuring plan process
should be commenced without court involvement?

Restructuring Plans

12.To what extent does the UK regime deliver the elements in this section of the
Commission’s Recommendation?



13.1s there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objectives?




14.Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime, for example the
ability to ‘cram down’ classes?

Protection for New Financing

15.To what extent does the UK regime already provide protection for new
financing?




16. |s there anything in the UK regime which supports rescue finance which is not
in the Commission’s Recommendation but delivers the Commission’s
objective?

17.Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime?







5. Second Chance for Entrepreneurs

18.To what extent does the UK regime deliver a second chance for
entrepreneurs through existing insolvency laws?

19.1s there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission's objective?




20.Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime?




6. Forward Look

21.1n addition to the issues considered in the recommendation, are there other
aspects of insolvency across the EU which the Commission should consider?
For example:

o Developing EU principles for fast, efficient out of court rescue
procedures for small companies.

o Developing the conditions for rescue finance.

if so, what should the Commission consider?




22.Does the current EU landscape of different domestic insolvency laws create
problems in practice? Is it a barrier to cross-border trade and investment in
the EU?

23.Should there be greater harmonisation or convergence of insolvency regimes
across the EU? What are the benefits and risks to UK businesses?
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Introduction

The Law Society of Scotland aims to lead and support a successful and respected Scottish
legal profession. Not only do we act in the interests of our solicitor members but we also
have a clear responsibility to work in the public interest. That is why we actively engage and

seek to assist in the legislative and public policy decision making processes.

This response has been prepared on behalf of the Society by members of our Insolvency,
Company and Banking Law sub-committee (‘the committee’). The committee is comprised

of senior and specialist lawyers (both in-house and private practice) and legal academics.

The Law Society of Scotland welcomes the opportunity to comment on these European

Commission proposals.

We agree that greater harmonisation of the laws and procedures of member States in the
area discussed in the Recommendation would be beneficial.  As BIS will be aware, Scots
law differs in several respects from the law applicable in the other UK jurisdictions,
particularly in personal bankruptcy, which includes the bankruptcy of partnerships. At this
stage in the matter, however, we believe that those differences do not have a significant
impact on the principles of the EC's proposals. We would wish to be consulted further if

and when specific proposals to change the law emerge.

Many of the questions in the BIS paper are more appropriate for comment by those
involved in commerce rather than the legal aspects which are our principal concern.
Subject to that, however, we are in agreement, in general terms, with the comments of BIS
in the Call for Evidence. The UK has developed a robust system for facilitating the rescue

of a viable business in legislation from the Insolvency Act 1986 and subsequent legislation.

We have the following comments to make:

© The Law Society of Scotland 2015 Page | 1
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Section 3 - Definitions

In 3.1(a) 'likelihood of insolvency' is in need of more precise definition. By what criteria is
that 'likelihood' to be assessed, and by whom?  What exactly is meant by 'insolvency'?
Recent UK court cases have drawn attention to the distinction between ‘absolute’
insolvency (total assets less total debts producing a negative result) and ‘practical’
insolvency (inability to meet debts as they fall due) and the extent to which it is necessary to

include contingent claims.

In 3.1(b) 'restructuring’ should include the restructuring of the debtor as well as his/its

assets and liabilities, e.g. under the Companies Act 2006 Part 26.

In 3.1(c) 'stay' should include a moratorium under the Insolvency Act 1986 Sch. B1 para 44
(as noted in paras 4.10/4.11 of the BIS 'Call’).

At 3.2 we agree with BIS that the terms 'honest debtor' and 'second chance' are unclear
and problematic, and believe that they should be abandoned.

The definitions in the Recommendation do not use the term 'bankrupt’. Definition 3.1(a)

refers to a ‘person in financial difficulties’, which seems preferable.

We believe that the term 'honest bankrupt' is simplistic and meaningless. A bankrupt who
is not 'honest' should be dealt with under the criminal law. Both the EC Recommendation
and the law in the UK jurisdictions recognise that a bankrupt individual should be free from
his debts and restored to his former legal status after an appropriate period, subject only to
those restraints which are justifiable having regard to the degree of culpability of his

conduct in contributing to the creditors' losses.

We also believe that 'second chance' is simplistic and meaningless. The important point,
which the EC Recommendation seems to recognise, is that the laws and procedures of
member states should be designed to ensure, so far as possible, that the viable elements of

an insolvent business are 'rescued’, in the interests of its employees, suppliers and
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customers and more widely the community at large.  This is not necessarily (and indeed

extremely rarely) achieved by granting the insolvent business a 'second chance'.

In connection with para 3.6 we would ask BIS to note that Insolvency Act 1986 s. 360 does
not apply in Scotland. Approximately similar provision is made in the Bankruptcy
(Scotland) Act 1985 s. 54 (as amended) which does not, however, contain a direct

equivalent to s.360(1)(b) (relating the a bankrupt's business).

Section 4 - Preventive Restructuring Framework

We agree with the BIS comments on this section.

In relation to para 4.15, the Companies Act 2006 s.895 permits particular classes of creditor

to agree and implement a 'scheme of arrangement’ affecting their class and not others.

In addition to the above comments we would like to provide an answer to question 20.

Q20 Where you believe the UK regime does not meet the criteria, would the

Commission’s Recommendation improve the UK regime?

In relation to 'entrepreneurs’ it should be noted that the personal bankruptcy regimes in
Scotland differ from the rest of the UK both in the applicable law and procedures, including
'discharge’ from bankruptcy. Also, the Scottish personal bankruptcy regime applies to
partnerships constituted under the Partnership Act 1890.
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1. General Information

How to respond

1.1This is a template response form. If you would like to use an alternative format
please do so in writing.

1.2Please send completed short form responses to:
policy.unit@insolvency.gsi.gov.uk, or post to:

Nicholas Blaney

The Insolvency Service
4 Abbey Orchard Street
London

SWI1P 2HT

General Information
1.3What is your name, or the name of the organisation you represent?

PricewaterhouseCoopers LLP

1.41f writing on behalf of an organisation, what is the size of your organisation?
(mark with an ‘X’ as appropriate)

0-9 employees (micro)

10-49 employees (small)

50-249 employees (medium)

250+ (Large) X

1.51f writing on behalf of an organisation, what type of organisation do you
represent?

PricewaterhouseCoopers LLP is the UK partnership of the international accountancy and advisory
firm, PwC. It provides advisory services to businesses in distress in the UK and Europe including
restructuring and reorganisation advice. Partners and directors of the firm also take appointments
under the UK Insolvency Act 1986.


mailto:policy.unit@insolvency.gsi.gov.uk

2. Introduction

1. In general do you think the Commission’s Recommendation, if implemented
by Member States, would meet the objectives as set out in Section 1 of the
Commission’s Recommendation?

The Commission’s Recommendation deals with setting up a legal framework to support
restructuring and rescue of distressed businesses. In member states where no such framework
currently exists, implementation of the Recommendation will undoubtedly assist in meeting
the Commission’s objectives.

However, it is important to note that these legal rules and processes form only one part of
what is required for an effective restructuring regime. Other elements include: the availability
of suitably qualified and experienced restructuring professionals; the quality and
commerciality of the courts which oversee the rules; and the general business and commercial
culture. In addition, other areas of law such as contract, security rights, employment, tax and
company law can have a significant impact on successful restructuring and should be
considered to be part of the restructuring regime; these elements are not addressed by the
Recommendation.

A possible consequence arising from the Recommendation may be a move towards “debtor in
possession” proceedings. We do not think that such a shift would necessarily improve the
number, quality and ease of restructurings over the current UK regime.



3. Definitions

2. Are the terms used by the Commission that are explicitly defined, clear?

(a) “debtor” means any natural or legal person in financial difficulties when there is a
likelihood of insolvency. This definition appears clear.

(b) “restructuring” means changing the composition, conditions, or structure of assets and
liabilities of debtors, or a combination of those elements, with the objective of enabling the
continuation, in whole or part, of the debtors’ activity. It is not clear to us whether this
necessitates the continuation of the activity by the debtor itself, or whether it also
encompasses the continuation of the activity by a third party, eg following a going concern
sale or a hive down. In the UK regime, administrations and CVAs (both insolvency processes)
and schemes (companies act process) are regularly used as part of a restructuring. We would
not want to see a definition for restructuring apply in such a way that use of these processes
are restricted in the context of a restructuring.

(c) “stay of individual enforcement actions” means a court ordered suspension of the right to
enforce a claim by a creditor Presumably this relies on the wide definition of court in (d)
below

(d) “courts” includes any other body with competence in matters relating to preventative
procedures to which the member states have entrusted the role of the courts and whose
decisions may be subject to an appeal or review by a judicial authority. This definition is
similar to but slightly different from the wide definition of court contained in the European
Regulation on Insolvency Proceedings. We would suggest that it would be less confusing to use
the exact same words as in the Insolvency Regulation.

3. Are any of the explicit definitions problematic in a UK context?

The definition of stay would appear to exclude any automatic moratorium that would arise on
entering a process (eg the automatic stay on filing a notice for administration or on entering
administration), as it requires an order of a court (widely defined). Provided that the wide
definition of “court” will include the party making the appointment, it may be possible simply
to add an additional line onto the forms filed with an option to start a stay or not. This would
be closer to the application for a moratorium in the small companies CVA. Alternatively, it
could mean that administrations are purely seen as insolvency procedures rather than possible
restructuring processes. Administrations were designed as a support for a rescue culture.



4. Are there any other terms, aside from ‘an honest bankrupt’ and ‘a second
chance’, used in the Recommendation that would benefit from being better
defined or that could be problematic if they were developed into law?



4. Preventative Restructuring Framework
Availability of a Restructuring Framework

5. To what extent does the UK regime adequately provide for elements (a) to (e)
of the Commission’s Recommendation?

Throughout our response to this and the following questions, unless stated otherwise we have assumed
that the “UK regime” should be interpreted widely to include the custom and practice, particularly with
regard to consensual restructurings undertaken outside of any formal process. We think that the majority
of the restructurings undertaken on large corporates in the UK are done outside of a formal process,
through consensual agreement following a negotiation process.

This consensual approach is underpinned by:

e |ong established custom and practice, including use of the London Approach and the Insol
Principles ;

e astrong body of experienced professional advisers, most of whom are members of professional
bodies which operate a regulatory or quality function over their members;

e |aw concerning debtors who are approaching insolvency which allows flexibility to take a variety
of steps provided these are done “in the best interests of the creditors as a whole”, but with
potential penalties for directors if these are not adhered to (including personal liability for credit
incurred and disqualification as a director etc); and

e the relative ease for filing for administration acts as a powerful incentive for stakeholders to reach
a consensual solution.

(a) The debtor should be able to restructure at an early stage, as soon as it is apparent that there is a
likelihood of insolvency.
The consensual approach, scheme of arrangement CVA and administration all allow a debtor to
restructure at an early stage prior to insolvency, although administration does require that the debtor
face a realistic prospect of impending insolvency.
In the UK there are well established and respected organisations of turnaround and restructuring
professionals. Such professionals facilitate early stage restructuring, through good stakeholder
management, mostly without resorting to an insolvency process.
For companies approaching possible insolvency, UK law has considerable flexibility on what can and
cannot be done, based on principles of treating the stakeholders (and particularly the creditors fairly) and
recognising the fact that certain stakeholders may enjoy much greater commercial leverage. Thus
directors who continue to trade and incur credit are protected from personal liability providing they can
show this is not to the detriment of the creditors as a whole and have taken the appropriate professional
advice. However, there are penalties available if directors do not follow this (disqualification / personal
liability etc). The law therefore works to guide the directors to act responsibly when a company is financial
distress, without forcing it into a formal insolvency within a narrow time frame. Creative solutions can be
used whilst a restructure is put in place (for example the use of trust accounts to protect creditors). This
brings considerable benefits to the UK regime.



It is relatively easy to put a company into administration and this can be used either to provide the
protection of a moratorium or to effect a pre-packaged sale. The loss of control by management, the
additional cost and the potential for value destruction can all act as a powerful incentive for
stakeholders to agree a consensual restructuring at an early stage.

A CVA could be preferable for a debtor, in that management retain control of the business, but the
lack of moratorium (other than for small companies, which means it is only available for a fraction of
restructuring situations) means the goodwill of creditors is needed to forebear on enforcement
whilst proposals are formulated and considered by creditors.

A scheme similarly lacks a moratorium, but it is helpful in restructuring (particularly groups and
complex financing structures) in that it is not classed as an insolvency procedure being available
under the Companies Act.

The UK non-insolvency restructuring procedures do not provide for a cost effective moratoriums
within which the debtor can plan and propose a restructuring, hence the planning and preparation
tends to be undertaken on a confidential basis with a formal process only used to implement the
restructuring in the event a consensual arrangement is not possible.

(b) The debtor should keep control over the day to day operation of its business.

The existing UK regime is lender friendly. In particular, the UK regime gives considerable powers to a
floating charge holder (a form of security unknown in most of Europe).

Consensual restructuring, CVA and schemes all allow management to stay in control of the business.
Stakeholders may insist that the debtor’s management is strengthened through the appointment of
turnaround or restructuring professionals, whether at board level or otherwise. Accordingly,
management do remain in control of the business in many larger restructurings.

Unless there is a formal insolvency appointment, which is regarded as very much a last resort in the
UK restructuring culture, the debtor always retains control ,not least because of concerns about
other stakeholders being deemed a shadow director. It has become increasingly common for a
turnaround director/chief restructuring officer to be appointed to boards to facilitate operational
and/or financial restructuring: again the debtor is in control of day to day operations.

(c) The debtor should be able to request a temporary stay of individual enforcement actions.

The UK regime has an automatic moratorium once a notice of intention to appoint an administrator
has been filed with the court or on the appointment of an administrator. The stay of enforcement
can be overcome by agreement of the administrator or by order of the court. The stay on the filing of
a notice of intention to appoint and administrator automatically terminates after 10 business days
unless an administrator is appointed — it is therefore of very limited use in providing a breathing
space for restructuring negotiations to take place or a plan to be drawn up.



A stay on enforcement actions is also available on application for CVAs by companies which meet the small
company criteria, but not for larger companies. We think that the option of a stay in the period up to the
adoption of a CVA at the creditors’ meeting for larger companies would be a useful addition to the UK
procedures and could make the CVA a more effective tool for delivering restructurings.

With the exception of the brief moratorium on the filing of a notice of appointment of an administrator, in
UK law a stay is always accompanied by the appointment of an independent person to protect the interests
of the creditors. The combination of a stay with management remaining in control would be a major shift in
the UK regime; any proposals for this should be subject to extensive consultation as to how the oversight
would be managed on a basis that is realistic and practical. In this regard, we note that the existing small
companies’ moratorium is little used due to the risk of personal liability of the nominee required to monitor
the company’s management during the period of the stay without having any control over management.

Restructurings are more effective in preserving the value of a business if they are kept confidential. We
cannot see that a stay could be confidential, so it is unavoidable that a stay will damage confidence in the
business, but it could be made more effective if the creation of it did not automatically trigger termination
clauses in contracts. The ability in chapter 11 proceedings in the USA to be able to oblige continuation of
valuable contracts (adoption) in return for curing any defaults in them would make the moratorium more
effective in terms of increasing the chance of business rescue.

If the option of a new stay was to be introduced outside of the existing procedures, it would have to be
clear whether this would cut across the current powers afforded to floating charge holders; otherwise it
could have the unintended consequence of changing our security structures in the UK and potentially the
cost of debt.

(d) A restructuring plan adopted by the majority prescribed by national law should be binding on all
creditors provided that the plan is confirmed by a court.

The existing scheme of arrangement would meet these criteria. Large businesses, particularly those with
complex financing arrangements, are well served by the scheme of arrangement. It is a strength that
mitigates claims of unfair prejudice that creditors are divided into classes of similar interest for voting.

In a CVA, the proposals are voted on by the creditors but there is no subsequent confirmation by the court.
Even if “court” is interpreted widely, the above phrase suggests that confirmation should be undertaken by
a body separate from the creditors’ meeting. Unless it is possible for the UK to interpret the phrase such
that the approving creditors’ meeting can also act as the confirming court, the CVA would not meet these
criteria. In schemes, creditors an object to the court prior to it approving the scheme, and in CVAs it is
possible for affected stakeholders to apply to court to overturn the approved plan on unfair prejudice or
material irregularity grounds. It helps with the cost effectiveness of the CVA that there is no requirement
to involve the court unless an appeal is deemed necessary.

In addition, a CVA requires the consent of secured creditors affected by the proposals. It is not
automatically binding on all creditors therefore, unless it is possible to interpret this carve out as being “the
majority prescribed by national law”. We do not recommend that the CVA be extended to bind all minority
creditors whether they are secured or not with the current single pool of voting system as that could be
detrimental to the ability of UK businesses’ ability to raise debt finance. The CVA could usefully be
amended to require voting by classes including secured creditors (but grouped by those having the same or
similar security rights). This would probably need court involvement in agreeing the classes (as for
schemes) given that the setting of classes is usually a contentious issue, unless a way of simplifying the
setting of classes can be found. However, for cost effectiveness it would be helpful to retain the pre-
eminence of the creditors’ decision on whether to adopt the plan and file their decision in court without
the court’s scrutiny, continuing to rely upon the right of appeal that creditors have on unfair prejudice or
material irregularity grounds.



New financing which is necessary for the implementation of the restructuring plan should not
be declared void, voidable or unenforceable as an act detrimental to the general body of
creditors.

There is no specific provision in UK insolvency law for super priority financing during an
insolvency process, so it can only be arranged in limited circumstances e.g. as working capital
funding secured upon new trading assets acquired.

New lending in consensual restructuring situations conventionally has super priority status as,
unlike some jurisdictions, there is no legislation that is problematic in this respect (such as used
to be the case in Germany, Spain, etc). In consensual restructurings, priority status of new
lending can either be delivered through charges on free assets, or through agreement amongst
the creditors. The prevalence of floating charges in the UK covering all of the assets of the debtor
means it is frequently the case that there are no free assets available to support new funding.

In administrations, there does however need to be protection for new money in order to
encourage financing at this stage of a restructuring.



6.

Is there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objectives?

The ‘specific’ objectives behind the recommendation are:

Increase the number of viable firms being successfully rescued

Reduce the costs of rescue in Member States with inefficient rescue procedures
Reduce the costs of cross border restructuring of groups of companies

Reduce costs for creditors resulting from relocation of the corporate debtors

Reduce costs for creditors resulting from relocation of entrepreneurs which are debtors

uiewhnNne

The overarching strength of the UK system is not so much in the UK legal framework, but in
the deep experience of delivering pragmatic solutions — knowledge which cannot be built up
or replaced overnight. This is underpinned by professional organisations backing the
restructuring and insolvency processes, (including newer Turnaround professional
organisations) which set professional standards and investigate and regulate the quality of
their work. In addition, there are courts which are experienced and commercial and therefore
are able to deal pragmatically and fairly with restructuring matters brought before them. We
think that building the capacity of local professionals and courts in all member states will be as
important as establishing minimum standards for a legal framework; this will take time.

In the UK it helps that accountants, with a greater commercial mind-set compared to lawyers,
tend to lead restructurings. The rescue of a viable business usually also requires some degree
of operational restructuring as well which suitably experienced turnaround professionals,
together with able management, are best placed to achieve.

The fundamental objective underpinning the UK insolvency regime is to achieve the best
outcome for creditors as a whole; provided actions are taken with a realistic view to achieving
this objective, the options available to the debtor and professionals for a restructuring and the
insolvency practitioner in a formal process are wide ranging and flexible, allowing creative
commercial solutions to be applied.

For example, an important factor in the success of UK turnaround is that directors are able to
avoid a charge of wrongful-trading if they have good reason to be able to believe in the
success of a turnaround/rescue plan (the test is less onerous than, for example, in the German
and French systems). Another example is the flexibility allowed to an administrator in being
able to follow local priorities for paying creditors of an establishment in another EU state and
thereby saving the cost and complexity of having a secondary proceeding.

The UK pre-pack administration procedure saves a very significant number of businesses, as it
minimises the risk of third party loss of confidence in the business and is cost effective.



7. Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime?

The Commission’s Recommendation as summarised in the impact statement is:

1.

Early restructuring possibilities — the procedure must be available when the debtor is in financial
difficulties and there is a risk, actual or potential, of insolvency

The UK regime does meet this in that the debtor does not have to be in financial difficulty at the
time, , although for administrations there needs to be a realistic of insolvency.

Improve chances of negotiations — a moratorium is granted on request by the debtor, of limited
(short) duration

The UK regime does not strictly meet this in that a moratorium arises automatically on filing of a
notice of intention to appoint administrators, or the company enters administration. The small
company CVA moratorium arises on the administrative filing with the court of an application
containing a declaration by the nominee, but would not normally result in a court hearing or order.
There is no means of a debtor company requesting a moratorium outside of these processes. We
think the large company CVA procedure would benefit from the option of a moratorium whilst plans
are drawn up and presented for voting upon. We understand that the definition of ‘short’ per the
Recommendation is 3 months extendable to 12 months. Practically that should suffice for most
restructurings but large groups (particularly with complex financing structures involving multi
jurisdictions) will often need more time.

Facilitating the continuation of operations — debtor remains in possession, but courts may appoint
on a case by case basis a mediator or supervisor

The debtor remains in possession in consensual restructurings, CVAs and schemes. A supervisor is
present in a CVA and usually in a scheme. As long as the wide definition of court is used, the UK
regime would appear to meet this point.

What the UK does not have is any formal mediation process to assist in driving a restructuring
outside a formal process. For the reasons set out elsewhere in this response, we consider that the
existing custom and practice delivers informal / consensual restructurings efficiently, backed up by
the threat of administration as a less desirable plan B. Given this, we see no need for a confidential
mediation process to be added to the UK restructuring framework.

Disallow a minority of creditors to jeopardise the restructuring effort — a minority of creditors can
be bound by the plan by a majority in the same class; all classes of creditors are bound, including
secured creditors + Member States may provide that no voting process needs to formally take
place

The UK regime currently meets this in that minority creditors can be bound by majorities either by
class in a scheme or by a single vote in CVAs (save as mentioned previously in relation to secured
creditors in CVAs). Class voting could improve the fairness of the CVA procedure, but could also add
to complexity and therefore cost. Binding in minority secured creditor interests by class voting with
other secured creditors having the same or similar security interests would be welcome (but
practically, for smaller businesses this will be a secured class of 1).



Encourage new financing — exempt new financing contained in the restructuring plan from
avoidance actions. Member States may also provide for super-priority status to new financing
The UK regime largely exempts new financing from avoidance actions — particularly where new
money is provided. The one exception to this is the possible challenge to a floating charge where this
does not simply secure new money (eg as security to an overdraft facility, which will not always be
fully drawn down).

There is currently no provision for forcing super priority status for new funding. To a certain extent
this is possible in an administration where new funding is repayable as an expense of the
administration prior to non-fixed charge creditors.

The existence of the floating charge covering all assets of the company means that there are
frequently no uncharged assets available to secure new funding. To be effective, super-priority
status would therefore have to be able to over-reach the floating charge; this would constitute a
serious change to the basis of UK security arrangements and could have knock on effects on the cost
of debt financing. In practice, the priority afforded to new funding is achieved through consensual
negotiation in informal restructurings in the UK.

Reduce the involvement of courts — a flexible framework, which allows court involvement to be
limited to granting a moratorium and confirming the plan + requiring courts to rule in principle in
written procedure

The UK regime is already light touch regarding court involvement and the effect of the above could
actually be to increase court involvement in UK restructurings.



Facilitating Negotiations on Restructuring Plans

8. To what extent does the UK regime already deliver the elements in this
section of the Commission’s Recommendation?

Debtors should be able to enter a process for restructuring their business without the need to formally
open court proceedings.

CVAs and most administration proceedings start out of court, and consensual restructurings do not involve
the court, so the UK meets this part of the recommendation. However, schemes do require an application
to court to start them.

The appointment of a mediator or supervisor by the court should not be compulsory, but rather be
made on a case by case basis where it considers such appointment necessary.

There is no formal independent mediator position on a consensual restructuring, albeit a lender may play
a lead role under the London Approach, or a professional may play a role mediating or coordinating the
stakeholder negotiations.

A nominee, then supervisor is appointed in a CVA although not by a court, unless “court” is very widely
defined. Similarly, it is not unusual but not compulsory for there to be a supervisor for a scheme, and the
appointment of the supervisor arise under the scheme which is sanctioned by the court.

Outside of these procedures there is no process for appointing a formal mediator or supervisor. Please see
our comments on this point in the answer to question 7 above.

The debtors should have the right to request a court to grant a temporary stay of individual
enforcement actions lodged by creditors, including secured and preferential creditors, who may
otherwise hamper the prospects of a restructuring plan. The stay should not interfere with the
performance of on-going contracts.

A stay is available on the filing of a notice of intention to appoint an administrator or the appointment of
an administrator, but this is automatic and occurs without a request to the court. Creditors can apply to
the court (or to the administrator) to lift the stay in relation to their particular action. There is therefore a
process by which a stay can be put in place, but (other than the very short period afforded by the notice of
intention to appoint an administrator) this requires the opening of an insolvency process which is likely to
be value destroying.

A stay is also available on application by the company directors in a small company CVA. However, this is
rarely used as it requires that the nominee to provide a statement of opinion that the company has
sufficient funding to continue trading during the period of the stay —in the circumstances where the
company has sufficient funding it is unlikely to require a stay and vice versa. In addition, the nominee is
required to monitor the company during this period without having any real power other than to
withdraw, yet creating a potential risk for the nominee.

The Recommendation states that the stay should not interfere with the performance of ongoing contracts,
which is the correct approach. However, many contracts have clauses which allow termination on
insolvency and it is likely that these would be widened to incorporate any stay. If the stay could be made
such that it did not automatically trigger termination clauses in contracts (like the ability in chapter 11
proceedings in the USA to be able to oblige continuation of valuable contracts (adoption) in return for
curing any defaults in them) it would make the moratorium more effective in terms of increasing the
chance of business rescue.



9.

Is there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objective?

[The operational objectives on facilitating negotiations on restructuring plans are:
e Improve chances of negotiations by allowing the debtor a breathing space from
enforcement actions
e Facilitating the continuation of the debtor’s business
e Allow for limited court involvement]

Debtors in the UK are able to use the UK regime without use of the courts in the vast majority
of cases due to (a) the turnaround culture and expertise that the UK has developed and (b) the
provisions regarding wrongful trading not being too restrictive so that they sensibly allow
directors to cause a company to continue to trade where they reasonably believe there is the
prospect of avoiding insolvent liquidation. It is beneficial to turnaround that there is a light
touch approach regarding court involvement.

The ease of putting a company into administration combined with the possibility of
undertaking a pre-packaged sale of the business and assets immediately post administration
provide a powerful back-up tool for preserving the business as a going concern should it be
clear that consensual / informal restructuring negotiations will not deliver a rescue of the
company itself.

In the UK, the court is not involved in a supervisory capacity for a CVA which is cost effective
and also appropriate, given the safeguard that there is the ability to appeal to the court if
there is unfair prejudice or material irregularity. Similarly, the court is only lightly involved in
schemes again, without a supervisory function barring a review for unfair prejudice.



10.Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime, for example by
introducing additional options for a stay on enforcement action by creditors?

We think that a key advantage of the consensual / informal approach to restructuring is that it
can be carried out confidentially. If a stay is put in place, then it is inevitable that the
publication of this will mean that confidence in the business will be damaged. The stay could
be more effective if law could provide that the creation of the stay did not automatically
trigger termination clauses in contracts. The ability to be able to oblige the continuation of
valuable contracts in return for curing any defaults in them could make the stay more effective
in terms of increasing the chance of business rescue.

We think that the obvious place for a stay to be introduced and strengthened is with regard to
CVAs. The introduction of a moratorium for CVAs on larger companies would enable the
breathing space for these to be used more frequently to deliver viable restructurings.

The requirement of the nominee in a small company CVA to make a statement that in their
opinion the company has sufficient funding to continue trading during the moratorium means
that in practice an application for a moratorium is rarely sought; whether or not the company
has sufficient funding is often subject to factors outside the control of the debtor or
knowledge of the nominee, such as whether contractual counterparties will terminate
contracts or whether business confidence collapses. We think this could be replaced with a
more general statement of opinion that the moratorium and proposed arrangement represent
a better outcome for creditors as a whole than would be likely if the company was to enter
liquidation.

Aside from the requirement for the nominee’s opinion on funding above, we think that a
process similar to the existing application for a moratorium under the small companies CVA
could be used for initiating a stay: filing specified information with the court, following which
the moratorium is automatic, subject to appeal by creditors to the court.

The recommendation envisages the stay being available for up to 4 months and extendable by
the court for up to 12 months. The small companies moratorium lasts for up to 28 days whilst
meetings of members and creditors are called and can be extended by up to 2 months with
the agreement of the members and creditors. In the context of a CVA, the existing periods
seem reasonable as the aim is to stabilise the business whilst already drafted arrangements
are considered by the members and creditors.

Where a moratorium is required prior to drafting of a proposed arrangement, administration is
currently available to facilitate this.

Because of the effect of the loss of business confidence that would be caused by the
publication of a moratorium, we don’t think there is a case for expanding the availability of a
stav other than for CVAs.



11.Do you agree with the Recommendation that a restructuring plan process
should be commenced without court involvement?

Yes.

Court involvement in the UK, particularly where it involves hearings in front of a judge, is
very expensive. If there are professionals involved who are already bound by professional
codes of conduct to act correctly with regards to restructuring arrangements, the
involvement of a court to instigate or oversee such a process adds little of value whilst
costing a lot. Involvement of the courts should therefore be the exception where a party
has a genuine concern that they are being unfairly prejudiced by the proposed
restructuring.

We consider that the involvement of the court being limited to the filing of prescribed
documents to instigate proceedings or protections is a cost effective and efficient
approach.



Restructuring Plans

12.To what extent does the UK regime deliver the elements in this section of the
Commission’s Recommendation?

The recommendation sets out the following on the contents of restructuring plans:

15.Member states should ensure that courts can confirm plans expediently, and in principle
in written procedure. They should lay down clear and specific provisions on the content of
restructuring plans. Restructuring plans should contain a detailed description of the
following elements:
i.  Clear and complete identification of the creditors affected

ii.  the effects of the restructuring plan on individual debts or categories of debts

iii.  the position taken by affected creditors on the restructuring plan

iv.  if applicable, the conditions for new financing

v. the potential of the plan to prevent insolvency of the debtor and ensure the

viability of the business

Whilst schemes are sanctioned by the court, consensual restructurings, CVAs and
administrations are not. If the definition of court is widely defined to include meetings of
creditors and members, then the UK regime for CVAs and administrators proposals would
meet this requirement. However, the wording suggests that any restructuring plan must have
two stages: agreement by creditors and confirmation by court, which would seem to disallow
the possibility of the creditors meetings themselves acting as a confirmation by court.

If it is necessary to bring in a confirmation by court for the UK procedure, we think this should
be automatic on the filing with the court of the report of the agreement of the CVA by the
creditors and members meetings, or the creditors’ approval of the administrators proposals,
subject to the right of appeal to the court by creditors affected. It is possible that the
requirement for court sanction in a scheme could move to written approval to cut costs, but it
is likely that hearings will still be needed for complex cases.

The recommended information disclosures are already reported upon in restructurings via
administration/CVA/scheme by virtue of best practice and professional regulations where not
prescribed by law.

Paras 16 — 20: adoption of restructuring plans by creditors

This recommends voting on a plan by both unsecured and secured classes of creditor by
majority voting within the classes, and need for court sanction if that is obtained.

This already exists in schemes. Class voting does not exist in CVAs but could usefully do so to
make the voting process fairer and less at risk of challenge; if class voting was introduced then
it would be a sensible safeguard to introduce court supervision of the construction of the
classes as that is usually a contentious area. The downside of introducing classes into CVAs is
that it could unduly complicate the procedure and add to the expense and the time to put the
procedure in place.



Paras 21 - 22: Court confirmation of the restructuring plan and rights of creditors

Restructuring plans which affect the interests of dissenting creditors or make provision for new
financing should be confirmed by a court in order to become binding.

The conditions under which a restructuring plan can be confirmed should include the following:
- It protects the legitimate interests of creditors
- All creditors likely to be affected have been notified
- Dissenting creditors are not worse off than in a liquidation or going concern sale scenario
- Any new financing does not unfairly prejudice dissenting creditors

This already exists for schemes except (i) schemes also bind affected creditors that may not have
been notified, which is a strength when dealing with contingent liabilities with unknown
populations (e.g. product liability, insurance run-off schemes) and (ii) in practice distressed
schemes usually only compare to liquidation.

As noted above, a court approval process does not exist for CVAs, but creditors have a right to
appeal the approval decision on the grounds of unfair prejudice or material irregularity. The
introduction of a formal sanctioning process would add to the costs of a CVA. However, for cross
border cases, the option of a formal court judgment on a restructuring plan is likely to make it
easier for the plan to be recognised in other jurisdictions.

Overall, we would not want to see court confirmation of plans already approved by creditors
introduced and made mandatory as a result of this Recommendation, as it would add cost and
delay and make the process less effective.

Paras 23 — 24: The courts should be able to reject a plan that clearly does not have any prospect
of preventing the insolvency of the debtor. Affected creditors have the right to formulate
objections and an appeal mechanism. Implementation of the plan should not in principle be held
up pending appeal.

The concept of a court rejecting a restructuring plan that appears unlikely to avoid insolvency does
not exist in a CVA. That decision is for creditors as the affected stakeholders. Sometimes creditors
will agree to a high risk (of insolvency) CVA on the basis that if the debtor business continues for a
period it will at least allow them more time to prepare their own affairs to mitigate the impact of
potential failure of the debtor. In other cases the CVA is not used as a restructuring tool but as a
distribution mechanism. The CVA procedure does already have a creditor appeal mechanism.

Whilst a court is involved in supervising a scheme it does not scrutinise the likelihood of ultimate
business failure as it basically follows the decisions of the creditors who will generally be better
placed to assess this. Instead the court reviews the composition of the creditor classes at the first
hearing and that there is no unfair prejudice in the agreed plan at the second hearing.

Para 25 — 26: the restructuring plan should be binding on all affected creditors where adopted by
unanimity. Restructuring plans sanctioned by the courts should be binding on all identified,
affected creditors.

The CVA process does not require court sanction whether or not there is unanimity and in both
eventualities the 28 day right of appeal exists. Scheme requires courts sanction whether or not
there is unanimity.



13.1s there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objectives?

The Commission’s key operational objective relevant to this section is: disallow minority
creditors to jeopardise restructuring effort.

One of the key objectives for the statutory purpose of administration is to achieve a better
outcome for the creditors as a whole than would be achieved in a liquidation of the company. This
principle also underlies the ability to trade a business on outside insolvency protection whilst
seeking to negotiate a restructuring plan. Having a principle to guide the restructuring process
rather than a rigid set of rules allows debtors, professionals and courts to be commercial, practical
and creative in arriving at restructuring solutions, and this is a key feature in the success of the UK
in restructuring businesses.

The trading administration procedure creates a moratorium whilst a CVA, scheme, sale or a
liquidation type exit is considered.

The scheme has the ability to deal with unknown contingent creditors.

14.Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime, for example the
ability to ‘cram down’ classes?

The UK regime does meet the EC recommendation already except it has less court involvement
than the EC envisages.

There is already strong ability to swiftly cram down creditors using either pre pack administrations,
CVAs or Schemes.



Protection for New Financing

15.To what extent does the UK regime already provide protection for new
financing?

There is no specific protection for interim new financing in the UK regime in either the pre
insolvency or insolvency process phases. New financing can be safely raised post the
implementation of a restructuring plan typically either (i) through an entity whose creditors have
been crammed down, or (ii) through a new entity set up for the purpose.

An administrator does have the power to raise or borrow money and grant security over the
property of the company under Schedule B1 Insolvency Act 1986 but as noted above, there is no
specific protection for a lender. Funding raised by the administrator is repayable as an expense of
the administration in priority to non-fixed charge creditors.

In consensual restructurings it is customary for there to be agreement between lenders granting
priority to new funding.

16.1s there anything in the UK regime which supports rescue finance which is not
in the Commission’s Recommendation but delivers the Commission’s
objective?

Not at the interim stage where a restructuring plan has not yet been agreed. New interim finance
only tends to be raised:

e From existing lenders as a strategy to protect their historic positions (i.e they are willing to risk
not recovering the new finance but in the circumstances it is usually very limited to bridge a
short timeframe), or

e To acquire new (typically working capital) assets that can be proffered as security.

New finance does tend to be raised for most restructurings but only subject to and upon execution
of an agreed restructuring plan whereby creditors are crammed down or the business sold into a
new ‘clean’ entity which can safely raise finance.



17.Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime?

As noted above, raising finance once a restructuring plan has been agreed and implemented is
already commonly arranged, so the EC recommendation to allow funding following an agreed
restructuring plan is not fixing a problem that exists.

The difficulty is with raising new interim finance when a restructuring has not yet been agreed and
implemented. If the EC recommendation addressed this by exempting new financing from void or
unenforceable challenges etc. that would be welcome by both debtors and the lending community
alike. In the USA for example, there is a very active market in providing debt to distressed
companies and many of those lenders are also common to the UK, so there is clearly an appetite.
In return for protecting new financing there need to be safeguards for existing creditors who
should not be unfairly prejudiced.



5. Second Chance for Entrepreneurs

18.To what extent does the UK regime deliver a second chance for
entrepreneurs through existing insolvency laws?

The UK personal insolvency regime does deliver a second chance for entrepreneurs by a range of provisions.
These include a choice of insolvency process to accommodate different individual circumstances, the
availability of early discharge (usually after 12 months), and provision for debtors to retain certain assets and
a reasonable proportion of their earnings, to support themselves and their dependants.

The UK personal insolvency legislation was heavily revised in 2004, and there have been further changes
since (eg the introduction of Debt Relief Orders in 2009). These changes have reduced or removed some of
the restrictions on debtors and barriers to their future financial success. In particular, discharge periods were
shortened from 3 years to 12 months, where there is no evidence of wrongdoing. The discharge period was
amended in England and Wales in April 2004, whereas Scotland moved to a 12 month discharge more
recently (2008), which was agreed after full debate and taking into consideration the impact — positive and
negative - the same measure had made in England and Wales.

The UK’s 12 month automatic discharge period is well within the 3 year period suggested by the
Commission’s recommendation, and no additional sanctions or extended discharge periods are imposed
against honest debtors who fail more than once. Nor does discharge require the involvement of the court,
and even where a debtor requests a certificate of discharge (which is rare) this can be dealt with by the court
(the Accountant in Bankruptcy in Scotland) under an administrative process. The position is very different in
some other EC Member States, which has been a factor in the emergence of ‘bankruptcy tourism’ in the UK
in recent years, and is possibly a factor in the Commission’s aim of seeking greater harmony between
Member States.

There is flexibility within the UK regime for debtors to use the Individual Voluntary Arrangement (‘IVA’) or
Protected Trust Deed (“PTD”) process to avoid some of the strictures imposed by bankruptcy, or to retain
certain assets or continue trading. Creditors will usually expect something in exchange for supporting such
an arrangement, which may involve deferring the debtor’s discharge from his liabilities, and the risk that
failure of the IVA or PTD may result in bankruptcy. For example: under an IVA or PTD, payment of income
contributions may run for longer than the 3 year period that applies under bankruptcy, to give a better
return to creditors. The Commission’s suggested aim of debtors being fully discharged within 3 years might
conflict with such arrangements, and leave debtors with a reduced range of options.

A key aim of the current UK regime is to maintain an appropriate balance between giving debtors a second
chance, and dealing effectively with those guilty of misconduct either before or after they became insolvent.
On the whole, this balance is achieved. Sanctions are available, through measures like suspension/deferral of
discharge, Bankruptcy Restrictions Orders/Undertakings (‘BROs/BRUs) and Suspected Offences Reports, to
regulate the conduct of those found to have been irresponsible, reckless or otherwise culpable. There is,
however, concern that the numbers of restrictions obtained or prosecutions taken is limited because of
resource constraints within the relevant government agencies, and that the punishment of wrongdoers
could be more effective. There is also a lack of clarity around how those subject to bankruptcy restrictions
are monitored to ensure the penalties are effective.



In establishing a regime more conducive to entrepreneurial behaviour, there are instances where the powers
of the Trustee have been weakened, potentially to the detriment of creditors. For instance, there can be a
conflict between the 12 month discharge and the 3 year period over which income contributions are usually
collected. When a debtor fails to maintain income payments, it can be more costly and difficult to enforce
the debtor’s cooperation after discharge has been granted.

It should also be noted that there are factors outside the ambit of the UK insolvency regime that can
adversely affect a debtor’s ability or appetite to take a second chance. It may be difficult for a debtor to open
a bank account, or obtain credit even years after discharge. Insolvency remains a stigma and, in certain
professions, it can still be a bar to employment.

19.1s there anything in the UK regime which is not in the Commission’s
Recommendation but delivers the Commission’s objective?

The structure of the UK regime, which allows a minimum insolvency period of 12 months, the ability to
obtain an automatic discharge from debts after that period without the need for a court application, and
the provisions which deal with the sanction of a debtor in relation to conduct both prior to and after the
date of insolvency, appear to be broadly in line with the Commission’s objective to provide a second chance
for entrepreneurs.

In the UK, during the period in which the debtor is undischarged from their debts, the debtor is unable to
act in the formation, promotion or management of a limited company. In the event that the period of
bankruptcy is extended by the Court, if a Bankruptcy Restriction Order is made by the Court, or if a
Bankruptcy Restrictions Undertaking is entered into by the debtor, the period during which the debtor is
unable to be involved in the management of a limited company is also extended, and this also acts as an
effective deterrent to discourage entrepreneurs who have acted dishonestly or in bad faith either prior to
or post their bankruptcy, particularly where the debtor has had a former involvement in the management
of a corporate entity.

The UK regime also allows a Trustee to remain in office beyond the point of the debtor’s discharge to
ensure that the estate is realised in full, without affecting the debtor’s discharge and the ability of an
entrepreneur to establish themselves in business again.

Furthermore, legislation changes in Scotland, which come into force in April 2015, remove the provision for
the automatic discharge of a debtor altogether and make the debtor’s discharge entirely dependent on
his/her conduct both prior to and post the date of bankruptcy.



20.Where you believe the UK regime does not meet the criteria, would the
Commission’s Recommendation improve the UK regime?

As set out above, the UK regime currently appears to meet the Commission’s criteria. It offers
entrepreneurs an opportunity to discharge their debts, in the event that there have been no matters
of misconduct or dishonesty, in 12 months, which is well within the period recommended by the
Commission. As noted above, the various processes whereby the debtor can be subject to conditions
which prevent their ability to continue in business where dishonesty is proven or the debtor has acted
in bad faith, are available to deter such behaviour.



6. Forward Look

21.1n addition to the issues considered in the recommendation, are there other
aspects of insolvency across the EU which the Commission should consider?
For example:

o Developing EU principles for fast, efficient out of court rescue
procedures for small companies.

o Developing the conditions for rescue finance.

If so, what should the Commission consider?



22.Does the current EU landscape of different domestic insolvency laws create
problems in practice? Is it a barrier to cross-border trade and investment in
the EU?

The different domestic insolvency laws do create problems for cross border insolvencies and
restructurings. For example, where conducting a restructuring of a group with operations across
Europe, a significant part of the cost incurred resulted from the need to take legal advice in each of
the jurisdictions involved.

Key differences in the insolvency laws create problems for practitioners dealing with a cross-border
insolvency. For example, the different underlying objective for the different insolvency regimes,
ranging from the UK at the creditor friendly end, to jurisdictions which are much more debtor
friendly, or where there is priority in preserving jobs and employment. Tensions between these
underlying priorities of the insolvency laws make it difficult to deal with pan EU groups which are
subject to insolvency proceedings under more than one jurisdiction.

Another example where there remains considerable variance is in the priority of creditors. There is
considerable scope for simplification of creditor priority, particularly in removing layers of
preferential claims in certain states.

The European Regulation on Insolvency Proceedings and the possibility of shifting COMI to take
advantage of more efficient insolvency regimes has had a significant impact in improving
insolvency regimes across the EU. This competitive effect results from the differences in regimes
and means states will need to continue to develop their insolvency regimes to keep them
competitive; this competitive tension could help a more rapid development of insolvency law than
would otherwise be the case, including in the UK.



23.Should there be greater harmonisation or convergence of insolvency regimes
across the EU? What are the benefits and risks to UK businesses?

As noted above, the competitive tension between different regimes resulting from the introduction
of the European Regulation on Insolvency Proceedings has resulted in greater harmonisation and
significant improvement in many of the domestic laws across the EU. Keeping the differentials
means that there is greater competitive incentive to keep improving and developing the various
insolvency and restructuring regimes. Harmonisation could bring greater certainty for investors
and creditors and lower the cost of doing business, but it would also require greater agreement on
the purpose of insolvency (return to creditors / saving debtors/ protecting employment). In
addition, other legal, regulatory or cultural differences could mean that the impact of
harmonisation would be less than expected.

If there is a desire to drive harmonisation forward, then this could be delivered more quickly by
putting in place a parallel EU insolvency process for cross-border businesses, with a choice of either
using a domestic proceeding or the EU proceeding available to debtors with cross border
operations. This would be likely to accelerate harmonisation towards the EU process. Clearly this
would require a great deal of thought prior to implementation, not least as it could materially affect
fund raising on capital markets in the EU.



24.Do you have any other comments?
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EUROPEAN COMMISSION RECOMMENDATION ON A NEW APPROACH TO
BUSINESS FAILURE AND INSOLVENCY

Response by the Association of Business Recovery Professionals (‘R3’) to the Call for
Evidence issued by The Insolvency Service in February 2015

Introduction

1. R3 represents insolvency practitioners authorised to practise in all jurisdictions of the
UK. Over 97% of licensed insolvency practitioners are members of R3. R3’s
membership also includes insolvency lawyers and other professionals who work in
the field of insolvency and corporate recovery.

2. The Commission’s Recommendations follow a consultation on broadly the same
subject issued in July 2013. In some of our answers to the questions posed in the Call
for Evidence we draw on our response to the earlier Commission consultation.

Summary

3. As noted in the Call for Evidence, the UK already has an insolvency regime which is
highly regarded, and is generally considered to rescue businesses faster and at lower
cost than many other regimes. This is evidenced by the World Bank’s annual Doing
Business reports. Previously the UK has ranked at the 7" best according to the World
Bank. Although the 2015 report places the UK in 15" position, this appears to be the
result of a change in methodology that gives greater weight to the adoption of
Chapter 11 type procedures. The 2015 World Bank data still shows the UK in 6"

position as regards returns to creditors, and 7" in terms of the time taken to complete
the process.

4, According to a ComRes survey, in 2012 the UK insolvency profession rescued
approximately 6,100 businesses and saved some 750,000 jobs.

5. We believe that in most respects the UK regime already meets, or exceeds, the
criteria for a good insolvency and rescue framework set out in the Commission’s
Recommendations. The exceptions would be the recommended full debtor in
possession procedure, and the cramdown of dissentient classes, which we comment
on further below.

! The Value of the Insolvency Industry, ComRes, May 2013

Key Sponsorship Partners: Insolvency Risk Services and Willis. Limited by guarantee. Registered in England No.2553435



Answers to specific questions

Q1

Q2

Q3

Q4

In general do you think the Commission’s Recommendation, if implemented by
Member States, would meet the objectives as set out in Section 1 of the Commission’s
Recommendation?

The Commission’s Recommendations deal primarily with rules and procedural
matters. However, the success of any formal regime for insolvency and restructuring
depends on a number of other factors.

First, insolvency law does not exist in isolation, but rests on a body of other laws
which govern fundamental issues such as security rights, contract law, company law,
the law of trusts, tax and employment law, and a whole host of other relationships.
These other areas of law also affect the ability to restructure outside of a formal
insolvency process.

Secondly, the effectiveness of a legislative regime depends not only on the rules
themselves, but also on the quality of the courts which enforce them, the ability of
the practitioners who implement them, and the general prevailing commercial and
business culture. These vary considerably across the various EU member states.

Thirdly, the emphasis on rescue should not obscure the need to recognise that in an
open market economy, enterprises that destroy value should be allowed to fail and
their resources redeployed for more productive use elsewhere (rather than risk
distorting free market competition). Rescue cannot be viewed in isolation from
insolvency.

These important points are not addressed in the Commission document. In so far as
the Recommendations are intended to be of benefit in cross-border situations the
effects are therefore likely to be helpful, but not a panacea.

See also our answer to Question 22 below.
Are the terms used by the Commission that are explicitly defined, clear?

‘Likelihood of insolvency’ is in need of more precise definition. By what criteria is
‘likelihood’ to be assessed, over what period, and by whom?

Are any of the explicit definitions problematic in a UK context?

Presumably (c) is intended to refer not just to court actions for recovery, but also to
self-help remedies such as distraint and commercial rent arrears recovery.

Are there any other terms, aside from “an honest bankrupt’ and “a second chance’,
used in the Recommendation that would benefit from being better defined or that could
be problematic if they were developed into law?

We agree with the comments set out in the Call for Evidence on the use of these
terms. In our response to the Commission’s consultation on this subject issued in
July 2013 we pointed out that in the UK the test of culpability is essentially a
negative one: processes exist for disqualifying directors and imposing bankruptcy



Q5

restrictions orders, and in the absence of such sanctions there is a presumption that a
person is fit to continue in business.

To what extent does the UK regime adequately provide for elements (a) to (e) of the
Commission’s Recommendation?

As noted in the Call for Evidence, the UK already has a strong preventative
framework, much of which operates outside formal insolvency. In addition,
Companies Act schemes of arrangement (*Schemes’) (which is a non-insolvency
process), administrations and company voluntary arrangements (both of which are
formal insolvency processes) all provide mechanisms for successful restructurings.

The effectiveness of the UK regime can be seen most clearly by examining Schemes.
Schemes are extremely flexible, and can be used in a wide variety of situations. They
can be used to modify the rights of individual classes of creditors, including secured
creditors and creditors which would enjoy preferential status in formal insolvencies,
and can bind dissenting creditors, thereby avoiding the problems that can be caused
by “hold-outs’. They can also be used in conjunction with formal insolvency
processes where the circumstances make this advantageous, for example to obtain a
stay against creditor action.

The attraction of schemes can be seen by the number of foreign companies which
use the UK regime for restructuring. A recent text book includes a table showing that
in the years from 2009 to 2013 over £20 billion of corporate debt was restructured
using schemes implemented in relation to companies incorporated throughout
Europe and further afield.?

As far as timing is concerned, all the UK statutory processes can be implemented
with minimal delay. We therefore think that the UK regime already adequately
provides for objective (a). The position as regards (b) and (c) is less straightforward.

Obijective (b) is already largely met in the case of informal restructurings and
Schemes, but not in formal insolvency appointments. Objective (c) is provided for in
administrations, and effectively in CVAs after the arrangement is approved. On the
other hand the promulgation of a Scheme does not in itself lead to a stay on creditor
action (unsurprisingly, as most Schemes are implemented by companies which are
not insolvent), but a moratorium may be achieved by using administration or
provisional liquidation in conjunction with the scheme in appropriate circumstances.
There have also been cases where the court has ordered a stay of proceedings to
avoid jeopardising a Scheme.® Objective (c) is therefore already provided for under
the UK regime to some extent. More problematic is the coexistence of objectives (b)
and (c) within a single statutory process.

The UK practice has broadly been that where a debtor is protected by a stay against
creditor enforcement action, the interests of the creditors need to be protected by the
appointment of an independent third party. The imposition of a stay while leaving
existing management in control of the business, except in the case of consensual
standstill arrangements or the very limited stay when notice of appointment of an

2 Schemes of Arrangement in Corporate Restructuring, C Pilkington, 2013
% Sea Assets Ltd v PT Garuda Indonesia (No2) 27 June 2001 (unreported); Bluecrest Mercantile BV v Vietnam
Shipbuilding Industry Group [2013] EWHC 1146 (Comm.)



Q6

Q7

administrator is filed or in the CVA context (discussed below) where an insolvency
practitioner acts as nominee during the promulgation of the arrangement and takes
over as supervisor afterwards, is a relatively alien concept in the UK. Any move to
introduce a system involving the coexistence both of objectives (b) and (c) will need
to be subject to extensive consultation.

The moratorium for small companies planning a CVA is a form of hybrid system in
which there is a stay on creditor action, while requiring an independent nominee to
monitor the company’s management and affairs. This carries the risk of exposing the
nominee to liability for matters over which he has no control, and the process has
been little used. * The Insolvency Service consulted on a proposal to extend such a
scheme in 2009, but this has not been pursued further.”

With regard to the binding of creditors, UK law allows for the binding of dissenting
creditors within the affected class(es) in Schemes, and to that extent already provides
for objective (d). One of the benefits of Schemes is that they can be used to modify
the rights of specific classes of creditors while leaving other classes unaffected. The
cram down of out of the money classes has its attractions, but there would need to be
adequate safeguards. See further our answer to Question 14.

A CVA, by contrast, cannot modify the rights of secured or preferential creditors
without their consent, although all unsecured creditors are bound by the terms of the
arrangement if it comes into effect, so is partially consistent with objective (d).

As far as we are aware, the UK regime adequately provides for objective (e).

Is there anything in the UK regime which is not in the Commission’s Recommendation
but delivers the Commission’s objectives?

As stated in our response to Question 1 above, other factors contribute to a
successful restructuring and insolvency regime. In the UK we benefit from an
effective and efficient court system with an experienced judiciary. The court system
operates on a transparent basis and provides stakeholders with predictability and
certainty. We also have the benefit of experienced practitioners to facilitate and
implement the various restructuring and insolvency tools. These tools have been
tried and tested over a significant period of time; the importance of having an
established regime which is recognised (including on an international level) should
not be underestimated.

Where you believe the UK regime does not meet the criteria, would the Commission’s
Recommendation improve the UK regime?

We believe that the UK regime already meets the criteria to a considerable degree,

* Of the respondents to an R3 survey conducted in 2009, 55% gave unacceptable risk to the nominee as a reason why
the existing moratorium procedure is not used, and 62% said that they thought this would also apply in the case of
medium and large companies. Of other reasons given for the limited use of the moratorium procedure, 36% thought
that it was because the directors did not deem it necessary as there was no imminent threat from creditors, 25%
though that it was because the directors did not want to incur the associated costs, and 22% suggested that it was
because the directors did not want details of the moratorium published.

® Encouraging Company Rescue — A Consultation, The Insolvency Service, June 2009
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Q9

Q10

Q11

Q12

but it does have some shortcomings. For example, there can be disadvantages in
running a Scheme with a pre-packaged administration, notably the risk of
termination of contracts in administration. A cramdown mechanism might help to
overcome this, but as noted above careful thought would need to be given to its
design. The Commission Recommendation seems to assume that the use of a
cramdown procedure is in itself a useful and meaningful insolvency comparator,
without any explanation as to why this criterion was selected.

To what extent does the UK regime already deliver the elements in this section of the
Commission’s Recommendation?

We agree with the assessment of the Call for Evidence. Companies can formulate a
plan without court involvement in the case of Schemes and CVAs, although in
Schemes court approval is needed to call a creditors’ meetings. We believe this early
access to courts at the leave to convene stage is beneficial.

Is there anything in the UK regime which is not in the Commission’s Recommendation
but delivers the Commission’s objective?

Early access to the courts for confirming classes so that a Scheme does not proceed
on a basis which is bound to fail.

Where you believe the UK regime does not meet the criteria, would the Commission’s
Recommendation improve the UK regime, for example by introducing additional
options for a stay on enforcement action by creditors?

No. See our comments in answer to Question 5 regarding a stay on enforcement
actions.

Do you agree with the Recommendation that a restructuring plan process should be
commenced without court involvement?

See comments in answer to Question 8 above.

To what extent does the UK regime deliver the elements in this section of the
Commission’s Recommendation?

As regards the detailed contents of restructuring plans, we believe that the UK
already complies with the Commission’s recommendations. The information
required to be provided in Scheme documentation, CVA proposals and
administrators’ proposals easily satisfies, or even exceeds, the recommended
requirements.

As for the binding of creditors, we agree with the Government’s assessment that to
allow certain classes of creditor to bind other dissentient classes would be a move
away from the existing domestic regime, but as we have suggested above it is an idea
that might be worth considering further. In the case of Schemes it would be
important to retain the ability to make Schemes binding on certain classes only while
leaving other classes unaffected, as the majority of Schemes are implemented by
solvent companies for reasons which have nothing to do with financial distress, for
example for capital restructurings.



Q13

Q14

Q15

Q16

Q17

Q18

Is there anything in the UK regime which is not in the Commission’s Recommendation
but delivers the Commission’s objectives?

No.

Where you believe the UK regime does not meet the criteria, would the Commission’s
Recommendation improve the UK regime, for example the ability to ‘cram down’
classes?

The cramdown of out of the money classes has until now only been possible in the
UK by means of a pre-pack sale of the business and assets through an insolvency
process, which can be a rather blunt tool which carries a number of transaction risks
(such as contract default, licence terminations, etc). To facilitate more restructurings
(and survival of the corporate entity) it may be better to develop a wider cramdown
power; however, before doing this there needs to be wider research and consultation
on the impact — such as how the value-break is determined, how abuses of the
process can be minimised, and the impact on competitiveness in the free market
economy, in particular in relation to any impact this might have on access to finance
and the cost of that finance.

To what extent does the UK regime already provide protection for new financing?

We suggest that the UK regime already deals satisfactorily with this question. In
administrations, new finance is payable as an expense of the administration out of
the assets of the company. This is supported by the charge on floating charge assets
provided by paragraph 99 of Schedule B1 to the Insolvency Act 1986. As
administrator also has power to grant security over the company’s assets. In the case
of a CVA, the terms of the proposal must provide how the business is to be financed
during the course of the arrangement, what security, if any, is to be provided, and the
rights of an existing secured creditor cannot be compromised without their consent.

Is there anything in the UK regime which supports rescue finance which is not in the
Commission’s Recommendation but delivers the Commission’s objective?

No.

Where you believe the UK regime does not meet the criteria, would the Commission’s
Recommendation improve the UK regime?

No.

To what extent does the UK regime deliver a second chance for entrepreneurs through
existing insolvency laws?

The section of the Recommendations dealing with discharge is expressed in similar
terms to the Commission’s consultation document issued in July 2013. In our
response to that consultation we pointed out that the concept of ‘discharge’ has no
meaning in the context of corporate insolvency, and we assume that the discharge
recommendations are intended to apply only to personal bankruptcies. As far as the
period of disqualification for delinquent directors is concerned, we believe it would
be undesirable to limit it to three years.



We also pointed out that it is important to distinguish between the period of
discharge, i.e. the period of time after which the debtor is released from his
bankruptcy debts and ceases to be subject to the restrictions of bankruptcy, and the
period of time which it takes for the trustee to deal with the assets comprised in the
estate. This is unrelated to the period of discharge, and may be a longer or a shorter
time. It is neither appropriate nor desirable to place a statutory time limit on the
administration of insolvent estates. The circumstances of the case may make it
impossible to comply without applying for an extension of time, and it may act
against the interests of the creditors by impeding protracted realisations or the pursuit
of litigation.

As noted in our answer to Question 4 above, in the absence of any sanctions under
the directors’ disqualification or bankruptcy restrictions order regimes, there is no
impediment in the UK to a director or former bankrupt from continuing to operate in
business.

Q19 Isthere anything in the UK regime which is not in the Commission’s Recommendation
but delivers the Commission’s objective?

No.

Q20 Where you believe the UK regime does not meet the criteria, would the Commission’s
Recommendation improve the UK regime?

The Commission recommends a three year maximum period for discharge from
bankruptcy. At present in England and Wales bankrupts are automatically discharged
after one year, except in cases where discharge is suspended because of the conduct
of the debtor.

Prior to 2004, the standard term of bankruptcy in England and Wales was three years, but was reduced to one
year following the introduction of the Enterprise Act 2002. This change was introduced with the aim of
promoting entrepreneurship by allowing those who had accrued debts through their business ventures to be
swiftly rehabilitated and re-entered into the economic cycle. However, given that the vast majority of
bankruptcies since 2004 have been domestic consumers rather than entrepreneurs in need of swift rehabilitation,
it is difficult to see how a 12 month term of bankruptcy can still be justified. R3 has suggested elsewhere6 that
the standard discharge period in England and Wales should revert to three years, to help redress the balance
between bankrupt individuals and their creditors. This should be capable of extension to a maximum of 15 years
for the most culpable. This would be in line with the Commission’s Recommendations, and might also help to
discourage bankruptcy tourism by making the UK regime slightly less appealing to foreign debtors.

It should be noted that the personal bankruptcy regime in Scotland differs from the
rest of the UK both in the applicable law and procedures, including discharge. Also,
the Scottish personal bankruptcy regime applies to partnerships constituted under the
Partnership Act 1990.

In Scotland, as in England and Wales, bankrupts are currently automatically
discharged after a period of one year. This was reduced from three years in 2008.

® The Personal Insolvency Landscape — A Way Forward for Formal Debt Relief, January 2014
https://mww.r3.org.uk/media/documents/policy/policy _papers/personal_insolvency/R3_Personal_Insolvency_Landsc
ape_Jan_2014.pdf ; Redressing the Balance: Strengthening the Bankruptcy Process and Recognising Prior
Behaviour

https://www.r3.org.uk/media/documents/policy/policy _papers/personal_insolvency/Redressing_the_balance.pdf
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However, for bankruptcies commencing after 1 April 2015 the trustee will have to
provide information about the conduct of the bankrupt to the Accountant in
Bankruptcy after ten months. It will then be for the Accountant in Bankruptcy to
decide whether discharge should be granted, and it will no longer be an automatic
process. If the bankrupt cannot be traced, then the discharge can be deferred
indefinitely. For debtors with minimal assets the discharge period will be six months.

In addition to the issues considered in the recommendation, are there other aspects of
insolvency across the EU which the Commission should consider? For example:

e Developing EU principles for fast, efficient out of court rescue procedures for small
companies.

e Developing the conditions for rescue finance.

If so, what should the Commission consider?

We believe that the EU should try to minimise the differences between process and
law for SME and large corporate as it inevitably leads to complications and
weaknesses at the margin. Well-designed procedures should be suitable for all
companies: simple enough for use by SMEs at appropriately low cost, and flexible
and powerful enough to cater for all the complexities of larger and more difficult
cases. Where procedures depend on the size of the company there will always be
difficulties in the areas around the cut-off points, with potential for manipulation of
the system.

Does the current EU landscape of different domestic insolvency laws create problems
in practice? Is it a barrier to cross-border trade and investment in the EU?

Restructuring professionals seeking to save (and when unavoidable, liquidate)
businesses and groups of companies operating in more than one Member State do
have to consider carefully the different criteria which exist in each State. This can
make it more difficult to coordinate cross border restructuring. However, the
experience of our members is that differences in national laws are something that can
be managed reasonably effectively, as: (a) they are just one set of factors that require
such coordination; and (b) many businesses are not just limited to entities operating
and established in European Member States.

Should there be greater harmonisation or convergence of insolvency regimes across the
EU? What are the benefits and risks to UK businesses?

As noted in our answer to Question 1 above, insolvency law does not exist in
isolation but rests on a foundation of other laws, most of which are not primarily
insolvency related. There are many areas where harmonisation of insolvency law
would not be possible without also harmonising some of these underlying areas of
law. Furthermore, the success of any formal regime also depends on other factors,
such as the effectiveness of the courts and practitioners. In view of the difficulty of
achieving harmonisation in these areas, any harmonisation of insolvency or
restructuring law in the near future is likely to be confined to relatively
straightforward procedural matters.



Q24 Do you have any other comments?

No.

Association of Business Recovery Professionals
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so but it has run irrelevant consultations whilst there was another secret agenda to be revealed

piecemeal after the first closed. It was stated to be “independent” yet independent it was not.

24.5. BIS has miscalculated. It must now quietly come to terms with the fact that the public is not

stupid. It should not rely on and resort to only QCs, as “professionals” to think, read, write and speak.

"

Mira Maka r MA FCA (Miss), witness
member SME Alliance Ltd

London

17 March 2015 (minor updates April 2015)

About the witness:

The witness has operated in the rescue market since 1982, mainly as principal, with exits on the
unlisted and main market quoted list. Sector specialization has been operating systems in central
government, telecoms, space (ground control, simulations), defence, intelligence, trust and fiduciary,
administrative, pharma, private banking. Principal customer sites include UK, Germany, Netherlands,

Brussels, Switzerland, Crown Dependencies, Hong Kong.

She has been a witness to the Companies Investigation Branch of the DTI from September 2005, from
which time many of the developments described above have matured and become ever more toxic and

anonymised.
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Royal Charter of the 11th May 1880

Victoria by the Grace of God
of the United Kingdom of Great Britain and Ireland Queen Defender of the Faith

TO ALL TO WHOM THESE PRESENTS SHALL COME GREETING!

That the Profession of Public Accountants in England and Wales is a numerous one and their functions are of great
and increasing importance in respect of their employment in the capacities of Liquidators acting in the winding-up
of companies and of Receivers under decrees and of Trustees in bankruptcies or arrangements with creditors and in
various positions of trust under Courts of Justice as also in the auditing of the accounts of public companies and of
partnerships and otherwise.









