Balance of Competences: call for evidence

Phil Bennion MEP on behalf of Liberal Democrat MEPs

The argument for social and employment competence

We welcome the launch of the third stage in the Balance of Competences Review, an initiative aimed
at deepening public understanding of the United Kingdom's EU membership. We believe that an
evidence-based analysis of the added value of EU regulatory action will develop a better
understanding of the nature of our relationship with the EU. This submission aims to set out the areas
in which EU action in social policy is fundamental for the efficient functioning of the Single Market
whilst accepting that there are elements which need to be reviewed and reformed and areas which
are best dealt with at Member State level.

1. To what extent is EU action in this area necessary for the operation of the Single Market?

Our view, one which is not shared by all political groups, is that a Single Market in goods and services
does not require full social harmonisation. Nevertheless, certain elements of EU action in social policy
contribute directly to the functioning of the Single Market and are integral on this basis. However we
believe that such action should not be unfettered and controls should be exerted where possible to
ensure that proposals are proportionate and remain within EU competence. Examples of this will be
given where appropriate and more detail about exercising these controls will be given later.

Requlating the competing rights within the Single Market

Conflicts between social and employment rights and the fundamental freedom of movement" show
that the Single Market is not an independent element of Union membership which can be detached
from the wider environment in which it operates. To guarantee the four fundamental freedoms as the
foundation of the Single Market, the EU must be able to intervene to monitor and assist its operation.
It is on this basis that proposals such as Monti 1%, the Posting of Workers enforcement Directive® and
the free movement of workers enforcement directive® were presented: to reconcile economic aims
and social rights.

Although these proposals have controversial elements, the recent Business Taskforce report ‘Cut EU
red tape’ accepted that the Posting of Workers directive “could really help"® when businesses send
workers abroad. This is an example of a measure which although useful for the operation of the
Single Market, in certain areas it goes too far in the detail, in this case by prescribing a joint and
several liability regime. As well as being unnecessary and inconsistent with some Member State legal
systems, this demonstrates that there are limits to the Single Market justification which need to be
respected. Moreover, protectionism, which goes completely against the Single Market, should not be
introduced through the back door®.

Setting minimum standards in order to create a level playing field

The setting of minimum standards, as is enshrined in the Treaty’, is the main extent to which EU
action in this field is necessary for the operation of the Single Market. This has been demonstrated in
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the area of Health and Safetyg. In this area, as in others, such standards are important to reinforce the
level-playing field and are vital for strengthening the Market®. They prevent competitive aolvantages10
or ‘social dumping’ whilst still allowing Member States the freedom to implement higher standards of
protection. Furthermore, they encourage labour mobility which is essential for satisfying the labour
demand which stems from the Single Market*.

Despite the imprecise nature of the term ‘minimum standards’, Article 153(2)(b) TFEU™, the principles
of subsidiarity and proportionality™® and a robust impact assessment should guide the legislative
process and inform whether harmonisation at EU level is necessary in the area concerned. This is a
very important point; legislating minimum standards in social policy must respond to a specific need
within the Union and must be adequately justified on this basis.** This approach goes some way to
overcoming the near impossible task of predicting in which areas minimum standards could be
beneficial.

When considering whether a proposal would in fact create ‘minimum standards’, the levels of
protection already provided in each Member State should be taken into account. Consequently, any
proposal which goes over and above the current EU average could not be considered a ‘minimum
standard’. In that respect, proposals should aim to go no further than raising the standards in those
Member States which are below the current average in order for the aforementioned positive effects
to be realised. They should not aim to impose standards which reflect impractical ideals or would
impose excessive burdens on Member States and businesses. Adequate flexibility of method and
implementation should always be ensured in order to take account of the differences in Member State
regimes and labour markets.

Many argue that previous pieces of legislation in this area, such as the Working Time Directive, have
not adequately abided by these principles and have introduced minimum standards which are seen as
overly restrictive and inflexible. This piece of legislation will be discussed in a later section.

Maintaining the Single Market's competitiveness with third countries

In current economic times, maintaining the Single Market’'s competitiveness with third countries is
extremely important. Social policy should not be used as a pretext for complete deregulation. Instead,
Europe should work towards creating a successful social market economy'® which aims to achieve
economic efficiency while ensuring balanced social development™®. The principle of flexicurity®’, or a
balance between labour market flexibility and security, should be central to this development to allow
businesses to grow, trade, attract inward investment and create employment opportunities without
compromising on agreed minimum standards of protection, whether they are created at Union or
Member State level.
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Coordination to encourage labour mobility which is essential to the Single Market

Coordination is another area of legislative action on social policy which is necessary for the operation
of the Single Market®. Such coordination should remain limited to defining when competence
transfers from the home Member State to the host Member State. Without coordination of social
security systemslg, citizens would be discouraged from taking advantage of the free movement
provisions through fear of losing their entitlements® or through simple lack of understanding of the
rules which would apply. This would again remove the ability of labour mobility to satisfy labour
demand and would decrease the inherent flexibility of the Market on which businesses rely. This
fundamental freedom has been described as ‘a positive channel that widens the available talent
pool’”! and it is therefore imperative that EU action on social policy encourages this.

This explanation also applies to legislation covered by other calls for evidence such as on the
portability of pensions.

2. To what extent are social and employment goals a desirable function of the EU in their
own right?

Equality and Anti-discrimination: integral to the Single Market but inherently justifiable

Certain social and employment goals reflect the European Union’s intrinsic values and are therefore
desirable in their own right. Equal treatment® and anti-discrimination are the most fitting examples.
Although initially confined to gender equality and equal pay, action in this area has continually
developed and now covers: sexual orientation, age, disability and religion or belief in employment,
vocational training and other areas such as access to goods and services®. Equal treatment is
integral to the functioning of the Single Market as it guarantees freedom of movement of workers:
notably non-discriminatory access to employment opportunities across the Union and equal treatment
with regard to social security entitlements®. It also guarantees access to goods and services across
Europe to all citizens regardless of the aforementioned characteristics. Non-discrimination and equal
treatment are principles upon which Europe should not be willing to compromise and even without the
benefits to the Single Market, such aims are justified on this basis and as such should remain
competences of the Union.

Tackling labour market developments: sharing information and learning from each other

This is an area in which Member States are best placed to make the required reforms but the EU can
play a coordination and guidance role. The most prominent current example is of course, tackling
unemployment. Working together to get the approximately 26, 654 million people currently
unemployed across the EU® back into the labour market is integral for social convergence and
mobility and for the economic and social development of those Member States that are most affected.
Be this through non-legally binding Council recommendations®, through the Open Method of
Coordination®” or through incentive measures such as the current proposal on the coordination of
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Public Employment Services®®, action at EU level has the advantage of building on the experiences of
28 Member States when considering, and sharing information on, the possible ways to resolve these
issues.

This justification is relevant to many areas of social policy, from measures specifically targeted at
vulnerable groups such as NEETs? or the long-term unemployed to responding to labour market
developments such as the ageing population® or the integration of migrants.

3. What domestic legislation would the UK need in the absence of EU legislation?

In the absence of EU legislation in social policy, the UK would have to legislate in almost every area
currently covered by such legislation. For example, it would be necessary to put in place levels of
annual leave, rest periods, criteria for agency workers’ rights, a health and safety framework with
additional legislation for specific areas etc. This would be so even if the detailed content of the
legislation, the criteria and the thresholds would be different..

Domestic legislation required in the absence of EU legislation necessary for the Single Market

In the absence of social policy at EU level which is necessary for the operation of the Single Market,
Member States would need to adopt domestic legislation which mirrored the previous EU standards.
Without so doing, companies operating in more than one Member State would have to comply with
more than one set of rules, thus increasing cost and administrative burden. The argument has also
been made that certain EU-wide social or employment standards are beneficial for companies
operating in a solely domestic capacity as it prevents them from being undercut by firms operating
from countries with less strict rules or less regulationsl. EU standards in this context help to prevent a
race to the bottom.

If EU legislation remained, the UK would be prevented from adopting contravening domestic
legislation in its place if it still wanted access to the Single Market. It is important to note that even
those countries which are not part of the Union, such as Norway, have to implement Union social
policy for this reason®.

Domestic legislation required in the absence of EU legislative coordination

Replacing legislative coordination of Member State systems> with domestic legislation is unfeasible
notably because we would lose the benefits detailed above.

More importantly, many of the principles on which Member States currently rely when considering an
EU migrant’s entitlement to benefits and services, such as the requirement of habitually residency,
are found in legislation on the coordination of social security systemsg“. If domestic legislation were to
replace the existing EU arrangements, the UK would have to ensure the two were compatible or it
could risk the domestic law being set aside™®.

General division of competences: specific examples
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Anti-discrimination legislation is integral to the European Union and a harmonised approach at EU
level is necessary and should not change. This also applies to health and safety regulation where a
European framework is valuable, as stated above.

However, there are areas in which the argument for action at national level is much stronger. In the
case of annual leave as regulated by the Working Time Directive or maternity or paternity leave, there
may be a case for the setting of EU-wide minimum standards in these instances. Conversely,
regulation of the working week should only necessitate the setting of a point at which overtime should
be paid and any further work should be voluntary. There is no strong argument for this to be done at
EU level unless there is a specific cross-border element. This is notably demonstrated when
considering the number of national opt-outs that are currently in place for this particular provision®.

Nonetheless, the criticism here relates to the impracticality of the general provision. There are certain
specific safety critical areas, such as in the transport field, where the nature of the work may require
the pilot or driver to cross borders. This should give rise to a more stringent regime in defining shift
times and rest patterns and there is a clear benefit of such rules being set at EU level®’. The
Temporary Agency Workers Directive, Part-Time and Fixed Term Workers Directives are more
difficult to divide. Ensuring equal treatment of workers and preventing the abuse of short-term or
temporary contracts are desirable aims but whether these proposals were necessary at EU level is
controversial. Arguably, more flexibility could have been given to Member States and the 12-week
qualifying period negotiated by the Social Partners in the UK is evidence of this. Measures exempting
SMEs and more robust impact assessments could have prevented some of these issues and this will
be expanded upon later.

The effect of EU social policy on the UK national interest (questions 4-7)

The areas in which EU action in social policy is advantageous to the UK have been considered
above. These benefits are difficult to quantify and other organisations may be better placed to provide
evidence in response to these questions.

Nevertheless, it is important to stress at this point that although specific pieces of social policy
legislation can undoubtedly be criticised and are said to disadvantage the UK, this should not be used
to discredit all EU action in social policy or even those pieces of legislation in their entirety. This call
for evidence recognised the advantages of several pieces of Iegislation38 and the recent report on
cutting EU-red tape recognised the value of the recent Posting of Workers enforcement Directive®.
On this basis, we should look at maintaining current flexibilities*® and how the criticised legislation can
be reviewed and improved whilst preventing similar problems in the future.

Future options and challenges

8. How might the UK benefit from the EU taking more action in social policy?

EU competence in this area should not be expanded. Any further action would therefore have to be
within the confines of current competences and should follow the approach and recommendations
detailed below. Providing these steps are followed, further EU action in social policy could benefit the
UK. Additional areas of minimum standards could continue to reinforce the level-playing field and
strengthen the Single Market. It could also promote social convergence within*' and between Member
States in order to gradually bring lagging Member States up to the average level. This convergence
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would mean businesses would be less likely to relocate to benefit from cheaper running costs and all
Europeans would benefit from similar rights and protections.

9. How might the UK benefit from the EU taking less action in social policy, or from more
action being taken at the national level rather than EU level?

It is undeniable that more action taken at UK level would better cater for the specific characteristics of
the UK labour market and that this should be the preferred option in certain circumstances. For
example, as this call for evidence points out, there is a higher level of permanent part-time
employment in the UK* as well as a large number of self-employed people43. This flexibility is integral
to the UK labour market and should be respected whether action is taken at national or EU level.

However the UK as part of the Union is not a completely inward-looking country and divergent
standards created at national level could, in areas that affect the operation of the Single Market, be a
disadvantage. The reasoning for this is detailed above. EU action should therefore be adequately
scrutinised to ensure that the detail of a proposal does not go beyond its stated justification. Member
State opposition to these details will simply delay a proposal and fuel a call for less EU action in social
policy44. It is therefore in the interests of all actors that proposals are concise and refined to the
particular issue.

10. How could action in social policy be undertaken differently? For example, are there
ways of improving how EU legislation is made e.g. through greater adherence to the
principles of subsidiarity and proportionality or the way social partners are engaged?

Improving EU action in social policy

The main principle upon which future action should be based is better regulation. This is not only for
the benefit of businesses, to ensure they do not face disproportionate administrative burdens which
can hamper their competitiveness and ability to expand. It is also for policy makers on the basis that
“the better designed a regulation, the higher the compliance rate it achieves®™”. This approach has
been taken because although EU action in social policy can be necessary, it can also be improved.
Many of the points below can be applied to EU action in many areas but reference has been made to
social policy where possible.

a) Ensuring action at EU level is necessary

As has been repeatedly stated in this submission, proposals must respond to a specified aim and
must take care to not go beyond this. This must be the first stage in the policy process and should
involve consultation with stakeholders from across the Union. This is particularly important in the area
of social policy, given the division of competences and the divergent Member State systems. A
current relevant example is the Information and Consultation Directive®®. The recent Cut EU red tape
report states that businesses believe the current arrangement works well and should not be reformed.
This view should be taken into account when the Commission decides whether to propose a revision.

b) The importance of impact assessments at each stage of the process

Once a proposal has been deemed necessary, an impact assessment must take place.

*2 Call for Evidence: Social and Employment Review p.16 para 22
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The Commission is well versed in providing impact assessments with its proposals. These should be
used throughout the legislative process, thus avoiding elements that were modified or removed due to
the results of the assessment being reintroduced at a later stage. Such impact assessments could
arguably also look further into the long-term impacts of a proposal in each Member State such as the
Agency Workers Directive®’.

It has also been stated that more needs to be done to ensure that the advice in the assessments is
followed*® and even that negative results should be binding. This is an important point; impact
assessments will only be effective if they play a substantial and effective role in the entire policy
process and are not simply a ‘tick box’ exercise.

Moreover, aside from the Commission, the Parliament and the Council*® should be required to
undertake impact assessments where they introduce significant amendments to a proposal and also
during trialogue negotiations between the three institutions. This should be on a mandatory basis for
significant proposals but MEPs should be encouraged to use the unit on a voluntary basis in order to
reinforce their amendments. This unit must therefore have adequate resources and a similar
establishment should be developed in the Council®.

In addition, it has been suggested that a ‘jobs test’, which would establish whether job creation would
be stifled or existing jobs lost as a result of regulation, should be included in all impact assessments®”".
This could be a valuable proposition and requires further investigation.

¢) Therole of the Council and the subsidiarity and proportionality principles

These principles are a fundamental control possessed by the Member States which should be utilised
more effectively. Where proposals are thought to breach these principles, Member States have a
responsibility of scrutiny and national parliaments to make proper use of the Yellow Card procedure.
The UK must make a conscious effort to engage like-minded Member States within Council and
through bilateral contacts to form blocking minorities where necessary. Again, this is particularly
important in social policy due to the division of competences, the differences between Member State
systems and the potential for these principles to be breached. Moreover the House of Commons and
House of Lords have a role to play in better holding Ministers to account both before and after they
take decisions at the Council level.

d) The need for democratic legitimacy in social partner agreements

Social partner agreements are particularly contentious from a UK perspective due to the lack of a
national social partner system. More should be done to ensure such agreements are democratically
legitimate such as ensuring they do not become legislation without being adequately scrutinised, with
possibility for amendment. Moreover, social partners do not sufficiently represent or consult with small
businesses, particularly in sectorial agreements, and any agreements could therefore place a
disproportionate burden on them. An example of this is the recently scrapped agreement in the
hairdressing sector which has been described as being “poorly written” with a “lack of clarity [which]
could increase the fear of Iitigationsz. Progress should thus be made to ensure these bodies and any
subsequent agreements are more representative and are subject to adequate scrutiny and
assessment such as by involving one of the impact assessment bodies early in the process.
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Furthermore, the Council should play a stronger role here by ensuring that such agreements are
rejected where necessary.”

e) Periodic reviews or “Fitness checks”

We welcome the reviews that are currently taking place. The REFIT programme, the review of Health
& Safety legislation, the 10 most burdensome EU laws for SMEs are all useful means of presenting
the issues and considering solutions.

These should be accompanied by periodic reviews of significant pieces of legislation and it has even
been suggested that no new legislation should be introduced in an area until existing legislation is
reviewed>*. One of the criticisms of the contentious Working Time Directive is that it has not kept pace
with changing labour markets and employment situations and a review should therefore be
undertaken. Nevertheless, the current flexibility derived from the opt-outs should be retained even if a
review takes place.

These reviews could be considered as an ex-poste impact assessment and should, as appropriate,
be followed by a proposal for a recast of the piece of legislation in question. It has been argued that
any such proposal which aims to reduce the burden of a piece of legislation should have access to a
fast-track legislative procedure in order to ensure new burdens are not introduced during the normal
proceduress. This should be considered further. The effects of ECJ judgments could also be
considered, notably whether they have expanded or distorted the original aims of the legislation.
Where this is the case, a revision should be undertaken.

It is also important to point out that such “fitness checks” can have positive effects and can thus be
used to defend EU action in this area. This has been demonstrated in the call for evidence document
for this review.*®

f) The importance of flexibility

The difference between Member State national traditions is recognised in the call for evidence as one
of the potential difficulties of EU action in this area. It has therefore been argued that proposals should
place more emphasis on the outcome rather than the means by which it is to be achieved®’. The
Treaty recognises this and states that Directives should be used for this reason®. More effort should
therefore be made to ensure that the Directives are not overly prescriptive when considering the
appropriate method of implementation.

For areas where a more prescriptive approach is necessary, exemptions should be included to
recognise that a Member State may be achieving the current standard by means other than those
specified. It may also be appropriate to provide opt-outs if the Member State can demonstrate that
such a proposal would be damaging or that the flexibility is integral to a certain area of the labour
market™.

g) The specific case of SMEs
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SMEs are, and will continue to be, integral to the growth and competitiveness of the Union as a whole
as well as to individual Member States. It has been found that between 2002 and 2010 85% of net
new jobs in Europe were created by SMEs.® It is therefore vital that EU action in social policy takes
into consideration the specific requirements of these organisations and the burden which
administrative obligations can place on them.

Recommendations have been made to simplify obligations for these organisations, allow for longer
compliance periods and to provide exemptions where appropriate®'. This submission fully supports
these proposals and believe they would go a long way to reducing the negative perspective of many
pieces of EU legislation in this area. This should be combined with the continued integration of the
‘think small first’ principle into policy making in order to recognise the needs of these enterprises from
the beginning of the policy process.

h) MS implementation: gold plating

It must be stressed that some of the burden in this area comes from national decisions to ‘gold-plate’
EU law. A recent loD report identified 15 examples of gold-plating in employment law®. Amongst
these are examples from the contentious Working Time Directive, the Part-time Work Directive and
the Fixed-Term Work Directive.

National governments must take responsibility for these decisions and should not be able to blame
the Union for any additional burden. Indeed, Member States should be obliged to make a statement
explaining this decision in order to increase transparency63 and allow for an honest analysis of the
impact of EU action in this area. Authorities often consider that they are obliged to take certain actions
when transposing directives into national law. Member States and the UK in particular, should better
consult with the Commission and take legal advice from appropriate sources when doing so as
potential ‘over-implementation’ could be averted if greater legal clarity is sought prior to
implementation.

11. How else could the UK implement its current obligations in this area?

As has been explained above, the aim for future EU action in social policy should be to improve the
legislative process and to review and reform specific pieces of legislation when problems arise. The
UK should therefore focus on the points made above such as: strongly opposing proposals on the
grounds of subsidiarity or proportionality where appropriate, taking responsibility for decisions to
gold-plate directives upon implementation, scrutinising and opposing social partner agreements if
necessary and pushing MEPs and ministers in council to obtain flexibilities which reflect the
characteristics of the labour market or for SMEs.

12. What future challenges/opportunities might the UK face in this area and what impact
might these have on the national interest?

There is currently a strong push at EU level by some political groups for further social integration and
particularly for the strengthening of the social dimension of the EMU. These proposals stem from the
social effects of the economic crisis and the suggested need to take action at EU level to prevent
further social divergences. These social effects are undeniable and are demonstrated in
unemployment rates and poverty levels across Europe. As stated earlier, the most appropriate role for
the EU in this area is one of guidance. The Europe2020 targets and the Country specific
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recommendations are the best means of drawing on the knowledge and experience from across the
Union to aid Member States to implement the necessary structural reforms. This guidance role should
be maintained and competence in this area should not be expanded.

Concluding remarks

In this submission, we have outlined areas in which EU action in social policy is necessary for the
Single Market and areas in which it is inherently desirable. It has been established that a certain level
of action at EU level is necessary and useful, particularly for the successful operation of the Single
Market and the four fundamental freedoms, notably the freedom of movement. However, we do not
need or support the complete harmonisation of social policy nor do we believe that the current
competences would allow this. The current balance of competences therefore strikes the right tone
and should be maintained and not expanded.

We have taken the approach that the focus should be on better regulation. The legislative process in
all of the institutions can be improved and this should go some way to preventing problems in this field
in the future. Criticised pieces of legislation can be, and should be, reformed but more should be done
in the preparation phases to identify and resolve potential problems. Member States should also be
accorded adequate flexibility of implementation to take account of the different systems and to benefit
SMEs whilst still meeting the overall aim of the legislation. This is an important point and should be
considered alongside the decision to gold-plate proposals. Member States must take responsibility for
decisions taken at national level and should seek legal advice from the Commission and others where
appropriate.

Several specific examples have been given of areas in which EU competence has not been
adequately justified and where Member States would be better placed to act. This is notably so for the
restriction of working hours under the Working Time Directive and the number of current opt-outs to
this provision clearly demonstrate this. Furthermore, the rules on social security coordination whilst
essential should be closely monitored to prevent unjustified restrictions to a Member State’s ability to
set their own levels of social security whilst ensuring that everything is done to prevent abuses of the
right to freedom of movement.

Finally, more independent information on the effects, economic and social, of EU action in social
policy should be sought. These costs are not easily quantified and it may be difficult to determine
which originate from the original proposal, which could be avoided and which would be incurred if
similar action were to be taken at national level. Nevertheless, an effort should be made to do so in
order for a transparent and evidence-based picture to be established. These costs should also be
considered alongside the benefits the UK gains from its membership of the EU and of the Single
Market in order to avoid the tendency to overestimate the costs and underestimate the benefits.



