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PROFESSOR J F PICKERING

10™ June 2011

Mr Duncan Lawson

Department for Business, Innovation & Skills
1 Victoria Street

London SW1H OET

Dear Mr Lawson

A Competition Regime for Growth: Options for Reform

Having read the consultation document dated March 2011, I am taking the liberty of
writing to offer some comments. My credentials for commenting are that for nearly 50
years as researcher, consultant and office holder I have been involved in different
aspects of UK competition law and policy. From 1990-99 I served on the MMC/CC and
from 2000-11 I was a member of the CAT, being involved inter alia in the two cases
where, as BIS notes, the Tribunal substituted its own infringement decision rather than
remit a case.

I note that the CAT was one of the bodies consulted by BIS. You should know that I was
not involved in any discussions about a response nor, I believe, were the majority (if
any) of the “ordinary” members. This seems an unfortunate omission since the view of
the ordinary members may not have been the same as any “official” submission from the
CAT.

The case for action.

An analysis of the strengths and weaknesses of the present regime ought to be a
starting point for this discussion, coupled with a consideration of the way in which
priorities and challenges are likely to develop in the medium term. A sense of the
history of British competition policy and systematic review of best practice in other
competition regimes would be important. The consultation document only partially
achieves those desiderata. As a consequence, there is a risk that some important
considerations and evidence may have been overlooked.

My own analysis of the different agencies currently involved is as follows:

OFT. The OFT is a well regarded body which, over the years, has had many able
staff and produced some good work. It seems to be generously funded. However the
“flow"” of investigations, decisions and actions has become slow. This has been
criticised by NAO and the PAC in the fairly recent past. Maybe there has been
inadequate massing of resources in terms of teams of people working together on an
investigation. This is more valuable than the same total resource spread out more
thinly through time.

In my personal experience, the quality of some of its work has been well below an
acceptable standard. This applies to past merger briefings, decision-making and
collection of forensic evidence. The consumer arm of OFT has been of benefit and the
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cross-fertilisation of consumer and industrial economics in the analysis and
improvement of the working of markets is important, at least in principle.

The Competition Commission. The CC is a direct successor to the first UK
competition agency - the Monopolies Commission. As such, it has had a continuous
existence for over 60 years. Powers to work in sub groups speeded up investigations.
The public impact of its reports has often been substantial. Despite quite generous
resourcing, the length of time taken on some investigations seems to have increased.
Some cases are now being lost on JR, which possibly suggests some slip in standards.
However, it may also be a consequence of the greater number of “hurdles” through
which the Commission has to pass and be seen to have passed, in justifying its
findings, including the need to produce interim reports. Such demands can be
expensive and, in the end, not beneficial to any party, except the litigious!

CAT. This is the newest of the UK’s competition agencies. It was initially the appeal
arm of the CC, but was quickly and necessarily, separated from the CC. It is legally
dominated in its leadership and the Tribunal support staff (referendaires). More
lawyers are amongst its ordinary members and some others may not have had
relevant experience to make an effective contribution. There has been an evident
reluctance by some Tribunal Chairmen to use the merits jurisdiction available to the
Tribunal or to encourage the Tribunal to take its own decisions. Some Chairmen have
also been reluctant to recognise the importance of business/economic analysis
alongside the law in decision taking on competition matters and the production of
judgments explaining those findings.

Sector Regulators. The concurrent competition powers of the sector regulators
have not been used as effectively as might have been hoped. However, they have
been defendants in several appeals in the CAT. Initially they, as OFT, appeared to
endeavour to circumvent the CAT by arguing that they had not taken an appealable
decision! Given the importance of the actual regulatory role, it seems that the
competition responsibility has taken a distant second place in the regulators’ work
and may even be in opposition to the regulatory emphasis where the regulator is
likely to have a more common interest with supplier organisations. The lack of pro-
competition emphasis may therefore be a sign of “regulatory capture”. It may also
reflect a lack of expert resources committed to the competition enforcement role.

Overview of the present situation

The consultation paper confirms that the British competition regime is highly
regarded. Currently, it is suffering from low throughput from OFT and some decisions
that, even so, cannot be considered to have been of the highest quality.

Equally, it seems the decisions of individual agencies do not appear to be viewed as
creating a binding precedent which would cause businesses and their advisers to
recognise that there are certain practices or situations that should be avoided. This is
disappointing, given that the regime has moved from one based solely on
investigation, through registration and investigation, to limited prohibitions with
scope for exemption, to one based more directly on prohibitions of anti-competitive
behaviour.

Reading the consultation document, leads me to conclude that, in some respects the
system has lost some of its earlier “edge”. Thus it seems we no longer:

e Use injunctions to require businesses to desist in future from practices found to be
anti-competitive and from other practices to a like effect.

e Have provision for cross-market general reports such as those produced by the
MC/MMC on Collective Discrimination, Recommended Retail Prices, Discounts to
Retailers, and even Brown and White Goods.
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e The loss of the complex monopoly provisions for investigations may have
weakened the ability to address tacit collusion and markets that are not working
well for consumers. They may have been more effective than the current market
investigation/market studies regime.

e The time allowed and taken for some types of investigation under the regime
seems to have been extended, perhaps to meet the implications of the additional
requirements placed on the agencies in preparing their findings. This can become
excessive and all agencies should remember the adage that “justice delayed is
justice denied”.

¢ We seem to have lost the confidential guidance provisions in relation to mergers
and the exclusion of small mergers from merger controls.

Before addressing the Proposals as such, may I just offer some comment on a few
obiter that appear in the consultation document. First, I do not think BIS should
accept that an investigation imposes a gross cost on the firm or group of firms. On
balance there may be a net cost but that is different. Smart businesses learn, often
much, that they did not previously realise about themselves and their markets. This
can be efficiency-improving and may enhance competition. The danger is that the
grossly excessive use of excisions from reports nhow weakens the wider benefit.
Following on from that, I do not understand why a market can share test in mergers
(and presumably dominance investigations and market studies too) is inherently
“subjective” more than some supposedly “objective” accounting data! As Sir Douglas
Hague remarked, profit is a discretionary item! Further, the consultation document
seems to overlook the fact that all strands of a competition regime, especially
dominance, mergers, market studies, necessarily have regard to industry-wide
features, including concentration levels, entry barriers etc.

The BIS Proposals

The greater part of the discussion in this document seems to be primarily about
changing organisation structures, and secondly about procedural detail. As such, it
does not really address some of the important ways in which the regime ought to be
strengthened. Indeed, given the apparent approval for the current regime and its
agencies, it is surprising there is such a desire to change the organisation structures!

The main proposal is to merge the OFT and CC to create a Competition and Markets
Authority (CMA). This gives rise to several concerns, some of which are recognised
but dismissed by BIS. It also constrains much of the discussion in the consultation

document. In particular, the single CMA with its proposed two phases will be likely

to:

e Suffer from the need to maintain “Chinese walls”.
e Generate what BIS describes as “confirmation bias”.

e Create too many layers of bureaucracy and decision making.

Indeed, it seems to be contrary to the requirements of A6 ECHR which requires the
separation of decision makers from the investigation and prosecution process. The
early action to separate off the CAT from the CC should serve as a warning against
putting different “arms” under one organisational control. It is also important that
the CMA should have a responsibility to prosecute cases at a higher level and this
would be readily compatible with its overall ownership of a two-phase process.

There does not seem to be a need to rename OFT, but if there is to be a CMA,
whatever that first tier is called, above it should be a Competition and Market Court,
the case for which is argued in the next section.



IV.

Since effective consumer information and choice are recognised as important
elements in making markets work well, it is difficult to understand the rationale for
taking this area away from OFT. We ought to be looking for more, effective
interaction between the competition and consumer arms, not a separation. Indeed,
there seems to be a strong case for making the national Trading Standards service an
arm of OFT or at least giving it super-complainant status.

The key elements of an effective competition regime are normally agreed to be the
prohibition of cartels and abuse of dominance, together with controls on mergers
judged likely to be anti-competitive. In this consultation, the impression is gained
that the key drivers of the proposals are the market investigation regime, followed by
mergers. Issues of the CA 98 Chapter II provisions are hardly touched upon. It is
important that BIS and the regulatory agencies establish the key priorities and
address first and foremost the need to increase the effectiveness of enforcement of
those policies.

On the proposals regarding cartels, a problem seems likely to arise in deciding what
“made openly” actually means and how to prove or deny it in an individual case. The
primary aim of policy in this area must remain to prevent cartels, not to separate out
the few agreements that may be beneficial (but on what criteria?). Why not require
any firms seeking approval for a cartel to obtain ex ante clearance, without which any
agreement would be declared void?

The regulatory agency should make greater (and better) use of its forensic powers,
including the inference of tacit collusion from empirical evidence of
parallelism/common practices.

In dealing with mergers, it is surely necessary that material degrees of control falling
short of 100% ownership should still be classed as merger situations. Equally,
attention should be paid to the implications of interlocking directorates for all forms of
anti-competitive conduct.

The discussion of cost recovery is understandable in the current economic
environment. However, it should be recognised that the competition regime is about
delivering public benefit. The arrangements should not be such that they add to the
cost burden or risk such that it might discourage legitimate actions by those that do
not have the advantage of deep pockets.

Some alternative suggestions

From what has been said above, the proposed structural change does not seem
persuasive. An alternative approach is suggested in this section.

One of the current weaknesses is the slow progress OFT makes with its
investigations, the relatively few decisions that flow from it and, sometimes, the poor
quality of those decisions. These are matters that must be addressed. Greater
massing of internal resources and a willingness to refer at an earlier stage would
help. Stronger enforcement and more effort to identify practices that would normally
be prohibited in order that there should be the creation of a clearer precedents base
would be desirable.

Priorities for particular attention should be not only those sectors of general economic
importance but also those that are of importance to vulnerable consumers and
market segments with particular needs but limited demand-side market power. While
super complainants may have a useful role to play, it is arguable that the more
actions they are forced to take, the less effective has been OFT’s monitoring and
enforcement.

It is understood that much of business prefers a judicial to an administrative
procedure for resolving major cases. The greater formality of the court proceedings



may be helpful, but this may be offset by the lack of an investigatory role for the
decision maker, something which has, typically, been well discharged by the MMC/CC.
Care would need to be taken in the appointment of Chairmen in order to ensure the
procedure did not become too legalistic and that attention to the economic etc.
evidence and analysis was given due weight.

Rather than put all these activities into the OFT/CMA, it is proposed that OFT/CMA
should have monitoring, investigatory enforcement powers with authority to settle,
including the use of fines up to a specified level. Where there are more serious cases
or where the situation and findings are disputed by another party, this should be
taken to a separate body - the Competition and Market Court, which would
incorporate the CC and CAT, for resolution on the merits. Presumably a senior lawyer
would need to chair the group hearing each case, other members should be those
with relevant economic/business expertise so that they can play a full part in the
proceedings and lend credibility to the process and outcome.

Appeals would be through JR and on points of law only, to the Court of Appeal. The
OFT/CMA would remain responsible for all matters covered in the CA 98 and the
Enterprise Act 2002, including mergers.

The approach to merger control should give due regard to indicative “safe harbours”,
within which only exceptionally would a merger be challenged, and above which only
exceptionally would a merger be cleared without a full investigation. However,
“creeping concentration” should be monitored and challenged as necessary. In the
light of Lloyds/HBOS, the competition authorities should not be willing to allow a
merger to be “pushed through” on “imminent failing company” grounds.

The approach to cartels should, as indicated above and as accepted by the European
Commission, be prepared to use empirical evidence of parallelism in claiming a cartel
or tacit collusion. What is required to show the absence of a cartel is clear evidence
of independence of action. Consideration should be given to restoring the complex
monopoly provisions to competition law as a more targeted approach to market
studies and the investigation of oligopolistic conduct.

While the consultation document assumes that the concurrent competition powers of
the sector regulators should be retained, and their competition role re-emphasised,
there are grounds for suggesting that this should be withdrawn, to give OFT/CMA
responsibility for competition issues in the regulated sectors. If that happened, it
would not preclude a sector regulator bringing an action in the CMC or acting as a
super-complainant. If that is too draconian, at the very least, sector regulators
should be left in no doubt they are now in a “use it or lose it” situation. Indeed, with
“sunset” expectations concerning the role of regulators, competition enforcement will,
sooner or later, need to revert to OFT/CMA.

I hope these suggestions may still be considered, though I have the impression that BIS
is committed to the solution it promotes in the consultation document! If I have made
factual mistakes at any point in the above comments, I apologise. Should you wish me
to amplify or explain any of the points in this letter, please do not hesitate to contact me.

Yours sincerely

John Pickering



Pinsent Masons LLP
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13 June 2011

Dear Sir,

On behalf of Pinsent Masons LLP we have the following comments on the consultation
document issued by the Department for Business Innovation & Skills ("BIS") on 16 March
entitled, "A Competition Regime for Growth: A consultation on Options for Reform”™. For ease of
reference, we refer to that document as "the Consultation”, and references to paragraphs are to
paragraphs of that document.

In this letter we have addressed only certain of the proposals considered in the Consultation
rather than seeking to comment on avery issue of potential importance.

1. INSTITUTIONAL REFORM

1.1 We consider that there are potentially significant synergies and working efficiencies
that could be achieved within the current institutional structure with the Office of Fair
Trading ("OFT") and Competition Commission {("CC") centinuing to function as
separate bodies. For example, we consider that there are material opportunities to
improve further the focus of, and to reduce the data-gathering burdens imposed by,
market investigation references before the CC that are not dependent on merging the
CC and OFT. Likewise, we consider that the speed of decision-taking by the OFT and
the deterrent impact of its Competition Act 1998 ("CA88") actions could be improved
further by changes to administrative approach and information requests, and by
continuing the recent shift towards bringing narrower and more focused CA88 cases.

1.2 Equally, we perceive that there are opportunities which are more dependent on
institutional changes to achieve material improvements in working practices, for
example in respect of avoiding duplication between the work undertaken currentty
during OFT market studies and CC market investigations.

1.3 Even if there are to be institutional changes we would urge caution to ensure that
those features currently working well are not needlessly abandoned. In this category,
we would specifically identify the current Panel system of the CC, including for the in-
depth review of mergers, and the speed and effectiveness of the judicial scrutiny
currently exercised by the Competition Appeal Tribunal ("CAT"), especially in relation
to its judicial review of merger decisions and its "On the Merits" reviews of competition

Pinsent Masons LLP
30 Crown Place London EC2A 4ES  United Kingdom
T +44 (0)20 7418 7000 F +44 (0)20 7418 7050 DX 157620 Broadgate 3 www.pinsentmasons.com



2.1

22

2.3

24

25

286

27

enforcement decisions.
MERGER CONTROL

Mandatory vs voluntary nofifications: We consider that the current voluntary system of
merger notification in the UK works effectively in ensuring that potentially probiematic
mergers are reviewed appropriately by the OFT. We see litile evidence for the
proposition that there are significant numbers of materially problematic mergers that
are not reviewed effectively by the OFT,

Moving io a system of mandatory pre-notification (or even the hybrid system
considered in the Consultation) would involve additional delay and cost for the parties
concerned. We would point, in particular, towards the additional management time
that would be incurred and to the additional costs in the form of advisers' fees, merger
filing fees and to the potential epportunity costs for business resulting from the delay
on completing transactions.

We would also be very concerned if a move was made towards a mandatory or hybrid
notification system but adequate and experienced resources were not then made
available to the Competition and Markets Authority ("CMA") to handle the volume of
pre-notified transactions in a prompt and efficient manner.

Proposed threshelds for mandatory notifications: The proposal considered at
paragraph 4.27 of the Consultation — i.e. mandatory pre-notification of mergers where
the target's UK turnover exceeds £5m and the world-wide turnover of the acquirer
exceeds £10m — would very significantly expand the remit of the UK's merger control
regime. We would urge BIS to reflect on whether such a move would be appropriate
or proportionate.

Proposed “hybrid system”. BIS is also consulting on an alternative proposal that there
should be mandatory pre-notification of mergers where the targets UK turnover
exceeds £70m but the CMA would retain the ability to invesfigate mergers satisfying
the share of supply test. We consider that this would not be a positive development,
would continue the uncertainty about when the share of supply test might apply in any
situation and may in practice resuit in uncontroversial transactions being needlessly
pre-notified for merger clearance.

Retain voluntary system but strengthen interim measures: We consider that retaining,
but improving, the current voluntary merger control system would be a preferable
course of action. We consider that clients value the flexibility of the current system
and understand when potentially problematic transactions should be pre-nofified for
merger clearance. In this context, we would support granting the CMA the power fo
require the production of information and documents from the merging parties and
interested parties, which should improve the speed and rebustness of the merger
review process. We would also question whether the share of supply test remains fit
for purpose and whether it should be replaced by a turnover or market share test,
either of which would be much more predictable.

Proposed exemptions for small mergers: We consider that the proposed "small
mergers" exemption is a welcome idea but is unlikely to be of any practical use
because the turnover thresholds are currently envisaged to be set at an extremely low
level {paragraph 4.41).
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COMPETITION ENFORCEMENT

We consider that the steps taken recently by the OFT to improve the speed of
decision-taking and to bring more narrowly focused and targeted investigations are
strongly to be welcomed. The recent signs are encouraging, but it is currently difficult
to assess with any certainty the scale of improvements that can be sustainably
achieved by the OFT adapting and improving its working practices within the confines
of the current administrative system.

We do however consider that further incremental improvements can be made,
especially during the investigation phase by, for example, improved transparency,
greater early access to decision-takers and by issuing at the initial stages of an
investigation narrowly focused (rather than broadly drafted) requests under s.26
CA98, and by then widening the focus of an investigation if that should prove
necessary.

We do not consider that the creation of an internal tribunal of the type envisaged in the
Consultation would represent an improvement to the current administrative approach.
We are unconvinced that this change would necessarily improve the quality of
decision-making or the speed of decision-taking. We would aiso have material
concerns about the compatibility of such an approach with ECHR Article &.

We note the suggested variant that the phase 2 process would be handled by panels
of administrative office holders. We agree that the current Panel system has worked
well in the CC for mergers and market investigations, but remain unconvinced that it
would be appropriate for quasi-criminal cases of the type that arise under CA98.

The prosecutorial system would represent a significant change from the current
arrangement, which could lead to faster decision-taking and more narrowly focused
cases being pursued by the CMA. It is however uncertain how a prosecutorial system
would cope with cases involving very complex econcmic analysis, especially abuse of
dominance cases.

On balance, we would at this stage be in favour of allowing the current administrative
system more time to see if it can evolve in an appropriate and effective manner,
before making potentially fundamental and irreversible changes tc the system that
may not necessarily fead to improvements in the quality or speed of decision-taking
and/or which may not safeguard adequately the rights of defence.

THE CRIMINAL CARTEL OFFENCE

We consider it inappropriate and wholly premature at this stage to make any changes
to the definition of the criminal cartel offence. In particular, we consider that the failure
so far to pursue a contested prosecution to the point of a jury decision precludes a
possibie conclusion at this stage that the criminal cartel offence as currently drafted is
unworkable and in need of a radical overhaul.

We consider all of the options considered in the Consultation to be flawed because of
their uncertainty and/or impracticality. In particular, we consider the suggestion that a
"White List” could be created as an exception to falling within a criminal offence to be
especially unacceptable and unworkable.

MARKET STUDIES AND INVESTIGATIONS

We would strongly support changes to the way in which market studies and market
investigation references are currently conducted by the OFT and CC respectively in
order to reduce the demands and burden that they place upon business. As currently
implemented, the system appears to involve considerable duplication between the
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Yours faithfully,

OFT and CC stages. The CC stage in particular places extremely onerous obligations
on participants to gather data and we would suggest that greater emphasis be put on
reflecting upfront whether the data being sought are likely to be necessary to the
outcome of the investigation.

USER FEES

We note the intention to set merger fees at a level sufficient to recover the full costs of
the merger control regime (paragraph 11.8}. In certain cases this would appear likely
to involve very significant increases in merger fees, to levels that on their face appear
to be unreasonably high, especially when compared to most international jurisdictions.
Although the envisaged fees are materially lower under a mandatory or hybrid
notification system, they would of course be in addition to the actual costs to business
in terms of management time and advisers fees {which would be incurred even in
relation to unproblematic mergers).

We also note the proposal that fees be charged where an entity is the subject of a
CA98 infringement decision, in order to recover the CMA’s own costs of investigation.
We consider this proposal concerning from the perspective of the principle and alsc on
the detail.

6.2.1 On the principle, we do not understand why entities that are subject to
competition enforcement proceedings should be singled out for the
additional sanction of paying the administrative costs of the enforcement
body. It is also unclear whether (and fo what extent) any account would be
taken of those additional costs when the amount of any financial penalty
would be calculated. We consider that similar considerations would apply to
the separate suggestion that the CAT should charge parties in order to
recover its own costs of dealing with appeals in respect of CA98 matters.

6.2.2 On the detail, we consider that even if the principle was implemented, that
there should be some test of the reasonableness of the charges that the
CMA sought to recover. For example, the CMA could misguidedly initiate a
burdensome investigation but then fundamentally change the direction of
that administrative proceeding, albeit to the point of an ultimate infringement
decision being taken. In that situation, why should the undertaking
concerned (which would already have incurred costs of defence and
potentially a financial penalty) be required to pay for the costs of the initial
misguided investigation? If the CAT is to be the decision-taker under a
prosecutorial system for CA98 infringement decisions, then (leaving aside
the principle, for one moment) we would hope that the CMA's costs would be
the subject of judicial scrutiny (by the CAT or the Costs Office).

Lok pomr S
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INSTITUTIONAL REFORM AND THE ENFORCEMENT
OF COMPETITION POLICY IN THE UK

STEPHEN WILKS

A. THE CONSULTATION ON REFORM

On 14 October 2010 the Secretary of State for Business, Innovation and
Skills in the new Coalition Government, Vince Cable, announced that I
am minded to merge the Competition Commission and the competition and
markets investigation function of the Office of Fair Trading (OFT) to create
a single, streamlined expert competition and markets authority”.! This ration-
alisation of the enforcement agencies comprises the first major reform of the
UK competition regime since the 2002 Enterprise Act and, while it is a shock
(there was no mention of this in the Coalition’s Programme for Government),
it is hardly a surprise. It gives substance to a submerged debate which has been
rumbling on for about five years and is of fundamental importance. This is
no simple organisational rearrangement. Competition enforcement agencies are
prominent, independent and potentially highly intrusive bodies entrusted with
some of the most powerful economic laws in a modern market economy. The
design of the agencies, including their processes, their inter-relationships with
other agencies, their leadership and their enforcement culture, is of paramount
importance. It will determine the effectiveness of the UK competition regime
for the next decade.

This article is speculative and intended to contribute to the debate about
reform. It is written at a relatively high level of generalisation to coincide with
the publication of the detailed options for consultation. The article does not
attempt to engage in detail with the content of the Consultation Paper that
was published by the Department for Business Innovation and Skills (BIS) on
16 March 2011% with a closing date for responses of 13 June 2011. It seeks
to contribute to a consultation debate which should be well grounded, critical,

Stephen Wilks is Professor of Politics at the University of Exeter. He was a Member of the
Competition Commission 2001-09 and was appointed as an Ordinary Member of the Com-
petition Appeal Tribunal in January 2011. The views expressed in this article are the author’s
alone.

'V Cable, “Changes to the UK Consumer and Competition Bodies”, statement by Vince Cable,

Secretary of State for Business, Innovation and Skills, BIS, 14 October 2010.

2 Department for Business, Innovation and Skills, “A Competition Regime for Growth: A Con-
sultation on the Options for Reform” (London, March 2011).
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ambitious and not too bogged down in detail. It is important not to lose sight
of some of the fundamental principles of agency design since, as discussed
below, the legislative process is capable of producing some quick fixes and
pragmatic compromises. This article picks up four sets of key principles, in the
form of independence, leadership, processes and relationships, which provide a
context for the more detailed debate that is to come.

The BIS consultation paper is substantial. It goes well beyond the organ-
isational questions of how best to combine the OFT and the Competition
Commission (CC). It includes examination of all the important processes of
the UK regime and offers many opportunities for incremental improvement in
addition to the various options for agency design. Some incremental changes
will be controversial, such as the possibility of introducing mandatory merger
notifications and the possible removal of the dishonesty test from the crimi-
nal cartel offence. Other canvassed reforms are more fundamental, especially
the possibility of moving from an administrative to a prosecutorial model of
enforcement. The consultation appears to be genuinely open and exploratory,
and we can anticipate vigorous debates over the next two years before a new
regime comes into effect during 2013. It appears that there will also be consul-
tations on the shape of the new regime of consumer protection and on private
enforcement of competition law.*> These are interesting times for competition
practitioners.

The main parties involved have been meeting and debating the options
quite intensively. For each of them there is much to play for. The CC will wish
to preserve the proven qualities of decision making by expert groups of inde-
pendent members. The Competition Appeal Tribunal (CAT) will be concerned
about the possibility of mntroducing a fully prosecutorial system and the possible
move away from a full appeal on the merits. The utility regulators will be alert
to the possibility that they will have to use their concurrent competition powers
more actively or, alternatively, that they might lose them entirely. Meanwhile,
the OFT is facing a future of extremely radical change brought about by the
likely combination with the CC and by the second and more genuinely sur-
prising element in Cable’s announcement, the comprehensive redesign of the
British system of consumer protection. Simply rehearsing the implications for
the various agencies underlines the desirability of a rapid move to firming up
the options and moving to legislation. Each agency will be destabilised until a
new regime is in place and there may be a chilling effect on enforcement. The
present timetable is becoming elongated, with legislation unlikely to be enacted
before 2012 and the introduction of new legislated processes as late as Septem-
ber 2013." Before examining the competition options in more detail, it is worth

5 Ihid, 4.
+ Ibid, 110.
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emphasising the mmportance of the consumer changes and their implications
for the enforcement of competition policy.

The OFT is a combined competition and consumer protection agency in
which the consumer side has come to dominate its activities. Of its 640 staff,
only 30% work on competition enforcement and only 24% of its gross expendi-
ture is devoted to competition.” It has always maintained that the two activities
are complementary and in recent years that argument has moulded mission
statements and the organisation of the Office. The mission is “to make markets
work well for consumers”, and the Office has been reorganised on thematic
lines so that integrated competition and consumer analysis is undertaken. The
Coalition proposals will demolish that integrated structure, taking the consumer
protection functions away from the OFT and distributing them between local
Trading Standards Offices, the Citizen’s Advice Service and a new Consumer
Protection and Markets Authority (for consumer credit).® These proposals give
added impetus to the competition reorganisation and are likely to be welcomed
by those consumer bodies that will acquire new powers. The consumer sector
is already being encouraged to support the proposals for transfer of functions.’
Of course, the OFT has been here before. In 2005 it successfully fought off
recommendations from the Hampton Review to move its consumer functions
into a proposed new Consumer and Trading Standards Agency? This time
the proposal is for decentralisation, but again the prospect is that of the OFT
being dismembered. To that extent, it i1s the great loser from the proposed
reforms, and its rump of competition responsibilities would actually have a
slightly smaller budget than that of the CC.

It can be argued that this divorce of competition and consumer protection is
wholly to be welcomed. The allocation of the two responsibilities to the same
office in the 1973 Fair Trading Act was a product of legislative opportunism
and was never systematically planned or based on a coherent design of policy.
A monopolies bill and a consumer protection bill were combined simply to fit
them into a very tight legislative timetable. The rationale for consumer pro-
tection was In part as a measure to reassure consumers about price levels as
part of a wider statutory incomes policy involving control of wages.” Compe-
tition policy and consumer protection were administered separately within the
OFT, but from 1973 the consumer obligations have distracted the senior man-

> Global Competition Review, “Rating Enforcement: The Annual Ranking of the World’s Lead-

ing Competition Authorities” (2010 June) 13(6) Global Competition Review 189; and OFT, “Annual

Report, 2009-10, 65.

Cable, supra n 1.

Ed Davey, speech to Citizen Advice: Consumer Eempowerment Debate, 7 March 2011, avail-

able on the BIS website.

8 See OFT, “Companion Document to the DTT Hampton Review Consultation” (London, 2005).

9 S Wilks, In the Public Interest: Competition Policy and the Monopolies and Mergers Commission (Manches-
ter University Press, 1999), 182-84.
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agement of the OFT from concentrating on competition enforcement. Both
competition and consumer protection are important, but they are very different
regulatory operations, with different tools, different legal bases, and essentially
different clients and targets. The rationale behind the reformed UK compe-
tition regime was a concern to increase efficiency, productivity and growth.
That priority is not served by a preoccupation with protecting consumers from
fraudulent behaviour. Internationally some regimes incorporate the two func-
tions, but across Europe neither France nor Germany, or the EU, combine the
two activities. A focus on competition within a dedicated agency provides the
potential to return to the primary mission of enhancing competitiveness.

B. THE RATIONALE FOR CHANGE

The proposed merger of the competition agencies was announced as part
of the “bonfire of the quangos” exercise with the mmplication that it would
cut costs. This was seen as largely presentational and there was little expecta-
tion of significant cost savings. The possible merger of the CC and the OFT
has a deeper seated rationale, and Robert Peston has suggested that Labour
were on the verge of announcing a combination in Autumn 2009."" All the
same, the costs of the regime are worth bearing in mind. The National Audit
Office (NAO) put the direct costs of competition enforcement at £27m'' but
the Consultation Paper gives a higher estimate of £55.5m.'? The combined
competition enforcement resources devoted to the three core agencies appear
to be:!?

Costs (£m) Staff
OFT 18.9 189
cC 20.6 113
CAT 3.8 16
Total 43.3 318

In fact, the savings element is important and the government clearly expects
savings through streamlining, but also through fees and cost recovery. Remark-
ably a quarter of the questions for consultation deal with cost recovery which is
an unwelcome emphasis when the really serious costs of operating the regime
are, of course, the direct costs to the parties and the wider costs of compli-

' See Robert Peston’s blog on the BBC, Peston’s Picks, 16 September 2010.

""" NAO, “Review of the UK’s Competition Landscape” (London, 2010), 36.

12 BIS, supra n 2, 112.

Sources: GCR, supra n 6, 10; Competition Appeal Tribunal, “Annual Review and Accounts
2009-10” (London, 2010), 9.
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ance and risk aversion. The fees and cost recovery element of the savings
would not necessitate a combination of the agencies, neither could they be
presented as failing organisations. As ministers have conceded, and as the agen-
cies themselves repeatedly stress, government peer reviews and independent
surveys indicate the high standing of the UK authorities. The Global Com-
petition Review’s (GCR) ratings famously place the CC in the 5 star “elite”
category and the OFT in the 4.5 star “Very Good” category, making them
among the global top five agencies (along with the US Antitrust Division of
the Department of Justice and Federal Trade Commission, and the EU Direc-
torate-General (DG) Competition)."

Against this background, and drawing on a deep-seated and almost instinc-
tive reflex of self-justification, the leaders of the agencies have affirmed the
virtues of their enforcement profiles. In fact, there are substantial weaknesses
in the UK regime which have become evident since the launch of the mod-
ernised system in the 1998 Competition Act, weaknesses which have become
substantially more important with the delegation of European competition
enforcement to the UK agencies from 2003. Every analyst will have their own
list of weaknesses, from delays in the processes to the lack of a mandatory
merger notification. This article touches on four shortcomings which have rein-
forced the pressures for reform.

First, the system has become organisationally over-complex. A large merger
such as the 2010-11 News Corporation proposed purchase of the outstand-
ing 60.9% sharcholding in BSkyB has had to engage with DG Comp; BIS;
OfCom; the OFT; the CC; potentially the CAT (and, less predictably, the
Department for Culture, Media and Sport). These are all independent bodies
entrusted with specific legal powers and jealous of their autonomy and status.
Not surprisingly, relations between the bodies have sometimes become tense,
as in the case of the OFT and the CC, where senior staff’ have barely con-
cealed their irritations about the level of references, alleged duplication and
the substance of decisions. This inter-agency tension and jurisdictional overlap
increases costs, creates delay, reduces clarity and limits deterrent effects. Simpli-
fication would be welcome. A second weakness concerns the utility regulators.
Their reluctance to use their concurrent competition powers has been appar-
ent for some years,” but it has been emphasised by the House of Lords and
by the NAO,'® which noted that from 2000 to 2009 the regulators had taken
only two antitrust infringement decisions and made only one market investiga-
tion reference. The tension between direct sectoral regulation and competition

" GCR, supra n 6, 4.

See C Bellamy, “The Competition Appeal Tribunal — Five Years On” in C Robinson (ed), Reg-
ulating Utilities and Promoting Competition (Cheltenham, Edward Elgar, 2006).

House of Lords Select Committee on Regulators, “UK Economic Regulators”, HL Paper 189-1
(2007); NAO, supra n 11, 16, 27.
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regulation creates ambiguity for the companies, for the sectoral regulators and
for frustrated consumers.

The third set of weaknesses concerns the level of OFT enforcement activity.
For antitrust the NAO presented a scathing report in 2005 emphasising a whole
raft of flaws and stressing the low level of enforcement decisions.!” Although
the OFT reacted positively to many of the recommendations, the position on
enforcement decisions has hardly improved. In the 10 years from 2000 to 2010
the OFT took 43 antitrust decisions, only 24 of which were infringement deci-
sions.'"® The Office has advanced many ingenious reasons for this pattern but
in comparative European terms it has become an embarrassment. Of the 1308
cases investigated and the 478 decisions taken by competition agencies across
the EU from 2004 to 2011, only 54 cases and 12 decisions emerged from the
UK, a mere 3% of the European total, with the UK registering fewer deci-
sions than Hungary or Slovenia and the same number as Portugal.'® Part of the
problem is that the OFT has become appeal averse. The majority of infringe-
ment decisions have been appealed to the CAT, which also reduced the level of

fine in most of the cases up to 2005.%°

This factor was spectacularly confirmed
with the substantial 90% reduction of fines in the first six of the bid rigging
cases announced in March 2011.#' The whole process of fighting an appeal
on the merits in the CAT is extraordinarily time consuming for the OFT and
one important element in the new regime will be the opportunity to create a
more robust decision-making process on antitrust cases which can deter and
win appeals. Whatever the reason for a low level of decisions, the NAO has
emphasised the challenge of “building a richer body of case law”* to provide
innovation, certainty and deterrence, while Vince Cable emphasised the time
delays and the “difficulties in successfully prosecuting anti-trust cases”.** A con-
sensus has formed around the need for more antitrust decisions and more and
less time-consuming market inquiries.

A fourth area of weakness concerns the CC. In many ways merger con-
trol is the most successful aspect of the UK regime, but the Commission’s
role illustrates some of the dangers of incremental change and path depend-
ence. When 1t was created in 1948, the Commission was the sole competition
agency and was operating in an environment of extreme uncertainty about
the desirability of competition policy, the economics that underpinned it and
the public interest that it pursued. In this setting, a Commission of Inquiry

7" NAO, “The Office of Fair Trading: Enforcing Competition in Markets”, HC 593 2005-06
(London, 2005).

% NAO, supra n 11, 13.

See DG Comp statistics at, http://ec.europa.eu/competition/ecn/statistics.html

% See R Whish, Competition Law (Oxford University Press, 6th edn, 2009), 367.

2 The Times, 12 March 2011; judgment, Keir Group et al v OFT, CAT 3, 11 March 2011.

2 NAO, supra n 11, 6.

%V Cable, speech to the CBI, 25 October 2010, available on the BIS website.
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was sensible and productive.”* The Commission has been a great survivor and
its mode of decision making, with independent members sitting as a group
to investigate a case, has been sustained for over 60 years. The independ-
ent member model involves groups of three or four part-time members sitting
with a Commission Chairman to investigate cases. The method is not strictly
a second-stage evaluation because the case is considered from first principles,
with minimal material transferred from the OFT. Further, there has been very
little reference to precedent. The CC is not bound by earlier cases and gives
only tangential consideration to UK and even less to European case law. In
this setting, members investigate and decide cases employing expertise, experi-
ence and judgement.

This decision-making model operates within increasingly narrow parameters.
The massive shift came with the 2002 Enterprise Act, where the traditional
public interest test was replaced by the legally binding competition tests of SLC
(substantial lessening of competition) for mergers and AEC (adverse effect on
competition) for market inquiries. These tests are far more technical and subject
to standard economic evaluation working through a series of accepted stages
and outlined in the soft law of the Commission’s published guidelines. By the
time the new regime had bedded down, it was becoming clear that there was
relatively little room for the exercise of judgement and discretion. Case investi-
gation became standardised, with economic theories of harm and routine staff
working papers, with the case closely managed by the Chairman working in
partnership with the inquiry director. The members provide challenge, rigour
and openness. They adapt standard procedures to the specifics of the case, but
the assertion that groups independently mvestigate and decide cases from first
principles has become implausible, as also illustrated in their semi-detachment
from appeals and the negotiation of remedies. The members do provide the
huge procedural reassurance of complete independence, and minority reports
are still made, but by now the devotion of such extensive resources to de novo
examination of cases 1s becoming difficult to justify.

The case for an independent Commission with a full first principles exam-
ination of mergers and market investigations was fatally weakened by the
creation and growing importance of the CAT, which provides the ultimate safe-
guard of appeals against OFT decisions and increasingly against the CC itself.
The essential question now 1is therefore how the undoubted merits and safe-
guards of the CC model could be reproduced within a new Competition and
Markets Authority (CMA). As argued below, it should be possible to migrate
a version of the member system into the CMA, but there will have to be sig-
nificant adaptations. In particular, if the member system were to be applied
to antitrust decisions the whole question of legal consistency and precedent

* Wilks, supra n 9, 12.
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would come into play. This would require more legally aware and systemati-
cally trained members.

This rehearsal of some of the weaknesses in the present regime serves to
underline the importance of the consultation and ensuing reform. It should be
understood that the proposed merger of the agencies is not simply a tidying
up of enforcement; it also has the potential to secure some substantial benefits.
As part of that understanding, it would be a mistake to see the exercise as a
“takeover” either of the CC by the OFT or vice versa. The outcome should
be a new agency distinctively different from either of the pre-existing bodies
and therefore with a new leadership and organisational culture. This is the
“once in a decade” opportunity to improve the UK system, to make it work
more smoothly within the European competition rules, indeed to build upon
the progress of the first 10 years of the modernised UK regime but also to
transcend that regime.

C. THE ProcesseEs oOF CONSULTATION AND LEGISLATION

The consultation process will be tendentious, unpredictable and broad ranging,
A perverse by-product of consultation is that the independence of the agencies
will be temporarily reduced. The dependence of the agencies and the careers
of their staff on ministerial choices mean that it could be expected that deci-
sions would be attuned to the political preferences of the moment. Indeed,
we have already seen the Culture Secretary, Jeremy Hunt, intervening to
encourage News Corporation and the OFT to negotiate structural remedies to
avoid a referral to the CC.% There is clearly a potential for ministers to widen
the current competition tests and to increase the possibility for public interest
interventions, especially in relation to market investigations.”® It is particularly
difficult to read the runes when negotiations will also be taking place within
the Coalition trading off the more interventionist instincts of the BIS Secretary,
Vince Cable, and of his competition minister Ed Davey, against those of the
Treasury and George Osborne.

Experience indicates that the consultation process will be highly skewed with
strong views expressed by those with an interest in the system. We can expect
vigorous expressions of views from lawyers, the CBI and consumer organisa-
tions. It would be beneficial to secure input from the public, from SMEs and
from those knowledgeable about best overseas practice. The consultation views
will feed in to the deliberations of the team preparing to draft the legislation
and to take it through the House. The Competition Minister, the Liberal Dem-
ocrat Edward Davey, appears an able leader of the Bill Team. He took a first

» Financial Times, 25 February 2011.
% On this see BIS, supra n 2, 23.
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in PPE at Oxford and went on to become an economic adviser and shadow
economics minister with the Liberal Democrats. His Bill Team will be craft-
ing the legislation, negotiating with lobbyists, striking compromises with other
parts of government and introducing a pragmatic element into the legislation.
Bill Teams operate in a legislative hothouse where pragmatism and compromise
can trump rational debate and research. There is plenty of room for unpre-
dictable elements to enter the legislation. For instance, the Vickers Review of
Banking will be reporting in September and consultation will throw up less
predictable elements.

D. CHARACTERISTICS OF SUCCESSFUL COMPETITION AGENCIES

A remarkable global consensus has developed over the past 15 years about the
desirability of independent regulatory agencies? and, in particular, that compe-
tition enforcement should be undertaken by such agencies.”® The rationale is
not simply the pressure from business to eliminate crude political intervention
from opportunistic politicians, it is a more sophisticated objective of creating
agencies which undertake credible application of impartial rules in order to
sustain a stable market system. The analogy is the design of independent
central banks whose objective of inflation control becomes self-sustaining
thanks to the universal expectation that they will apply rigorous discipline. In
the case of competition agencies, their independent commitment to market
disciplines within a legal framework provides a credible assurance that blatant
market distortions will be prosecuted and hence serves to provide deterrence
and to create an economic constitution enshrining free market principles.
There are a range of alternative models of how such an agency should be
designed, empowered and resourced. In the case of the UK reforms, questions
of powers and resources will be subject to only minor variation, the big ques-
tion being that of agency design, on which there has been very little focused
research.? One particularly useful insight into good practice in agency design
and operation is provided by Bill Kovacic’s remarkable review of “The Fed-
eral Trade Commission at 100”.** He considers the “institutional foundations
of success”, which include mission, structure, leadership and relationships.

2 See ¥ Gilardi, Delegation in the Regulatory State: Independent Regulatory Agencies in Western Europe (Chel-

tenham, Edward Elgar, 2008).

See S Wilks, “The Unanticipated Consequences of Creating Independent Competition Agen-

cies” (2002) 25(1) West European Politics 148.

For a rare exception see A Mateus, “Ensuring a More Level Playing Field in Competition

Enforcement Throughout the European Union” (2010) 31(12) European Competition Law Review

514.

% W Kovacic, “The Federal Trade Commission at 100: Into Our Second Century” (Washington
DC, FTC, 2009).
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Together with analysis of the operation of the UK regime over the past
decade, and drawing also on insights from other competition regimes, we can
fasten on some of the key issues which need to be addressed and resolved in
the consultation. This article picks out four collections of issues, centring on:
independence; leadership; structure and process; and relationships with other
agencies.

1. Independence

Independence has become the defining feature of successful enforcement
agencies. Independence from political intervention, from capture by business
interests but also arguably independence from populism and from an excessive
commitment to legal or economic doctrines. This is a tall order, and we can
visualise a spectrum defined by the level of political independence, ranging
from an agency that is controlled by elected politicians to an agency that is
entirely independent of elected politicians. The specialist literature terms these
polar opposites as “majoritarian” (ie subject to control by majority focussed
politicians) and non-majoritarian (subject to control by law and professional
standards).*’ The spectrum can be presented as a series of contrasting charac-
teristics as follows:

Majoritarian agency Non-majoritarian agency
Political intervention Direct political guidance, clear No political influence, delegated
mission rules and objectives authority and rule making
Level of initiative Consensual, reactive and com- Proactive, own initiative
plaint-led
Accountability To ministerial bodies To public, Parliament and wider
stakeholders
Leadership Short-term ministerial appoint- ~ Long-term authoritative public fig-
ments ures

Placing the main agencies along this spectrum is a subjective business, but
it can be suggested that DG Comp is towards the non-majoritarian end of the
spectrum, as is the US Federal Trade Commission (FTC). In fact, the FTC is
the classic model of an independent regulatory agency as part of the “fourth
arm of government”, with its five independent commissioners from different
political parties. In contrast, the US Antitrust Division is more majoritarian and
so, it could be argued, are the OFT and the CC, which is in an odd position.
The OFT and the CC are perhaps midway across the spectrum. They exhibit
strong operational independence but are subject to political influence through

31 See M Thatcher and A Stone-Sweet, “Theory and Practice of Delegation to Non-majoritarian

Institutions” (2002) 25(1) West European Politics 1.
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Treasury targets, leadership appointments and the sort of periodic reorganisa-
tion in which we are currently engaged.

What does this imply for the design of the new CMA? A combined OFT and
CC would measure up quite well on the spectrum of independence. Complete
independence is unrealistic, political appointment of leaders in inescapable, and
there is a danger that agencies can move too far away from politically accept-
able enforcement.”> Within these limitations the post Enterprise Act regime has
seen politicians keep their distance and the OFI’s independence in criticising
the Lloyds/HBOS merger was refreshing. Improvements could be made in the
relationship with the Treasury with a reduction in performance targets and the
elimination of measures such as the rather bizarre consumer benefit calcula-
tions. The OFT and the CC have good records of transparent development of
their own rules and procedures, and the OFT 1s capable of taking initiatives
and prioritising its activities. Perhaps the two key issues here are the change in
mission to remove the consumer protection goal and the question of leadership,
which is examined in the next section. The change of mission should have a
side effect of recalibrating the economic principles on which the OFT bases
its enforcement, and particularly re-examining the commitment to consumer
welfare. In the wake of the financial crash, the tendency of the OFT to model
economic behaviour in idealised market settings would bear reconsideration.®
Structural issues and behavioural economics might receive more attention, and
it is worth bearing in mind that the driving principle behind the Enterprise Act
was a desire to increase productivity (and hence growth) rather than to deliver
price benefits to consumers.** This emphasis on growth has re-emerged in the
current consultation.

2. Leadership

Effective leadership i1s an indispensible and often underemphasised foundation
for a successful agency. Externally leaders articulate the mission of the agency,
and should project its competence and achievements and act as advocates for
competition. The internal role is crucial in building morale and creating the
aggressive enforcement culture which marks out a proactive agency. Leadership
1s affected by personality, standing and experience, but it is also structural. It
is bolstered by a secure term of office, respectable rewards and a high-profile
appointment process, such as hearings before legislative committees. Here the

32 See S Wilks, “Competition Policy” in D Coen, W Grant and G Wilson (eds), The Oxford Hand-
book of Business and Politics (Oxford University Press, 2010), 730.

For a review of approaches see O Budzinski, “Monoculture versus Diversity in Competition
Economics”, (2008) 32 Cambridge Journal of FEconomics 295; and S Wilks, “The Impact of the
Recession on Competition Policy: Amending the Economic Constitution?” (2009) 16(3) Interna-
tional Journal of the Economics of Business 269.

3 See Department of Trade and Industry (DTI), “Productivity and Enterprise: A World Class

Competition Regime”, Cm 5233 (London, 2001), 1.

33



12

The Enforcement of Competition Policy in the UK ECJ VOL. 7 NO 1

example of the Governor of the Bank of England provides a yardstick. The

Governor 1s a renewable Crown appointment made for five years and the

Parliamentary Treasury Committee has held hearings to confirm his profes-

sional competence and personal independence. International experience varies

with the composition of the agency leadership. If we take the nine elite or very

good agencies in the GCR rankings, the arrangements are as follows:

Australia

EU DG

Competition

France

Germany
South Korea
UK Compe-
tition
Commission
UK OFT
US Antitrust

Division

US FTC

35

Leadership Arrangements in the
Outstanding Competition Agencies®

Chairman, Deputy Chairman and additional five full-time
Commissioners appointed by the Governor-General for five
year terms.

One Commissioner appointed by the Commission President
subject to Parliamentary hearings. Formal decisions taken by
the full European Commission

Chairman and four Vice Chairmen appointed by the Pres-
ident of the Republic and additional 12 Council members.
Head of investigation branch appointed by the Minister of the
Economy. Five year terms of office.

President appointed by Federal Economics Minister for indefi-
nite term (until retirement).

Nine commissioners; Chairman and Vice Chairman appointed
by the President for three year renewable terms, other seven
commissioners appointed on recommendation of the Chairman
Full time Chairman appointed by the Business Secretary
of State for up to eight years. Three Deputy Commission
Chairmen and 32 Commission members appointed by minis-
ters

Part-time Chairman appointed by Business Secretary of
State for four years, renewable. Chief Executive and Board
appointed by ministers.

An Assistant Attorney General appointed by the President
after confirmation by the Senate

Five Commissioners, appointed by the President for seven year
terms. Subject to confirmation by the Senate. One Commis-
sioner nominated as Chairman.

Table compiled from a variety of sources including agency websites and annual reports.
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The pattern is of seven agencies operating with between one and 36 commis-
sioners, two with a single full-time head and the OFT with a part-time head and
a Board. The newly merged and modernised French Competition Authority,
which began operating in March 2009, is especially interesting. It has a Board
of 17 members, but the decision-making powers are concentrated in the group
of the five Chairman and Deputy Chairmen who sit with the additional expert
members. To ensure a robust two-stage procedure, the Chief Case Handler is
independent and appointed by the Minister of the Economy, who also appoints
a Hearing Officer. The Chairman, Bruno Lasserre, is a judge, and the early
activities of the Authority have been reported as “a resounding success”.*

How should leadership be structured within a new CMA? The consulta-
tion paper specifies a Supervisory Board chaired by a part-time Chairman and
an Executive Board chaired by the Chief Executive.”” This is the model cur-
rently employed by the OFT. It is argued here that this would be a mistake
and that the Board model is singularly ill suited to creating the sort of lead-
ership essential to the new body. The OFT Board at present comprises the
part-time Chairman, the Chief Executive, two executive directors and a major-
ity of eight non-executive directors (NEDs). It 1s a model for the management
of non-departmental public bodies that has become increasingly fashionable
within British government since about 2003 and it is a tepid imitation of the
board of a plc.”® Even in its own terms, the UK plc board model is conten-
tious, and the usual (although voluntary) device of the part-time Chairman is
internationally exceptional and carries the risk of divided leadership. There
has been very little examination of why this model should be appropriate for
public bodies that operate in a radically different context and it can be argued
that this model confuses internal leadership, inhibits external leadership and
impedes clear decision making, responsibility and accountability.’? The little
research undertaken on boards in central government outlines more problems
than successes.*

The position of the NEDs is particularly ill judged. This is not to criticise
the mndividuals who have served as NEDs and have been leading specialists
and conscientious board members, but they have been put into an unproduc-
tive role. The NEDs are part time, they have relatively little opportunity to
engage with the professional staff’ and they have some residual decision-making

% See, eg Cleary Gottlieb Steen and Hamilton LLP, “The New French Competition Authority
and Competition Policy Regime” (2009); and GCR, supra n 6, 54.

3 BIS, supra n 2, 89.

# S Wilks, “Boardization and Corporate Governance in the UK as a Response to Depoliticiza-

tion and Failing Accountability” (2007) 22(4) Public Policy and Administration 443
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Management”, 125.

1 Institute for Government, “Shaping Up; A Whitehall for the Future” (London, 2009), ch 2.
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functions in relation to market inquiries, but they suffer from the limitations on
the role of NEDs in the public sector, including lack of information, lack of
legitimacy and confusion about the role. In particular, “it 1s not clear exactly
whom Whitehall non-executives represent”™! which makes it difficult for them
to contribute expertise or to “lead”. The conventional understanding is that
NEDs are not public figures but rather undertake an internal role of “chal-
lenge” within the Board, as they would be expected to do in a plc. In reality,
of course, the OFT bears little resemblance to a plc: it is not a commercial
organisation, there are no sharcholders to protect, it operates in a complex
public environment and it does not lack challenges. It is challenged by the
Minister and his officials in BIS; by the Treasury; by the Public Accounts Com-
mittee; by the National Audit Office; by the other competition agencies; by
competition lawyers; and by the CAT. Why it should also be subject to internal
NED challenge is far from clear. The board arrangements generate potential
paradoxes, including the possibility that the Chief Executive’s clarity of respon-
sibility might be concealed by the pre-eminence of the Chairman and by the
supervision by the board, and that his articulation of the agency’s mission will
be handicapped. In a large private sector corporation board arrangements are
designed to curb the power and hubris of an all-powerful chief executive; in
the public sector they risk creating a weak, divided and opaque leadership.

The conclusion is clear. If government is serious about creating an inde-
pendent and effective CMA, it should abandon the OFT Board model and
appoint full-time and part-time Commissioners. There are some excellent inter-
national models, such as those found in Australia or France. Retention of the
Board model would need a justification which 1s not to be found in the his-
tory of the UK regime. The Competition Commission has a fine 60 year old
history of using Commissioners whilst the OFT operated perfectly well with a
Director-General up to 2005 (when Sir John Vickers stepped down). Neither
is justification to be found in the context of overseas practice in the leading
competition agencies, in comparison to which the UK arrangements appear
eccentric, exceptional and inconsistent with European best practice.*” Competi-
tion Commissioners would be leading public figures with competition expertise.
They could be confirmed through parliamentary hearings, they could lead with
confidence, engage in public debate and develop an enforcement culture that
would live up to the expectations of ministers and the public.

3. Structure and Processes

A third set of issues concerns the structure and processes of the new CMA,
and especially the processes by which legally binding decisions are reached.

o Thid, 61.
2 See Mateus, supra n 29, 256.
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This promises to be the dominant set of issues during the consultation exercise,
stressing the questions of rigour and fairness. At present, the two-stage process
means that the CC can deliver exceptional levels of objectivity, expertise,
transparency and access to produce a decision-making process for mergers
and market investigations that is regarded as scrupulous and fair. Fair proce-
dures are the magic ingredient that encourages compliance and cooperation
and discourages evasion and appeals; the commitment to a fair hearing has
been the great strength of the CC, and before it the Monopolies and Mergers
Commission.” It is vital to protect elements of that exemplary process within
the new authority in order to maintain the quality of the decisions, but also to
pre-empt as far as possible appeals based on inadequate process. A key question
1s whether an exemplary two-stage process should also apply to antitrust cases.
At present, the UK practice of antitrust decision made by a single-stage process
i the OFT shares some of the drawbacks of DG Comp practices, where the
Commission is rightly regarded with suspicion as prosecutor, judge, jury and
policeman.

One possibility canvassed in the Consultation Paper i1s to make a radical
shift in the system and for the OFT to prosecute cases in front of the CAT.
The prosecutorial system is used successfully in other common law jurisdictions,
especially in the US, Canada and Australia. The CBI has had a major change
of heart and has put its weight behind this model, which has also received
reasoned support from leading lawyers."* Economists could be expected to
be far less sympathetic since economic arguments would become less promi-
nent and the opportunities for the impartial application of orthodox economic
doctrine would be reduced. Despite real interest in this possibility, there are
three further arguments against such a radical change. First is the inconsist-
ency with the administrative method employed by DG Comp and enshrined
i precedent and procedural rules. Companies operating in the UK would be
subject to an administrative process in Brussels for those large cases which DG
Comp chose to investigate, and a judicial process in the UK for cases pros-
ecuted by the CMA. The parallel application of the EU antitrust competition
rules is managed by the coordination mechanisms incorporated in Regulation
1/2003. It 1s not clear whether antitrust prosecutions could be made compat-
ible with the residual control by DG Comp within the European Competition
Network (ECN). Neither is it clear how leniency applications and negotiated
settlements could be coordinated across such different enforcement models. It
bears repeating that the EU rules are the most important for most large busi-
nesses operating in the UK, and the domestic enforcement regime must operate

¥ See Wilks, supra n 9, 333.

" See CBI, “UK Competition Regime, CBI ‘Clean Sheet’ Approach” (London, October 2010);
and B Allan, “Redesign of the UK’s Competition System: The Case for an Efficient Separa-
tion of Powers” (2010) 9(4) Competition Law Journal 389.
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those rules sympathetically. Secondly, in prosecutorial jurisdictions most cases
are settled by plea bargaining and settlement. Equivalent processes would have
to be established with appropriate mechanisms available to the CAT to vali-
date consent decrees, in something like the US Tunney Act process, to provide
public scrutiny and legal certainty for fines and remedies. Nonetheless, the
transparency of enforcement provided by court judgments would be limited,
with many cases settled behind closed doors. Moreover, there will be criticism
of uncertain time lines and access to justice for poorly resourced defendants.
The third argument is more manageable and is simply that the resources avail-
able to the CAT would need to be increased substantially.

If an administrative system is maintained, then we come back to the design
of the two-stage process. It has been argued that the new authority could
reproduce the CC’s system of groups and a part-time membership as a second
stage within the organisation and extend that system to antitrust cases.” But
there are a range of possible options which are laid out rather opaquely in
the Consultation Paper*® and which have already been rehearsed by Allan.*’
It appears imperative that there should be a two-stage process and that the
second stage decision makers should be sufficiently authoritative and independ-
ent to provide clear evidence of mmpartiality, due process and natural justice.
The logic of the argument in this article is that the second stage decision
makers should be the Commissioners, who should undertake, supervise or ratify
decisions of infringement or non-infringement, mergers and market remedies,
with the integrity and authority at their disposal as public figures with respon-
sibility for enforcement.

Commissioners taking decisions at a second stage would be insulated from
the triage and investigatory process at the first stage, at least in respect of
those cases which they are likely to hear. The French expedient of ministe-
rial appointment of the head of the investigatory division is an interesting
way of ensuring first stage independence and avoiding “confirmation bias”
between the two stages. Commissioners might sit with groups of expert part-
time members, especially for market inquiries, where there is no presumption
of individual wrongdoing and a higher risk of organisational bias. This would
perpetuate the strengths of the CC model and would avoid the risk of mar-
ginalising the second-stage decision makers. The Consultation Paper envisages
“pancls made up of independent members”,*® but there is an unacceptable risk
that they would be marginalised within the new agency since they would be at

* European Policy Forum, “Streamlining the UK’s Competition Authorities” (London, October
2010); L Carstensen, keynote speech to the Association of Corporate Counsel Europe Seminar,
9 March 2011.

1 BIS, supra n 2, Fig 10.1.

7 Allan, supra n 44, 397-99.

1 BIS, supra n 2, 101.
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least three stages down the hierarchy of authority (below the Supervisory and
Executive Boards).

Commissioners who take direct responsibility for decisions, and therefore
for delivering the core mission of the competition authority, would provide,
it is argued, a far more robust and effective model. They and their full-time
Chairman would articulate the mission of the CMA and act as a committed
advocate for competition, especially since the new agency will not be distracted
by the need to manage a range of consumer protection functions. We know
this decision-making model works. It is the independent regulatory commission
model that has worked for 100 years at the FTC; the chairman and ordinary
members model that has worked for 65 years at the CC and for 12 years
at the CAT. Less robust models might involve separate divisions within the
CMA; use senior officials as decision makers; draw on NEDs to chair panels;
or merely use panels of part-time members to make decisions. However, none
of these weaker alternatives would deliver the authority and independence that
would persuade complainants, companies, lawyers, the CAT and the ECHR
that complex competition cases were being evaluated with the fairness that
must be the key to successful reform.

The question of appeal to the CAT provides a temptation to limit the
grounds of appeal which should be resisted. The appeal on antitrust decisions is
an appeal on the merits, whilst the appeals against mergers and market inquir-
ies are judicial review (JR) appeals. If a more rigorous second-stage procedure
were established for antitrust decisions in the new authority, the Consultation
Paper proposes a reduced appeal on grounds of JR only. This would be a false
simplification. In practice, the distinction between a full merits appeal and a
JR appeal is quite blurred and depends on the complexities of the case. The
key factor is that a full appeal allows the CAT to substitute its own decisions
for those of the OFT, thus expediting the process, whilst a JR appeal can only
refer the case back to the original decision maker, setting up a prolonged ping-
pong process of successive and time-consuming re-examinations.

4. Relationships with Other Stakeholders

Regulatory agencies succeed or fail on the basis of their relations with clients
and other agencies within the regulatory community. They may be operation-
ally independent, but effective enforcement depends on good working relations,
trust and a framework of cooperation. In terms of agency design, it is therefore
useful to review how the relations between a new CMA and other regulatory
participants can be facilitated. This section examines three central sets of rela-
tionships—between the CMA and the utility regulators, business and Europe.

Initially, there is the sharing of competition enforcement powers with five
of the utility regulators under the concurrency arrangements. Ofgem, Ofwat,
Ofcom, the ORR and the Civil Aviation Authority all have actual or proposed
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powers to regulate their sectors using competition policy or by regulatory rule
making. Ofgem and Ofwat have barely used their competition powers, and
this has caused increasing dissatisfaction ever since the DTIs 2006 concur-
rency review.” The recent NAO report stressed the lack of market investigation

references,”

and there has been discussion about requiring the regulators to
prioritise their competition powers, to make mandatory references or, at the
extreme, for the powers to be transferred to the new authority.

In this area, the government should move with caution. It was originally
expected that the regulatory instruments would fall into disuse as competition
became the main regulator of the utility natural monopolies, a Littlechild heav-
enly vision famously captured in the phrase that regulators should “hold the
fort” until competition arrives.”’ In fact, regulation has continued to be neces-
sary, and the essential question is surely about whether the utilities are being
regulated effectively, not whether one particular instrument is being employed.
Assessing effective regulation is difficult since the regulated markets are both
economically and politically complex. The energy, water and transport indus-
tries are key elements of national and social infrastructure. It is doubtful that
they should be regulated mainly by reference to price levels paid by consum-
ers in retail markets. In energy, for instance, there are major policy concerns
to do with energy conservation, security, infrastructure, fuel type, fuel poverty
and, above all, climate change. In water, the natural monopoly elements are so
dominant that it appears genuinely doctrinaire to insist on measures to create
competition.

If; therefore, there is no compelling reason to privilege competition in the
regulation of the utilities, it may be better to create incremental improvements
in the existing concurrency arrangements rather than seeking to give the CMA
competition powers to be exercised independently of the regulators. In this
area, options along the lines of building up cross-sectoral expertise, perhaps
through a centralised multi-utility investigatory capacity, or even allowing the
CMA to take the initiative on investigations, would seem to be a more con-
structive way forward. An incremental approach along these lines is flagged in
the Consultation Paper® and appears sensible. That does, however, leave the
question of the appeals that the CC currently handles, and it is proposed that
they should go to the CMA, which can deploy expert resources to make a
determination appealable to the CAT. This will require careful design of proc-
esses within the CMA to ensure that appeals are handled independently from

DTI, “Concurrent Competition Powers in Sectoral Regulation” (London, 2006).

0 NAO, supra n 11, 27.

°SC Litdechild, “Regulation of British Telecommunication’s Profitability: Report to the Secre-
tary of State” (London, DTT, 1983), 7.

2 BIS, supra n 2, 79.
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concurrency discussions and underlines again the need to create good work-
ing relations.

A second key set of relationships is with business and business representa-
tives such as the Confederation of British Industry (CBI) and trade associations.
Companies are the main targets of competition enforcement, but it is worth
considering for a moment how a competition agency should engage with this
diverse community of exploiters and the exploited, of culprits and complainants.
The approach to competition regulation, as with much economic regulation, is
built upon education, persuasion, and emphasis on self-interest and deterrence.
The philosophy of regulation is more negotiated than adversarial, and there
is much to be said for encouraging voluntary compliance and a calibrated use
of enforcement tools. The infringements decisions and fines which attract so
much attention are at the extreme end of a scale of enforcement. Regulation
that depends predominately on intervention has failed, and the key is to secure
compliance through peer pressure, reputational anxiety, assessment of risk, and
trust in the fairness and legitimacy of the competition agencies.”

This commonsense approach to reasonable regulation is one reason why
the Minister and his Bill Team will listen carefully to the responses to consul-
tation from corporations and the CBI. There is an opportunity here to make
incremental changes to improve the operation of aspects of enforcement. For
instance, a major improvement would be the introduction of mandatory merger
notifications above a suitable threshold. Completed mergers referred to the CC
have consumed an mordinate amount of time and trouble for the agencies and
also for the parties. Mandatory notification will be unpopular for business, but
it 1s basically in the interest of firms. The complaint will be of excessive regu-
latory burdens, but this criticism could be compensated for by a reduction in
burdens that promises also to enhance the effectiveness of CMA enforcement,
namely the abolition of the criminal cartel offence.

The cartel offence was inserted into the Enterprise Act in a rather dramatic
gesture by Gordon Brown’s Treasury. The Enterprise Act was heavily influenced
by US experience and the criminal cartel offence was seen as rounding out the
portfolio of powers available to the OFT to make it “world class”. The experi-
ence of employing the criminal cartel offence has not been a happy one and
the Consultation Paper devotes a chapter to possible ways of making it more
effective. Far better to abandon it altogether. As has been argued elsewhere,?
the cartel offence would be useful if it could be incorporated into a pyramid
of enforcement and used as a threat of last resort. However, the practicalities
of pursuing a criminal cartel investigation do not allow it to be used flexibly;

S Wilks, “Cartel Criminalisation as Juridification: Political and Regulatory Dangers” in C Bea-

ton-Wells and A Ezrachi (eds), Criminalising Cartels: Critical Studies of an International Regulatory
Movement (Oxford, Hart Publishing, 2011, 341.
> Ibid.
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indeed, it inhibits investigation. The criminal offence demands more rigorous
standards of criminal evidence, which have to be set in place at the beginning
of an investigation. As a recent comprehensive study observes, arguments that
detract from the attractions of criminal enforcement “arise from the character
and constraints of the criminal justice system that are unfamiliar if not inimi-
cal to the approach taken traditionally to competition regulation”. The threat
of criminal sanctions reduces cooperation and instead creates determined
opposition from the parties involved. Furthermore it makes huge demands on
resources. The OFTI’s published review of “Project Condor”, the unsuccessful
prosecution of four airline executives, abandoned in May 2010, makes interest-
ing reading’® It reveals the great complexity, resource requirements and time
delays surrounding this case, and the demands made on senior staff in this and
even more so in future cases.

The criminal cartel offence is intensely unpopular within the business com-
munity, and rightly so. It creates economic crimes with extremely onerous
penalties. These are crimes that are defined by reference to abstract economic
theories of efficiency and welfare,”” and are not ethical crimes of absolute
dishonesty. Recognising this feature, the Consultation Paper proposes to facili-
tate prosecutions by removing dishonesty from the test. In fact, the 10 pages
devoted to discussion of the options for making cartel prosecution easier’®
simply serve to underline the legal and economic ambiguities which, when
combined with the low level of public and business support for criminalisa-
tion, and the necessity to define the offence as outside “national competition
law” (to avoid invalidation if DG Comp investigate the case), further reinforce
the argument for abolition. While cartels should be punished, criminal sanc-
tions are widely regarded as excessive.” Why does this matter? The criminal
cartel offence causes business to view the OI'T with greater suspicion, produces
defensive behaviour, reduces cooperation, and paints the OIT as unreasonable
and unfair. In addition, the failures to prosecute successfully (the only success
being the Marine Hoses case in 2008, in which three UK executives were impris-
oned®—and that resulted from a US plea bargain) calls the OF1’s competence
into question. In addition to all these drawbacks, it should be remembered that
there is no criminal offence in the European competition rules or in the great
majority of other European systems. The criminal threat inhibits exchange of
information across Europe and inhibits cross-national collaboration. It is an

% Beaton-Wells and Ezrachi, ibid, 21.

% See OFI, “Project Condor Board Review”, December 2010, available at www.oft.gov.uk/
shared_oft/board/2010/Project_Condor_Board_Review.pdf.

7 Wilks, supra n 53.

% BIS, supra n 2, 61-71.

% A Stephan, ““The Battle for Hearts and Minds™ The Role of the Media in Treating Cartels as
Criminal” in Beaton-Wells and Ezrachi, supra n 53, 393.

80 R v Whittle, Allison and Brammar (2008) EWCA Crim 2560.
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interesting experiment, but one that has failed and can safely be abandoned.
Moreover, it provides the government with the carrot of reducing the regula-
tory burden to match the stick of mandatory merger notifications.

The third set of important relationships is with DG Comp and the array
of competition agencies across the EU. The UK is, of course, regulated by
European competition law, and the administrative actions of the European
Commission. As far as large companies and market sectors are concerned, the
key role of the new CMA is to enforce the decentralised antitrust powers of the
European treaties, including the aggressive enforcement of anti-cartel measures,
and to negotiate over merger jurisdiction. This aspect of the CMA's effective-
ness surely needs to be recognised in its mission and given due attention in
the design of the new agency. At times, the debate over reform is alarmingly
parochial. The very useful NAO paper on the agencies is entitled “Review of
261

the UK’s Competition Landscape”®' and barely mentions collaborative enforce-
ment with other European agencies. In this regard, the CAT is perhaps the
most European of the competition bodies, with its utilisation of European
jurisprudence, whilst the CC 1s oddly one of the least European, with little
reference to European practice and without membership of the ECN.

The OFT is already influential internationally and within Europe. It is one
of the largest and most well regarded of the European enforcement agencies,
and could become even more influential. There is potential to “upload” UK
priorities and practices into the European regime and every reason to do so.
DG Comp has always been sympathetic to the free market regulatory approach
associated with British governments and it is a powerful vehicle for projecting
British competition culture across Europe. Its role, for instance, in holding the
line on state aid during the financial crisis and restraining some of the more
adventurous plans for corporate rescues was brave and quite extraordinarily
successful. There are a number of areas of agency work where European coop-
eration is mission critical. Consider, for example, the open nature of the British
economy and the fact that many companies operating in the UK have a pan-
European presence. Companies like Santander, Shell and Nestle, and the big
energy conglomerates like Eon and EDE are key players in British markets
but have bases and activities elsewhere in Europe, where they may enjoy anti-
competitive advantages as virtual national champions or as local monopolists.
The extra-UK dimensions of restraints on competition can only be addressed
by effective collaboration with DG Comp and national regulators. Collabora-
tion has developed very effectively through the ECN, although it 1s an open
question as to whether the membership of the regulators in the ECN should
be continued or whether the CMA should assume this role as part of its com-
petition partnership with the regulators.

51 NAO, supra n 11.
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We can expect continuing rounds of reform in European enforcement.
There have been suggestions that standard institutional arrangements should
be introduced for all agencies across Europe, and there is intense dissatisfac-
tion with the uneven levels of enforcement and the diverse and unsatisfactory
nature of many national competition appeal systems.®? In this respect, the CAT
appears exemplary as the only specialised competition court in Europe with full
merits appeal powers in antitrust cases. UK governments have encouraged pri-
vate actions as a means of supplementing public enforcement. If that is still a
preferred mode of enforcement, then should the reforms seek to enhance the
possibility of the CAT becoming the leading hub for competition litigation?
This will presumably feature as an element in the private actions consulta-
tion promised by Vince Cable.®® The discussion of the role of the CMA in a
European context does not lead to a concrete suggestion for agency design but
it does return the discussion to the question of a strong, proactive, confident
leadership which can engage and also lead at the European level.

E. CoNcLUSION

A government that abolishes two of the best competition authorities in the
world is playing for high stakes. And if it does so simply to save a few million
pounds, it is engaging in organisational vandalism and taking the crime of false
economy to new heights. Abolition and merger can only be justified if a signifi-
cantly more effective agency can be created that builds on the wonderfully rich
legacy. The OFT can draw on nearly 40 years of experience whilst the CC
1s the longest standing agency in Europe. These are legacies which command
credibility, respect and legitimacy, and are not lightly to be squandered. We can
therefore conclude this plea for creative agency reform with three final points.

Despite the fact that scores of new competition agencies have been created
over the past 20 years, there is a very limited body of research that defines
the features of successful enforcement agencies.®* This is in contrast to the vast
literatures on the enforcement of competition law and the content of com-
petition economics. Yet agency design taken in the widest sense, to include
leadership, morale and the culture of enforcement, is equally as important as
rigorous legal tests and perceptive economic analysis. In the great reforms that
brought a reinvention of UK competition policy through the 1998 and 2002
Acts, the legal principles and the economic tests were transformed, but not the
agencies. The OFT and the CC were incrementally adapted, thus providing
a stream of continuity that was probably productive at the time. Now is the

%2 See Mateus, supra n 29.
55 BIS, supra n 2, 4.
o See Wilks, supra n 32.
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opportunity to extend the reinvention of UK competition policy to the design
of the agencies, to their structure, processes, leadership and relationships, and
to their independence. The consultation process has a number of fundamental
choices to consider, and it is necessary to transcend the models offered by both
the OFT and the CC.

It was argued above that the consistent and enduring virtue of the CC has
been its scrupulous fairness and irreproachable integrity, reinforced in recent
years by exceptional transparency and access. These are the qualities that must
above all be recreated in the new CMA and they centre on the nature of a
separation of powers within the new body. There is, at the moment, relatively
common ground on the retention of a two-stage model as part of an adminis-
trative process on merger and market investigation decisions, and a willingness
to debate the creation of such a model for antitrust. This is absolutely the
right question for debate during consultation and in the passage of the even-
tual legislation. If we can get this right, then the government’s gamble will
have paid off.

In contrast, the question of leadership has barely been addressed in early
discussions and there is a risk that it will be pre-empted in an expectation
that the OII’s Board model will be perpetuated. As noted above, the British
civil service has adopted as a default option for the leadership of public sector
bodies this imitation of private sector boards. As also argued above, this is
based on a false analogy. It confuses responsibility, inhibits decisive leadership
and creates misleading expectations of accountability. It is therefore argued
that consultation should seck more creative approaches to leadership of the
CMA, and should look abroad for leadership options and analyse with care the
alternative model of a number of competition commissioners who, as public
figures, could make the case for effective competition with the same standing
and vigour with which the Governor of the Bank of England can make the
case for economic stability.
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A Competition Regime for Growth
A Criminal Lawyer’s reaction to the BIS Consultation
Introduction

The Enterprise Act 2002 (“EA 2002”), with its revolutionary introduction of a
criminal cartel offence under s188, came into force in 2003. In the intervening
eight years, three significant events have occurred: on 12 March 2008, the
House of Lords provided a comprehensive over-view of the history of price
fixing and the English law in Norris v Government of the United States of
America [2008] 1 AC 920. Later the same year, the Office of Fair Trading
(“OFT”) conducted the first criminal cartel prosecution in the uncontested case
of R v_Whittle [2008] EWCA Crim 2560; and in August 2008, the OFT
embarked on its prosecution in the BA Case, Regina v Martin George and
Others. This began life as the first contested cartel case in front of a jury in
April 2010 and shuddered to a halt on 10 May 2010 when the OFT offered no
further evidence against the four accused.

As a basis for a considered review of the working of the EA 2002 and a
springboard towards adapting or relinquishing ‘A World Class Competition
Regime’ in favour of a ‘Regime for Growth’, these three events and the
evidence gathered from just two attempted prosecutions of the cartel offence
seem to me to provide somewhat shaky and inadequate experience.

In its elegantly succinct composite opinion, the Committee in Norris reviewed
the authorities on agreements in restraint of trade and summarised their effect:
the common law recognised that an agreement in restraint of trade might be
unreasonable in the public interest — and thus be void and unenforceable — but in
the absence of aggravating features such as fraud, misrepresentation, violence
and the like, such agreements were not indictable.

In such circumstances, the enactment of s188 of the EA 2002 marked a legal
revolution. For the first time, statutory criminalisation of cartels threatened
individual defendants with a five year maximum sentence on conviction for
entering into certain anti-competitive agreements identified in section 188.

The impetus for such an offence was clearly outlined by the DTI in its
consultation exercise and by the emphasis it sought to draw from the paper
commissioned from Sir Anthony Hammond and Professor Penrose. The major
considerations were said to be:

(a) the need to provide strong deterrents to anti-competitive behaviour;

(b) that only the fear of a custodial sentence might serve as a sufficient
deterrent;
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(c) that companies should remain subject to existing civil law sanctions and
criminal sanctions should be reserved for individuals; and

(d) that the offence should be grounded in the requirement for dishonesty.

The reasons for the inclusion of the ingredient of dishonesty were carefully
stated and were a consequence of the consultation process and as such were in
support of a considered policy objective. They were:

(a) the need to send out a strong message that this was to be “a free standing
offence based on dishonesty...” ( The Director of the Competition
Authority, May 2002);

(b) to reinforce and distance the statutory offence from some of the
economic considerations which may arise in Article 81 infringements;

(©) to signal to the individuals through whom activity corporate actions is
directed that individual liberty was at stake; and

(d) to demarcate clearly between competition law and the criminal law.

The Marine Hoses case provides precisely no relevant contribution to the
debate. The case arose from a sting operation by the Department of Justice in
the US and a consequent plea bargain entered into by UK citizens detained in
custody in the US and facing a US indictment which charged them with an
intent based offence: action taken with knowledge of the probable consequences
and having a requisite anti-competitive effect. There is no ingredient of
dishonesty.

The plea bargain achieved on their behalf required a contractual undertaking to
plead guilty to whatever indictment the OFT might subsequently prefer against
them and an agreement not to seek from the Court in England a sentence of
imprisonment that amounted to a reduction from the sentence imposed in the
US.

This degree of orchestration by the United States’ prosecutors received less than
approval from the Court of Appeal: see the judgment of Hallett LJ at paragraph
28 of R v Whittle and others.

The BA case similarly provides little information about the efficacy of the
deterrence of a dishonesty offence or the suggested problems of dishonesty as
an ingredient. The case collapsed almost as it began before a jury. Although the
dishonesty issue was considered by the Court of Appeal in the form of a
judgment in an interlocutory appeal on 28 May 2010: Regina v_George and
Others [2010] EWCA Crim 1148, this was on the discrete point of unilateral
dishonesty.
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The judgment of the Court given by Maurice Kay LJ adopted the test of
dishonesty in the statutory offence which had been articulated by the trial judge
Owen J, namely that :

“...the language of the section is simple and straightforward. It provides that
the offence is committed by an individual who, acting dishonestly, agrees with
one or more others to make or implement one of the proscribed arrangements.
The adverb ‘dishonestly’ may qualify the verb ‘agrees’ but the subject of the
verb is ‘an individual .

We agree with this analysis. Indeed we regard it as self-evident .”

The Court of Appeal held that there was no burden on the prosecution to prove
a mutuality of dishonesty between the parties agreeing to a proscribed price
fixing arrangement.

Against this background, it is with some scepticism that I approach the rationale
provided in the Consultation Paper for now re-examining the nature of the cartel
offence and its efficacy as a penal measure.

The collapse of the BA Case had nothing at all to do with difficulties put in the
way of effective prosecution by reason of the dishonesty ingredient in s188 and
everything to do with failures of management of the prosecution process by the
OFT in their preparation for and delivery of their obligations as a prosecuting
authority.

If no case has yet tested this criminal offence, which was enacted after much
deliberation, consultation and declaration of stated objectives, what basis is
there for asserting, as the Consultation Paper roundly implies, that the removal
of the dishonesty test or its replacement by some other test, is appropriate,
necessary or that it may offer an improved ‘Regime for Growth’?

What are the criticisms which the Consultation Paper identifies?

(a) “there have only been two cases prosecuted since 2003 and this weakens the
offence’s deterrent effect......one of the reasons ...suggested ....is that the
definition of the offence, and particularly the need to prove dishonesty......may
artificially limit the scope of cases....and make those cases disproportionately
difficult to prove.” Paragraph 6.6

The Consultation Paper does not identify who has suggested this and on what
evidence. Nor does it explain how the prosecuting authority is ‘artificially
limited’. What does this mean? In a sweeping but wholly unparticularised
assertion, in paragraph 6.11, BIS states:

“The evidence suggests that having a dishonesty element in the offence may no
longer be the best way to meet the three aims of the criminal offence.”
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In support, BIS cites a survey conducted in 2007. What weight should criminal
policy makers afford to a limited Norwich Law School survey that indicates that
‘only’ 6 out of 10 members of ‘the public in Britain’ believe that price fixing is
dishonest? And since on the basis of this, the majority of the surveyed public
does consider price fixing dishonest, why should not the offence be so defined?

(b) Criticism of the Ghosh test

The Ghosh test has survived as the test for dishonesty in every offence in which
such an ingredient is required to be proved since it was established by the House
of Lords in 1982. Whilst not universally popular, it is not regarded as an
obstacle in proving theft, robbery, fraud and myriad other offences, nor are such
offences, because of the test, falling by the wayside in cases tried over the past
thirty years. The Consultation Paper however has found that ‘criticism of the
Ghosh test has persisted and intensified’ (my emphasis) but I confess, despite
Professor Ormerod and a 1999 Law Commission Paper, it is a controversy that
is hardly the talk of café society.

(c) BIS asserts that proving dishonesty in cases which may not involve an
individual who is motivated by personal gain may be particularly difficult.
Paragraph 6.15.

However, the Consultation then disarmingly admits : “this is yet to be properly
tested.”

An analysis of the arguments presented in the consultation paper for the
removal of the element of dishonesty reveals a total lack of evidence in support
of the proposition that to do so would remove ‘the problems associated with the
dishonesty element.’ It merely begs the question: what problems?

Why retain ‘dishonesty’?

The Consultation Paper touches upon one reason at paragraph 6.31 and at foot-
note (98). Is the cartel offence a species of criminal or competition law? If it is
competition law, then a parallel EC investigation could render a prosecution
impossible and the Court of Appeal in the BA Case, in its ruling on a
preliminary question, stated that the dishonesty element was not unimportant in
differentiating the offence from civil prohibitions.

If the cartel offence is a criminal offence which is to carry a deterrent maximum
— five years’ imprisonment — then the factors or ingredients which are present in
the offence should consist of those elements which society recognises as calling
for the criminal prosecution and punishment of the individual’s wrongful
conduct as opposed to civil regulation or sanction.

The Consultation Paper does, after all, list them: hard-core cartels damage
society; competitor businesses agree to co-ordinate activity to drive up prices;
consumers suffer damage; the efficient running of the economy is
compromised.
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Executives who engage in such activities should recognise that if the
circumstances and facts surrounding their conduct are judged by the tribunal,
judge or jury, to have been ’Ghosh dishonest’, they can expect to receive
significant sentences of imprisonment.

Given that 6 out of 10 responses to a theoretical survey found the mere concept
of a price fixing cartel to be dishonest (without any evidence of the
conspiratorial hall-marks of cartel activity to colour their opinion), what
competent, experienced and properly resourced prosecuting authority should be
deterred from taking up the challenge of proving dishonesty?

What is the alternative?

BIS favours the removal of the dishonesty ingredient and a definition of the
offence that excludes agreements made openly or overtly. This is to avoid
difficulties of proving ‘active secrecy’ as against ‘passive secrecy.” In the field
of price fixing cartels, to ask whether an agreement is secret or overt seems the
equivalent of asking whether the Pope is a Catholic. If the aim is to remove a
recognisable and familiar mental ingredient, namely dishonesty, with which the
public and juries are very comfortable and to which the concept of punishment
is easily applicable, and replace it with concepts of active or passive secrecy or
overt action, this seems contrived in the extreme.

Why not adopt the US ‘intent based approach’?

The Supreme Court test in United States Gypsum Co 438 US 422 states that
action undertaken with knowledge of its probable consequences and having
requisite anticompetitive effects can be a sufficient predicate for a finding of
guilt. The answer may be complex.

A good place to start is to look at the careful preparation made by the
Government, before s188 was enacted, to consider the reasons for and the
consequences of the inclusion of the dishonesty ingredient. The Report
prepared for the OFT by Sir Anthony Hammond and Roy Penrose set out the
considerations that argued for dishonesty:

“It signals that the offence is serious....it would go a long way to preclude a
defence argument that the activity....is not reprehensible....might have
economic  benefits....might have attracted exemption. The possible
disadvantage is that....an approach of ‘dishonesty’ may be difficult for juries to
understand. However, given the context in which hard core cartels take
place....the facts will demonstrate that the parties realised what they were
doing was dishonest....”" Report paragraph 2.5

Hammond and Penrose also gave careful consideration as to who might be the
appropriate body to conduct any cartel prosecution. They began by adopting
the criteria set out in the (Phillips) Royal Commission on Criminal Procedure
1981 Report, namely that prosecutions should be fair, open, accountable and
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The arguments are that expertise in criminal prosecution would have to be
created; that recruitment for a small team where the cases will, by their nature,
be complex becomes more difficult; that small prosecution teams are in danger
of becoming isolated from general developments in criminal law and practice;
AND, ‘the most potent risk...that there may be a temptation for such lawyers to
become too close to the policy demands of the organisation which they serve
and to develop a solicitor /client relationship rather than a relationship of a
prosecuting lawyer executing an independent judgement...objectives will be ill-
served if cases collapse as a result of abuse of process arguments and the
prosecution system....falls into disrepute....."

“The arguments developed in this paragraph...were strongly supported by
those whom we consulted who have responsibility for the enforcement of
criminal law.” Hammond Penrose Report : paragraphs 3.5 - 3.9

For these reasons, the Hammond Penrose Report recommended the option of
vesting the responsibility for criminal prosecutions of the cartel offence in the
Serious Fraud Office.

How did the Government and the OFT react ?

The recommendations of the Hammond Penrose Report were accepted. In
October 2002 in the House of Lords, Lord McIntosh on behalf of the
Government said: “... the expectation of the Government, the SFO and the OFT
is that the SFO will carry out all prosecutions initially.....the SFO has the
necessary resources and experience for the criminal prosecution of this type of
case....” Hansard: 28 October 2002 Column 69.

In October 2003, the OFT published its Memorandum of Understanding
between the Office of Fair Trading and the Director of the Serious Fraud Office
(OFT 547). Paragraph 4 states: “If, after any necessary initial enquiries (and
informal discussions with the SFO), the OFT identifies a criminal cartel case as
being likely to fall within the SFO acceptance criteria, the case will be referred
to the Director of the SFO.....to enable the Director to make an informed
decision as to whether or not the matter should be accepted for
investigation.....”

The ‘Background Note’ at page 4 of OFT 547 reads: “The key criterion that the
SFO takes into account in deciding whether to investigate a suspected offence is
that the suspected fraud appears to be so serious and complex that its
investigation should be in the hands of those responsible for its prosecution.
The SFO regards the criminal cartel offence as potentially falling within this
criterion.”
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So, perhaps, might any experienced criminal lawyer have a similar regard.

Again the relevant question must surely be: why has this referral process not
taken place in those few prosecutions which have taken place or may now be
under active investigation?

There is a further tension which inhibits or complicates the role of the OFT as
criminal prosecutor, namely the conflicting imperatives of the civil enforcement
regime and the ‘fair trial’ obligations of Article 6 of the ECHR when preparing
for and prosecuting a criminal offence.

In responding to the exercise by the EC or the OFT of their role as Competition
Authorities, corporate entities may have to strike a balance between the
practical and commercial consequences of co-operation and non-co-operation.
The civil enforcement process is rooted in the exercise of compulsory powers to
secure evidence and information. The commercial organisation has a keen eye
upon minimising penalties and other commercial losses that may be consequent
upon a protracted investigation and what commercial life may hold after the
Statement of Objections is published. In particular it will have regard to
potential third party liability.

If compromise or reduction of penalty become the preferred objectives, a
carefully managed programme of responding to the competition authority will
be embarked upon.

An individual employee/director is confronted by a wholly different set of
issues. The range of ‘involvement’ in allegedly anti-competitive activity is very
wide. It can range from professional long term hard core cartelists whose
personal financial rewards may be directly reflective of the success of the cartel
(perhaps Marine Hoses) to middle managers who derive no direct financial
reward from implementing what may be little more than concerted practices
(perhaps BA) .

Such an individual faces a protracted investigation, trial by jury and, in the
event of conviction, the potential loss of his liberty as well as his livelihood and
reputation. The criminal process places the defence in a reactive position. The
burden and standard of proof and the effects of Articles 6 and 7 place on the
prosecuting authority the requirement: for the case against an accused to meet
the tests contained in the Code for Crown Prosecutors; to give full and timely
disclosure to the defence of all material that is relevant and which may assist the
defence or have the effect of undermining the case for prosecution; to have
regard on a continuing basis to their role as independent prosecutor, what Lord
Justice Farquharson memorably termed the role of ‘a minister of justice.’

The tension between the civil enforcement process and the rights of an accused
person is recognised by the limitations in Article 12 of the Modernisation
Regulation which prevent disclosure by the EC of material obtained under



6.11

6.12

7.1

7.2

To underline the public interest in criminalising anti-competitive conduct as a
‘dishonesty offence’ is appropriate and is suitably discriminating. Neither
judges nor criminal practitioners should (nor in my experience do) flinch at the
suggested ‘problems’ such a requirement presents. Juries are not incapable of
dealing with allegedly complicated cases. ‘Dishonesty’, even by reference to
the Ghosh test, is not a mystical notion that either juries or business people find
difficult to understand. Honest conduct does not impose standards of behaviour
that business people should find difficult to conform to or recognise. Nor does
service on behalf of the employer evade the individual employee’s
responsibility. Even where the individual has no direct financial interest in the
outcome of the unlawful conduct, juries have little difficulty in comparable
cases — for example corruption — in determining that acting unlawfully to further
the commercial or financial interests of the employer is capable of amounting to
personal criminality.

Similarly, the question whether or not an agreement has ‘an appreciable effect’
on competition is not in itself a complex question, although in a given case the
evidence might be complex. Price fixing or bid rigging are concepts well able
to be understood by the man in the street. The effects on the end consumer of
an agreement which deprives the commissioning or purchasing entity of access
to competitive supplies is not an obscure concept. Nor will it always make
admissible ‘complex’ economic arguments. However if the facts of a particular
case call for it, then such evidence should rightly be admitted.

The Consultation Paper Options

Option 1: To remove the dishonesty requirement and rely upon prosecutorial
discretion and guidance.

This is rightly described by the Consultation Paper as carrying ‘the risk of
making the offence too broad.” It would be likely to bring the offence into
conflict with Article 7 of the ECHR and would also strengthen arguments that
the revised offence was, in reality, ‘national competition law’ not criminal law.
To enact a criminal offence, punishable by up to five years’ imprisonment,
which is prosecutable at the whim or in the discretion of the prosecutor is
repugnant.

Option 2: To remove the ‘dishonesty’ element and exclude ‘white listed’
agreements.

This option also meets with criticism in the Consultation Paper as introducing
the risk of arguments about the scope and interpretation of the excluded
agreements and for its proximity to an anti-trust style approach which would be
more likely to be characterised as ‘national competition law.’ It is unlikely to
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Option 3: replacing the ‘dishonesty’ ingredient with a ‘secrecy’ element.

This option would require the prosecution to prove a prohibited ‘secret
agreement’ where the persons agreeing ‘take measures to prevent the agreement
becoming known to customers or public authorities.’

Mere secrecy is a very unsatisfactory basis for criminalising conduct. This is
recognised by the debate which BIS has initiated between the so called concepts
of ‘active’ and ‘passive’ secrecy. In reality this is striving to arrive at a
redefinition of ‘dishonesty’ in some calorie free way to avoid criminalising
potentially benign agreements and assuage natural repugnance at the
introduction of serious absolute criminal offences.

If the offence is to be targeted at specific behaviour then covert actions are
offensive because they deceive, they mislead and induce the misled to act to
their financial disadvantage — that is they are dishonest. The test in Welham v
DPP achieves its fiftieth anniversary this year, it works, and dishonest
agreements are proved to conviction by its application on a regular basis.

Option 4 : remove ‘dishonesty’ and exclude agreements made openly.

The over inclusive scope of the targeted agreements and the breadth of the
mental element of such an offence make this option objectionable. It is the
preferred option of BIS in the Consultation Paper and underlines the specious
nature of Chapter 6 of the consultative process.

In circumstances in which the dishonesty element in s188 has never been tested
in court, in which no jury has returned a verdict upon an indictment and by
reason of supposed ‘problems and difficulties’ which have not yet materialised,
BIS has proposed a number of options.

The first two options are rejected by the consultation paper itself. By this
rejection, BIS assumes the cloak of reasonableness and balance in its ‘objective’
recommendation of either Option 3 or, for preference, Option 4.

The correct option is to leave s188 unaltered; to give effect to it in appropriately
conducted prosecutions and to punish convicted offenders for their dishonesty.

The factors which led Hammond and Penrose to recommend conduct of such
cases by the SFO and which led to the protocol between the OFT and the SFO
have been ignored. The consequence has been an absence of effective criminal
prosecution and a consultation paper which appears to lack the understanding of
the appropriate role of the criminal prosecution process in England and Wales
and of the sentencing significance of the changes proposed.
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The original intention in criminalising cartel behaviour included the deterrent
effect of imprisonment and a rejection of the alternative spectre of individual
suspects balancing commercial considerations against potential financial
penalties. If dishonesty as an ingredient is removed and the mental element is
reduced to a deliberate knowing secret agreement to bring about an anti-
competitive effect, what is the impact on sentence?

The Courts of England and Wales retain, thankfully, a natural repugnance at
their engagement in sentencing to imprisonment ‘co-conspirators’ of those
whose immunity from punishment has been purchased by their testimony
against the convicted — see the remarks of Hallett LJ in Marine Hose and
passing comments of Hughes V-P in the course of argument in R v G, C, B and
B in the Court of Appeal. What would be the appropriate tariff for such a
‘dishonesty free’ offence ?

The suggestion that a convicted person, almost certainly of good character, who
had derived no financial advantage and had not been shown to have acted
dishonestly would be sent immediately to prison seems improbable. If this is
wrong, then no likely sentence would be such as to deter a hard core cartelist
from involvement in such commercially expedient conduct. Again, see Hallett
LJ in Whittle.

Conclusion

In the exercise of its civil enforcement powers, the OFT is investigator,
prosecutor, determining tribunal and sentencer. Such a combination and
concentration of functions is inimical to the criminal process and contrary to the
‘Phillips Principle.’.

The proposal that structural reform should combine the functions of the OFT
with those of the Competition Commission with the right of appeal to CAT
would serve only to reinforce that concentration.

The proposals contained in Chapter 6 of the BIS Consultation Paper are
characteristically lacking in appreciation of the role of the criminal prosecutor
and should be comprehensively rejected.

Nicholas Purnell QC,
Cloth Fair Chambers
20 May 2011
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Dear Duncan,
A Competition Regime For Growth
| am writing in response to the BIS consultation * A Competition Regime for Growth’.

Rail Freight Group is the representative body for rail freight in the UK. We have a
membership of around 150 companies active in all sectors of rail freight, including train
operators, ports, terminal operators, customers and suppliers. We aim to ensure that
railway and Government policy supports our members in growing the volume of goods
conveyed by rail, where there are environmental and economic justifications for doing so.

The Office of Rail Regulation (ORR) is a key player in rail freight policy and plays an
important role in both setting policy and regulating the key parties, particularly Network
Rail. ORR have also used their competition powers — or the prospect of their competition
powers to influence a number of cases in the rail freight sector.

Whilst we are not experts in matters of Competition policy, we would consider it
appropriate that ORR, who have a specific and detailed knowledge of the rail sector, retain
the flexibility to choose how to address particular market failings using the toolbox of
techniques which they have available. To that extent we would strongly support the
retention of concurrency with the sector regulators. We note that the proposals would in
any event change the nature of concurrency, and urge you to ensure that the details of
such changes act to support the sector regulators in becoming more effective, and do not
add additional bureaucracy to the process.

We have some concerns regarding the proposal to give the CMA a statutory duty to keep
sectors under review. The rail sector is already under a great deal of regulatory scrutiny,
and we are unclear that additional work is necessary. It is also difficult to determine the
‘boundaries’ of any market — for example, issues in the rail freight sector can be masked if
the market is defined too broadly as ‘logistics’ or ‘railways’. Yet the rail freight market itself
is likely to be too small for CMA consideration. The interplay between CMA and the sector
regulators therefore needs careful thought.

Delivering choice for business

Rail Freight (Users & Suppliers) Group * Registered No. 332 4439
Registered Office: 7 Bury Place, London WC1A 2LA



Finally we are unconvinced by the proposals around decision making and appeals. Whilst
we support measures to speed up and streamline, we consider it vital that the decision can
be made by the organisation who most closely understands the market — and who have
been most closely involved in the investigation. The proposals would appear to create
significant potential for duplication.

We would be pleased to discuss any of these points with you in more detail,

Yours sincerely,

M %MQSG\

Maggie Simpson
Policy Manager

Delivering choice for business

Rail Freight (Users & Suppliers) Group * Registered No. 332 4439
Registered Office: 7 Bury Place, London WC1A 2LA
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Consultation Questions

1. Why reform the competition regime?

This chapter sets out an assessment of the strengths and weaknesses of the
UK competition regime and proposes to reform it to: improve the robustness
of decisions and strengthen the regime; support the competition authorities in
taking forward the right cases; and improve speed and predictability for
business.

Q.1 The Government seeks your views on the objectives for reform of the
UK’s competition framework, in particular:

e improving the robustness of decisions and strengthening the
regime;

e supporting the competition authorities in taking forward the right
cases;

e improving speed and predictability for business.

Q.2 The Government seeks your views on the potential creation of a single
Competition and Markets Authority.

Comments:

Reed Smith welcomes the publication of the consultation document by
BIS, which represents the first thorough review of the UK’s competition
institutions and framework for over ten years - since before the
Competition Act 1998. We also welcome the recognition implicit in the
consultation document that the general framework of merger review,
bans on anti-competitive practices, and the scope for market studies is
not proposed to be changed but that there are issues both of substance
and procedure that might be improved. It is also right in our view that
these matters should in general be the preserve of the specialist
competition authorities, rather than politicians.

We consider that the objectives set out above are the right ones for any
changes to the UK’s competition regime. The critical issue is whether
the changes or any of them will assist the British economy by
encouraging and facilitating growth. We support the Government’s
determination to route out anti-competitive behaviour especially cartels
in the interests of the economy overall. In our view, introducing a
mandatory merger notification system would unduly and unnecessarily
delay the completion of harmless mergers; a hybrid system would
introduce unnecessary uncertainty and delay. However, in relation to
strengthening the anti trust regime, we are attracted to the introduction
of a phase 1/phase 2 approach, considering the importance of improved
case management, including both investigation and preparation. We




have also considered several issues with the criminal cartel offence
which have come to light following the thorough analysis of this
offence. Further, we commend the review of the concurrency
arrangements with sector regulators, as we consider that they are in
need of alternation to create more satisfactory results.

We trust that our responses to the consultation paper are both
constructive and practical in order to advance the successful reform of
the UK competition regime.

2. The UK Competition regime and the European context

This chapter sets out the UK institutions that make up the competition regime
and their functions, as well as the European context.

Comments:

For businesses, a key consideration is not only the need to have a
compliance culture but also (i) to be as confident as they are able that
their agreements and commercial policies are enforceable — through
courts if necessary, and (ii) to obtain compensation for losses incurred
by a breach. The consultation paper mentions briefly only some of the
relevant issues in section 5. In our view:

¢ The ability to obtain an opinion or short form opinion as to the
compatibility of agreements under CH 1/Art 101 from the OFT in
relation to novel legal issues is good in principle but is not
working well. One factor inhibiting parties from approaching the
OFT is that there is no ability to withdraw an application. While
clearly the system must not encourage unmeritorious
applications, it would in our view be appropriate if the parties had
a single opportunity to withdraw an application after the OFT’s
initial review. This is an important change that we hope would be
adopted by the OFT and CMA;

e s16 Enterprise Act should be implemented to facilitate the transfer
to the CAT of cases before any court involving the determination
of any infringement;

o stand-alone damages actions should be capable of being brought
in the CAT;

e s47A CA should be amended so that claims might be lodged as
soon as an infringement decision has been made by the EC
Commission, OFT or CMA or sectoral regulator with power to
suspend further proceedings pending the outcome of the appeal




process; this would preserve documents and enable witness
statements to be made at an early stage;

¢ in terms of collective actions for damages, our view is that the key
tools exist already especially with group litigation orders, which
have been used in at least one competition case. We support ‘opt
in’ collective actions for damages actions.

3. A stronger markets regime

This chapter sets out that there is scope to streamline processes and make
the markets regime more vigorous. The key options are: enabling in-depth
investigations into practices that cut across markets; giving the CMA powers
to report on public interest issues; extending the super-complaint system to
SME bodies; reducing timescales; strengthening information gathering
powers; simplification of review of remedies process; and updating remedial
powers.

Q.3 The Government seeks your views on the proposals set out in this
Chapter for strengthening the markets regime, in particular:
e the arguments for and against the options;

e the costs and benefits of the options, supported by evidence wherever
possible.

Q.4 The Government also welcomes further ideas, in particular, on
modernising and streamlining the markets regime, and on increasing certainty
and reducing burdens.

Comments:

Reed Smith recognises that the market regime holds an important role
in identifying practices which might distort competition even though not
falling within the Ch | or Il prohibitions. However, these investigations
are time consuming and expensive for those involved. In our
experience, the direct and indirect costs to a party of participating in an
MIR are significant: leaving aside the diversion and costs of
management time, any party is likely to incur external expert costs in
excess of £1.5m. It is therefore right that such investigations are
relatively few in number. Those that are undertaken should be targeted
according to need and then pursued efficiently. To date the outcomes
of many market investigations appear to have been public policy
focussed rather than competition-based.




We are not convinced of the need for the competition authority to have
the power to carry out in-depth investigations into practices across
markets. Whilst we agree that in some circumstances, a market
investigation in one sector, may uncover concerns in other sectors, we
consider that an extension of investigatory powers to enable cross-
market investigations would likely prove to be a further hindrance to
efficiency. Given that results have so far been disappointing under the
scope of the current regime (perhaps due to poor identification of the
markets that could benefit from or that require investigation), we
consider that extending the scope of investigatory powers in this area
would on balance, be likely to lead to even greater inefficiency, cost and
disruption to business. In our view, the competition authority should
instead focus on ways of improving its initial assessment of which
markets are causing consumer harm and which should therefore be
investigated.

In our view it is not appropriate for the CMA to provide reports to
Government on public interest issues: this would confuse the role of the
CMA which is to be an independent competition authority, and
undermine the key strength of the UK regime which, as the consultation
document points out, is clearly focussed on competition.

In our view, the super-complaints system has not thus far, yielded
sufficient results to justify its extension to incorporate SMEs. An
alternative approach could be to impose a proactive obligation on the
competition authority to consult business organisations in order to try
to identify those markets where businesses are already advocating
harm.

We would endorse the proposal to introduce a statutory timetable for
Phase 1 and consider that a timeframe of 6 months would be
appropriate. We agree that a timeframe of 18 months for Phase 2
investigations is appropriate. In our view, the competition authority
should have the ability to resolve all competition issues during Phase 1,
rather than prematurely advancing to a Phase 2 investigation.

We agree with the proposal to abandon the duty to consult if MIRs are
not made which appears to us to be an unnecessary burden upon the
competition authority.

We agree with the proposed amendments to Sch 8 on remedies and the
proposed extension of information gathering powers at the remedies
stage.

In our view we do not consider it would be appropriate enable the CMA
to review remedies if they are found to be not working as intended. This
risks remedy creep. In our view, the current ‘change of circumstances’
test should be retained but expanded to include manifest error to cover
cases where there is a mistake in an Order arising from a
misunderstanding of a relevant market fact.




4. A stronger mergers regime

This chapter sets out that there is scope for improving the merger regime by
addressing the disadvantages of the current voluntary notification regime and
streamlining the process. The Government is seeking views on: (1) options to
address the disadvantages of the current voluntary notification regime; (2)
measures to streamline the regime by reducing timescales and strengthening
information gathering powers; (3) introduction of an exemption from merger
control for transactions involving small businesses under either a mandatory
or voluntary notification regime. We ask:

Q.5 The Government seeks your views on the proposals set out in this
Chapter for strengthening the mergers regime, in particular:

e the arguments for and against the options;

e the costs and benefits of the options, supported by evidence wherever
possible.

Q.6 The Government seeks views on which approach to notification would
best tackle the disadvantages of the current voluntary regime?

Q.7 The Government welcomes further ideas on streamlining the mergers
regime.

Comments:
In general, Reed Smith agrees that the UK’s merger regime works well;
we have a high regard for the OFT’s merger team.

We question whether the issues regarding undoing completed mergers
outlined in paragraphs 4.3-4.5 really make a convincing case for a
radical change to compulsory notification. BIS recognises that there are
few third party complaints regarding completed mergers. BIS also does
not specifically identify cases where difficulties were found in dealing
with completed mergers resulting in an SLC.

We do not support an automatic stay on integration once the OFT has
commenced an investigation. There does not seem to be a justification
for applying a more restrictive regime where a merger has not been
notified and no finding has been made regarding a referral, than would
be the case if the merger had been notified.

Clarity regarding measures which the CMA could take to prevent pre-
emptive action would however be welcome.

We do not support the introduction of mandatory notification, as we
believe this would place an undue burden on business to notify benign
cases. IF BIS nevertheless wished to introduce mandatory notification,
thresholds should be higher than those discussed at paragraph 4.27,
and mandatory notification (and jurisdiction to review) should not apply
to material influence cases unless a new bright line test is also adopted
to define material influence.




A hybrid system canvassed in paragraph 4.28 would be likely to be
perceived by industry as the worst of all worlds by requiring mandatory
notification and also reserving a power to call in cases below applicable
thresholds.

We would encourage BIS to consider a revision to the referral test,
which does not seem to have been considered. In our view the current
test results in too many cases being referred to the CC and is also
difficult for business to understand. A higher threshold should be
required for referral to Phase Il under a new CMA system.

5. A stronger antitrust regime

This chapter sets out three options for achieving a greater throughput of
antitrust cases: (1) retain and enhance the OFT’s existing procedures; (2)
develop a new administrative approach; (3) develop a prosecutorial approach.
We also ask about the case for statutory deadlines for cases and for civil
penalties for non-compliance with investigations, set out considerations
relating to private actions and invite views on the powers of entry and of
investigation and enforcement.

Q.8 The Government seeks your views on the proposals set out in this
chapter for strengthening the antitrust regime, in particular:

e Options 1-3 for improving the process of antitrust enforcement;
e the costs and benefits of the options, supported by evidence wherever
possible.

Q.9 The Government also seeks views on additional changes to antitrust and
investigative and enforcement powers in paragraphs 5.48 to 5.57, and the
costs and benefits of these.

Q.10 The Government welcomes further ideas to improve the process of
antitrust investigation and enforcement.




Comments:

Reed Smith notes that, as is well documented, the throughput of cases
under the Competition Act achieved by the OFT and the sectoral
regulators is low in absolute terms and compared with other
jurisdictions. While some cases, especially cartel cases, by their nature
are time consuming, the OFT’s track record in bringing cases to a
conclusion has been an issue almost from the very early days of CA
enforcement. The OFT has over the years made a number of changes to
its processes to improve the robustness of its decision making
processes, including the introduction of peer reviews. While these have
lead to some improvements, we continue to believe that such a
piecemeal approach, wholly under the control of the OFT, has not been
sufficient to dispel concerns about the manner and time frame in which
the OFT concludes its investigations. The peer review itself is not
transparent and the extent to which it is effective as a check is
unknown. In our view, a wholly new approach is desirable.

In principle, we are attracted to the prosecutorial approach under which
the OFT or CMA would ‘prosecute’ its case before the CAT. However,
we fear that the public opprobrium attached to any dismissals of cases
would lead the OFT/CMA to pursue even fewer cases. In our view, the
focus needs to be on better case management including investigation
and preparation; with the involvement of senior staff accustomed to
forensic examination of evidence, and legal and economic analysis. For
that reason, we are attracted by the proposal of introducing a phase
1/phase 2 approach as adopted in merger and markets cases, with the
phase 2 process involving both investigation and decision making, as
proposed in paragraph 5.38. As with the CAT, we consider that
involvement of panels of independent members appointed, as now, for
their expertise in competition issues, would substantially assist in
achieving more thorough inquiries and more robust decision making.
We do not support the concept of an internal tribunal: it does not
necessarily lead to any improvement in case preparation — for example,
if the tribunal were to consider that an element needed further
examination, it could only dismiss the case. In the phase 2 model, the
panel would act as an objective check on the investigation and would
direct any further necessary inquiries, as well as take the decision. This
would be more transparent that the current decision making practices of
the OFT.

It this model was adopted, our view is that phase 2 should commence at
some point before the issue of the Section 14 notice.

We support the introduction of binding time scales in phases 1 and 2 for
the investigatory procedure, together with a stop the clock mechanism
in appropriate cases.

In this context, we would note that the OFT is too cavalier in its use of
s26 notices: they are not always prepared with sufficient vigour and too




frequently expose a lack of understanding of the market concerned; nor
is sufficient time given to consultation over the draft.

We note that Government believes that the phase 2 model could be
implemented in a way that was consistent with Art 6 ECHR and we have
no reason to question that analysis.

We note the proposal to give the OFT or CMA power to fine companies
for non-compliance with an investigation (subject to appropriate
safeguards and an appeal mechanism) in addition to the power to
prosecute. Although the consultation paper identifies a number of
difficulties of bringing prosecutions (none of which would have been
unknown at the time the legislation was adopted), no evidence has been
presented of any need to make the change — in other words, there is no
evidence that non-compliance is so widespread to warrant such a
change.

6. The criminal cartel offence

This chapter sets out options for making the cartel offence easier to
prosecute: (1) removing the dishonesty element and introducing prosecutorial
guidance; (2) removing the ‘dishonesty’ element and defining the offence so
that it does not include a set of ‘white listed’ agreements; (3) replacing the
‘dishonesty’ element of the offence with a ‘secrecy’ element; (4) removing the
‘dishonesty’ element and defining the offence so that it does not include
agreements made openly.

Q.11 The Government seeks your views on the proposals set out in this
Chapter to improve the criminal cartel offence, in particular:
e the arguments for and against the options;
e the costs and benefits of the options, supported by evidence wherever
possible.

Q.12 Do you agree that the ‘dishonesty’ element of the criminal cartel offence
should be removed?

Q.13 The Government welcomes further ideas to improve the criminal cartel
offence.




Comments:

We commend the very thorough and objective analysis presented in the
consultation document of the issues surrounding the introduction of the
cartel offence, some of which had been anticipated.

Largely for the reasons given in the consultation document, we do not
support Options 1 or 2. Nor do we consider that introducing an element
of ‘secrecy’ as in Option 3 or ‘not openly’ would necessarily remove
difficulties in prosecution. For example, price signalling through press
announcements would neither be secret or not open but might be part of
a price fixing agreement or concerted practice: would this be within the
scope of the proposed redefined offence? As has been noted, even
price fixing is not necessarily unlawful in all cases if the exemption
criteria are satisfied. Of the options put forward, our preference would
be for the second with a definition of secrecy as in para 6.41, though it is
doubtful whether, say, the use of code names would be sufficient as
these are routinely adopted for legitimate but confidential commercial
projects. We note that the House of Lords in Norris held that secrecy
was not sufficient for criminal conspiracy.

There are considerable difficulties in seeking to run a criminal regime
alongside an administrative one. While we have no objection to the
principle that economic crimes may justify imprisonment, we suggest
that the Government considers more fully precedents in other
jurisdictions as well as the US, such as Israel and Japan. It may be that
a more fundamental reconsideration of the definition of the offence is
required.

In the interim, the OFT/CMA might consider using more frequently the
power to apply to the court for disqualification orders of directors
whose companies have infringed competition law. This is a powerful
deterrent.

7. Concurrency and sector regulators

This chapter sets out three options for improving the use and coordination of
competition powers: (1) sector regulators could agree on a common set of
factors to take into account when deciding whether to use sectoral or
competition powers or competition law primacy could be enhanced; (2) the
CMA could act as a central resource for the sector regulators; (3) the CMA
could coordinate the use of competition powers across the landscape.

Q.14 Do you agree that the sector regulators should maintain their concurrent
antitrust and MIR powers in parallel to the CMA?




Q.15 The Government also seeks views on the proposals set out in this
Chapter for improving the use and coordination of concurrent competition
powers in particular:

e the arguments for and against the options;

e the costs and benefits of the options, supported by evidence wherever
possible.

Q.16 The Government welcomes further ideas to improve the use and
coordination of concurrent competition powers.

Comments:

Reed Smith considers that the concurrency arrangements have not
worked well. Different approaches have been adopted by the different
sectoral regulators both in relation to substance and procedure which
are not necessarily just the reflection of the different sectors concerned.
While we recognise that sectoral specialist knowledge is highly
important in understanding market context, we are concerned that such
a high degree of sectoral specialisation can lead to inconsistency in
outcomes as well as, possibly, a degree of regulatory capture.

We consider that sectoral market and antitrust cases should also come
within the scope of the CMA using the two phase process described
above: sectoral staff could be seconded to the CMA as appropriate to
provide specialist knowledge in handling antitrust cases at phase 2.
This secondment could also apply to market cases. The CMA should
also consult sectoral regulators closely in merger cases.

Clearly there would need to be a system to ensure that the CMA was not
pursuing a phase 2 competition case covering the same ground as the
regulator was investigating using its regulatory powers. In such cases,
the competition case should have priority.

We note the proposal to restructure the concurrency working party
along the lines of the ECN, giving the CMA a case allocation and
oversight role. We would be content to see this remodelled as
proposed.

We have always considered that there was an undesirable lack of
transparency in relation to the concurrency working party: this should
be addressed in any case subject to appropriate safeguards for
confidentiality.

We do not consider it worthwhile for the sector regulators to have an
obligation to use their competition powers in preference to their sectoral
regulatory powers.

An alternative is for sector regulators to have sole ex ante competition
law powers in the regulated sectors and the CMA to hold sole ex post
competition law powers.




The Government might also consider setting a bright line test for case
allocation between sector regulators and the CMA.

8. Regulatory appeals and other functions of the OFT and CC

This chapter sets out the Government’s view that the sectoral
reference/appeal jurisdictions of the CC should be transferred to the CMA. We
also propose the development of model regulatory processes that set out the
core requirements that future regulatory reference/appeals processes should
have.

Q.17 Do you agree that the CMA will be the most appropriate body for
considering regulatory references/appeals currently heard by the CC?

Q.18 The Government also seeks your views on creating model requlatory
processes that set out the core requirements that future regulatory
reference/appeals processes should have.

Comments:

We agree that the CMA would be an appropriate body to take over the
CC’s current role in relation to appeals from the regulatory
references/appeals. To replicate the existing model, the decision
making should be vested in the second phase body using the panel
system described above.

We welcome the proposal to create a model regulatory process: the
existing different systems can only be explained by political issues.

9. Scope, objectives and governance

This chapter sets out that the CMA should have a primary focus on
competition. The Government is committed to maintaining the independence
of a single CMA and proposes that the CMA will: have clear, and potentially
statutory, objectives to underpin prioritisation; be accountable to Parliament;
and, have an appropriate governance structure for a single decision making
body. We ask:

Q.19 The Government seeks your views on appropriate objectives for the
CMA and whether these should be embedded in statute.




Q.20 The Government see your views on whether the CMA should have a
clear principal competition focus?

Q.21 The Government also seeks your views on the proposed governance
structure and on the composition of the Executive and Supervisory Boards.

Comments:

We agree that the objectives of the CMA should be enshrined in
legislation, albeit in broad terms such as the duty to promote
competition. In contrast, the phraseology in the ‘chapeau’ to para 9.2 is
too uncertain and vague. We also agree that the CMA have a duty to
keep economically important markets under review.

We support the proposals for the overall institutional design for the
CMA set out in paragraphs 9.16-20 subject to our view above that the
phase 1 and 2 approach should also be applied to antitrust cases.

It will be important that the CMA continues to carry out MIRs in
consumer focussed cases which raise competition issues, given that
consumer welfare is at the heart of competition policy. There are likely
to be some cases at the margin and the CMA should so liaise closely
with those bodies having responsibility for the consumer tasks currently
undertaken by the OFT to determine which of them should investigate
those which are predominantly raise consumer policy issues.

10.Decision making

This chapter sets out a number of alternative models for decision-making that
can deliver robust decisions through a fair and transparent process. The
Government considers that a number of alternative models can deliver this,
final choices will be guided by considerations relating to: the degree of
separation between first and second phase decision making; degrees of
difference or uniformity of approaches between tools; and, the role and nature
of panels in the different tools available to the single CMA.

Q.22 The Government seeks your on the models outlined in this Chapter, in
particular:

e the arguments for and against the options;

e the costs and benefits of the regime and to business, supported by
evidence wherever possible.

Q. 23 The Government also seeks views on the appropriate composition of
the decision-making bodies set out in this Chapter, and in particular what the
appropriate mix of full-time and part-time members is.




Q.24 The Government welcomes suggestions for alternative decision-making
structures for each of the competition tools that will deliver robust decisions
through a fair and transparent process.

Comments:

Our comments on the proposed decision making models are:

(i)

(ii)

(iii)

Markets: there is some merit in some of the phase 1 case team
being involved in phase 2, though to underline the
independence of phase 2 it is important that at least a
proportion of staff should not have been involved in phase 1.
The current arrangement is that phase 2 starts afresh though
taking note of the phase 1 work: it is important that the
Government is clear about whether it proposes that this
approach will continue or whether phase 2 adopts and builds
on the phase 1 work. In our view it is important that the panel
continues, as it does now, to be responsible, with the
assistance and guidance of staff, for the investigation as well
as the adjudication. The current structure works well and
should be continued;

Mergers: The UK mergers regime works well and is highly
respected. A key element of this is the close involvement of
CC panel members (one of whom being the Chairman or
deputy CC chairman other than in exceptional cases) in the
investigatory and decision making stages at phase 2. We are
wholly opposed to any proposal to adjust or change the
structure such that the phase 2 decision might be made by an
executive decision maker, which would be untried in the UK
system, and which would, as is noted in paragraph 10.37,
involve less independence than the current system. As with
markets, the current arrangement is that phase 2 starts afresh:
it is not clear whether the Government proposes that this
should continue. In this structure, and as noted above, we
propose that the reference test post should be reconsidered as
too many cases are being cleared at phase 2.

Antitrust: for the reasons given in section [5], we consider that
there would be merit in adopting the same 2 phase approach
for antitrust cases as well as for mergers and market
investigations. Under this structure, the panel, would be
responsible for the investigatory and decision making stages
of phase 2.




1. Merger fees and cost recovery
Merger Fees
This chapter sets out options to recover the cost of the merger regime either

by changing the level of the existing fee bands, introducing an additional fee
band or moving to a mandatory notification system. We ask:

12. Q.25 What are your views on options in this section or is there another
fee structure which would be more appropriate and would ensure full
cost recovery under a voluntary/ mandatory notification regime?

Recovering the cost of anti trust investigations

The Government is considering introducing legislation to allow the
enforcement authorities to recover the costs of their investigations in antitrust
cases. This would only apply where there has been an infringement decision
and a fine, non-infringement decisions and investigations dropped for any
other reason would not be charged. We ask:

13.Q.26 Do you agree with the principle that the competition authority
should be able to recover the costs of an investigation arising from a
party found to have infringed competition law? If not, please give
reasons.

14. Q.27 What are your views on recovery where there has been an
infringement decision being based on the cost of investigation?

15. Q.28 What are your views on the recovery of costs in cases involving
considerations of immunity, leniency, early settlement and
commitments?

It is foreseen that any costs to be recovered would be shown on the
infringement decision detailing the fine. We ask:

16. Q.29 Do you agree that this would be an appropriate way to collect the
costs, separates the fine from costs in a way that makes appeals clear
and that the costs should go to the consolidated fund rather than the
enforcement authority?

It is foreseen that the costs element could be appealed. This raises the
question of what happens when the appeal is successful, partly successful or
when the appeal is on the method of penalty calculation only rather than the
substance of the decision. We ask:

17. Q.30 Should a party who successfully appeals all or part of an
infringement decision be liable for the costs element and should a party
who appeals the method of penalty calculation, but does not appeal the
substance of the enforcer’s decision, be liable for a reduction in costs?



Currently there is no legislation to allow the enforcer to charge costs so this
would mean amending the Competition Act 1998. An alternative introducing
cost recovery would be to amend the same Act to allow the level of fine to
cover the cost of the investigation. We ask:

18. Q.31 Should the Government introduce a power to allow the enforcer to
recover their costs, or amend the Competition Act 1998 to enable the
level of fine to cover the cost of the investigation rather than introduce
costs?

Recovery of CC costs in telecom price appeals

19.Q.32 Do you agree that telecoms appeal should be treated in the same
way as other regulatory appeals (e.g. Water Licence Modifications and
Energy Price Control Appeals) in that the CC should have the ability to
reclaim their own costs from an unsuccessful or partly successful
appeal from the appellant at the end of the hearing? If not, your
response should provide reasons supported by evidence where
appropriate.

Recovery of CAT costs

The Government propose to make a change in the CAT’s Rules of Procedure
to allow the CAT to recover its own costs following an appeal. The decision
whether or not to impose costs will rest with the tribunal who will be able to set
aside the costs where the interests of justice dictate e.g. when the appellant is
a small business and the costs of pursuing their legal right of appeal prevent
them from doing so. We ask:

20. Q.33 What are your views on the proposal that the CAT recover their
full costs except where the interests of justice dictate the costs should
be set aside and what affect, if any, would there be on CAT incentives?

Comments:

In relation to costs:

e for mergers: the current UK banding system is clear and has
come to be accepted. We do not consider it appropriate for the
parties to bear the full costs of the merger regime: this would be
out of step with jurisdictions around the world. The current rates,
though much higher than in some jurisdictions such as Germany,
strike an appropriate balance.

e markets: it is not appropriate for the parties investigated to bear
the full costs of the markets regime. In these cases, the parties
are not investigated for an infringement of any prohibition.
Moreover, the work of the OFT/CMA would be outside the control
of the party paying (even in litigation the losing party is free to
apply to have the costs of the winning party taxed).

e antitrust: in our view it is not appropriate to recover costs even
from a party found to have infringed one of the prohibitions. This




would be unprecedented; there would be also a sense of
unfairness as the OFT has a discretion as to which case(s) to
pursue. The recovery of costs should not be confused with fines
which have different motives of punishment and deterrence.

e CAT: the approach should be the same as in the case of the High
Court.

12. Overseas information gateways

This chapter seeks views on how well the information gateway arrangements
are working and whether there is a case for change. In particular, whether
there is a case for amending the thresholds for disclosure of merger and
markets information to promote reciprocity between overseas regulators and
the UK and, if so, how this might be done. We ask:

21. Q.34 How well is the current overseas information disclosure gateway
working? Is there a case for reviewing this provision?

Comments:

We note the arguments for extending the gateways in relation to
information obtained during a merger investigation to overseas
authorities investigating the same merger. We do not see any case for
extension in relation to markets as few other jurisdictions have similar
regimes.

13. Questions on the impact assessment

Mergers

In this section we outline, and quantify where possible, the costs and benefits
of the proposed options regarding strengthening the current voluntary
notification regime, introducing mandatory notification, exempting small
businesses from merger control, streamlining the merger process and
adjusting merger fees.

22.Q.35 Do you have any evidence about the costs to businesses of
notifying mergers to the OFT, in terms of management time and legal
fees?

Anti-trust
In this section we outline the costs and benéefits of the options for achieving a

greater throughput of antitrust cases including enhancing the OFT’s existing
procedures, developing a new administrative approach and developing a




prosecutorial approach. In addition we review the costs and benefits of
retaining the ‘dishonesty’ element in the criminal cartel offence but exclude the
possibility for defendants to introduce economic evidence produced after the
events that constitute the alleged dishonest ‘agreement’.

23. Q.36 Under a prosecutorial system, are there likely to be changes to
the overall costs of the system?

The Impact Assessment presents the likely costs and benefits and the
associated risks of the policy options. In order to do this it is necessary to
understand the costs and benefits of the current system and to make
assumptions. Further, the Impact Assessment seeks to show the extent to
which the policy options meet the objectives.

24. Q.37 Do you have better information about the costs and benefits of
the current competition regime?

25. Q.38 Do you have evidence that indicates better assumptions could be
made to estimate the costs and benefits of the proposed options?

26. Q.39 Are there likely to be any unintended consequences of the policy
proposals outlined?

Comments:

We note the estimates of costs for mergers, markets and some Ch I/l
inquiries, and do not wish to add to them.
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9 June 2011

Duncan Lawson

Department for Business Innovation and Skiils
3" Floor, Orchard 2

| Victoria Street

Westminster

London, SW1H QOET

Dear Sir

Re: Consultation — A Cempetition Regime for Growth: A Consultation on options for

reform

The RMI represents the interests of retail businesses within the automotive industry, one of
the largest industrial sectors in the UK, employing 570,000 individuals in 70,000
businesses. The Retail Motor Industry sector alone has a turnover of £14billion. The RMI has
8,000 members representing the interest of New and Used Vehicle Dealers, Vehicle
Repairers, Motorcycle Retailers, Petrol Forecourts and Vehicle Auction Houses.

The RMI welcomes the opportunity to respond to the Governments consultation — A
Competition Regime for Growth: A Consultation on options for reform.

Overview

A strong and effective competition regime is important to ensure that markets work in a
competitive and beneficial way for consumers and business alike.

We understand that there are benefits of merging the OFT’s competition functions with the
Competition Commission. This move would ensure that there is one body responsible for
competition in the UK which should ensure that the regime is streamlined, focused and has
a good overview of how markets function. A concentration of competition authorities in
cie piace shouid lead to better and more focused use of resources at a time when budgets
are under pressure. '

That said the new CMA needs to ensure that it does not lose functionality and that it
continues the good work that the current authorities have undertaken. We are concerned
that many disputes that have previously been investigated by the OFT wouid not be in
future, as they would be considered commercial rather than competition disputes. We are
particularly concerned with this in an industry where trade partners are of unequal size and
where vehicle manufacturers hold a dominant position. There is a risk that manufacturers
will perceive the new authority to have no interest in their commercial relationships with
trade partners and use this to control the market and stifle competition, in turn reducing
consumer choice and increase prices.

Some years ago we had the ‘Rip off Britain’ Campaign when new car prices in the UK were
some of the highest in Europe. A situation brought about by the dominance of car



manufacturers and their ability to control the market and prices. This led to an enquiry in to
the new car market by the Competition Commission which resulted in legislation to address
the issue. We are not convinced that in future the new Competition Authority will have the
means or the ability to act in a similar fashion. This is particularly concerning with the
European Commission removing the vehicle specific Block Exemption for new vehicle sales
in May 2013. This change is likely to result in manufacturers being more prescriptive in
their relationship with dealers increasing dealer standards, as well as making restrictions on
multi-branding, which in turn will raise investment costs for dealers. The likely result of this
is to force prices up for consumers as dealers attempt to recover their investment. A
situation that would only be compounded if manufacturers believed it was unlikely they
would be challenged either by a weaker business partner or more pertinently the
authorities.

Super-complaint

The option in the consultation to extend super-complaint powers to SME bodies would be a
positive move. It would allow trade association such as ourselves to take action on behalf of
our members in cases where their position has been prejudiced by potential anti-
competitive conduct of a more dominant and powerful trading partner. It would also allow
action on behalf of consumers where our members’ market position has negatively
impacted on them. in the new car retail sector this could be cases where manufacturers
impose onerous requirements on dealers which in turn impact the price of vehicles as
stated above.

If you require any further information please do not hesitate to contact me.
Yours faithfully

Louise Wallis
Head of Business Development

Tel: 01788 538336
Email: louisewallis@rmif.co.uk
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Consultation Questions

1. Why reform the competition regime?
This chapter sets out an assessment of the strengths and weaknesses of the
UK competition regime and proposes to reform it to: improve the robustness
of decisions and strengthen the regime; support the competition authorities in
taking forward the right cases; and improve speed and predictability for
business.

Q.1 The Government seeks your views on the objectives for reform of the
UK’s competition framework, in particular:

e improving the robustness of decisions and strengthening the
regime;

e supporting the competition authorities in taking forward the right
cases;

e improving speed and predictability for business.

Q.2 The Government seeks your views on the potential creation of a single
Competition and Markets Authority.

Comments:

We support the combination of the OFT and the CC to form the proposed
CMA. It seems that such a simplification would reduce the number of
incidences where the OFT (not currently having the responsibilities of the CC)
appears to seek to intimidate the construction industry by imposing fines
which are later quashed or greatly reduced after high court challenges.

2. The UK Competition regime and the European context

This chapter sets out the UK institutions that make up the competition regime
and their functions, as well as the European context.




Comments:

3. A stronger markets regime

This chapter sets out that there is scope to streamline processes and make
the markets regime more vigorous. The key options are: enabling in-depth
investigations into practices that cut across markets; giving the CMA powers
to report on public interest issues; extending the super-complaint system to
SME bodies; reducing timescales; strengthening information gathering
powers; simplification of review of remedies process; and updating remedial
powers.

Q.3 The Government seeks your views on the proposals set out in this
Chapter for strengthening the markets regime, in particular:

o the arguments for and against the options;
e the costs and benefits of the options, supported by evidence wherever
possible.

Q.4 The Government also welcomes further ideas, in particular, on
modernising and streamlining the markets regime, and on increasing certainty
and reducing burdens.

Comments:

We support the simplification of competition processes and the lowering of
hurdles, particular in the public sector procurement of buildings. Standarised
and simplified requirements and pre-qualification criteria should reduce waste,
inconsistency and the exclusion of smaller firms. SMEs should be able to
compete with larger businesses. Accredited systems, such as RIBA Chartered
Practice and chartered membership should be recognised.




4. A stronger mergers regime

This chapter sets out that there is scope for improving the merger regime by
addressing the disadvantages of the current voluntary notification regime and
streamlining the process. The Government is seeking views on: (1) options to
address the disadvantages of the current voluntary notification regime; (2)
measures to streamline the regime by reducing timescales and strengthening
information gathering powers; (3) introduction of an exemption from merger
control for transactions involving small businesses under either a mandatory
or voluntary notification regime. We ask:

Q.5 The Government seeks your views on the proposals set out in this
Chapter for strengthening the mergers regime, in particular:
e the arguments for and against the options;
e the costs and benefits of the options, supported by evidence wherever
possible.

Q.6 The Government seeks views on which approach to notification would
best tackle the disadvantages of the current voluntary regime?

Q.7 The Government welcomes further ideas on streamlining the mergers
regime.

Comments:

5. A stronger antitrust regime

This chapter sets out three options for achieving a greater throughput of
antitrust cases: (1) retain and enhance the OFT’s existing procedures; (2)
develop a new administrative approach; (3) develop a prosecutorial approach.
We also ask about the case for statutory deadlines for cases and for civil
penalties for non-compliance with investigations, set out considerations
relating to private actions and invite views on the powers of entry and of
investigation and enforcement.




Q.8 The Government seeks your views on the proposals set out in this
chapter for strengthening the antitrust regime, in particular:

e Options 1-3 for improving the process of antitrust enforcement;
e the costs and benefits of the options, supported by evidence wherever
possible.

Q.9 The Government also seeks views on additional changes to antitrust and
investigative and enforcement powers in paragraphs 5.48 to 5.57, and the
costs and benefits of these.

Q.10 The Government welcomes further ideas to improve the process of
antitrust investigation and enforcement.

Comments:

6. The criminal cartel offence

This chapter sets out options for making the cartel offence easier to
prosecute: (1) removing the dishonesty element and introducing prosecutorial
guidance; (2) removing the ‘dishonesty’ element and defining the offence so
that it does not include a set of ‘white listed’ agreements; (3) replacing the
‘dishonesty’ element of the offence with a ‘secrecy’ element; (4) removing the
‘dishonesty’ element and defining the offence so that it does not include
agreements made openly.

Q.11 The Government seeks your views on the proposals set out in this
Chapter to improve the criminal cartel offence, in particular:
e the arguments for and against the options;

o the costs and benefits of the options, supported by evidence wherever
possible.

Q.12 Do you agree that the ‘dishonesty’ element of the criminal cartel offence
should be removed?

Q.13 The Government welcomes further ideas to improve the criminal cartel
offence.




Comments:

7. Concurrency and sector regulators

This chapter sets out three options for improving the use and coordination of
competition powers: (1) sector regulators could agree on a common set of
factors to take into account when deciding whether to use sectoral or
competition powers or competition law primacy could be enhanced; (2) the
CMA could act as a central resource for the sector regulators; (3) the CMA
could coordinate the use of competition powers across the landscape.

Q.14 Do you agree that the sector regulators should maintain their concurrent
antitrust and MIR powers in parallel to the CMA?

Q.15 The Government also seeks views on the proposals set out in this
Chapter for improving the use and coordination of concurrent competition
powers in particular:

o the arguments for and against the options;
e the costs and benefits of the options, supported by evidence wherever
possible.

Q.16 The Government welcomes further ideas to improve the use and
coordination of concurrent competition powers.




Comments:

8. Regulatory appeals and other functions of the OFT and CC

This chapter sets out the Government’s view that the sectoral
reference/appeal jurisdictions of the CC should be transferred to the CMA. We
also propose the development of model regulatory processes that set out the
core requirements that future regulatory reference/appeals processes should
have.

Q.17 Do you agree that the CMA will be the most appropriate body for
considering requlatory references/appeals currently heard by the CC?

Q.18 The Government also seeks your views on creating model requlatory
processes that set out the core requirements that future regulatory
reference/appeals processes should have.

Comments:

9. Scope, objectives and governance

This chapter sets out that the CMA should have a primary focus on
competition. The Government is committed to maintaining the independence
of a single CMA and proposes that the CMA will: have clear, and potentially




statutory, objectives to underpin prioritisation; be accountable to Parliament;
and, have an appropriate governance structure for a single decision making
body. We ask:

Q.19 The Government seeks your views on appropriate objectives for the
CMA and whether these should be embedded in statute.

Q.20 The Government see your views on whether the CMA should have a
clear principal competition focus?

Q.21 The Government also seeks your views on the proposed governance
structure and on the composition of the Executive and Supervisory Boards.

Comments:

10.Decision making

This chapter sets out a number of alternative models for decision-making that
can deliver robust decisions through a fair and transparent process. The
Government considers that a number of alternative models can deliver this,
final choices will be guided by considerations relating to: the degree of
separation between first and second phase decision making; degrees of
difference or uniformity of approaches between tools; and, the role and nature
of panels in the different tools available to the single CMA.

Q.22 The Government seeks your on the models outlined in this Chapter, in
particular:
e the arguments for and against the options;
e the costs and benefits of the regime and to business, supported by
evidence wherever possible.

Q. 23 The Government also seeks views on the appropriate composition of
the decision-making bodies set out in this Chapter, and in particular what the
appropriate mix of full-time and part-time members is.




Q.24 The Government welcomes suggestions for alternative decision-making
structures for each of the competition tools that will deliver robust decisions
through a fair and transparent process.

Comments:

1. Merger fees and cost recovery
Merger Fees
This chapter sets out options to recover the cost of the merger regime either

by changing the level of the existing fee bands, introducing an additional fee
band or moving to a mandatory notification system. We ask:

12. Q.25 What are your views on options in this section or is there another
fee structure which would be more appropriate and would ensure full
cost recovery under a voluntary/ mandatory notification regime?

Recovering the cost of anti trust investigations

The Government is considering introducing legislation to allow the
enforcement authorities to recover the costs of their investigations in antitrust
cases. This would only apply where there has been an infringement decision
and a fine, non-infringement decisions and investigations dropped for any
other reason would not be charged. We ask:

13.Q.26 Do you agree with the principle that the competition authority
should be able to recover the costs of an investigation arising from a
party found to have infringed competition law? If not, please give
reasons.

14. Q.27 What are your views on recovery where there has been an
infringement decision being based on the cost of investigation?

15. Q.28 What are your views on the recovery of costs in cases involving
considerations of immunity, leniency, early settlement and
commitments?

It is foreseen that any costs to be recovered would be shown on the
infringement decision detailing the fine. We ask:

10




16. Q.29 Do you agree that this would be an appropriate way to collect the
costs, separates the fine from costs in a way that makes appeals clear
and that the costs should go to the consolidated fund rather than the
enforcement authority?

It is foreseen that the costs element could be appealed. This raises the
question of what happens when the appeal is successful, partly successful or
when the appeal is on the method of penalty calculation only rather than the
substance of the decision. We ask:

17. Q.30 Should a party who successfully appeals all or part of an
infringement decision be liable for the costs element and should a party
who appeals the method of penalty calculation, but does not appeal the
substance of the enforcer’s decision, be liable for a reduction in costs?

Currently there is no legislation to allow the enforcer to charge costs so this
would mean amending the Competition Act 1998. An alternative introducing
cost recovery would be to amend the same Act to allow the level of fine to
cover the cost of the investigation. We ask:

18. Q.31 Should the Government introduce a power to allow the enforcer to
recover their costs, or amend the Competition Act 1998 to enable the
level of fine to cover the cost of the investigation rather than introduce
costs?

Recovery of CC costs in telecom price appeals

19.Q.32 Do you agree that telecoms appeal should be treated in the same
way as other regulatory appeals (e.g. Water Licence Modifications and
Energy Price Control Appeals) in that the CC should have the ability to
reclaim their own costs from an unsuccessful or partly successful
appeal from the appellant at the end of the hearing? If not, your
response should provide reasons supported by evidence where
appropriate.

Recovery of CAT costs

The Government propose to make a change in the CAT’s Rules of Procedure
to allow the CAT to recover its own costs following an appeal. The decision
whether or not to impose costs will rest with the tribunal who will be able to set
aside the costs where the interests of justice dictate e.g. when the appellant is
a small business and the costs of pursuing their legal right of appeal prevent
them from doing so. We ask:

20. Q.33 What are your views on the proposal that the CAT recover their
full costs except where the interests of justice dictate the costs should
be set aside and what affect, if any, would there be on CAT incentives?

11



Comments:

12. Overseas information gateways

This chapter seeks views on how well the information gateway arrangements
are working and whether there is a case for change. In particular, whether
there is a case for amending the thresholds for disclosure of merger and
markets information to promote reciprocity between overseas regulators and
the UK and, if so, how this might be done. We ask:

21.Q.34 How well is the current overseas information disclosure gateway
working? Is there a case for reviewing this provision?

Comments:

13. Questions on the impact assessment

Mergers

12




In this section we outline, and quantify where possible, the costs and benefits
of the proposed options regarding strengthening the current voluntary
notification regime, introducing mandatory notification, exempting small
businesses from merger control, streamlining the merger process and
adjusting merger fees.

22.Q.35 Do you have any evidence about the costs to businesses of
notifying mergers to the OFT, in terms of management time and legal
fees?

Anti-trust

In this section we outline the costs and benefits of the options for achieving a
greater throughput of antitrust cases including enhancing the OFT’s existing
procedures, developing a new administrative approach and developing a
prosecutorial approach. In addition we review the costs and benefits of
retaining the ‘dishonesty’ element in the criminal cartel offence but exclude the
possibility for defendants to introduce economic evidence produced after the
events that constitute the alleged dishonest ‘agreement’.

23. Q.36 Under a prosecutorial system, are there likely to be changes to
the overall costs of the system?

The Impact Assessment presents the likely costs and benefits and the
associated risks of the policy options. In order to do this it is necessary to
understand the costs and benefits of the current system and to make
assumptions. Further, the Impact Assessment seeks to show the extent to
which the policy options meet the objectives.

24. Q.37 Do you have better information about the costs and benefits of
the current competition regime?

25.Q.38 Do you have evidence that indicates better assumptions could be
made to estimate the costs and benefits of the proposed options?

26. Q.39 Are there likely to be any unintended consequences of the policy
proposals outlined?

13
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Dear Mr Lawson

A COMPETITION REGIME FOR GROWTH: A CONSULTATION ON OPTIONS FOR
REFORM

Thank you for the opportunity to respond to BIS’s consultation on reforming the
competition regime.

We agree that the UK competition regime is one of the best in the world, and we support
the Government’s objectives in seeking to improve its efficiency and effectiveness.
Investors need to have confidence in the fairness and transparency of regulatory
decision making processes and in the expertise of the bodies making the decisions.
This is particularly important in the energy sector where the UK needs to attract
unprecedented levels of investment in new infrastructure to meet energy security and
carbon reduction objectives.

We wish to comment on the three aspects below.
1. Independence and impartiality of appeals bodies

To maintain confidence in the appeals process it is vital that the body hearing an appeal
is entirely independent — and seen to be independent — of the body whose decision is
being appealed. As noted in the consultation, this is a requirement of the Article 6
ECHR ‘right to a fair trial’. It is also worth noting that appeals bodies have played an
important role in the evolution of sectoral regulation, and in a number of cases their
decisions have led to significant adjustments in the way that regulators conduct their
business. It is vital that they retain their freedom to bring a fresh perspective and offer
criticism where appropriate.

Under the proposed merger of the OFT and the Competition Commission into a new
Competition and Markets Authority (CMA), the CMA would inherit the appeals role of the
Competition Commission. If decisions previously made by the OFT are now appealable
to the CMA, this could weaken the independence of the appeals process — at least in
perception if not reality. There is no obvious solution to this problem, but it could
perhaps be alleviated by ensuring that primary decisions are made where relevant by
sectoral regulators rather than CMA (as is broadly the case at present), by maintaining
the distinctive culture and staffing arrangements of the Competition Commission within

ScottishPower Corporate Office 1 Atlantic Quay, Glasgow G2 8SP
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the appeals body, and by allowing for certain types of CMA decision (such as anti-trust
cases) to be appealed to the Competition Appeals Tribunal on the merits.

In the energy sector, the majority of competition related decisions are made by Ofgem,
and are appealable to the Competition Commission, notably energy code modifications,
price determinations and licence madifications. The proposed merger of the OFT and
the Competition Commission into a new Competition and Markets Authority (CMA)
should not be a problem in principle, since it will remain independent from Ofgem.
However, it is important that the appeals function of CMA retains the stature and
freedom of thought of current appeals bodies, and that corporate governance and
staffing arrangements continue to support this.

2. Anti-trust regime

The consultation document sets out three options to improve the speed and
effectiveness of anti-trust enforcement: (i) retaining and enhancing OFT's existing
procedures, retaining full merits appeal to CAT; (i) a new administrative approach, in
which an Internal Tribunal within the CMA decides on the case following the Statement
of Objections, with appeal being by way of judicial review; and (iii) a 'prosecutorial
system in which the CMA or sectoral regulators prosecute cases before the CAT which
decides on infringement and penalty.

Given the complexity and subjectivity of the economic arguments which underlie anti-
trust cases, and the significant financial penalties that may result, we consider it is vital
to retain the ability for appeals to be heard on the merits. We therefore favour option (i)
as the only option which preserves merit based appeals to the CAT.

3. Criminal cartel offence

The criminal cartel offence - and the possibility of imprisonment on conviction — plays an
important role in deterring the most damaging forms of anti-competitive agreement.
However, as a matter of principle, such severe penalties must be balanced by stringent
safeguards to ensure that business people can be convicted only if their conduct falls
squarely within the type of hard core cartel behaviour that the offence is designed to
deter. This means inter alia that there must be conscious intent (mens rea) to commit a
criminal act.

Therefore, while we sympathise with the desire to make the offence easier to prosecute
(and hence more effective as a deterrent) we are concerned that removing the
‘dishonesty’ test will seriously weaken the safeguards. As noted in the consultation
document, the dishonesty test serves three purposes: (i) ensuring the offence applies
only to harmful agreements that are unlikely to have countervailing benefits (ii) reducing
the likelihood that conviction would depend on judgements taken on detailed economic
evidence and (iii) signalling the seriousness of the offence in terms that juries would
understand.

Notwithstanding the criticisms of the Ghosh test for dishonesty, it does not seem to us
that any of the proposed alternatives offer the same level of safeguard. In particular,
mens rea is implicit in the natural meaning of ‘dishonest’ and is made explicit in the
second limb of the Ghosh test. Replacing the dishonesty test with prosecutorial
guidance (Option 1) would not provide the appropriate signals to the jury, and we are not
convinced that parallels with the English crime of conspiracy would provide sufficient
comfort — at least in the Scottish courts. Furthermore, we agree that it would be
inappropriate to include within the offence conduct that would not in practice be



prosecuted. Similar objections apply to replacing the dishonesty test with a white-list of
exempt agreements (Option 2) or exempting agreements made openly (Option 4).

Replacing the dishonesty test with a secrecy test (Option 3) does at least provide a
similar type of safeguard, but it is likely to be substantially weaker as a safeguard
without significantly increasing the ease of prosecution. In most business contexts
commercial exchanges are treated as confidential as a matter of default, so the
presence of ‘passive secrecy’ would be dangerously wide as a test; we consider the
prosecution should have to demonstrate ‘active secrecy’, as a minimum, but this may be
no easier than demonstrating dishonesty.

In our view, therefore, the proposed alternatives to the ‘dishonesty’ test do not provide
sufficient safeguards to allow the dishonesty test to be safely removed from the criminal

cartel offence. However, we would be pleased to consider alternative proposals to
address the issues identified in the consultation.

Yours sincerely,

2 e S

Richard Sweet
Head of Regulatory Policy
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Consultation Questions — Severn Trent Water response

We have responded to the questions which specifically relate to the regulated
sectors.

7. Concurrency and sector regulators

This chapter sets out three options for improving the use and coordination of
competition powers: (1) sector regulators could agree on a common set of
factors to take into account when deciding whether to use sectoral or
competition powers or competition law primacy could be enhanced; (2) the
CMA could act as a central resource for the sector regulators; (3) the CMA
could coordinate the use of competition powers across the landscape.

Q.14 Do you agree that the sector requlators should maintain their concurrent
antitrust and MIR powers in parallel to the CMA?

Q.15 The Government also seeks views on the proposals set out in this
Chapter for improving the use and coordination of concurrent competition
powers in particular:

e the arguments for and against the options;
e the costs and benefits of the options, supported by evidence wherever
possible.

Q.16 The Government welcomes further ideas to improve the use and
coordination of concurrent competition powers.

Comments:

We consider that competition powers could often be more effectively used by
the CMA, rather than by the sectoral regulator. This is because a body with
greater experience of applying competition law and experience across other
sectors would have more appreciation of what issues are significant and the
way in which powers can be used. This would contribute to meeting the
Government objectives of improving the robustness of decisions and
improving speed and predictability for business.

We recognise, however, that there are cases where it is valuable to have the
sector experience which a sector regulator can provide. Retaining
concurrency would maintain flexibility for a regulator to take cases where
sector experience was important or in sectors where the regulator has
significant experience in applying competition law. The balance between CMA
and sector regulators could change over time as sector regulator experience
develops.

In order to ensure that the potential use of competition powers is fully
considered by sectoral regulators, we propose that the sector regulators




should be required to inform the CMA of cases where competition powers
might be applicable alongside sectoral powers. This should apply even if the
sector regulator considers that regulatory powers are more appropriate. The
CMA could advise the sectoral regulator on which powers to use and
ultimately have the final decision.

If competition powers were to be used by a sectoral regulator the role for the
CMA would then be to:

1. Have a case allocation and oversight role, with sector regulators
consulting the CMA before they open or close a competition case. The
CMA could advise and ultimately decide on which powers should be
used, and if competition powers are to be used whether the sectoral
regulator or the CMA conducts the case. The CMA would have the right
to conduct the case where it was felt by them, after discussion, that it
was better equipped to do so.

The CMA might be better placed to take a case where:

e The case concerned an issue in respect of which the CMA had
demonstrably greater expertise or experience (such as cartels).

e The case had novel features or wider strategic implications.

e There was a need to adopt a decision to develop competition policy

2. Act as a central resource, providing expertise on competition law and
economics, where a case is retained by the sector regulator.

As set out above, we do not consider it necessary to place an obligation on
sector regulators to use their competition powers in preference to their
sectoral powers. If, however, such an obligation were to be created, we feel
that criteria for assessing which powers to use should be defined, e.g. benefit
to the customer, cost and effectiveness.

The consultation raises the possibility of the CMA having a high-level
objective or being placed under a duty to review sectors subject to concurrent
competition powers. We think it is valuable to review regulated sectors but this
does not necessarily need to be carried out by the CMA. It could be achieved
by external reviews such as the review of Ofwat by David Gray commissioned
last year by Defra.

8. Regulatory appeals and other functions of the OFT and CC

This chapter sets out the Government’s view that the sectoral reference /
appeal jurisdictions of the CC should be transferred to the CMA. We also




propose the development of model regulatory processes that set out the core
requirements that future regulatory reference/appeals processes should have.

Q.17 Do you agree that the CMA will be the most appropriate body for
considering requlatory references/appeals currently heard by the CC?

Q.18 The Government also seeks your views on creating model regulatory
processes that set out the core requirements that future regulatory
reference/appeals processes should have.

Comments:

It would not be desirable for the appeals process to become more legalistic
and the Competition Commission, with its panel of people with the appropriate
expertise, is an appropriate way to hear appeals. We agree, therefore, that
the CMA is the most appropriate body to hear appeals.

We consider that it would be desirable to create model processes for
procedural requirements for appeals, covering issues such as the initiation
process and whether an appeal reviews all aspects of a decision.
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SHEPHERD+ WEDDERBURN

Comments on the BIS Consultation: A Competition Regime for Growth'
13 June 2011

Introduction

1.1

1.2

1.3

14

1.5

We are grateful for the opportunity to comment on the Department for Business Innovation &

Skills consuitation on reforming the UK competition regime.

As the consultation paper recognises, the UK competition system, whilst different in many
respects from its counterparts in Europé and beyond, is widely recognised as a world class
system. This view is held not just by UK practitioners but competition authorities across the

globe and by independent commentators and analysts.

Whilst eve'ry system can benefit from optimisation, we believe that it would be
counterproductive to introduce significant changes to the current system, unless (i) there is a
very strong case for such change and (ii) a very high likelihood that the proposed change

would address the perceived shortcomings.

We believe that the majority of areas identified do not require radical change but would rather

benefit from system optimisation.

Lawyers of the firm have participated in and contributed to various fora that have developed
detailed submissions. In this response we have therefore concentrated on certain key
aspects of the consultation that we regard as particularly important. The remainder of this
document mirrors the strUcture of the consultation document and deais with the following
issues: L \/

¢ Do we need a single CMA?

. & Changes to the markets regime.

¢ Changes to the merger regime.
e Changes to the antitrust regime.
e Changes to the cartel offence.

e Concurrency.

! This response is submitted by Shepherd & Wedderburn LLP. " It does not necessarily represent the views of any of our clients
or of any particular lawyer representing any of our clients.



Do we néed a single CMA?

2.1

2.2

2.3

2.4

25

We do not believe that the case is made for such a fundamental change to the institutional

structure in the UK, given the high regard in"'which the UK authorities are held.

Under the current system the two-tier authority structure operates in the areas of merger
control and the markets regime but not in antitrust where the OFT is the sole decision maker.

The antitrust regime, however, provides for speedy and effective judicial control in the form of

the CAT.

A single authority will no doubt bring with it some procedural synergies and some cost
savings and will closer align the institutional framework of the UK with that in other member

states of the European Union.

However, it will also entail a number of significant dis-synergies including, in particular, the
increased danger of confirmation bias and the loss of different cuitures that produces more

rounded outcomes.

In the consultation document and from discussions with BIS representative it appears that the
importance of independent decision making is understood and greatly valued. It therefore
seems counterintuitive, if not contradictory, to create within a single authority a system of
checks and balances that seeks to mirror the effect of having two authorities. Any such
system will inherently be imperfect and we believe should only be considered if the synergies

clearly outweigh the drawbacks for such imperfections. We do not believe that they do.

Changes to the markets regime

3.1

3.2

3.3

We believe that the markets regime has proved to be a useful tool within the overall
competition regime and that both the OFT and the Competition Commission are already

optimising the use and processes of this tool.

There are, however, three particular areas where further optimisation would be helpful: (i)
reducing the overuse of market studies (i) increasing the cooperation between the OFT and

the CC and (iii) reducing the timeframe for market studies and MIRs.

Overuse of market studies. \We believe that the number of market studies is significantly
higher than‘was originally envisaged. Moreover, some of the studies have focussed on very
small markets where the importance of gaining a better understanding of that market for the

OFT's work (and ultimately for the consumer) was not always immediately obvious. (See 5.3

12574288_2



3.4

3.5

3.6

3.7

3

and 5.4 below on switching resources from the markets regime to deal with increased

enforcement cases).

Increased cooperation between the OFT and the CC. It seems that the choice of markets
and also the decision on whether to refer the matter for an MIR to the CC would benefit from
increased coordination between the two authorities. This would deal with the perception that
sometimes the 'wrong' markets (such as small markets or repeated referrals) are referred
without endangering the benefits of the independent decision making of the two tier structure.
The way the US Department of Justice and the Federal Trade Commission cooperate in an

albeit different context is a.useful example.

In this context we also believe that some of the Phase | knowledge gained by the OFT couid
be effectively transferred to the CC without losing the institutional independence and the

consequential independence of the decision making.

Reduction in timing. A key issue of the current system is the timing of market cases,
particularly if a full market study is followed by a lengthy MIR. For business this often leads to
a large level of uncertainty and hence stasis in the market. A more focussed approach in

selecting markets cases would address this issue somewhat.

Some of this can probably be achieved simply through optimising existing procedures and
early indications from the most recent cases suggest that this is already taking place. In_
addition, increased cooperation between the OFT andl the CC outlined above, would also
contribute. A statutory timescale in Phase | would in our opinion be beneficial by ensuring

that (i) the OFT selects only high priority cases and (ii) proceeds with such cases efficiently.

Changes to the merger regime

4.1

4.2

4.3

We believe that the current voluntary regime works well for businesses by providing a flexible

system which allows the parties to allocate the antitrust risk freely between them.

Retaining the voluntary regime. The shortcomings outlined in the consultation paper appear
to be limited to (i) anticompetitive mergers escaping review and (ii) lack of ability to

unscramble some completed mergers.

As regards the first issue, we doubt that a significant number of welfare reducing mergers

escape review given that customers, competitors and consumer organisations can and often
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4.4

4.5

4.6

4.7

4.8

4.9

4

do bring such mergers to the OFT's attention and given that the OFT has an effective

screening department.

As regards the unscrambliing issue, it is important to bear in mind that not all completed
mergers are difficult to unscramble and in only the most exception cases have the parties
inﬁplemented a merger the mergers with the intention of frustrating a possible subsequent

divestment.

One area of the current system that does give rise to issues of unnecessary complexity for
business is the share of supply threshold. We believe that the issue of smaller mergers giving
rise to significant issues could be more appropriately dealt with by reducing the turnover

threshold.

We do not agree, however, with the very low threshoids which are set out in the consultation
document. They appear to have been set by reference to the turnover of past mergers that .
have been referred. Instead, we believe that they ought to be set by articulating a level of

consumer harm where the impact on UK (consumers) as a whole is significant.

In sections 4.8-4.12 below we have set out turnover thresholds that would in our view be
workable and that would be consistent with international standards. By definition, any
threshold will entail a certain level of imprecision as a result of various trade-offs such as
certainty and practicability on the one hand and the level of regulatory burden and amount of

public resources on the other hand.

A mandatory regime. The thresholds suggested in the consultation paper are set at such a
low level that they would be by far the lowest and most stringent in Europe. Given that the
German system is already regarded as having threshblds that are over-inclusive, the need for

having even lower thresholds in the UK is unclear.

We believe that the consultation document does not adequately analyse when a welfare

reducing (i.e. anticompetitive) merger is sufficiently significant in terms of consumer impact/ -~

the UK economy to merit intervention. Moreover, assuming an average of £31m direct
consumer saving for detecting an SLC .in a merger where the target company achieves
turnover of only £56m lacks credibility, despite the caveat in para 140 of the consultation

paper.?

2 See impatt assessment Tables 20 and 21.
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4.10

4.11

4.12

4.13

4.14

4.15

416

A comparison of merger regimes across Europe and beyond shows that the jurisdictional
thresholds could be set at a much higher level without any suggestions of significant
consumer detriment because of smaller mérgérs avoiding review. In any event Article 22 of
the EUMR allows for a referral mechanism to the European Commission in cases where

below threshold mergers do have a significant impact.

If BIS were minded to introduce a mandatory regime we believe that a notification threshold of
£40-50m minimum turnover for at least two parties would strike the right balance. A £50m
threshold would sit well with the £50 de minimis level set under section 40 Competition Act
1998% and would fall within the same turnover ballpark as set out in the European

Commission's SME definition in Recommendation 2003/361/EC.*

By way of cross-check, France and Spain require €50m and €60m minimum turnover for at
least two parties and smaller countries such as Belgium and the Netherlands €40m and €30m
réspectively. ltaly requires only the target to achieve at least €47m. In addition, most of
these countries also require a much higher combined worldwide or national turnover to

ensure that only larger cases are caught.

The hybrid system. The hybrid option in our view combines the worst of both worlds: the
rigidity of a mandatory notification system with a large degree of uncertainty for below

threshold transactions.

In a fully mandatory system there is a clear trade off between the increased regulatory burden

 for above threshold transactions against the certainty for below threshold deals. In the hybrid

system the overall regulatory burden would increase given that businesses would need to
undertake the same risk analysis for below threshold deals as they currently undertake.
Moreover, the hybrid system would only addresé the 'unscrambling' issue only for above

threshold mergers.

The hybrid option, in our view, simply avoids the important question that needs to be

answered (and that is not rigorously dealt with in the consultation document), namely: At what

level is a merger too small to merit regulatory intervention?

We have set out in 4.9 and 4.10 above workable thresholds by comparison to other regimes

of similar countries (in terms of size or economic output) and by reference to thresholds in

®*The Competition Act 1998 (Small Agreements and Conduct of Minor Significance) Regulations 2000, Sl 2000/262 reg 4.

* hitp:/feur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:1 :2003:124:0036:0041:en:PDF
12674288_2 ' )



other relevant legislation. We do not believe there is merit in a merger regime below those

thresholds, voluntary of mandatory.

5.1

52

5.3

5.4

5.5

5.6

Changes to the antitrust regime

We agree with the two principal concerns in the consultation paper, namely that (i) there are
too few cases and (ii) those cases that are taken on take too long to decide. In addition we
believe that the current system of closing cases by administrative priority ié overused. This
can lead to a number of unsatisfactory outcomes from un-appealable de facfo clearances at
one end of the scale to a signal to business that the OFT is unlikely to pursue cases of a

particular category (even if that is not the intention of the case closure).

However, in our view it is not the effectiveness of the CAT and the consequentially more
elaborate internal processes of the OFT which has lead to low numbers of cases and long
processes. The timing of current and more recent cases suggest that the OFT is much

speedier and more efficient in proceeding with cases.

We believe that there has been too much focus on markets cases (see 3.2 above) at the
expense of enforcement cases. The combined expenditure of both UK authorities in
2008/2009 on the markets regime amounted to £16m which is more than on merger control

(£14.5m) and not significantly below that spent on enforcement (£19m).5

Given the more or less direct benefit to the economy of successful enforcement cases and

the less immediate upside of many market cases, a relatively easy remedy would be to shift

~ resource away from markets and towards enforcement. This could be achieved by allocating

resource to a markets case only where robust likely outcomes can be demonstrated that lead

to a significant upside for consumers/the economy.

The additional resource could be used by the OFT to take on not only large high impact cases

but a range of cases that will provide it with a track record across industries, regions and

markets that will enhance deterrence.

We do not believe that reducing the scope of appeals to the CAT would benefit the system.
in addition to serious questions of human rights compliance, it seems counterintuitive to deal

with judicial intervention in cases by curbing judicial poWer rather than facilitating systems and

® See para 11.4 of the consultation paper.
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5.7

processes that allow the authority (CMA or OFT) to adopt more rigorous decisions that

withstand such judicial scrutiny.

We believe that the prosecutorial system would be an innovative and dynamic way of
balancing the various forces that pull into different directions: rigorous decisions, effective
judicial control, speed and equality of arms. As this would require a comprehensive re-
modelling of the entire competition enforcement regime, we question whether at this particular
juncture this is the most cost-effective way of producing the desired outcome of more and

quicker decisions.

Changes to the cartel offence

6.1

6.2

6.3

6.4

6.5

6.6

We do not believe that there is a need to change the current cartel offence. At the time the
offence was introduced, it was done so on the basis that it ought to be applied cautiously and
only in extreme cases. Therefore, the absence of a large number of cases is not in itseif a

cause for concern.

The 'dishonesty' concept is one that is well established in other areas or criminai law and we
therefore believe that it would be more confusing for juries to introduce an entirely seif-

standing concept.

Option 1. Replacing 'dishonesty' with prosecutorial guidance gives rise to serious concerns of

legal certainty and hent:e compatibility with fundamental human rights principles.

Option 2. Removing 'dishonesty' but carving out a 'white-list' from the offence would put form
above substance. There is a long track record of issues encountered by the European
Commission in designing ‘white-lists’ for its block exemptions. In a criminal law context, such

issues would be aggravated by the criminal sanction.

Option 3. Replacing 'dishonesty' with 'secrecy’ seems intuitively workable but it will give rise
to new and significant issues such as defining the boundary between normal commercial
confidentiality and secrecy. If, as is suggested in the consultation paper, the concept of
'active secrecy’ were introduced one would faced with a new legal concept and the
uncertainty that would entail. We therefore doubt that it would make the offence significantly

more understandable fo potential juries nor would it make it significantly easier to apply.

Option 4. Removing 'dishonesty' but carving‘ out agreements 'made openly'. This would

remove some but not all of the issues in the secrecy option. In particular, it might capture
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commercially confidential but otherwise beneficial agreements and by contrast it might not

catch otherwise harmful conduct where realistically customers have no alternative sources.

7. Concurrency

7.1 We agree that the current system of concurrency does not work well. In theory, concurrency
should mean a higher level of intervention, as one authority can intervene when the other
does not. This is not, unfortunately, how the system has evolved in practice. It seems to us
that sectoral regulators are more comfortable using their ex-ante regulatory powers whilst the
OFT is perhaps understandably reticent about initiating cases in an areas in which it has less

industry knowledge.

7.2 In our view a clear separation of ex ante reguiation poWer and ex post competition
enforcement would address that issue. Given the absence of a significant number
competition enforcement cases in the regulatory space, we believe that little is lost in
disintegrating sectoral and competition law powers. Whilst there might be short term dis-
synergies in terms of industry knowledge, it seems to us that a too narrowly focussed sectoral

approach can lead to similar dis-synergies.

7.3 By contrast, being able to draw on competition [aw, public law and regulatory approaches
from other areas can prove a more effective mechanism to achieve positive outcomes in

terms of policy objectives.

Shepherd & Wedderburn LLP
13 July 2011
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COMMENTS ON THE DEPARTMENT OF BUSINESS, INNOVATION & SKILLS’
CONSULTATION

A COMPETITION REGIME FOR GROWTH: OPTIONS FOR REFORM

The Simmons & Simmons LLP EU, Competition & Regulatory Group we Icomes the opportunity to
respond to the Department of Business, Innovation & Skills’ consultation document “A competition
regime for growth: options for reform”.

1. General comments

Given the breadth of the questions raised in the consultation, we ha ve chosen to focus on the
proposals r elating to five major issues: the proposed sin gle CMA, p roposed ch anges to the
markets and merger ¢ ontrol regimes, strengthening the antitrust regime, and the proposed
substantive changes to the definition of the cartel offence.

In brief,
e we do not believe that the case for a unified authority has been made out

e of more imp ortance in o ur view is that the UK authority or authorities should be pro perly
resourced with skilled and highly t rained legal and econo mic experts able to m anage
cases, be t hey merger, market, or antitrust, in the context of well reso urced companies
supported by expert private practitioners

e we believe that neither a mandatory nor a hybrid mandatory approach to merger control is
justified by the risk that the authorities may mis s some anti-competitive mergers or by the
relatively few cases where real difficulties are encountered in assessing a merger that has
completed. We therefore support the retention of the volunt ary system with strengthened
interim measures

e we remain in favour of institutiona | separation of powers between i nvestigators and
decision makers and therefore support measures to do so within antitrust cases. However,
if option tw o (changes to the administrative procedure) is chosen over option three
(prosecutorial approach) we believe that there should be full merits review by the CAT

e we believe thatthe cartel offence should be restricted to the most serious of cartel
activities and that a re cognised criminal test should be applied to distinguish be  tween
criminal and civil liability. For that r eason, we reject all of t he proposals to dispense with
the dishonesty test

e we donot supportthe suggestions in relation to fee s for merger co ntrol and antitrust
investigations.
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2. Amalgamating the Competition Commission and Office of Fair Trading into a_single
Competition and Markets Authority

21 Should the Office of Fair Trading and the Competition Commission be merged?

The level of objective independence which the “fresh pair of eyes” are able to provide is in our
view a real benefit of the current system, and we remain to be convinced that a merged entity will
in practice be able to deliver benefits which outweigh its loss. We re cognise that there is some
duplication of effort wh en the Pha se Il merger (and market) investiga tion initially launches and
every effort should be made to limit the degre e of dup lication. However, some duplication is
inherent in any system which provides an inde pendent review of initial conclusion s. In order to
maintain the distinction between initial review a nd in-depth analysis, and to avoid t he allegations
of a single entity bein g prosecuto r and adju dicator at b oth stage s levelled so often at the
European Commission, the CMA would need t o replicate the “independence” of its members or
officials at the second stage. Thisinturn would lead to the very duplication of effort which is
criticised.

Arguments that busine sses find it difficult to understand the present two-tier str ucture see m
unconvincing. It seems that sign ificant cost savings would not be delivered by th e merger. In
particular, serious case work in all of the procedures under discussion requires substantial trained
human resource to be devoted to  it, with a need for substantial inpu t of experie nced senior
officials and well trained and man aged case workers with legal, eco nomic and administrative
expertise, and there are no shortcut s if high quality decision making is the goal. Nor is it clear to
us that a single CMA is central to the govern ment’s vision of an imp roved comp etition regime.
There may be some gains in terms of the speed of the merger review p rocess, but these should
be capable of being delivered through streamlining current procedures. For all of the above
reasons, we are not convinced that the case for a single CMA has been adequately demonstrated,
or that it would be capable of delivering the efficiencies on which the proposal is predicated.

It will be a considerable challenge to ensure independent Phase Il d ecision-making in merge rs
and market cases in a single authority, and without preserving that strength of the present system
we do not b elieve the merger should take place. In addition, merger would creat e the situation
where under the market regime a single body would select a market for investigation, conduct a
market study, then after a market investigation reference impose remedies includ ing potentially
the remedy of divestitu re. Very strong checks and balan ces would need to be builtin to the
system if a single body exercising all of these functions were to be considered legitimate and
immune fro m confirmat ion bias, in circumstances where these powers are unusual in world
competition law. As discussed belo w, we woul d favour the introduction of merits appeal from
market inve stigation reference decisions and t he need for this is grea ter if there is a move to a
single CMA.

3. The markets regime

3.1 General comments

Whilst we a cknowledge the importance the Government attaches to th e UK marke ts regime, we
agree that t here are areas where there is sco pe for improvement. We note in particular t he
proliferation of market studies and believe that there is a need to put the first phase of the
markets regime onto a proper statut ory footing, to codify its objectives, and to set out the criteria
for launching a market study. Se ction 5 of t he Enterprise Act 2 002 seems to usto be o ver
stretched as a basis for the first phase of the markets regime.

We are also in favour of streamlining the investigation process by reducing timescales where this
is appropriate and feasible. Limiting the timescale for phase 1 investigations, for example, is one
area where this may be the case. If there is a need for in depth analysis, then a market reference
should be considered. Howe ver, it would be wrong to measure the success of the markets
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regime by the number of reference s that are made. Ide ally, more effort should be use d to
highlight issues that can be resolved at the market study phase.

Whilst there is also a clear need for the markets regime to remain flexible, we do not advocate the
regime straying into areas which should be the preserve of antitrust investigations.

3.2 Modernising the markets regime
(A) Enabling investigations into practices across markets

It is apparent that some practices, such as below cost selling, exist across many
different markets. Given capacit vy constraint s and the sector kno wledge an d
expertise required, we envisage that it would be difficult in practicet o investigate
such practices on a horizontal basis. Ther e is clearly a n eed to con sider such
practices in their market context and we are concerned that a horizontal approach
would not sufficiently take into account the individual market nuances.

(B) Enabling the CMA to provide independent reports to Government

We are str ongly in favour of preserving the competitio  n focus of the markets
regime. We have concerns inre lation to wh ether expanding the scope of the
CC/CMA’s remit would put an unacceptable strain on its r esources a nd detract
from its main focus.

(©) Extending the super-complaint system to SME bodies

We agree that both barriers to entry and conduct by large companies which have a
detrimental effect on small busine sses are potential areas to be tackled to promote
competition and growt h. We no te thatth isissu e take s high prio rity in the
Government’s ongoing transparen cy drive. Broadening the sup er-complaint
system to SME bodies would certainly fi t with t he efforts th at have been made in
the public p rocurement context to improve acc ess to public sector co ntracts by
SMEs. However, we have conce rns over th e resource implication s fort he
OFT/CMA. The definition of an SME is  very wide and it is arguably the smaller
businesses which have a greater need for a platformt o air their competition
grievances. We theref ore suggest restrictin g the scope of the supe r-complaint
system to those issues which affe ct small enterprises as opposed to both small
and medium enterprises, if it is determined that a change alo ng the lines proposed
is to be made.

3.3  Streamlining the markets regime

It is self-evident that th e markets regime shoul d operate efficiently with out unnecessary delay or
uncertainty. Statutory timeframes are helpful in providing certainty for businesses. Our con cern
would be the loss of fle xibility that a rigid timef rame might entail in re lation to a market study
where there is an oppor tunity for participants in the market to resolve issues by giving voluntary
undertakings, thereby a voiding a re ference to the CC. For that reason , we would support a six
month time frame for p hase 1 market studies, provided there is some flexibility built in where
voluntary measures are being negotiated in good faith by market participants.

As for introducing infor mation gathering powers for phase | investigations, we do not think th at
this should be introduced for all market studies, given the excessive burden that it would place on
businesses. We thin k that there might be scop e for introdu cing such powers at a later stage in
the market study, if it h as become apparent that genuine competition concerns exist. A clear

trigger point would need to be identified, however, for example some kind of reasonable suspicion
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test (which of course w ould require the definition of a stat utory threshold for inter vention, which
we favour).

In relation t o phase Il investigation s, we think that there might be some meritin  reducing the

statutory timescale from 24 months to 18 mo nths. Howe ver, we note that most cases to date

have actually completed within the last month of the reference period and that one particula r
ongoing investigation h as exceeded the 24 month period. There would need to be confidence,
therefore, that phase |l investigations could generally be completed within this revised timeframe.
Some flexibility would clearly need to be built in to allow for cases which, for unavoidable reasons,
overrun. We would, however, strongly supp ort the intr oduction of a timetable for agree ing
remedies, which in the past have on some occasions taken an  unacceptably long time to

conclude.

34 Increasing certainty and reducing burdens

We are generally in favour of introd ucing tools which make the markets regime less burdensome
for business. A statu  tory definition of a market study with a st atutory threshold fort he
commencement of an investigation is desirable, and necessary if enhanced investigation powers,
as proposed, are to be granted.

On the issue of the interaction between market investigation references and antitrust enforcement,
we do not think that th e markets regime should be used to investigat e specific b reaches of
competition law. The markets regime is conce rned primarily with industry level market featur es
whereas the antitrust regime is co ncerned (primarily) with individual competition law breaches.

We are more concerne d to see that enhanced and robust antitrust enforcement procedures are
put in place so that individual breaches can be dealt with separately under the antitrust regime.

We would suggest that merits appeal to the CA T should be introduced for market investigation
reference decisions. T hese are ve ry similar to Chapter 2/ Article 102 procedures in their mar ket
and effects analyses, and can imp ose the remedy of break-up on fre e enterprise undertakings
which can be more serious, so  there seems no prin cipled basis for distin guishing the se
procedures from antitrust cases — especially if the single CMA is formed.

4. The merger regime

4.1 General comments

As the co nsultation paper acknowledges, the current UK merger regime is a system that works
well. It is a system which is high ly ranked among its inter national pe ers in terms of te chnical
competence, independence from political process, transparency, accountability and robustness of
decisions.

The consultation paper identifies two principal disadvantages with the current UK merger regime:

1) the risk of missing anti-competitive mergers, the extent of which it acknowledges may n ot
be significant;

2) a suggestion that the effectiveness of the competition framework is hindered because the
competition authorities are investigating a high proportion of completed mergers — which
may be more difficult to undo and/or where it may be more difficult to apply appropriate
remedies.

The paper also notes that the current UK merger regime is considered slow in comparison with its
peers and that any streamlining of the merger review process would be welcome.
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We share the view set o ut in the consultation th at the current regime is, in overall te rms, working
well. We are of the view that robust two phase decision-ma king is a large part of this. We agree
that change s to certain aspects of the regime may be de sirable, but we do not agree that a
complete o verhaul of the voluntary system is required or justified. We considerthat the
disadvantages identified above in relation to the current system should not be exaggerated and
can be dealt with, in most part, by improvements to the existing regime. Improving the intelligence
and market monitoring functions of the OFT’s Mergers Intelligence Officer, for example, will mean
that fewer anti-competitive mergers are missed.

4.2 Mandatory versus voluntary regime

In the context of a voluntary notification system it is inevitable that the competition authorities will

have jurisdiction over a sizeable nu mber of completed transactions. We do not accept, however,
that the absolute number of completed transactions which create d ifficulties for the effective

functioning of the comp etition framework is high. We do no t consider that the limited number of
cases is sufficient justification to change the current UK reg ime to a full mandatory notification or
hybrid mandatory notification system.

The consultation paper notes that a change to a mandatory merger regime would increase the
regulatory burden and cost to both business and the competition authority. The increased cost to
business in cludes le gal, administra tive and ma nagement time. This cost also ext endstoth e
delay in completing transaction s (because of the need to  wait for a clearance decision), which
means that efficiencies flowing from pro-com petitive deals are delayed, and will also mean that
parties no longer have the flexibility to move quickly where the commercial opportu nity requires
this. We would be con cerned that the UK may become a less  attractive jurisdiction for M&A
activity as a result of the introduction of a mandatory and suspensory merger control regime. The
consultation paper note s that there are also costs for the competitio n authority, because t he
number of transactions that they will need to revi ew will be significantly higher. There would also
be a significant set-up cost in implementing such a new system.

We would rather see sensible improvements  being made to the current voluntary UK merg er
regime. We provide below specific f eedback on the proposals in the consultation to improve the
voluntary system. We also provide some specific comments on some elements of the proposals
to introduce a (full or hybrid) mand atory notification system, which we do not consider to be
necessary or justified.

Specific comments

4.3 Strengthened interim measures

Option 1 for strengthening interim measures is the proposal that a statutory restriction on further
integration should app ly automatically as soon as the competition authority co mmences an
investigation into a com pleted merger. We are concerned that the u se of such an automatic
trigger would have disproportionate results for the many transactions where there is either no risk
of further integration or no risk of ultimately identifying a substantial lessening of competition. The
Government should be wary of this risk o f disproportionality. The solution may be to find a
sensible middle groun d between the curren tsystema nd whatis beingpro posedin t he
consultation.

Itis not en tirely clear what the scope of the proposal for reversal measures put forward in
paragraph 4.15 is. We believe that such a power would be inappropriate in a voluntary system. If
the suggestion is that th e contractual obligations in a transaction could be ignored so as to shift
risk back onto the seller after a transaction has b een completed, we would oppose this attempt to
introduce a suspensory system by t he back do or. Indeed this would be an extra ordinary and
damaging change in the UK’s corporate landscape.
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We would have no objection, in principle, to a penalty being introduced to deter parties fro m
taking integration measures in breach of interim restrictions. However, we believe that linking that
penalty to t he 10% of group turnover figure, e ven if that fi gure only provides for the ma ximum
possible fine, is inappropriate. Given that the U K merger regime would still not be a suspensory
one, we co nsider that this type of ongoing breach of a prohibition against integration would be
better dealt with by periodic penalt y payments based on a small percentage of average dail y
aggregate turnover of the party concerned.

4.4 Jurisdictional thresholds

Given that we do not consider that there is any need or ju stification to move to a (full or hybrid)
mandatory notification regime, we have not considered th e proposed jurisdictional thresholds in
any detail. We would, however, note the following:

1) the jurisdictional threshold proposed for t he full mandatory notification regime appears to
us to be low, in absolute terms and in comparison to peer jurisdictions across Europe;

2) the jurisdictional threshold proposed for the hybrid mandatory notification regime seems to
us to combine the disadvantages listed a bove (failure to capture anti-com petitive
transactions and the need to investigate completed mergers) for transactions whe re the
target had UK turnove r of less than £70 million together with the added burden to
business and the competition authority of a mandatory system where the target generated
UK turnover above that level.

The consu Itation also seeks views on whethe rthere sh ould be changes to the jurisd ictional
threshold if the current voluntary system is maintained. At paragraph 4.38 it is sugg ested that the
current share of supply test lacks “objectivity” and that this is something that is not ap preciated by
the business community. The consultation pap er then goes on to sugg est a change whereby the
competition authority would have jurisdict ion to | ook at all mergers except those bet ween small
businesses (for which exemption the propose d threshold s are set q uite low). We doubtt he
business community would welcome a system where the competition authority has jurisdiction t o
look at all mergers (apart from small mergers).

4.5 Small merger exemption

We are in principle in fa vour of a specific exem ption for small mergers. We recognise that small

mergers may cause a substantial le ssening of competition within the markets in which the parties
to that merger operate. However, we also consider that there is a point at which that competition
concern is so limited that the public benefit of remedying it is outweighed by the costs incurred by
the competition authority in having to investigate. This is consistent with the rationale behind the
current de minimis exception. However,t  he current de minimis exception still contai ns
considerable scope for the OFT to exercise its discretion. We co nsider that the busine ss
community would benefit from a bright-line, revenue-based exemption test for small mergers.

4.6 Information gathering powers

We consider that extending the co mpetition authority’s information gathering powers in relation to
the main and third parties at phase | is a sensible proposal. We agree that this cou Id reduce the
likelihood of a merger under investigation being referred to Phase | I. We accept thatthe se
extended powers would need to be accompanied by powers for the com petition authority to stop
the clock if information requests were not complied with.

4.7 Timing of remedies

We also consider that the business community would welcome the ability to offer remedies earlier
in Phase I, even if these remedies are wider than w hat would be required if offered later. Parties
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to mergers would then be able to consider what is important for them a nd take the best decision
on that basis. We consider that parties to mergers are sufficiently sophistica  ted to be able to
weigh up the mix of commercial, legal and risk factors involved in such a decision.

4.8 Merger fees

We understand that, given the current number of transactions being investigated, the curren t
level of merger fees is not sufficiently high to ensure the recovery of the full costs of the merger
control regime. However, we are n ot convinced that any of the options being considered in the
consultation would resolve this situation.

We do not consider that it would be appropriate for the UK merger regime to be ch anged into a
(full or hybrid) mandatory notificatio n system in order to ensure that more mergers are notified ,
thereby generating gre ater merger fees and  guaranteeing full co st recovery. We would be
uncomfortable with such a disproportionate solution. Also, paragraphs 170 and 172 of the Impact
Assessment appear to indicate th  at the fees proposed in the consultation for a mandato ry
notification regime would probably need to be higher than those set out in order to ensure full cost
recovery as the costs of the mandatory system would themselves be higher.

We consider that the current level o f merger fees is already high, both in absolute terms and in
comparison with international peer jurisdiction s. Therefore, we are resistant t o any furth er
increases. If such increases are unavoidable, we consider that the in troduction of a fourth band
with higher fees for transactions wh ere the target has a hig h UK turnover would be the preferred

route. Has any consideration been given as to whether calculating merger fees on the basis of
the target’s turnover might produce a fairerr  esult? Simply increasin g merger fees withinth e
current ban ds cou Id dissuade part ies who currently notify voluntarily from doing so, thereby

potentially reducing the number of mergers notified and de feating the purpose of the increase in
merger fees.

5. The antitrust regime

5.1 General comments

BIS is concerned that the current regime in th e UK has generated significantly f ewer antitru st
investigations than have other EU member st  ates. It also notesa  concern tha t UK cases,
including a ppeals, ta ke much lo ngerto pr ocess thanin other member st ates,in part a
consequence of a system providing an appeal on the merits.

The Government aims to make it easier for the competition authority to bring cases and to make

them stand, but properly considers that if refor m does take place, it should have regard to due

process and the requirements of Article 6 ECHR as impleme nted in the Human Rights Act 1998,
namely the right to a fair hearing within a rea sonable time before an in dependent and impartial
tribunal established by law.

We share a concern that the antitrust regime is in need of improvement, but our concern is less
that antitrust cases should be easier to bring, and more that they should be properly brought. In
our view, p art of the problem of protracted casesist obelaida tthe doorofinadequa te
procedures, inadequate case mana gement and inadequate supervision by senior | awyers with
competition and litigation expertise. This in turnis a consequence of inadequate resources. In
our view, public antitrust enforcement requires staff with a high degree of skill and competition law
knowledge and expertise, robust ca se management skills, information gathering and testing, and
the whole process sho uld be subject to susta ined supervision by senior staff with exemplar vy
litigation an d competitio n expertise. In short, a world-class competitio n authority needs to be
properly resourced.

BIS proposes three options for reform.
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5.2 Option 1: retain and enhance the OFT’s existing procedures

In our view, this option does not seriously address the real problem, which is the length of time
that it ta kes a case to progress the robustness of de cision-making and the risk of confirmation
bias inherent in the present system.

5.3 Option 2: develop a new administrative approach

Option 2 proposes str engthening the indepen dence and impartiality of the de  cision-making
process within the prop osed single CMA, and c onverting the current ap proach of a ppeal on the
merits to one based on judicial review. It offers a partial answer to the concerns expressed by the
business community and practitioners about the current lack of separation of powers, i.e. that the
OFT is currently acting as investigator, prosecutor and adju dicator and subject to “confirmation
bias”.

The two main approaches outlin  ed by Bl S to disting uish the decision makers from the
investigators. These are:

¢ the creation of an Internal Tribunal within the competition authority appointed to adjudicate
cases which have been investigated by a separ ate set of officials. The decision makers
would therefore amount to a fresh set of eyes, or

e the establishment of a panel of ind ependent office holders with an investigatory as well as
an adjudicatory role, following a similar proce ss as in phase Il of a me rger and market
investigation. As an investigator as well as an adjudicator, it would take over a case at an
earlier stage than the Tribunal.

Either of these suggestions could in theory help to resolve the issue of confirmation bias.

In principle, we are in favour of separating the investigation phase fro m the adjudication pha se.
Our reservations about these suggestions, however, are about how they would work in practice .
Cases appear to be most delayed during the a dministrative stages of the investigation so th at
having two separate ad ministrative procedures may exacerbate delay. Both of the options would
therefore require very ti ght procedural deadlines, or there is a serious risk that cases would take
even longer to process than at present. Paragraph 5.48 of the consultation paper addresses this
issue, but also point s out the risk t hat defendants may attempt to pla y the system if proced ural
deadlines are set.

In either of these option s, it is prop osed that the CAT woul d no longer be able to provide a full
review ont he merits as aninde pendent and impartial tribunal, which, as the governme nt
recognises, could cause difficulties complying with Article 6 ECHR unl ess significant procedural
safeguards are putin place. Int he first of t hese option s, the inde pendence o f the Interna |
Tribunal fro m the authority’s investigating off icers will ne ed to be secured by way of forma |
procedural mechanisms, which may prove res ource-intensive and unwieldy. In the second, t he
independent panel me mbers will need to be selected w ith care to ensure that they are b oth
impartial and have sufficient expertise to assess serious a nd complex competition issues. In
either case, the information gathering of the OFT/CMA must be capable of withstanding rigorous
review, and an appeal court with pu rely judicial review powers may not be ca pable of delivering
this kind of oversight.

We have grave reservations about a shift to a purely judicial review ap proach. If the CAT is n ot
probing the calibre of fact finding and factual assessment in the administrative procedure, this will
deprive defendants of elements of their rights of defence, as well as potentially falling foul of
Article 6 ECHR. Better, in our view, would be t o leave to t he CAT the full powers to carry ou t
reviews on the merits. This would address both the ECHR points and issue o f exercising a
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supervisory function over the decision making process of the kind we have seen develop over the
past few years.

5.4 Option 3: adopt a prosecutorial approach

Option 3 proposes a ‘prosecutorial’ approach whereby the CMA and sector reg ulators would
prosecute cases before the CAT, which would decide on infringement and penalty. This optio n
institutionally and functionally sep arates the investigative process fr om the decision-makin g
function.

We recognise that this proposal would bring with it a number of advantages. The CMA would be
able to focu s its time and resource s on investigations, wit hout the bu rden of having to reach a
decision, which, in theory at least, might speed up antitrust proceedings.

The disadv antage is th at Option 3 would constitute a major change o f the UK an titrust regime
which comes with con siderable risks in the short term. At present, the OFT does not have the
resources or the skills t o prosecute cases befo re a tribunal. It would therefore have to invest in
recruiting and training and would need considerable time to develop the skills required. The few
prosecutions that the OFT has brought in the context of the cartel offence appear to suggest that
the OFT is finding it difficult to prosecute cases. Option 3 therefore risks the CMA being unable
successfully to prosecu te any cases in the e arly stages following t he impleme ntation of t he
proposed changes. This would have the unintended co  nsequence of still fewe r cases bei ng
pursued and fewer decisions being issued than under the current regime. We note that, like the
OFT, the CAT ma vy face a similar learning cur ve in the first years after such a change was
introduced.

We also recognise that there is some merit in the argument that competition authorities are bette r
placed than a tribu nal to drive competition po licy. We agr ee that competition authorities have a
degree of discretion which they often use to drive competition policy in a given direction, and that
this element of the current regime would be partly lost if cases were decided upon by the CAT.
However, as the construction cases have recently demonstrated, the CAT is already driving policy
by supervising and directing the OFT’s approach.

We notet hat the pr osecutorial approachisrare int he European Union, andthatt he
administrative system i s applied b y most Member States as well as having the support of the
European Commission. On balance we do not consider that, at present, the potential advantages
of Option 3 would justify such a major change in the UK a  ntitrust regime. We would therefo re
favour Option 2, with the proviso that it should involve a full merits review by the CAT.

5.5 Cost recovery

The Government is proposing that the CAT recovers its full costs from the losing party or in some
cases from all partie s, except where the intere sts of justice dictate that the co sts should be set
aside. The Govern ment notes that it costs appr oximately £4m a year to operate the CAT and i s
of the view that it would seem equitable for the CAT to have the power to reclaim its expenses.

Although we appreciat e the cost s involved in operating th e CAT, we consider tha t the antitru st
enforcement regime should be loo ked atinth eround. T he institution fulfils a p olicy role, by

ensuring th at the Article 6 ECHR  guarantees are met, an d by ensuring that the decision s of
regulators and competition authoritie s are judicially sound. In that context, the CAT functions as
an important check a nd balance on the enforcement regime as a whole. We be lieve that the

significant sums paid to the Consolidated Fund by way of Competition Act penaltie s and merger
fees should also be taken into account when considering the relatively small cost of operating the
CAT.
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Furthermore, the proposal provides that the CAT would have to assess the extent to which it can
recover its costs on a case by case basis, having regard to the substance and degree of success
of the appeal. We consider that in practice it would be difficult for the CAT to assess the extent to
which a party has succeeded in the appeal. For exa mple, although an appellant ma y have
appealed 20 points and have been successful only on 3 points, the CAT would have to exercise
considerable discretion to assess t he merit of each individ ual point, whether some of the points
were vexatious and whether overall the substance of the decision under appeal has been upheld.
Furthermore, there ma vy be situations where an appellan  tloses the appeal on liability bu t
succeeds in challenging the level of the penalty imposed by the CMA. In such a case, it is difficult
to envisage how the CAT would assess the deg ree of success of the ap pellant and the extent to
which it should be liable to pay some or all of the CAT’s costs.

Overall we consider thatit is likely that this pro posal would result in po tentially inconsistent and
unpredictable judgments for costs. Appellants are al so likely to co mplain that the CAT has
discriminated amongst them when issuing judgments for costs. In our view, the current regime i s
still maturing, and such a radical ste p as seeking to make it fully or mostly funded at this stage is
premature. Indeed, given its overa Il function, we do not consider that it shou Ild become a full y
self-funded entity even in the future. This would put it out of synch with other UK judicial bodies,
and we see no reason for distin  guishing the CAT int his way. W orse, it would be likelyt o
discourage legitimate challenges to the decisions of the co mpetition authorities. Ho wever, once
the system is mature, there ma  y be scope to conside rintroducin g costs assessments to
discourage vexatious points being run.

6. The cartel offence

Section Six of the consultation document considers the reform of the cartel offence. BIS suggests
that the deterrent effect of the offence is being limited because there have been so few completed
cases to d ate, and focuses ont he argumen t that the dishonesty element ma y be artificiall y
limiting the scope of th e cases tha t can be brought, and makes the offence disp roportionately
difficult to prove.

6.1 The proposals

The proposed solution isto  strip the dish onesty element from the offen ce, essen tially,
downgrading the offence to make it easier t o secure a conviction. We would disputeth e
proposition that the concept of dishonesty is the reason why there have been so few prosecutions
to date. We therefore disagree with all four options for remo ving the dishonesty element from the
definition of the offence and believe it is not appropriate to change the definition of the offence at
this time.

We are con cerned also that changing the def inition of the cartel offence may have unintended
consequences in terms of allowing extradition from the UK of UK citizens and oth ers in the UK
where one requirement for extradition is “double criminality”.

Option 1 :toremove t he ‘dishone sty’ element from the offence and introduce guidance for
prosecutors.

In our view, the disadvantages of this solution o utweigh any possible advantages. It would leave
the UK with a very broa d offence which grants a wide discretion to prosecutors and is capable of
capturing agreements that may ha ve the pote ntial to fulfil the conditio ns for exemption. Itis not
impossible even fora price fixing agreement to sa tisfy th e conditions for exemption in some
circumstances.

Option 2 is to remove the ‘dishonesty’ element from the offe nce and define the offence so that it
does not include a set of ‘white-listed’ agreements.

10
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In our view this is a retrograde step. The “whit e list” approach has be en discarded at EU level
because it focuses on form rather than function and becau se it ignore s the econo mic effects of
agreements.

Option 3 is to replace the ‘dishonesty’ element of the offence with a ‘secrecy’ element.

This suggestion potentially broadens the scope of the offence unacceptably, as well as bringing it
close to the territory of the Chapte r | infringe ment. This in turn carries with it the risk of t he
offence being categorised as ‘national competition law’, which would bar the OFT from pursuing a
parallel prosecution of individuals in cases that the European Commission is pursuing at EU level.

In our view, the “secrecy” option do es not provide a legitimate means of distinguishing conduct
which should attract criminal liability and conduct that should not. As well as being an element of
cartels, secrecy is also an element of much legitimate business activity. Itis not cle ar to us how
Option 3 will dist inguish between legitimate and illegitim ate secrecy and, in the contexto  f
illegitimate secrecy, between the  more andt he less ser ious case s: between cases that
potentially f ulfil the exemption criteriaandt hose that do not; be tween active secrecy
(concealing/deceiving) and passive secrecy (not revealing). As a mens rea, this cou Id only work
if the prosecution were required to show “active secrecy”, that is, measures to conceal or disguise
the agreement, and we do not see a way to distinguish the many situations wher e busine sses
legitimately apply strict confidentia lity requirements to their agreements (and see o ur comments
on Option 4 below). Even if an active secrecy element would be limited to appropriate cases, first,
it would shift the emphasis from the cartel activity to attempts to hide it, and second, there is little
to choose b etween the OFT/CMA h aving to prove secrecy and having to prove dishonesty. W e
would take the latter ov er the former: the Ghosh test ha s the merit of a significant legal tradition
behind it.

Option 4 is to remove the ‘dishonesty’ element from the offence and def ine it so tha t it does no t
include agreements made openly.

We understand that this is the government’s preferred option on three grounds: first, as a means
of decreasing the nee d for jurie s to hear co mplex economic evidence; seco nd as a means of
striking a balance between excluding from the s cope of the offence the kinds of agreement that
might have countervailing benefits under the civil antit rust prohibitions; and third, a s a means of
differentiating the offence from those prohibitio ns to redu ce the risk t hat the offe nce would be
categorised as 'national competition law'.

We have very considera ble reservations about the width of the scope for prosecution to whic h
Option 4 would give rise, andt he lack of d istinction between the typ es of conduct/agreement
which it covers. Our scepticism  arises be cause the bu |k of quite legitimate commercial
agreements are not made openly but in conf idence —i.e. in business secrecy. T his raises the
spectre of different kinds of secrecy warranting different treatment, that is, requiring a further set
of distinctions to be ma de as to secret agreements that w ould trigger potential criminal liability,
and agreements, which, notwithstanding that they are secret, would not.

6.2 Should the dishonesty element remain?

In our view, all the original reasons for including the Ghosh test remain fundamentally correct. It
remains necessary to:

o differentiate agreements that are pro-competitive or have countervailing benefits
e reduce reliance on complex economic evidence to secure a conviction

e provide a recognisable test and signal the seriousness of the offence

1"
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¢ differentiate the offence from the civil antitru st prohibition to reduce the risk tha t the
offence will be classified as “national com  petition law”. This would prevent it being
prosecuted where the European Commission had initiated an administrative investigation.

However, in our view, if the offence is intended to catch serious offence s only, it needs a serious
and accepted criminal standard for the mens rea, or else  strict liability must apply (which we
believe would be wholly inappropriate). The goal of car ving out ag reements that fulfil the
conditions of Article 101 or Chapter | prevents strict liability from applyin g, as does the risk that it
would bring the criminal offence within the definition of “national competition law”.

6.3 Alternative proposal

We believe that at the heart of the problem of successfully prosecuting the offence is the public’s
perceptions about cart el activities. The consultation pap er suggests that a significant minority
(20%) of the populatio n does not think that p rice fixing is dishonest. If this is the case, th e
chances of a conviction in a jury trial are reduc ed. This f igure comes f rom a (single) piece of
research undertaken in 2007 by one individual (A. Stephan) in the ESRC Centre for Competition
policy and Norwich Law School at the University of East Anglia. Whilst intere sting of itse If, this
single piece of research seems to us too limited a basis on which to build an alternative theory o f
the offence.

The proposition that a conviction may well be more difficult to se cure because of the problems
associated with memb ers of a jur y applying the Ghosh testis not  in our view made out. | t
appears to work in practice in criminal prosecutions.

Our suggestion, therefo re, is that the test be retained, but that the O FT should undertake two
things: first, it should commission further rese arch on the public perceptions of dishonesty in
relation to hardcore cartel activities; second, if warranted by the results of the research, it should
undertake a major initiative to educate people about the seriousness of th e cartel offence, so that
the nature of the offence is recognised for what it is.

If it would a ssist you fur ther, we would be happ y to elaborate further on the points made inou r
response: please contact Martin Smith on 0207 825 4469 or Tony Woodgate on 0207 825 4477 .

Simmons & Simmons LLP
EU, Competition & Regulatory Group 10 June 2011
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BIS consultation of the UK competition regime
Sky response

We have set out below a number of comments on the proposals contained in the BIS
consultation document “A competition regime for growth: a consultation on options for
reform”.

No need for major overhaul of the UK competition regime

2.

The Government recognises that the UK competition regime is already highly regarded, by
international standards, by practitioners and by the NAO. BIS considers that the UK
regime is recognised for its clarity of analysis and decision-making, transparency, business
awareness of policy, effectiveness of legislation, technical competence and political
independence. This position suggests that significant changes to the regime are
unnecessary, given that there does not appear to be any fundamental existing deficiency
with the present system.

Sky therefore disagrees that there is a need, at this time, for a major overhaul of the UK
competition law regime - with respect of any of the merger, market investigation or anti-
trust regimes. This view is based on the extensive direct experience Sky has had of the UK
competition regime, having been subject in recent years to a monopolies investigation by
the OFT, a Competition Act investigation by the OFT, investigation by Ofcom using its
sectoral competition powers (most notably the pay TV review which is currently under
appeal at the CAT), a market investigation into movies by the CC, and several merger
reviews by the OFT and CC, as well as responding to many information requests and
making submissions on other competition law-based investigations.

No need to merge the OFT and CC to create the CMA

k.

One of Government’s main proposals concerns the merger of the OFT and CC to form the
CMA: we do not consider that such a significant change to the UK regime is required. It is
likely to create a significant period of upheaval for business (as a result of changes to the
staff and working practices of the OFT and CC). It is not clear to Sky that the creation of a
single competition body would, of itself, lead to improvements in how competition law is
enforced in the UK. Many of the concerns raised in the consultation document relate to
procedural issues, and to address them does not require the creation of the CMA. We
therefore consider that the less disruptive alternative of the continued existence of the OFT
and CC to be preferable.

Instead, it would be more effective if the OFT and CC were encouraged to work more
closely together (when appropriate), and develop and co-ordinate their own processes, in
order to improve their identification and handling of suitable cases. Retaining the OFT and
CC as separate organisations would also help avoid the genuine risk of ‘confirmation bias’:



otherwise stringent measures would need to be put in place to protect against these risks.
It is not clear to Sky that the proposals advanced in chapter 5 of the consultation
document would be sufficient in this regard, with the risk that the second phase of an
investigation does not have adequate independence from the first phase.

Improve how the existing institutions operate

6.

10.

Sky considers that any concerns that do exist with the present regime primarily relate to
procedural matters - i.e. how the existing institutions identify and handle cases - rather
than those institutions being ill-equipped or ill-suited to enforcing the UK competition law
regime. Such concerns (including the perception that there are insufficient UK anti-trust
cases) could, and should, be addressed by changes to improving the way the existing
regime works, rather than undertaking more extensive (and disproportionate) reforms. In
this regard, we note that the OFT and CC already have ample scope to cooperate (e.g.
through producing joint guidelines or sharing information) and that the OFT in particular
is taking steps to improve its enforcement processes. Such initiatives, which avoid the
need for more fundamental reforms to the UK competition regime, should be allowed the
chance to succeed.

Many of the concerns raised by BIS relate to the number of cases (notably anti-trust cases
and market investigations) and the speed for their review. BIS appears to consider that
volume and speed per se should be regarded as hallmarks of success, rather than
thoroughness of analysis, robustness of decisions, and having due regard to the rights of
defence of companies under investigation. This is concerning as it suggests that the
former should be regarded as more important than the latter.

Competition law investigations are highly complex cases which involve difficult questions
of law, economics and fact; they place a heavy burden on the companies involved. An
integral aspect of ensuring that rights of defence are properly respected is that sufficient
time must be left, inter alia, for (i) parties to make reasoned submissions (by parties to an
investigation, as well as third parties providing comments), (ii) a comprehensive base of
evidence be collated, and (iii) the authority to review and have due regard to all evidence
and submissions. Timetables for investigation should not be therefore unduly truncated,
for the sake of meeting artificial, self-imposed deadlines.

Sky’s experience of the CC’s market investigation into movies, for example, demonstrates
the difficulties that an overly ambitious, self-imposed timetable creates. The CC had
initially set itself the very challenging target of reaching provisional findings within 8
months. As the investigation progressed, given the complexity and range of issues that
the CC has had to consider - which has led the CC to publish 27 working papers to date - it
has needed to defer the deadline for its provisional findings twice. This has led to the
date for provisional findings being put back by & months - i.e. which is much more
realistic than its initial aspirations. The point is that the CC has been able to do this, given
that the EAO2 allows up to two years in which it must complete market investigations.
Notwithstanding such delays, the investigation has still imposed (and continues to do so) a
very significant burden on Sky, to supply information to the CC and to provide reasoned
responses to all of the CC’s working papers, usually within very tight deadlines.

Nonetheless, Sky recognises the specific concern with overly long anti-trust cases, and
considers that there should be scope to improve existing processes to introduce greater
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11.

12.

efficiency in how anti-trust cases are run, without the need for fundamental institutional
reform. Sky notes that the OFT has already begun to introduce timetables as a means of
doing so.

A further important aspect of ensuring that a competition law regime reaches robust
decisions relates to transparency and openness of the investigation. Intermediate steps in
an investigation such as publication of working papers or provisional/draft decisions are
important protections, as they provide companies under investigation the opportunity to
comment and input into the thinking of the authority as the case develops, and to address
(and correct) any misunderstanding or errors on the part of the authority, before that
authority reaches a more developed view. This includes having adequate direct access to
the decision-makers, as well as the case team, to ensure that those tasked with reaching
the decision have a full understanding of the arguments being made by the companies
under investigation.

It is important that such stages of an investigation are not sacrificed in the interests of
speed, or to enable more cases to be handed by the same resources. Were an
investigation to be truncated in order to meet an artificial deadline, or if key procedural
stages were cut out of the process completely, not only would that threaten legitimate
rights of defence, but it would likely contribute to inadequacies in final decisions, and so
an increased number of appeals.

Concurrency and sectoral regulators

13.

14.

BIS mistakenly states that competition law and sectoral regulators have a common
objective of promoting or enabling fair competition, and indicates that Government is
considering whether the “mission” for a newly-created CMA would be assisted with “a
primary duty to promote competition”. Sky considers that such a proposal
is both inappropriate and unnecessary. The proper role of a competition authority should
be limited to the administration and enforcement of competition law - i.e. to prevent
mergers and agreements between firms that significantly lessen competition (without
sufficient offsetting benefits) and to address abuses of market power by dominant firms or
adverse effects on competition. It is wholly inappropriate for a competition authority’s
role to be extended to the promotion of competition - i.e. such as, in this instance, the
CMA could consider it appropriate to promote competition by seeking to “reshape”
markets.

Sky recognises that some sectoral regulators have been given such a duty (in Ofcom’s case
this is to further the interests of consumers, where appropriate, by promoting
competition). However, Sky considers that the introduction of such a duty can only be
justified for sectoral regulators in relation to the task of overseeing the introduction of
competition in sectors previously dominated by former State monopolies. In contrast,
such a duty is not appropriate for use by sectoral regulators, or competition authorities
generally, in relation to other sectors - i.e. those not previously dominated by former State
monopolies. This includes, in Sky’s view, the application of Ofcom’s duty in relation to the
broadcasting sector (in this regard, the exact scope of Ofcom’s powers under s.316
Communications Act 2003 forms an important part of Sky’s appeal of the Ofcom’s pay TV
decision).



15.

Sky notes that BIS supports the continued role of concurrency for the sector regulators,
but is considering that there is scope to strengthen the primacy of competition law over
sectoral regulation. Sky agrees with this proposal and that a strong obligation should be
placed on the sectoral regulators to use their competition law powers in preference to
their sectoral regulation.

A voluntary merger regime should be retained

16.

Sky considers that the current voluntary approach to merger control should be retained. It
has proved to be a proportionate and sensible approach to merger control in the UK, and
there are advantages to business of the flexibility that a voluntary regime allows. Any
concerns that may exist with completed mergers resulting in an SLC (which Sky
understands to represent a very small number of cases) could be addressed through steps
that are less interventionist, e.g. by providing greater clarity in OFT guidelines of the risks
of the imposition of hold-separate obligations where there is the prospect of competition
concerns.  The alternatives of requiring all mergers to be notified would be
disproportionate and would place an unnecessary burden (and resultant costs) on
businesses.

The existing anti-trust regime should be retained

17.

18.

19.

20.

The Government needs to be careful that the “lightening the overall process and allowing a
swifter throughput of cases” for Competition Act cases is not a means to an end: such cases
are by their nature lengthy and complicated; significant sanctions are involved. As BIS
notes in the consultation document, “businesses rightly expect due process in the
investigations of allegations that they have broken the law”. Out of the options proposed in
the consultation document, Sky considers that Option 1 should be favoured - the
procedural improvements that the OFT has put in place should first be given a chance to
succeed.

The other options presented in the consultation document represent more fundamental
reforms. It is not clear or certain that they would result in an improvement in
enforcement of the Competition Act and, in the case of the administrative proposals to
introduce internal tribunals, risk introducing greater opacity in the process, rather than
necessarily helping improve the efficient conduct of cases.

BIS notes concerns with the volume of UK Competition Act cases, highlighting that this
results in a lack of precedents and thus deterrence. BIS fails, however, to reflect that
under s.60 Competition Act 1998, the jurisprudence of the European Courts is effectively
imported into the UK competition law regime. This provides a very significant body of
case law that act as precedent and deterrent, to which businesses operating in the UK
already have regard.

We also consider that it is imperative that the current full merits appeal to the CAT is
retained for Competition Act cases - particularly as we do not agree that the case for
changes to decision making for competition cases has been made. It is appropriate for an
authority’s decision to be subject to a right of appeal on the merits, and we do not agree
with the characterisation that this allows a case to be run twice. An appeal to the CAT is
not a decision taken lightly, and the grounds of appeal will be narrowed down to the
specific issues which the appellant considers have been decided incorrectly by the relevant

A



authority (rather than running the case as a whole again). As the CAT has shown itself
very capable of overseeing relatively quick processes (in contrast, for example, to the
General Court), its role should be retained and full merits appeals should not be seen as a
problem with the UK anti-trust regime, but rather a virtue which should be retained.

Market investigations

21. From Sky’s experience of the current market investigation into movies on pay TV, the
current 2 year timescale for market investigations should be retained. Whilst it may be
possible to complete some market investigations within a shorter period, this will not
always be the case, particularly in those investigations which raise complex issues or
involve significant amounts of evidence. As noted above, it is important for parties subject
to the investigation to have sufficient time to make reasoned submissions, and for the CC
itself to have sufficient time to have due regard to all evidence and submissions. There is
a significant risk that, were the maximum time for a market review be reduced to 18
months, this would adversely impact the rights and obligations of the parties and the CC.

Sky June 2011
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One Bunhill Re
SLAUGHTER AND MAY London ECTY 8YY

T +44 (0) 20 7600 1200

F +44 (0)20 7090 5000

10 June 2011
Duncan Lawson Your reference
Consumer and Competition Policy
Department of Business, Innovation and Skills Our reference
3rd Floor, Orchard 2 IAMTWJT
1 Victoria Street Direct line
Westminster 0207 090 4316
SW1H ORT

Dear Mr Lawson,

A COMPETITION REGIME FOR GROWTH: A CONSULTATION ON
OPTIONS FOR REFORM

We refer to the consultation paper on the UK's competition regime published by the Department
for Business Innovation & Skills in March 2011 (the ‘Consultation Paper’). This letter sets out the
views of the Slaughter and May Competition Group on the Consultation Paper.

1. Overview

1.1 We welcome the opportunity to comment on the Consultation Paper, and we support the
Government's broad aim to strengthen and to streamline the UK competition regime.

1.2 We set out in sections 2-12 below our views on the specific questions raised in the
Consultation Paper.

1.3 In particular:

() We strongly support the retention of the voluntary merger notification
regime - we believe that the current regime amply equips the competition
authorities to address competition concerns in relation to problematic mergers,
completed or otherwise. The introduction of a mandatory regime would
significantly increase the regulatory burden and costs of merger control for both
the authorities and business. (See further section 4 below.)

(ii) We support the retention and enhancement of the existing antitrust
enforcement procedures — we do not support the proposal to adopt a
prosecutorial system of antitrust enforcement. (See further section 5 below.)
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2.

(iii) We do not support the removal of the dishonesty element from the criminal
cartel offence — we do not believe that there are grounds to remove this element
of the offence at this stage. (See further section 6 below.)

(iv) We do not agree with the principle that investigatory costs ought to be
recouped from infringing parties — nor do we agree that the CAT should
recover its full costs. For mergers, we believe that fees should be proportionate
to the amount of work and resources allocated to the case in question. (See
further section 11 below.)

Chapters 1 and 2: Why reform the competition regime?

Q1: The Government seeks your views on the objectives for reform of the UK’s
competition framework, in particular:

o improving the robustness of decisions and strengthening the regime;
° supporting the competition authorities in taking forward the right cases;

° improving speed and predictability for business.

21

22

We broadly agree with the Government's objectives for reform. In addition, we consider
that a key objective should be to reduce unnecessary regulatory burdens on business.

We also think it important to emphasise that the UK’s current competition regime is rightly
regarded as one of the most robust and effective in the world. Further, there are clear
benefits in having a settled regime: over the last ten years a number of legal and
procedural issues arising in connection with the present regime have been resolved,
providing greater certainty to business, regulators and legal practitioners. As a general
rule, we would advocate incremental rather than radical changes.

Q2: The Government seeks your views on the potential creation of a single
Competition and Markets Authority.
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2.3

We understand that the main driver for this proposal is the potential to achieve cost-
savings, rather than any problem with the current institutional arrangements as such. We
think that it is important that cost-driven reforms do not jeopardise the integrity and
effectiveness of the regime as a whole.

Chapter 3: A stronger markets regime

Q3: The Government seeks your views on the proposals set out in this Chapter for
strengthening the markets regime, in particular:

° the arguments for and against the options;

° the costs and benefits of the options, supported by evidence wherever
possible.

Q4: The Government also welcomes further ideas, in particular, on modernising and
streamlining the markets regime, and on increasing certainty and reducing burdens.

3.1

3.2

3.3

Enabling investigations into practices across markets

While it is true that certain types of anticompetitive practices can occur across more than
one market, we do not consider it desirable for the Competition and Markets Authority
(‘CMA")1 to be enabled to conduct in-depth investigations across markets.

Our primary concern with this proposal is the difficulty that would arise in framing
appropriate remedies. Individual markets are unique: each has its own economic and
legal environment, its own make-up of businesses and consumers. This means that one
remedy package is unlikely to be suited to more than one market.

Further, the unique conditions existing in different markets make it very difficult to analyse
practices across markets in a uniform fashion. It is unclear what benefits would flow from
such a broad-brush analysis.

1 For the sake of convenience, we refer to the CMA as the UK’s future competition authority throughout this letter,
notwithstanding that the majority of the proposals could be implemented without this institutional restructuring.

Page 3/Duncan Lawson/10 June 2011




SLAUGHTER AND MAY

3.4

3.5

3.6

3.7

3.8

39

3.10

In addition, we are unsure how cross-market investigations would tie in with the proposals
for reform of statutory timescales, especially given the inevitable discrepancies in the
speed at which different markets can effectively be investigated.

To the extent that similar issues arise across a number of markets, the fact that regulators’
reports are published means that in practice a level of guidance is provided to participants
in other relevant markets under the current arrangements.

Enabling the CMA to provide independent reports to Government on public interest
matters

We are not opposed to this proposal in principle. However, we question whether the CMA
would be equipped to deal with these kinds of questions.

If the CMA were tasked with providing independent reports on public interest matters, this
should be separate to the market study regime. We also think that it would be necessary
to obviate the risk that as a result the CMA becomes - or is perceived to become - in any
way politicised. One of the key strengths of each of the Office of Fair Trading ('OFT’) and
the Competition Commission (‘CC’) is a reputation for impartiality. The Government
should consider whether enabling the CMA to investigate politically sensitive non-
competition matters might hinder its ability to maintain such a reputation.

Extending the super-complaint system to SME bodies

We believe that this proposal is unnecessary and would be burdensome. The OFT is
currently obliged to investigate and to report on super-complaints within 90 days. This
obligation places an onerous burden on the OFT and restricts its ability to prioritise work
streams. Extending the number of organisations empowered to make a super complaint
has the potential significantly to increase the CMA's workload. We consider that the more
efficient approach would be for concerned SME bodies to make representations to the
CMA on the need for a market study. This would allow the CMA to focus its resources on
those cases where it sees a prima facie cause for concern,

Reducing timescales

We welcome the Government's proposals to reduce timescales for phase Il market
investigations from 24 months to 18 months and to introduce a statutory timescale of six
months for phase | market studies. As the Government notes, the length of cases and the
corresponding costs involved are a major concern to business.

In addition, we should welcome statutory timescales for the imposition of remedies
following phase Il market investigations. The current remedies process can be very
lengthy (up to two years in some cases). A statutory timescale would introduce much
needed certainty in this area.
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3.1

3.12

3.13

3.14

3.15

3.16

3.17

3.18

We do not consider that the implementation of (i.e. the putting into effect of) remedies, as
distinct from the imposition of those remedies by the authority, requires a statutory
timescale. Under the present system, the CC has the flexibility to set timescales for
implementation according to the circumstances of the businesses and markets in question.
We see no benefit in curtailing that flexibility.

We accept that there would need to be appropriate safeguards, as outlined in the
Consultation Paper, to ensure that the robustness of the regime be maintained. We
should also welcome an element of flexibility in any phase | statutory timescale, to ensure
that references to phase Il are not made simply because time has run out.

Introducing information gathering powers at phase |

We do not think that it would be necessary to introduce information gathering powers at
phase | if the CMA were to be under an obligation to report within a specified timeframe.

In our experience, businesses almost always comply with information requests in a timely
and complete manner. We consider that it is important that any information gathering
powers should be proportionate and not unduly burdensome on business, especially in
respect of the markets regime, where there is not necessarily any allegation of wrong-
doing.

Facilitating prompt referrals to phase I

We agree in principle that it would be efficient to provide for a fast track to phase II.
However, in order to avoid unnecessary phase Il referrals, the statutory threshold for fast-
tracking should permit the CMA only to use the procedure where it is inevitable that a case
will require in-depth investigation.

Introducing statutory definitions and thresholds

We agree that if the CMA were to have information gathering powers at phase | there
should be a statutory threshold for opening a phase | investigation, since it is in the
interests of legal certainty for legislation to specify the circumstances in which a public
body is able to exercise such powers.

Improving interaction between market investigation references and antitrust enforcement

We believe that it would hinder the efficient operation of market investigations for the CMA
to have the power to investigate antitrust breaches as part of a market investigation.

Antitrust procedures, which involve the investigation of potentially illegal behaviour, are
fundamentally different from market investigations, which involve the review of certain
features of a market. Since an antitrust investigation can result in an infringement finding,
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3.19

3.20

3.21

3.22

it is of paramount importance that due process be observed throughout. If market
investigations had the potential to evolve into antitrust investigations, it would be
necessary for those investigations to observe the same level of due process from the
outset.

While it is important that market investigations are fair and transparent, we consider that it
would be inefficient to have to apply antitrust due process standards in every market
investigation. Therefore, we consider that it would be inefficient to empower the CMA to
investigate antitrust breaches in the context of a market investigation.

Ensuring remedies in mergers and market investigations are proportionate and effective
We broadly agree with the Government’s proposals on these matters. However, we have
some concerns over the proposal that the CMA be given the power to require parties to
appoint and to remunerate an independent third party to monitor and/or to implement
remedies. Given that in a market investigation there is not necessarily any element of
fault, it does not seem appropriate for the companies involved to pay for such a monitoring
trustee.

Clarifying powers following remittals of mergers and markets

We agree with the Government'’s proposals on these matters.

Removing the duty to consult on decisions not to make an MIR

We agree with the Government's proposals on this matter.

Chapter 4: A stronger merger regime

Q5: The Government seeks your views on the proposals set out in this Chapter for
strengthening the mergers regime, in particular:

° the arguments for and against the options;
e the costs and benefits of the options, supported by evidence wherever
possible.

Q6: The Government seeks views on which approach to notification would best
tackle the disadvantages of the current voluntary regime?

Q7: The Government welcomes further ideas on streamlining the mergers regime.
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4.1

4.2

4.3

4.4

4.5

General comments

The proposed reforms to the merger regime appear to be driven by two main concerns:

0] that up to 50 per cent. of anticompetitive mergers are escaping review as a result
of the voluntary nature of the mergers regime; and

(ii) that the current practice of investigating mergers post-completion prevents full
remedy of anticompetitive problems identified.

In respect of the first concern, we consider the 50 per cent. figure to be a gross over-
estimation. We are not aware of there having been any anticompetitive mergers which
escaped review during the last ten years. Nor does the report cite one instance ofa
merger that raised serious competition issues which escaped review by the OFT because
it went unnoticed. The OFT has powers to refer completed transactions up to four months
after completion. If so many cases were escaping ‘under the radar’, we should expect a
significant number of customer and competitor complaints to be voiced within this
timeframe.

A report previously prepared for the OF T found that the average size of mergers that went
‘under the radar’ is not substantial: they were ‘on average smaller than the mergers for
which the OFT either requires a remedy or refers’ and ‘would have qualified on the basis of
the share of supply test, rather than the turnover test.’2 As a result, we question whether
reforming the merger regime merely to ensure that such mergers are caught would justify
the costs involved.

We consider that the second concern, over the difficulty of remedying completed mergers,
is largely historical, given the swift and effective implementation of hold-separate
undertakings/orders in cases where a merger has already completed. In any event, as the
impact assessment published alongside the Consultation Paper (the ‘Impact
Assessment’) acknowledges, ‘the unscrambling problem has only affected a handful of
the many [cases that were found to give rise to a substantial lessening of competition] the
OFT has investigated’ (para. 103).

Further, it is likely that as a general rule transactions which give rise to the most serious
competition concerns are the larger transactions, which are well publicised and may also
require merger notification in a number of other jurisdictions. In these circumstances,

2 The deterrent effect of competition enforcement by the OFT (Report for the OFT by Deloitte, November 2007),
paras 4.54 — 4.55.
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4.6

4.7

4.8

4.9

voluntary notification is likely to occur at an early stage, allowing the CMA to impose hold-
separate undertakings before, or early on in, the integration process.

We therefore consider that the current voluntary regime amply equips the OFT to address
competition concerns in relation to problematic mergers, completed or otherwise. It also
reduces burdens on business for the majority of transactions that do not raise competition
issues. We also note that the OFT has recently enhanced its merger intelligence function,
and we are confident that this will further reduce the number of undetected completed
merger cases.

Option 1: Improving the current voluntary notification regime

We understand the Government's desire to strengthen the arsenal of interim measures
available to the regulator, but we consider that the current hold-separate
undertakings/orders provide the OFT with sufficient powers in this regard. Since their
introduction, hold-separate undertakings/orders have been successful in preventing
integration that would otherwise interfere with the merger review process, while allowing
the OFT flexibility to allow non-problematic and/or necessary integration by means of
waivers. We note that, contrary to para. 4.12 of the Consultation Paper, the OFT's
practice is not to negotiate hold-separate undertakings with the parties — these are not in
practice negotiated, although it is possible subsequently to agree specific waivers to the
undertakings/orders. We therefore do not consider that any changes need to be made to
the current regime.

In the event that changes are considered necessary, we note several issues in relation to
each of the two Government proposals, which are considered in turn below.

In relation to the first option (a statutory restriction on further integration that would apply
automatically on commencement of an inquiry into a completed merger), the exact extent
of the proposed statutory restriction is unclear; for example, would the statutory restriction
comprise a complete suspensory requirement or simply a non-integration obligation
(similar to the current hold-separate arrangements)? \We consider that a restriction on
integration would be unworkable unless there were scope for the CMA to permit
integration of the businesses, for example in circumstances where senior management
has left the business being acquired and the financing is about to expire. Further
clarification is required on this issue. Second, imposing a strict statutory restriction on
integration risks encouraging parties to notify only after a satisfactory level of integration
(in the merging parties’ eyes) has been achieved. Third, a suspensory obligation risks
delaying global transactions. We consider this risk to be particularly relevant given the
current non-binding nature of the OFT's timetable for review. Lastly, it is unclear from the
Consultation Paper as to when the restriction would bite and for how long it would run. To
provide greater certainty, thought could be given to imposing the obligation from signing or
announcement.
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4.10

411

4.12

413

4.14

Similar concerns apply in relation to the second option (granting the CMA the ability to
trigger statutory restrictions in its phase | investigation pending negotiation of tailored hold
separates) — namely, the lack of clarity in relation to the nature and extent of the
suspensory obligation, the risk of encouraging delayed notifications of completed mergers
and the increased risk of delay to global transaction timetables. This option would also
introduce a degree uncertainty to merging parties since the CMA would have the ability at
any stage in its phase | investigation to trigger the statutory restrictions pending
negotiation of hold separates. We are particularly concerned by the Government'’s
suggestion that the CMA would have the ability to require reversal of action that had
already taken place. This power appears wholly disproportionate and would likely impose
a burden far beyond the potential harm which it seeks to address. Moreover, it would
have the potential to cause significant harm to the business and employees concerned.

We support the introduction of financial penalties as a deterrence against breaching hold-
separate undertakings. The use of financial penalties appears practical, proportionate and
likely to prove effective.

Option 2: Introducing a full mandatory or hybrid mandatory notification regime

We do not believe it necessary to introduce a mandatory merger notification regime in the
UK. A mandatory regime would significantly increase the regulatory burden and costs of
merger control for both the CMA and business, which is contrary to the stated objectives of
the reforms, while also undermining the CMA's ability to focus resources on high-impact
cases.

The cost to the UK competition authorities would significantly increase as a result of the
higher number of cases falling for review. We note that the Impact Assessment estimates
that under a full mandatory regime the CMA’s caseload is likely to increase tenfold with
direct additional costs of up to £8.5 million — an increase of 82 per cent. from 2009/10.
Under a hybrid regime the caseload is likely to increase up to fivefold, creating up to £3.1
million of direct additional costs, an increase of approximately 37 per cent.® These cost
increases are unjustifiable. In our view, focussing resources on cases that raise
competition issues represents a more efficient use of resources. This ought to be of
particular relevance at a time when Government policy is to cut back on unnecessary
regulation and ‘red tape’ and to streamline public resources.

The resulting burden on businesses under a mandatory notification regime would also be
onerous and disproportionate. A mandatory regime such as that proposed will create

3 See Tables 18 and 19, Impact Assessment.
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4.15

4.16

4.17

4.18

4.19

4.20

4.21

scenarios in which parties will incur significant costs in cases where there are no
competition issues. These expenses would include implementation delays, management
time, legal and merger fees. In short, the substantial costs would outweigh any potential
gains.

The abolition of the voluntary notification regime would materially prejudice businesses’
flexibility. Under the current regime, buyers of businesses who are prepared to proceed to
completion are not disadvantaged in an auction process relative to bidders who have no
competitive overlaps. Likewise, sellers who wish to dispose of businesses quickly for
financial reasons can proceed to completion without the burden of going through a
regulatory review process. This flexibility enhances the attractiveness of the UK as a
place in which to conduct business.

Small merger exception

We do not support the replacement of the existing de minimis exception with the proposed
small merger exception, for the reasons set out below.

First, the de minimis exception has a different aim to the SME. The de minimis exception
allows the OFT to clear a transaction even where the transaction is found to give rise to a
substantial lessening of competition, provided the market is not of sufficient importance to
warrant reference. Accordingly, its application is dependent on the market under review
rather than the size of the parties concerned.

Secondly, if the small merger exception were introduced, small companies that fell below
the thresholds would effectively be able to consummate anticompetitive mergers in small
markets. This clearly runs counter to the public interest and the aims of a rigorous
antitrust regime.

We suggest that it would be preferable to retain the de minimis exception and to issue
clearer guidance as to its applicability in order to allow parties to benefit from its use.

Streamlining the merger regime: Statutory timescales

We are in favour of greater certainty in relation to the timing and length of the CMA's
merger investigations. However, the imposition of a statutory timetable should not come at
any cost to the robustness of the phase | assessment.

There are two principal issues to consider in respect of statutory timetables:

(i) Time constraints may erode the checks and balances built into the phase |
review, which may lead to a higher proportion of unmerited cases being referred
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4.22

423

4.24

4.25

4.26

to phase 1l. This would be overly burdensome on business and could potentially
have a chilling effect on merger activity.

(i) Introducing tighter statutory timetables could serve to put further emphasis on the
importance and length of the pre-notification period, thereby producing no net
gain in administrative efficiency or certainty for merging parties.

Given that the risks inherent to the introduction of statutory timetables may outweigh their
benefits, it may be preferable to retain the current non-binding timetable, supplemented
with clearer guidance and engagement from the CMA in relation to indicative timing on a
case-by-case basis. If this approach is adopted, timetables should be internally reviewed
by the CMA where case teams appear to be drifting beyond the stated 40 working-day
non-binding timetable.

Streamlining the merger regime: Information gathering and stop-the-clock powers

We recognise that the introduction of statutory time limits would be likely to require the
introduction of a host of complementary powers. Such powers may include the ability to
extend time limits and the power to require relevant information.

We welcome the proposal to enhance information gathering powers in relation to third
parties at phase |. Such powers would enable the CMA to mitigate against situations
where material information could only be accessed during phase Il of the merger review
process.4 They might also give phase | investigators more confidence in their decisions,
which might in turn lead to shorter review times, fewer phase Il references and greater
precision in the allocation of resources to high impact cases. However, even with
mandatory information gathering powers, the achievement of these benefits would depend
in practice, inter alia, on the willingness of relevant third parties to become involved in the
process.

We support the introduction of a discretionary ‘stop-the-clock’ power to enable the CMA to
suspend or to extend its statutory review timetable for a period of three weeks should it
believe cancellation or significant alteration to the merger is likely.

Given that parties may re-evaluate the merger rationale on a reference to the CMA, this
measure should ease the regulatory burden on all concerned. However, care should be

4 For example, in Zipcar/Streetcar, the CC's enhanced information gathering powers at phase Il were determinative
in allowing it to clear the merger.
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4.27

4.28

4.29

taken to ensure that merging parties that indicate their desire to continue with the merger
notwithstanding the reference should still be able to proceed to phase Il immediately.

Streamlining the merger regime: Enable the CMA to consider remedies at an earlier stage
in phase I

We question the feasibility of implementing and monitoring this measure.

First, it is unclear how the measure would function in practice. It would be necessary for
the CMA to set out a clear timetable as to when, and for how long, in the phase |l process
remedies could be considered. Careful consideration would also need to be given to the
implications for the broader phase Il timetable. In addition, it is unclear whether all
mergers that progress to phase Il would qualify for early remedy discussions.

Secondly, this measure appears at odds with the underlying purpose of having a second-
stage in the review process: specifically, to enable a ‘fresh pair of eyes' to re-examine the
merger, free of any past bias. The more the phase Il process is forced to rely on phase |
findings without its own substantive assessment, the more the impartiality of the phase Il
process might be called into question. Moreover, if the phase |l case team is obliged to
focus on remedies during the early stages of the phase Il process, this may undermine the
robustness and quality of the phase Il process itself.

Chapter 5: A stronger antitrust regime

Q8: The Government seeks your views on the proposals set out in this chapter for
strengthening the antitrust regime, in particular:

® Options 1-3 for improving the process of antitrust enforcement;
° the costs and benefits of the options, supported by evidence wherever
possible.

Q9: The Government also seeks views on additional changes to antitrust and
investigative and enforcement powers in paragraphs 5.48 to 5.57, and the costs and
benefits of these.

Q10: The Government welcomes further ideas to improve the process of antitrust
investigation and enforcement.
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52

5.3

54

5.5

General comments

We note the Government’s concern that antitrust cases ‘take too long and result in too few
decisions’ (Consultation Paper, p.45). We welcome the proposal to improve the process of
antitrust enforcement, and we agree that a key improvement required is the expedition of
this process. However, we consider that increasing the number of antitrust investigations
in any given year should not be treated as an end in and of itself. Rather, an effective
antitrust regime should result in robust decisions being reached in respect of those
breaches of Chapter | and Chapter Il of the Competition Act 1998 (‘Competition Act’)
which merit an enforcement response. This may mean that the number of decisions taken
by the OFT remains relatively low, but that the deterrent effect of these decisions is high.
In addition, the OFT should continue to bring test cases, but only where there is a clearly
novel or uncertain aspect of the law, and only where undertaking such an investigation
represents the efficient commitment of the OF T's resources.

We think the CMA could usefully issue more clearance decisions relating to antitrust
investigations, as these would provide helpful guidance to business. Greater use of the
short-form opinion procedure that has recently been introduced may be appropriate here.

Option 1: Retain and enhance OFT's existing procedures

This is in our view the most appropriate option. We consider that the measures recently
introduced by the OFT (outlined at paras 5.24-5.26 of the Consultation Paper) have
already resulted in some improvements and that it will be most efficient to build on these
within the current enforcement framework. Introducing a new decision-making structure
would entail a high degree of risk and uncertainty. While we believe that the antitrust
procedure can and should be improved, we are not convinced that the weaknesses of the
current approach justify fundamental structural change.

We note in particular that the OF T has committed to greater transparency in its antitrust
investigations, with parties being granted greater access to decision-makers and to the
case team. We strongly support this development. One of our key concerns about the
current process is the lack of access that parties have to decision-makers. Providing
greater access will speed up the process and will ensure that those subject to intrusive,
expensive and time-consuming investigations are treated justly by being able to put their
case directly to the ultimate decision maker.

We should also like to see improvements to the way in which evidence is handled by the
competition authority. Evidence, and particularly witness evidence, ought to be critically
assessed and shared with the parties under investigation at an earlier stage. We believe
that the OFT often relies too readily upon evidence provided by a whistleblower, only to
discover at a later stage that the evidence does not satisfy the relevant legal threshold.
These changes would expedite antitrust investigations, bring greater transparency to the
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OFT’s processes and ensure that resources are used more efficiently (i.e. by not pursuing
cases that cannot be supported by sufficient evidence).

Unless the resources that the CMA has at its disposal for antitrust enforcement increase
substantially from those currently available to the OFT, we consider that further
improvements to the existing antitrust enforcement model should be focused on achieving
efficient outcomes. Prompt settlements should be incentivised and encouraged, and
enforcement action should focus on breaches of the Competition Act that have caused, or
are causing, consumer detriment, and which are supported by robust evidence. Improving
the ability of the CMA to close or reduce the scope of cases would also assist in this
regard.

Option 2: Develop a new administrative approach

We do not support this option. We do not consider that the antitrust regime is well suited
to separation into phases | and II. If such a framework were to be adopted, we suspect
that most cases would be referred to phase Il for further investigation as there is a high
risk that a panel would find it difficult at phase | to be satisfied that there are no further
issues to investigate. Consequently, we consider that such an approach would in practice
be likely to result in cases taking longer to be resolved.

In addition, we are not in favour of replacing the current appeal process with judicial
review. It is essential that appeal judges are able to review the substance of a case and to
reassess the evidence. The Competition Appeals Tribunal (‘CAT’) has shown itself to be
able to assess competitive effects robustly and we see no reason to deprive parties of this
substantive right.

In the event that a new administrative approach were introduced, we think that panels
should have both an adjudicatory and investigatory role. This would ensure that panels
are able to access to all of the information on a case that they require to be confident in
reaching a final decisions independent from the case team.

Option 3: A prosecutorial system

On balance, we do not support Option 3. We do consider that certain aspects of the
prosecutorial enforcement model are attractive, in particular the fact that it obviates the
need for the CMA to play the double role of prosecutor and adjudicator. We recognise,
however, that this model would require significant legislative reform and would require a
lengthy implementation period. In addition, as the model is radically different to the current
antitrust regime, there would be a significant degree of uncertainty over the final outcome.

Moreover, the CAT would need to take on enough staff with appropriate skills in order to
perform the proposed adjudicatory function. If the CAT were short-staffed, cases would
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5.12

5.13

take too long to be heard and this would undermine the Government's objective of
reducing the time it takes to resolve cases.

We are also concerned about the way in which the proposed model could affect parties’
ability to settle cases. If only the CAT were able to impose fines agreed for settlement,
parties would not be able to settle in advance of adjudication. Again, this would present a
challenge for cases to be efficiently resolved.

Although we do not support Option 3, we should like briefly to address the observations in
the Consultation Paper relating to the need to provide guidance to the CAT on fining levels
and how to replace the guidance currently received by businesses from non-infringement
decisions.® We do not share the Government's concerns here. The CAT's ability to
assess fines without reference to guidance was demonstrated in the recent judgment
against the OFT’s construction cover pricing decision and also in the construction
recruitment appeals. Moreover, legislative provisions and case precedent will assist in
guiding both businesses and the CAT. Guidance to business will also be provided by
cases brought by the CMA before the CAT and which are unsuccessful.

Chapter 6: The criminal cartel offence

Q11: The Government seeks your views on the proposals set out in this Chapter to
improve the criminal cartel offence, in particular:

° the arguments for and against the options;

° the costs and benefits of the options, supported by evidence wherever
possible.

6.1

For the reasons set out in response to question 12 below, we think it is unfortunate that all
the proposals in the Consultation Paper are based on the assumption that the dishonesty
element should be removed from the criminal cartel offence. The Government could
usefully have taken the opportunity to canvas a proposal to improve the offence which did
not involve removing the dishonesty element. As set out below, we do not think that it is

5 See para. 5.46, Consultation Paper.
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6.2

6.3

6.4

6.5

appropriate to remove the dishonesty element. Notwithstanding this, we set out our views
on each of the Government's proposals below.

Option 1: Removing ‘dishonesty’ from the offence and introducing prosecutorial guidance

We do not consider this option to be appropriate. The criminal cartel offence turns on an
individual's agreeing to make or to implement certain prohibited arrangements. The
concept of an agreement is understood broadly in EU competition law, and merely
‘agreeing’ to participate in a cartel should not be considered sufficient to provide the mens
rea element of such a serious offence. This is highlighted when considered in the context
of a case such as Anic8, where mere attendance at a meeting involving an exchange of
information was enough to create a presumption that the person attending was an active
participant. Although the criminal cartel offence is UK-specific, the problems associated
with determining when an agreement is made under EU law are indicative of the types of
issue that might arise if this option were adopted.

Further, and as discussed in more detail below, the potential imposition of prison
sentences should require a very high level of mens rea on the part of the individual.
Criminal offences which are capable of being committed by an individual (notwithstanding
they are acting in their corporate capacity) are already more serious than an offence
committed by a corporate entity. An offence that carries the possibility of a prison
sentence is obviously even more serious. Taking this into account, it would be
inappropriate to rely on prosecutorial discretion, which would be likely to create significant
uncertainty.

Option 2: Remove ‘'dishonesty’ but carve out certain ‘white listed’ agreements

If the Government decides to remove the dishonesty element of the criminal cartel offence
(which, as discussed above, we do not consider to be appropriate), we think that Option 2
is the best means of ensuring that only the most serious types of conduct are caught.

The key advantage of creating a list of agreements that would be carved out from the
arrangements described as falling within the criminal cartel offence is that the list could be
tailored to fit changing circumstances. Specifying a set of ‘white listed’ agreements would
also help to avoid the perceived uncertainty associated with the concept of dishonesty.
However, we note that there are still deficiencies with this approach; for example, it may
not be straightforward to identify such agreements in practice.

8 Commission v ANIC [1999] ECR 1-4125.
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6.6

6.7

6.8

6.9

6.10

6.12

6.13

Option 3: Replace the ‘dishonesty’ element with a secrecy element

We agree with the Government that this option is not appropriate. This option would not
resolve any of the difficulties purportedly incumbent upon proving legal dishonesty, since
similar issues would be likely to arise in proving secrecy. Further, it is not clear how the
secrecy element would apply in the context of commercial agreements (such as joint
ventures) which typically contain confidentiality provisions.

We are also concerned that replacing the dishonesty element with a secrecy element
might lead to an odd result where individuals involved in a cartel might avoid criminal
sanction simply by publicising their conduct (although they might face civil penalties).

Option 4: Removing ‘dishonesty’ and defining the offence so that it does not include
agreements made openly

Although this appears to be the Government'’s preferred option, we do not consider it to be
appropriate for a regime under which prison sentences can be imposed on individuals,

As with Option 3, it is not clear how defining the offence to exclude agreements made
openly would work in circumstances where standard confidentiality provisions are in place.

It is proposed that the list of types of arrangements that fall within the offence under
s5.188(2) would be amended to provide that the offence will not be committed where ‘the
customers would be told about the arrangements [...] at or before the time of purchase of
the relevant product or service' (para. 6.50 of the Consultation Paper). The proposal does
not address which ‘customers’ must be told about the arrangements for these purposes.
In certain cases the direct customer may not be concerned about anticompetitive
arrangements, for example if it can pass on the higher cost to its customers (who may not
know of the cartel).

Further, this option does not address how (or to what extent) customers must be informed
about an agreement to show the agreement was made ‘openly’ for these purposes.

There is also an assumption that customers can choose to contract elsewhere, which may
not always be the case.

Finally, bearing in mind that this is an offence for individuals, it is not clear whether the
offence would be committed in a situation where an individual does not have the power
within an organisation to decide that the arrangements be publicised, and therefore made
‘openly’ for these purposes.
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Q12: Do you agree that the ‘dishonesty’ element of the criminal cartel offence
should be removed?

6.14

6.15

6.16

We consider that the dishonesty element should not be removed from the criminal cartel
offence. The Consultation Paper does not provide sufficient evidence to support such a
fundamental change to the regime.

The Government considers that the dishonesty element of the cartel offence is the reason
why so few cases/convictions have been brought/made, but does not provide any
evidence to support this view. We believe that the available evidence shows that the key
reason for the lack of cases/convictions may be a combination of a lack of potential
suitable cases and also a lack of OFT resources and appropriate criminal prosecution
training. We note that the public reports of the BA/Virgin fuel surcharge price fixing case
appear to suggest that a lack of OFT resources and appropriate criminal prosecutorial
training may have been a central reason why the OFT's case eventually collapsed.

According to the Consultation Paper, the evidence suggests that the main reasons for
originally including the dishonesty element in the offence may no longer apply (para. 6.11).
We disagree with this conclusion, for the following reasons:

0] Criminal offences carry sanctions and a status that differ from civil offences.
Individuals found guilty of a criminal offence are more likely to lose their
employment, face public opprobrium and might receive a custodial sentence.
That is why criminal offences almost always require a specified mens rea and
involve a higher burden of proof. Removing the dishonesty element does away
with an important threshold in this respect.

(i) The Government considers that evidence of effects, including economic
evidence, would be relevant to the issue of dishonesty. According to the
Government, juries might find it difficult to understand economic effects evidence.
We consider that this is to underestimate the capacity of juries to deal with
complex factual and conceptual issues, as required in other areas of the law.
Even if the Government were correct, the relevant argument would be around the
appropriateness of trial by jury in cartel cases, not the nature of the offence itself.

(iii) The Government's view is that price fixing is so serious that the mens rea should
be set at a lower level than dishonesty. We do not consider that this view is
supported by the arguments put forward in the Consultation Paper. Reference is
made to a 2007 report entitled ‘Survey of Public Attitudes to Price-Fixing and
Cartel Enforcement in Britain’, which found that only around six in ten people in
Britain believe that price-fixing is dishonest and that two in ten juries believe that it
is not. However, this survey was conducted in a different context to a trial, in
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which juries are under directions from a judge. It is not clear to us that this
provides adequate evidence to conclude that juries cannot determine whether
conduct is legally ‘dishonest’ in the Ghosh sense. Further, taken on its face this
survey seems to indicate that a significant proportion of people do not consider
that price fixing should be a criminal offence at all, not that it should be easier to
prosecute. The author of the report states in his concluding remarks: ‘only 6 in
every 10 people think price-fixing is dishonest; suggesting that, while a social
stigma against such behaviour exists, it is not strong enough to support
imprisonment.’”

Q13: The Government welcomes further ideas to improve the criminal cartel offence

6.17

6.18

As discussed above, our view is that the criminal cartel offence should be left as it
currently stands. We consider that it would be preferable to increase investment in
resources and training for relevant OFT officers, rather than to amend an offence which
has yet to be tested before a jury.

One further point we wish to make is that any change to the criminal cartel offence should
be assessed for any effects it may have on the OF T's and the European Commission’s
leniency regimes. For example, the Government should consider whether lowering the
threshold for criminal liability (for example by removing the dishonesty element) will
discourage individuals or corporate undertakings from applying for leniency in both the UK
and the EU. If this were to be the consequence of such a change, this would be a further
factor weighing against amending the offence.

7 Stephan, A: Survey of Public Attitudes to Price-Fixing and Cartel Enforcement in Britain (2007) ESRC Centre for
Competition Policy and Norwich Law School, University of East Anglia at page 29.
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7.

Chapter 7: Concurrency and sector regulators

Q14: Do you agree that the sector regulators should maintain their concurrent
antitrust and MIR powers in parallel to the CMA?

i

7.2

7.3

7.4

7.5

In its Consultation Paper, the Government infers from the relative paucity of Competition
Act cases completed (and the number of MIRs made) by the sector regulators that there
is an inherent weakness in the current concurrency regime.® In addition, the Government
notes that there has been a much larger number of non-infringement decisions.

Given that this relative infrequency of completed cases does not appear to be due to
insufficient information gathering powers under the current regime, it is unclear whether
these statistics are due to the regime’s being weak, or the sector regulators themselves
not pursuing cases (or the right cases).

As the Government notes in its Consultation Paper:

‘It was envisaged that there would be a period where effective competition would develop
and that over time the need for sectoral regulation would reduce as the generally
applicable competition and consumer law took over. #

This, however, has not occurred. Indeed, the regulated arena has actually expanded as
sector regulators have sought to open up markets, preferring to use their regulatory tools
to do so. In our view, the Government is correct to surmise that part of the reason for this
situation is that the overlap between regulatory rules and competition law allows sector
regulators readily - perhaps too readily - to use the former.

Given the Government'’s objective to adopt a uniform approach to competition law
enforcement across all sectors, it is our view that the Government should have regard to
the distinction between markets that are competitive, prospectively competitive and non-
competitive, and apply this distinction in the Government’s approach to competition law
enforcement across the regulated sectors and the economy generally.

8 The Government notes that sector regulators have made only two antitrust infringement decisions (and many more
non-infringement decisions) as compared to 25 infringement decisions and 9 MIRs made by the OFT across the
economy as a whole.

® See para. 7.1, Consultation Paper.
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7.6

7.7

7.8

With regard to sectoral concurrency, our view is therefore that sector regulators should:

(i) retain their regulatory powers, but only in respect of monopoly or ‘non-
competitive’ markets;

(ii) retain their powers to investigate cases involving prospectively competitive, or not
fully competitive, markets through market investigation references (‘MIRs’) as
appropriate; but

(iii) not retain concurrent powers to conduct Competition Act cases in markets where
effective competition exists. In such cases, we consider that the CMA should
instead assume the sole role of ex posf competition enforcement. Such
enforcement action could potentially arise at the prompting of a sector regulator,
where appropriate; however, our view is that responsibility for ultimate decision-
making and the conduct of the case should be placed within the CMA's exclusive
remit.

Such an approach would be consistent with the expectation that effective competition
should develop in regulated sectors and that over time the need for sectoral regulation
should reduce. Moreover, it would avoid the confusion that could ensue from the
Government’s alternative proposal, whereby case allocation as between sector regulators
and the competition authorities is determined at a later stage, or via a referral system,
depending on the nature of each case.

The Government’s proposal to allow sector regulators to bring cases but not to decide
them (under the Internal Tribunal model) would represent an extension of this approach;
in our view, however, this would likely be less effective than giving the CMA full and sole
jurisdiction. We consider that the Government overstates the ‘highly complex interface’*’
required to give the CMA access, on the ending of concurrency, to the sector regulators’
specialist expertise.

10 5ee para. 7.16, Consultation Paper.
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Q15: The Government also seeks views on the proposals set out in this Chapter for
improving the use and coordination of concurrent competition powers in particular:

° the arguments for and against the options;
® the costs and benefits of the options, supported by evidence wherever
possible.

Q16: The Government welcomes further ideas to improve the use and coordination
of concurrent competition powers

7.9

7.10

7.1

712

713

Process improvements — primacy of competition law, resource sharing and the
prominence of the CMA’s role

We believe that there is no reason why the process improvements proposed elsewhere in
the Consultation Paper should not, where appropriate, also apply in the regulated sectors.
However, where concurrency is retained, it may not be sufficient to adopt measures that
simply ‘encourage’ the CMA or sector regulators to use their powers in respect of the
regulated sectors in a consistent manner.

As with the current regime, factors such as a lack of resources or expertise, timing and
complexity would still be likely to play a part in case management. For that reason, there
is no guarantee that the proposal to give the sector regulators a ‘strong common
obligation’ would, in practice, necessarily correlate to an increased use of those powers.

We believe that the alternative proposal of tasking the CMA with acting as a central
resource for, inter alia, information sharing between sector regulators may also struggle
adequately to resolve this issue.

It is possible to conceive a mid-way approach whereby the CMA is given the responsibility
of ‘proofing’ at an early stage those cases that the sector regulators intend to pursue, and
to guide the conduct of the case; but such approach would appear duplicative and
therefore contrary to the Government's objective of streamlining the process.

Similarly, the Government's alternative proposal for the CMA to ‘co-ordinate’ the strategic
use of competition powers does not seem to us to offer substantive improvement over the
current regime. As the Government notes in its Consultation Paper:
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‘the mandate and approach of general competition authorities is quite different from those
of the sector regulators’."

8. Chapter 8: Regulatory appeals and other functions of the OFT and
cC

Q17: Do you agree that the CMA will be the most appropriate body for considering
regulatory references/appeals currently heard by the CC?

8.1 Yes. As noted in the Consultation Paper, the CMA would have the requisite expertise,
resources and procedures in place to carry out these functions.

8.2 In relation to the two alternatives:

(i Itis our view that the CAT is not particularly well placed to exercise these
functions; although it may have the relevant expertise, we do not consider that it
has the necessary resources to deal with the types of issues raised by regulatory
references and appeals.

(i) We agree that creating a separate appellate body seems counterintuitive given
the focus on streamlining.

8.3 We note that the issue of regulatory appeals cannot be considered in isolation from the
question of concurrency. Any changes to concurrency must avoid compromising the
independence of the CMA in hearing regulatory appeals.

Q18: The Government also seeks your views on creating model regulatory
processes that set out the core requirements that future regulatory
reference/appeals processes should have.

11 See para. 7.5, Consultation Paper.
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8.4

8.5

8.6

We are of the view that, unless the Government plans to reform each regulatory regime,
there will necessarily be a patchwork approach to dealing with regulatory references and
appeals. Regulatory provisions and processes are often statutory and cannot simply be
overridden.

Therefore, we do not see any benefit in putting in place model processes that will simply
apply to any additional regulatory functions that may be conferred upon the CMA. Indeed,
in some cases there will be statutory limitations preventing the application of these model
processes to a particular regime (e.g. the initiation process or type of appeal hearing
required in relation to a particular regulated sector is often set out in statute). Given this,
and the fact that the Government is not proposing to reform current regimes, the
patchwork approach to these functions will remain despite the introduction of model
processes.

We suggest that it would be preferable to invest instead in clear guidance on how the
current system and the individual regulated regimes operate.

Chapter 9: Scope, objectives and governance

Q19: The Government seeks your views on appropriate objectives for the CMA and
whether these should be embedded in statute.

9.1

9.2

9.3

The Government intends for the CMA to keep economically important markets or sectors
under review. We agree that this should constitute a high-level objective for the CMA and
consider that the capacity for the CMA to consider such markets should be an ‘objective’
rather than a specific ‘duty’ imposed on the CMA. This will allow the CMA to have the
appropriate flexibility to determine which markets it wishes to review in detail and in what
circumstances. We are concerned that imposing a duty on the CMA to review certain
sectors would be unhelpful for businesses operating in those sectors and would potentially
stifle innovation, as well as imposing an additional burden on the CMA's resources.

The Government has also questioned whether the CMA's objectives should be included on
the face of legislation (as is the case currently for the FSA and Ofcom).

In our view, there is merit in outlining the overarching objectives of the CMA in legislation
(and we note the advantages outlined by the Government in para. 9.4 for doing so). This
may assist in promoting clarity as to the scope of the CMA's role and provide it with a
strong mandate. It may also assist in ensuring that the CMA is ultimately held accountable
to these objectives.
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9.4

9.5

It is important that any legislative definition of the CMA's role and objectives is clear and
straightforward, so as to avoid confusion as to the scope of the CMA's remit. Any
definition should also not be overly prescriptive, in order to provide an appropriate level of
flexibility. Accordingly, any legislative definition of the CMA's role should be limited to key
objectives only, for example ‘to promote competition’ or ‘to further the interests of
consumers in relevant markets through promoting competition’ rather than a lengthy and
discursive description of each potential aspect of those objectives.

The use of broad objectives may also assist in avoiding the potential disadvantage noted
by the Government of constraining the CMA's flexibility to act in relation to future changes
in the economy.

Q20: The Government seeks your views on whether the CMA should have a clear
principal competition focus?

9.6

We agree with the Government's proposal that the CMA have a principal focus on
competition. Any other objectives of the CMA (e.g. keeping economically important
markets under review) should be relevant to this principal focus.

Q21: The Government also seeks your views on the proposed governance structure
and on the composition of the Executive and Supervisory Boards.

9.7

9.8

We agree with the proposal that the CMA be independent of Ministers but accountable to
Parliament. We also agree with the Government’s proposal that the CMA have:

(i) a Supervisory Board with overall responsibility for the CMA including overall
governance, resourcing, strategy and policy; and

(i) an Executive Board responsible for the day-to-day running of the CMA including
the responsibility for certain casework decisions.

In relation to the Supervisory Board we note that:

(i) the Board should be responsible for the discharge of the CMA's statutory
functions, as well as its overall governance and strategy; and
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(i) we agree that the composition of the Supervising Board should include a majority
of non-executive directors in order to ensure the appropriate separation of
Supervisory Board level tasks from the day-to-day running of the CMA.

9.9 It is important that there is no disconnect between the day-to-day activities of the CMA
and those responsible for the ultimate policy and resourcing of that body. Any separation
of Supervisory and Executive Board should therefore allow for ready interaction between
the two boards and include appropriate mechanisms for information sharing. One way to
assist this interaction could be for one person to sit on each of the two Boards and to be
responsible for reporting between the two bodies. Another option may be for appropriate
reporting mechanisms between the two Boards to be specified in detail and provided as a
key task or role of each Board as required.

Consumer enforcement powers

9.10  The Consultation Paper outlines the Government'’s plan to transfer ‘most or all’ of the
OFT's consumer enforcement powers to consumer bodies such as Trading Standards
and the potential for other consumer bodies such as Citizens Advice to undertake the
kind of consumer market studies currently delivered by the OFT. The Government has
noted that it plans to consult on the reform of the consumer landscape separately and, in
particular, on what role the CMA will have within this landscape.

9.1 Our initial view is that competition and consumer enforcement involve separate
considerations and, accordingly, that mechanisms should be put in place to ensure that
the bodies best suited to analysing consumer enforcement have the capacity to do so.
However, we would appreciate the opportunity to comment on the Government'’s
proposed plans in relation to the consumer landscape as part of the Government's
forthcoming consultation, ‘Institutional changes for the provision of consumer information,
advice, education, advocacy and enforcement’. In particular, it is not yet clear which
entities would have the responsibility for consumer issues if not the CMA.
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10.

Chapter 10: Decision making

Q22: The Government seeks your view on the models outlined in this Chapter, in
particular:

® the arguments for and against the options;

e the costs and benefits of the regime and to business, supported by
evidence wherever possible.

Q23: The Government also seeks views on the appropriate composition of the
decision-making bodies set out in this Chapter, and in particular what the
appropriate mix of full-time and part-time members is.

Q24: The Government welcomes suggestions for alternative decision-making
structures for each of the competition tools that will deliver robust decisions
through a fair and transparent process.

101

10.2

10.3

10.4

10.5

We are concerned that independence be maintained at the second stage of decision-
making and therefore think that a degree of separation between phase | and phase Il is
necessary when investigating mergers and markets. However, the option of having a new
case team at phase |l is likely to generate some duplication of work and may create
institutional tension. The preferred option would therefore be to allow some of the
members of the case team at phase | to move to phase |Il.

The proposal to retain certain members of the case team needs to be accompanied with
appropriate checks and balances. It is important to ensure that those members of the
team who have already had exposure to the details of the case do not influence the
thought pattern of the rest of the new team.

It is also necessary to attract people with the right skill-set to form part of the proposed
panels. Ideally, the panel should be made up of people experienced in the relevant area.
However, it is important that such members are not inadvertently biased by virtue of their
own experience. Institutionalising the panel should be avoided in order to reinforce
independence.

We also think that the proposed model should allow for parties to settle cases with the
Executive Board, as is currently the case.

Finally, we should welcome greater transparency during the decision-making process in
merger investigations. The OFT has recently committed to greater transparency in its

Page 27/Duncan Lawson/10 June 2011




SLAUGHTER AND MAY

antitrust investigations (see para. 5.4 above), and we think that this development could
usefully be applied to the mergers arena. Providing greater access will speed up the
process and assist in ensuring that the decision is reached through a full and fair legal
process.

11. Chapter 11: Merger fees and cost recovery

Q25: What are your views on options in this section or is there another fee structure
which would be more appropriate and would ensure full cost recovery under a
voluntary/ mandatory notification regime?

11.1 We are not in favour of the introduction of a mandatory merger regime for the reasons set
out in response to question 5 above. If a mandatory regime were to be introduced, we
would question whether full cost recovery is the right objective, given that the
Government would be imposing an unnecessary burden on the majority in order to catch
a minority of cases.

1.2 As a basic principle, we believe that merger fees should be proportionate to the amount
of work and resources allocated, in order to protect business from a disproportionate
pecuniary burden. A more proportionate fee structure could have the additional benefit of
encouraging timely merger notifications. As a result, we urge the Government to review
international models of competition cost management, in particular that of Germany,
where merger fees are directly linked to the complexity of the merger analysis.
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Q26: Do you agree with the principle that the competition authority should be able
to recover the costs of an investigation arising from a party found to have infringed
competition law? If not, please give reasons.

Q27: What are your views on recovery where there has been an infringement
decision being based on the cost of investigation?

Q28: What are your views on the recovery of costs in cases involving
considerations of immunity, leniency, early settlement and commitments?

Q29: Do you agree that this would be an appropriate way to collect the costs,
separates the fine from costs in a way that makes appeals clear and that the costs
should go to the consolidated fund rather than the enforcement authority?

Q30: Should a party who successfully appeals all or part of an infringement
decision be liable for the costs element and should a party who appeals the method
of penalty calculation, but does not appeal the substance of the enforcer’s decision,
be liable for a reduction in costs?

Q31: Should the Government introduce a power to allow the enforcer to recover
their costs, or amend the Competition Act 1998 to enable the level of fine to cover
the cost of the investigation rather than introduce costs?

We do not agree with the principle that investigatory costs ought to be recouped from
infringing parties.

First, we question the rationale for seeking to recoup investigatory costs. Infringers
already pay heavy financial penalties, the amount of which significantly surpasses the cost
of investigations. As a result, it is unclear why infringers should pay additional costs for
what is essentially a service for the public good. Recovering costs in this way would be
out of line with the practice of other investigatory/regulatory bodies, such as the police.

Secondly, we believe that it would be extremely difficult to design an equitable
investigatory cost-charging structure. No investigation is carried out with perfect
efficiency; for example, within any investigation avenues may be explored that are
subsequently abandoned or do not result in a finding of infringement. Parties should not
be liable for such costs if no finding of infringement is made in relation to those aspects of
a case.

In addition, even if the Government were to pursue investigatory cost recovery, which we
oppose, a number of administrative and logistical questions arise; for example: would CMA
staff 'record their time'? would the CMA staff record which aspects of an investigation they
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are working on in order to reach this figure? would parties be able to request that the fees
be audited by a costs assessor (even if a party does not appeal the merits of a finding)?
There is a lack of detail, clarity and practicality to the Government's proposal as set out in
the Consultation Paper.

Finally, it would be unjust for companies to sustain investigatory costs when the underlying
aim of the investigation is to establish a test case or has a wider political significance.
Parties should not have to shoulder the costs of a predominantly, if not purely, public
function.

Q32: Do you agree that telecoms appeal should be treated in the same way as other
regulatory appeals (e.g. Water Licence Modifications and Energy Price Control
Appeals) in that the CC should have the ability to reclaim their own costs from an
unsuccessful or partly successful appeal from the appellant at the end of the
hearing? If not, your response should provide reasons supported by evidence
where appropriate.

11.8

We cannot see any reason in principle why telecoms appeals should be treated differently
to other regulatory appeals.

Q33: What are your views on the proposal that the CAT recover their full costs
except where the interests of justice dictate the costs should be set aside and what
affect, if any, would there be on CAT incentives?

11.10

We do not support this proposal.

The CAT is an appellate court carrying out a public function. Given its function, and given
that analogous courts such as the Court of Appeal and House of Lords are unable to
recover their costs, there appears to be no justification for permitting the CAT to recover its
costs.
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11.11  Further, we note that under the current proposals, the CAT would be granted the ‘flexibility’
to decide whether its costs should be enforced.?2 This could function as a disincentive to
parties’ bringing appeals (therefore raising access to justice issues) as the potential costs
of elements of litigation would be uncertain. This clearly runs counter to the public interest.

12. Chapter 12: Overseas information gateway

Q34: How well is the current overseas information disclosure gateway working? Is
there a case for reviewing this provision?

12.1  Although the current overseas disclosure information gateway permits information
gathered in CA 1998 cases to be disclosed for the purposes of civil and criminal antitrust
cases in other jurisdictions (without the need for permission of the parties involved), the
current regime does not allow disclosure of information gathered in merger or MIR cases,
unless the relevant parties consent (or unless disclosure is necessary to facilitate the
exercise by the OFT / CC of its own functions).

12.2  We consider that the current approach is appropriate. In antitrust cases there is a ‘penal’
element that can justify cross-border information sharing. In merger or market
investigation cases, by contrast, there is not necessarily any fault attaching to the parties
in question. In these circumstances, parties should not have to be concerned that the
information they disclose may be disseminated more broadly. Where information
exchange would be particularly useful, for example in cross-border mergers, this can
easily be dealt with through waiver letters,

Yours sincerely,

Slaughter and May

12 5ee para. 11.50, Consultation Paper.
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A Competition Regime for Growth: A response to the consultation on options for
reform

cma@bis.gsi.gov.uk, 0207 215 5465 Duncan Lawson

General Comments: There is constant reference to sectoral regulators
throughout this consultation paper. It is not clear that this phrase covers the
proposed Financial Conduct Regulator. The implication is that it probably does
not.

If not it is a very strange omission. The financial sector is one of our most
important industries, one which is key to the success of the UK economy. Of all
industries its competitive health is therefore even more important than most to
the wealth of the UK. There can be no good reason for excluding this sector from
the conclusions of this paper.

There are concerns about the prudential health of the financial sector, just as
there are concerns about safety in other industries. There is a specific regulator
for the prudential health of the financial sector, just as there are specific
regulators for safety in other sectors. The economic regulators work with these
prudential / safety regulators and the questions of cost vs. activity are a common
interchange between these regulators. Prudential / safety concerns will always,
within reason, come first (although in practice the two remits are usually not in
conflict). The Financial Conduct Regulator should be explicitly included in the
ambit of this paper.

The Independent Commission on Banking has recommended that the Financial
Conduct Regulator is given a primary duty to promote effective competition.
This is key to creating a competitive regime for growth in the financial sector.

Chapter 3: A stronger markets regime

Q. 3: The Government seeks your views on the proposals set out in this Chapter
for strengthening the markets regime

3.31 I strongly support the introduction of powers to enable independent third
parties to be appointed to monitor and or implement remedies. Where
undertakings have been obtained they have been powerful and effective in
ensuring implementation of CC remedies.

3.32 The power to require parties to publish non-price information is highly
desirable. There are many aspects of competition that are not due to prices, and
this power will enable these aspects of competition to be encouraged.

Chapter 7: Concurrency and the sector regulators

Q. 14: Do you agree that the sector regulators should maintain their concurrent
antitrust and MIR powers in parallel to the CMA.



[ strongly agree that these concurrent powers should remain, and should be
introduced for those sector regulators (including the Financial Conduct
Authority) who do not already have them.

Q. 15: The Government also seeks views on the proposals set out in this Chapter
for improving the use and coordination of concurrent competition powers

There has been an apparent reluctance in recent times for sectoral regulators to
use their competition powers, but rather to use their sectoral powers which may
be seen as faster and more flexible than using competition powers. This
tendency has probably moved too far, and therefore I would support giving the
sectoral regulators a greater obligation to use their competition powers.

However it is important for sectoral regulators to have concurrent powers,
otherwise they are not able to make market investigation references or use anti-
trust powers, and will be even more likely to use other, less effective, ways of
looking at how markets are working. It is particularly important in our large
regulated sectors, to look at the structure of markets as well as conduct in them.
If concurrent powers were ended there would be a conflict between the use of
sectoral powers by the sectoral regulators and the use of competition powers by
the CMA where each could be used to address the same problem albeit in a
different way. This would push the regulators further apart, when the aim
should be to make them work together more effectively and encourage the use of
competition powers.

This points to ensuring that those sector regulators who do not have concurrent
powers already should be given them. The clearest omission is that the
proposed FCA is currently not being provided with these powers, or indeed a
primary duty to promote effective competition. Given that Financial Services is
the largest of the sectors that has its own regulator this is potentially
significantly damaging to the UK economy.

It also makes sense for the CMA to act as a central resource for the sector
regulators on competition cases, and for greater use of secondments and
interchange of staff between these bodies to share and spread expertise. It is
important that in using their concurrent powers the expertise of the CMA is
utilised and that the CMA benefits from the experience gained by the sectoral
regulators. If the sectoral regulators are given a greater obligation to use their
competition powers there should be more investigations undertaken, and this
should result in more competitive markets and less detailed behavioural
regulation.

Asking the CMA to be responsible for coordinating the use of competition powers
and addressing strategic issues, and providing a pro-competitive challenge to the
sectoral regulators also has merit. As does allowing either the sectoral regulator
or the CMA to take the lead, and for this lead to be changed during the process
where it became apparent that one or other body was better placed to take on
this role.



Comment on table 7.1:

Sectoral Regulators can in certain circumstances impose structural and
behavioural remedies, and these are important powers. In order to understand
what is happening within their industries they also need to pay close attention to
the complaints arising and to any implications for policy that might arise.
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Consultation Questions

1. Why reform the competition regime?

This chapter sets out an assessment of the strengths and weaknesses of the
UK competition regime and proposes to reform it to: improve the robustness
of decisions and strengthen the regime; support the competition authorities in
taking forward the right cases; and improve speed and predictability for
business.

Q.1 The Government seeks your views on the objectives for reform of the
UK’s competition framework, in particular:

e improving the robustness of decisions and strengthening the
regime;

e supporting the competition authorities in taking forward the right
cases;

e improving speed and predictability for business.

Q.2 The Government seeks your views on the potential creation of a single
Competition and Markets Authority.

Comments:

1, The present regime spends too much time on the “trivial” and | have
consistently put forward higher “threshold” limits in previous consultations to
the OFT. These have been ignored. | disagree with your comment in Para 106
that the 63 SLC cases below a turnover of £70m would have produced any
significant consumer detriment. By ignoring this and concentrating on the
small cases you are liable to miss or fail to have the right calibre of staff
available for dealing with the big ones — Lloyds/HBOS etc.

2. On pages 90 and 91 you examine the potential problems of a single entity
and the need to have a two-stage decision-,making process. The current
proposal for merging the CC with the OFT is roughly equivalent to merging
the High Court with the Crown Prosecution service and ensuring that the latter
is the senior partner. It seems that inadequate consideration has been given
to the impact of Article 6 of the European Convention on Human Rights.

3. Other possible cost saving solutions would be to merge OFT,
OFWAT,OFGEM, OFCOM etc in to one single entity and then palce the CC
as part of say the High Court — thus preserving its judicial independence from
the OFT.

4.The merger case | was involved in was the purchase of a very small SME
and yet the costs were over £0.4 million for the seller, well over £1 million for
all the “private sector” parties and the timescale, which was well-adhered to
was 9 months. Both time and more particularly cost were disproportionate to
the size of the merger.

5. The time-scale could easily be cut by taking forward the OFT “prosecution
case” rather than having the CC start all over again as investigator and




prosecutor.

e 6. | have not found reference to the deterrent effect on possibly
“desirable efficiency-enhancing” mergers of SME’s of the possibility of
incurring such costs. Any proposals to increase merger fees just
increases the deterrent effect . Examination of the “abandoned” cases
on the CC website does provide evidence that reference ( and its
costs) do cause abandonment of mergers. There is also evidence that
“Competition Enforcement” as currently practiced with regard to merger
control does deter merger activity and this was accepted by the OFT in
its Consultation Document 933.

7. On pages 88 onwards you consider the effects of the proposals vis-a-vis of
Article 6 of the European Convention on Human Rights. BUT

¢ Article 1 of the First Protocol of the European Court of Human Rights
states “Every natural or legal person is entitled to the peaceful
enjoyment of his possessions. No one shall be deprived of his
possessions except in the public interest and subject to the
conditions provided for by law and by the general principles of
international law.”

e For shareholders in companies, Merger Control can be an infringement
of the right to peacefully enjoy their possessions (in this case - shares
in a company).

e There has been no Impact Assessment regarding “Article 1”.

2. The UK Competition regime and the European context

This chapter sets out the UK institutions that make up the competition regime
and their functions, as well as the European context.

Comments:

3. A stronger markets regime

This chapter sets out that there is scope to streamline processes and make
the markets regime more vigorous. The key options are: enabling in-depth
investigations into practices that cut across markets; giving the CMA powers




to report on public interest issues; extending the super-complaint system to
SME bodies; reducing timescales; strengthening information gathering
powers; simplification of review of remedies process; and updating remedial
powers.

Q.3 The Government seeks your views on the proposals set out in this
Chapter for strengthening the markets regime, in particular:

e the arguments for and against the options;
e the costs and benefits of the options, supported by evidence wherever
possible.

Q.4 The Government also welcomes further ideas, in particular, on
modernising and streamlining the markets regime, and on increasing certainty
and reducing burdens.

Comments:

4. A stronger mergers regime

This chapter sets out that there is scope for improving the merger regime by
addressing the disadvantages of the current voluntary notification regime and
streamlining the process. The Government is seeking views on: (1) options to
address the disadvantages of the current voluntary notification regime; (2)
measures to streamline the regime by reducing timescales and strengthening
information gathering powers; (3) introduction of an exemption from merger
control for transactions involving small businesses under either a mandatory
or voluntary notification regime. We ask:

Q.5 The Government seeks your views on the proposals set out in this
Chapter for strengthening the mergers regime, in particular:
e the arguments for and against the options;

e the costs and benefits of the options, supported by evidence wherever
possible.




Q.6 The Government seeks views on which approach to notification would
best tackle the disadvantages of the current voluntary regime?

Q.7 The Government welcomes further ideas on streamlining the mergers
regime.

Comments:

5. A stronger antitrust regime

This chapter sets out three options for achieving a greater throughput of
antitrust cases: (1) retain and enhance the OFT’s existing procedures; (2)
develop a new administrative approach; (3) develop a prosecutorial approach.
We also ask about the case for statutory deadlines for cases and for civil
penalties for non-compliance with investigations, set out considerations
relating to private actions and invite views on the powers of entry and of
investigation and enforcement.

Q.8 The Government seeks your views on the proposals set out in this
chapter for strengthening the antitrust regime, in particular:

e Options 1-3 for improving the process of antitrust enforcement;
e the costs and benefits of the options, supported by evidence wherever
possible.

Q.9 The Government also seeks views on additional changes to antitrust and
investigative and enforcement powers in paragraphs 5.48 to 5.57, and the
costs and benefits of these.

Q.10 The Government welcomes further ideas to improve the process of
antitrust investigation and enforcement.




Comments:

6. The criminal cartel offence

This chapter sets out options for making the cartel offence easier to
prosecute: (1) removing the dishonesty element and introducing prosecutorial
guidance; (2) removing the ‘dishonesty’ element and defining the offence so
that it does not include a set of ‘white listed’ agreements; (3) replacing the
‘dishonesty’ element of the offence with a ‘secrecy’ element; (4) removing the
‘dishonesty’ element and defining the offence so that it does not include
agreements made openly.

Q.11 The Government seeks your views on the proposals set out in this
Chapter to improve the criminal cartel offence, in particular:
e the arguments for and against the options;
o the costs and benefits of the options, supported by evidence wherever
possible.

Q.12 Do you agree that the ‘dishonesty’ element of the criminal cartel offence
should be removed?

Q.13 The Government welcomes further ideas to improve the criminal cartel
offence.




Comments:

7. Concurrency and sector regulators

This chapter sets out three options for improving the use and coordination of
competition powers: (1) sector regulators could agree on a common set of
factors to take into account when deciding whether to use sectoral or
competition powers or competition law primacy could be enhanced; (2) the
CMA could act as a central resource for the sector regulators; (3) the CMA
could coordinate the use of competition powers across the landscape.

Q.14 Do you agree that the sector regulators should maintain their concurrent
antitrust and MIR powers in parallel to the CMA?

Q.15 The Government also seeks views on the proposals set out in this
Chapter for improving the use and coordination of concurrent competition
powers in particular:

e the arguments for and against the options;
o the costs and benefits of the options, supported by evidence wherever
possible.

Q.16 The Government welcomes further ideas to improve the use and
coordination of concurrent competition powers.




Comments:

8. Regulatory appeals and other functions of the OFT and CC

This chapter sets out the Government’s view that the sectoral
reference/appeal jurisdictions of the CC should be transferred to the CMA. We
also propose the development of model regulatory processes that set out the
core requirements that future regulatory reference/appeals processes should
have.

Q.17 Do you agree that the CMA will be the most appropriate body for
considering requlatory references/appeals currently heard by the CC?

Q.18 The Government also seeks your views on creating model requlatory
processes that set out the core requirements that future regulatory
reference/appeals processes should have.

Comments:

9. Scope, objectives and governance

This chapter sets out that the CMA should have a primary focus on
competition. The Government is committed to maintaining the independence
of a single CMA and proposes that the CMA will: have clear, and potentially




statutory, objectives to underpin prioritisation; be accountable to Parliament;
and, have an appropriate governance structure for a single decision making
body. We ask:

Q.19 The Government seeks your views on appropriate objectives for the
CMA and whether these should be embedded in statute.

Q.20 The Government see your views on whether the CMA should have a
clear principal competition focus?

Q.21 The Government also seeks your views on the proposed governance
structure and on the composition of the Executive and Supervisory Boards.

Comments:

10.Decision making

This chapter sets out a number of alternative models for decision-making that
can deliver robust decisions through a fair and transparent process. The
Government considers that a number of alternative models can deliver this,
final choices will be guided by considerations relating to: the degree of
separation between first and second phase decision making; degrees of
difference or uniformity of approaches between tools; and, the role and nature
of panels in the different tools available to the single CMA.

Q.22 The Government seeks your on the models outlined in this Chapter, in
particular:
e the arguments for and against the options;
e the costs and benefits of the regime and to business, supported by
evidence wherever possible.

Q. 23 The Government also seeks views on the appropriate composition of
the decision-making bodies set out in this Chapter, and in particular what the
appropriate mix of full-time and part-time members is.
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Q.24 The Government welcomes suggestions for alternative decision-making
structures for each of the competition tools that will deliver robust decisions
through a fair and transparent process.

Comments:

1. Merger fees and cost recovery
Merger Fees
This chapter sets out options to recover the cost of the merger regime either

by changing the level of the existing fee bands, introducing an additional fee
band or moving to a mandatory notification system. We ask:

12. Q.25 What are your views on options in this section or is there another
fee structure which would be more appropriate and would ensure full
cost recovery under a voluntary/ mandatory notification regime?

Recovering the cost of anti trust investigations

The Government is considering introducing legislation to allow the
enforcement authorities to recover the costs of their investigations in antitrust
cases. This would only apply where there has been an infringement decision
and a fine, non-infringement decisions and investigations dropped for any
other reason would not be charged. We ask:

13.Q.26 Do you agree with the principle that the competition authority
should be able to recover the costs of an investigation arising from a
party found to have infringed competition law? If not, please give
reasons.

14. Q.27 What are your views on recovery where there has been an
infringement decision being based on the cost of investigation?

15. Q.28 What are your views on the recovery of costs in cases involving
considerations of immunity, leniency, early settlement and
commitments?

It is foreseen that any costs to be recovered would be shown on the
infringement decision detailing the fine. We ask:

11




16. Q.29 Do you agree that this would be an appropriate way to collect the
costs, separates the fine from costs in a way that makes appeals clear
and that the costs should go to the consolidated fund rather than the
enforcement authority?

It is foreseen that the costs element could be appealed. This raises the
question of what happens when the appeal is successful, partly successful or
when the appeal is on the method of penalty calculation only rather than the
substance of the decision. We ask:

17. Q.30 Should a party who successfully appeals all or part of an
infringement decision be liable for the costs element and should a party
who appeals the method of penalty calculation, but does not appeal the
substance of the enforcer’s decision, be liable for a reduction in costs?

Currently there is no legislation to allow the enforcer to charge costs so this
would mean amending the Competition Act 1998. An alternative introducing
cost recovery would be to amend the same Act to allow the level of fine to
cover the cost of the investigation. We ask:

18. Q.31 Should the Government introduce a power to allow the enforcer to
recover their costs, or amend the Competition Act 1998 to enable the
level of fine to cover the cost of the investigation rather than introduce
costs?

Recovery of CC costs in telecom price appeals

19.Q.32 Do you agree that telecoms appeal should be treated in the same
way as other regulatory appeals (e.g. Water Licence Modifications and
Energy Price Control Appeals) in that the CC should have the ability to
reclaim their own costs from an unsuccessful or partly successful
appeal from the appellant at the end of the hearing? If not, your
response should provide reasons supported by evidence where
appropriate.

Recovery of CAT costs

The Government propose to make a change in the CAT’s Rules of Procedure
to allow the CAT to recover its own costs following an appeal. The decision
whether or not to impose costs will rest with the tribunal who will be able to set
aside the costs where the interests of justice dictate e.g. when the appellant is
a small business and the costs of pursuing their legal right of appeal prevent
them from doing so. We ask:

20. Q.33 What are your views on the proposal that the CAT recover their
full costs except where the interests of justice dictate the costs should
be set aside and what affect, if any, would there be on CAT incentives?

12



Comments:

12. Overseas information gateways

This chapter seeks views on how well the information gateway arrangements
are working and whether there is a case for change. In particular, whether
there is a case for amending the thresholds for disclosure of merger and
markets information to promote reciprocity between overseas regulators and
the UK and, if so, how this might be done. We ask:

21.Q.34 How well is the current overseas information disclosure gateway
working? Is there a case for reviewing this provision?

Comments:

13. Questions on the impact assessment

Mergers
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In this section we outline, and quantify where possible, the costs and benefits
of the proposed options regarding strengthening the current voluntary
notification regime, introducing mandatory notification, exempting small
businesses from merger control, streamlining the merger process and
adjusting merger fees.

22.Q.35 Do you have any evidence about the costs to businesses of
notifying mergers to the OFT, in terms of management time and legal
fees?

Anti-trust

In this section we outline the costs and benefits of the options for achieving a
greater throughput of antitrust cases including enhancing the OFT’s existing
procedures, developing a new administrative approach and developing a
prosecutorial approach. In addition we review the costs and benefits of
retaining the ‘dishonesty’ element in the criminal cartel offence but exclude the
possibility for defendants to introduce economic evidence produced after the
events that constitute the alleged dishonest ‘agreement’.

23. Q.36 Under a prosecutorial system, are there likely to be changes to
the overall costs of the system?

The Impact Assessment presents the likely costs and benefits and the
associated risks of the policy options. In order to do this it is necessary to
understand the costs and benefits of the current system and to make
assumptions. Further, the Impact Assessment seeks to show the extent to
which the policy options meet the objectives.

24. Q.37 Do you have better information about the costs and benefits of
the current competition regime?

25.Q.38 Do you have evidence that indicates better assumptions could be
made to estimate the costs and benefits of the proposed options?

26. Q.39 Are there likely to be any unintended consequences of the policy
proposals outlined?
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Dear Mr Lawson
Response to BIS Competition Regime Reform Consultation

This short letter is TalkTalk’s response to BIS’s consultation titled: “A Competition
Regime for Growth: A consultation on Options for Reform”. TalkTalk is one of the UK’s
largest phone and broadband providers with over 4 million customers and a turnover of
£1.8bn. The issues that the consultation raises — particularly in relation to the scope of
Ofcom, concurrence and appeals of Ofcom decisions — will have a significant impact on
our business.

We have answered those questions where we have a view below.

Q3: The Government seeks your views on the proposals set out in this Chapter for
strengthening the markets regime ...

We agree with the proposal to allow the CMA to carry investigations across markets
(§3.8). Harmful practices can occur across multiple markets and having to investigate
them on a market-by-market basis is inefficient. We consider that a number of the
initiatives taken by Ofcom in respect of potential harmful practices are not telecom
specific but are common to many markets and therefore are best handled by a cross-
sectoral regulator such as the OFT (or CMA or a new consumer body in future).
Examples of this are Ofcom’s work on automatically renewable contracts, early
termination charges, additional charges and switching.

We agree that it is preferable that independent regulators (and not Government)
analyses and decides on public interest issues (§3.10) since regulators are, in general,
more competent, more objective and have more transparent decision-making. Though

TalkTalk Telecom Group PLC
Registered Office: 11 Evesham Street London W11 4AR.
Registered in England. Company Number: 7105891



it may not be appropriate in every case the rebuttable presumption should be that
regulators take these decisions.

Regarding the SME bodies who may make super-complaints (§3.14) it is not clear from
the document who these bodies might be. It is self-evidently important, that these
powers are limited to bodies with both strong representation and integrity.

We agree with the proposal to allow the CMA to require independent monitors to
oversee remedies (§3.31). In the case of BT’s organisational separation and a semi-
independent body (the Equality of Access Board) was set-up to oversee implementation
and compliance that was effective and useful for all parties. It is a model that has been
copied elsewhere in the world.

Q8: The Government seeks your views on the proposals set out in this chapter for
strengthening the antitrust regime ...

We agree with the proposals to allow merits based appeals rather than just judicial
review. In the context of Ofcom decisions (albeit in the area of Communications Act
rather than Competition Act) access to merits-based appeals have been essential to be
able to correct materially wrong decisions made by Ofcom. These arose, we think, due
to in part confirmation bias®. If these decisions were only subject to judicial review,
many of the decisions (though materially wrong in terms of their substance) would have
been unimpeachable.

Q14: Do you agree that the sector requlators should maintain their concurrent antitrust
and MIR powers in parallel to the CMA?

This question is set in the context that sectoral regulators (such as Ofcom) have,
according to some commentators, brought a ‘paucity’ of antitrust cases and MIRs. We
consider that the low number of cases is due (certainly in the telecoms sector) to the
availability of ex ante powers under the Communications Act to address dominance and
abuse that both can be deployed in advance to avoid abuse and are also more effective
in ensuring competition®. We also have some concerns over Ofcom’s track record in

' Confirmation bias is the tendency to selectively search for, and give more weight to, evidence that
confirms one's prior belief (see Consultation footnote 61)

ZA good example of such a difference is in the case of margin squeeze protection. Under Communications
Act powers the margin can be wide enough to allow a reasonably efficient entrant (with say a 20% market
share) to operate profitably whereas under Competition Act powers the margin cannot be set so wide since
it is based on an ‘equally efficient operator’ model whereby the incumbent’'s market share (may be 80%) is
assumed



being able to address effectively competition concerns using its concurrent ex post
powers.

At §7.12 the consultation explains how the MIR approach led to the creation of BT
Openreach. Itis fair to say, given the train of events in 2004/05, that the Undertakings
given under the Enterprise Act were a legal mechanism for implementing what Ofcom
considered to be an appropriate solution to the problems in the sector rather than the
Undertakings being a result of a market investigation process.

We agree that sectoral regulators should retain their antitrust and MIR powers. Even
though little used they are useful to have to address certain sectoral problems.

Q24: The Government welcomes suggestions for alternative decision-making structures
for each of the competition tools that will deliver robust decisions through a fair and
transparent process that is compatible with ECHR requirements.

We note that much of the discussion regarding the right and need for appeal focuses on
the ECHR Article 6 requirement. Whilst this is a legitimate objective we see the ability
to access an effective appeal remedy as not only essential as a matter of fairness but
also essential in order to correct poor decisions that would otherwise be harmful to
consumers. Our experience of Ofcom is that they have made a number of decisions
that are materially harmful to consumers that could only be corrected through an
appeal.

Q26: Do you agree with the principle that the competition authority should be able to
recover the costs of an investigation arising from a party found to have infringed
competition law? If not, please give reasons

Yes

Q32: Do you agree that telecoms should be treated in the same way as other regulatory
appeals (e.g. Water Licence Modifications and Energy Price Control Appeals) in that the
CC should have the ability to reclaim their own costs from an unsuccessful or partly
successful appeal from the appellant at the end of the hearing ... ?

And Q33: What are your views on the proposal that the CAT recover their full costs
except where the interests of justice dictate the costs should be set aside and what
affect, if any, would there be on CAT incentives?



Yes, in principle we agree with the CC/CAT reclaiming their costs from unsuccessful
appellants (considering the extent an appellant is unsuccessful on their respective
grounds of appeal). However, it would be grossly unjust if unsuccessful appellants were
required to pay the CC’s (or CAT’s costs) when the appeal was brought because Ofcom
was not transparent in its evidence and/or reasoning and the evidence and/or
reasoning only became transparent during the appeal process. In this case it would be
wholly inappropriate for the appellant to be charged for the CC’s costs. Therefore, any
cost refund decision must consider the circumstances.

We do not agree with Ofcom not having to bear the CC costs. Though in many cases
Ofcom is required to make a decision it is critical that Ofcom feels the force and
financial impact of its decisions in order that it makes robust and evidence-based
decisions in the first place. As in the case of a cost award against an (unsuccessful)
appellant, the decision on whether Ofcom should refund CC/CAT costs (in the case the
appellant is successful) must consider the circumstances. So for example where
Ofcom’s decision lacked evidential support and/or they were not transparent in their
evidence or reasoning then cost refund would be appropriate — whereas if Ofcom’s
original decision and judgement was finely balanced then a cost reclaim would not be
appropriate.

If you have any questions regarding this response please do not hesitate to contact me.

Yours sincerely,

Andrew Heaney
Executive Director, Strategy and Regulation
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A COMPETITION REGIME FOR GROWTH
Tesco Response to BIS Consultation on Options for Reform, June 2011

Introduction

Tesco is a strong supporter of effective competition policy that works in the public
interest. Good competition is what makes markets thrive. We agree with the view
that competition drives productivity and growth and ultimately benefits consumers
through greater choice, lower prices, better quality and improved service.

We welcome the opportunity to respond to this consultation, as it is crucial that we
achieve the right changes to deliver the Government’s objectives of stimulating
growth by allowing the market to be dynamic and competitive.

We have significant experience as a user of the current system, through merger
inquiries, Competition Act investigations and two market inquiries in recent years.
Although many aspects of the current system are working well, there are also a
number of areas where improvements could be made, including:

e Competition Act investigations can take too long;

e The UK merger control regime can create uncertainty due to the lack of
clarity as to whether a merger will be called in for review;

e The purpose of market investigations is often unclear and there is
insufficient legal redress;

e The division of labour between the existing authorities has given rise to
duplication, undefined roles and increased burden to parties.

Key Recommendations

This review provides the opportunity to address these issues and create a
competition regime that provides robust outcomes through a more streamlined and
efficient decision making process. It should result in less uncertainty and
unnecessary cost for business, and any proposed remedies must be proportionate to
any problems that are identified. We would therefore propose the following key
recommendations:

e We support the merger of the CC and OFT into a single authority to increase
efficiency and prevent duplication;

o We support a model that separates the investigative role from the adjudication
function in mergers as well as antitrust and improves the panel system;

¢ We question the need for market investigations at all in their current form;
e We do not believe there is a need to extend “super-complaints”;

¢ We support clear jurisdictional thresholds and quicker review of mergers.



1. The merger of the CC and OFT into a single authority

We broadly support the creation of a single competition authority that has clearly
defined decision-making processes, eliminates duplication and therefore results in a
more efficient regime overall. This will benefit the authority and bring benefits to
business through more clarity, less duplication of input and reduced cost and
uncertainty that are currently a symptom of long running inquiries. To ensure
efficiency, good decision-making and the elimination of duplication, this means
merging the physical location of the office as well as the functions and having one,
effective team of staff so that the issues are seamlessly processed from beginning to
end. There must also be clear milestones and exit points within the process to
encourage an early end to an investigation if sufficient evidence has been examined.

2. A system that separates the investigative role from the adjudication
function

We believe that the system would be fairer and reach more robust conclusions if it
were to move away from the current model where the competition authority is
essentially investigator, prosecutor, judge and jury. This is currently a significant
issue.

The role of panels is one aspect of this which needs to be reviewed. The benefits of
a panel are that the members are independent and not attached to the competition
authority, they may have different or wider experience than the case team and can
act as a check and balance on the case team. In Korea, for example, the panel
makes a decision on proposed mergers, ensuring that the decision making is
independent and separate from the investigative function.

However, the current panel system in the UK was designed for the 1970s and 1980s
and is not equipped to deal with the modern reality of highly technical arguments
backed up by detailed econometric studies nor the volume of data and evidence they
are required to absorb and fully consider to reach a robust conclusion. In our
experience, panels are often made up of ‘experts’ whose knowledge is primarily
academic and theoretical rather than practical. They also have an inadequate time
commitment to cases, so often rely on information provided by the case team rather
than the raw data outlined above or industry experience which would greatly enhance
the robustness of their decision-making.

Therefore if the panel system is to be retained as a way of using independent experts
and of separating the decision making from the initial findings, then it needs to be
radically reformed. Individual panel members must be fully involved, and this has to
include access to the parties and all the data/ economics.

The consultation raises the possibility of a prosecutorial system in the case of
antitrust enforcement. We agree that a prosecutorial system could also help achieve
the separation of ‘prosecutor, judge and jury’, as the person deciding to commence
an investigation would not be the same as the final decision maker. We are
concerned about the impact on timings. If it led to a system that was more
streamlined and achieved swifter outcomes, then BIS should consider it. For
instance cartel investigations tend to take around 1 year in Austria and around 2-3
years in Sweden where they have a prosecutorial approach — which is significantly
faster than our experience in the UK.



Whichever system is adopted, the objective must be to separate the investigation
and initial findings from the final decision making to achieve, timely, robust and fair
decisions. It is essential that parties then have the right to appeal on the full merits of
the case, should the decision require challenge, rather than a judicial review process.

3. Market Investigations

Our experience of market investigations is that they have not contributed to the public
policy outcome for which they were designed. We would question the need for
market investigations at all in their current form. They are unique to the UK
competition regime and are supposed to provide an opportunity for the competition
authorities to fully understand an industry. Yet in their current form, they often lack
clear objectives and exceed the boundaries of their scope.

Market investigations are instigated too frequently. The Competition Commission has
chosen to investigate over 10 markets. In almost every case they have taken the full
two-year limit. This number of intensive investigations has resulted in a range of
remedies, the costs and benefits if which, even the CC and OFT have found it hard to
evaluate. There has also been an apparent unwillingness to stop an investigation
once it has begun.

Market investigations can also have the unintended consequences of undermining
the Government’s own cost-saving and growth agendas. The IA estimates that the
inquiry costs to the OFT and CC range from £1.2m (Domestic bulk petroleum gas) to
£5.1 m (Groceries). The costs to industry are many times the costs to the OFT and
CC. The CBI has estimated that the Groceries investigation cost businesses at least
£20m — around four times the cost borne by the regulators — and that would not
include the real costs of lost management time, internal resource and potentially
stalling further investment and distracting from growth strategies. The markets that
have been investigated make up a sizeable proportion of the UK economy. The
investigations have caused strain on those businesses — tying up financial and
human resource — and created uncertainty that makes decisions about growth
difficult.

If market investigations are to remain, they should only be progressed where there is
wide recognition that there is a serious competition issue. Any remedies that they
recommend must be proportionate to any problem identified and must be supported
by a rigorous cost benefit analysis to ensure that the do not produce unintended
perverse consequences. Remedies should also be subject to a full merits review, to
ensure that the focus is on the merits of the case rather than avoiding judicial review.

To bring the UK system in line with other effective jurisdictions like the EU, the CMA
should only have the ability to make recommendations rather than impose the
remedies themselves. This is another good way of ensuring that the findings and the
final decision making are separate and therefore suitably robust.

We are also concerned at the suggestion that the CMA might be enabled to carry out
investigations across markets. This would increase the regulatory burden and cost
on a large number of businesses and it is not clear what benefit they would bring that
cannot be addressed within individual markets.



4. Extension of “super-complaints”

We do not believe it would be helpful to grant SMEs special status as super-
complainant. In our view all businesses in the UK are able to raise concerns that
affect their industry without being granted special privileges — indeed SMEs already
make good use of the current system. The OFT is already very responsive and does
a good job at managing priorities. It could however do more to promote itself to small
business and to engage more effectively with SME groups.

In our view the provision for super-complainants in the current system already
compromises the autonomy of the competition authorities and this proposal will only
serve to further distort legitimate enforcement priorities. It will force the CMA to drop
some priorities and tie up their resources, concentrating on these special cases. This
will have an adverse effect on the already limited resources of the CMA. The CMA
should have autonomy to decide which areas to prioritise, not least to be seen to be
safeguarding their independence.

If the objective is to help SMEs achieve growth, then that should be addressed
through wider economic policy and removing regulatory hurdles that impede small
business growth. This recommendation will not help SMEs grow, but it might slow
down the growth of larger companies who are hugely important to the UK economy,
by tying up their resources in this type of case.

5. Clear jurisdictional thresholds and quicker review of mergers

We support the retention of voluntary notification, which is currently working
efficiently. The current merger control regime creates significant legal and
commercial uncertainty due to lack of clarity on whether a merger will be called in for
review and unreliable timelines. This would be addressed by a bright line test based
on turnover, which is set at the right level to ensure that resources are targeted at
mergers that will have a material impact on the market and the wider economy.
There should also be a clear timetable for review and clearance.

END
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1 Victoria Street
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13 June 2011
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THE PROPOSAL TO MERGE THE OFT AND THE COMPETITION
COMMISSION TO FORM A NEW COMPETITION AND MARKETS AUTHORITY

INTRODUCTION

The Carpet Foundation is the Trade Association for the UK Carpet Industry with membership
amongst the top UK based carpet manufacturers and nearly 900 independent carpet retailers.

The CF was formed 12 years ago and took over the British Carpet Manufacturers Association
(BCMA) which had been the trade association for the industry dating back to the 1920’s.

The manufacturing members have a total turnover of approximately £350 Million selling their
products into UK and World export markets. The UK retail members (875) sell approximately
£150 Million of carpet to UK residential consumers.

The CF introduced a Consumer Code of Practice under the OFT Consumer Codes Approval
Scheme and OFT approval was formally given in December 2006. The CF Code has now been
in use for 6 years and extensive monitoring studies of actual consumer purchasing experiences
over this period have shown outstanding levels of consumer satisfaction. There is no doubt the
CCAS works!

The CF has been dealing with the OFT for the best part of 8 years and we are more than
aware of their strengths and weaknesses.

SCOPE OF THE CF RESPONSE TO THE REQUEST FOR INPUT TO THE
CONSULTATION PROCESS

The main concerns the CF have about the BIS “merger” proposal are related to the following
areas:-

i, The CCAS and the future of “approved codes”
ii. ~ Market investigations
iii.  Enforcement of consumer legislation
iv. A coordinated approach to consumer complaints

We have little or no experience of mergers and our only dealings with competition issues are
confined to the normal trade association member conduct matters.



However, our input to the OFT study on misleading pricing has made us more than ever aware
of the impact of orchestrated misleading pricing, carried out by multiple retailers, on
competition in the market.

As a consequence we have confined our response to those areas with which we are familiar
and we have not used your pre-printed form.

The Basic Carpet Foundation Position

There is little widespread understanding of the scale of consumer detriment as a consequence
of the provision of poor quality goods/services by traders who regularly breach consumer
legislation. In 2008 there were 26.5 million consumer complaints and the annual financial loss
to consumers is estimated at £6.6 Billion.

In a world requiring improved standards across the economy, why should consumers
remain vulnerable to exploitation by many commercial organisations?

i. A merger of the Office of Fair Trading and the Competition Commission would do
nothing whatsoever to protect consumers from a wide range of rogue traders
operating in the UK.

ii.  The OFT name must be preserved in view of the investment already made in the brand
by the taxpayer since its formation in 1973 to “make markets work well for
consumers”. The OFT name has very good consumer and business awareness and is
synonymous with high standards of trading. 1t has excellent world-wide recognition
and it is commercial insanity to dump such a well recognised name!

iii.  The Consumers Codes concept is a brilliant example of controlled self regulation and
should be maintained; speeded up; and extended. It costs little to run and it is excellent
value for money in terms of its impact upon consumers.

OFT should continue to run the Consumer Codes Approval Scheme and Code users
should be required to publicise Codes. {Publicity costs are probably the most
significant element of the cost of operating CCAS!) If necessary, Code users should be
prepared to meet some of the running costs in a partnership with OFT.

It is estimated that £150 Billion of sales is dealt with each year via OFT Approved
Consumer codes.

iv. A much greater sense of urgency is required in the new OFT to reduce bureaucracy and
take on board more Approved Code Users to extend coverage. Setting targets for
growth and code approval speed should achieve this. OFT needs to speed up!

v.  Enforcement of consumer legislation should remain with the OFT. This cannot be left
in the hands of weak fragmented bodies such as CAB or TSS who do not possess the
skill or knowledge to deal with such a wide ranging problem. Local political issues
should not determine consumer protection standards and only the OFT has the clout to
deal with national offenders.

vi.  Known corporate offenders using illegal or sharp practices to mislead consumers
should be identified, challenged and prosecuted. This requires a centralised
organisation with the resources and the power to tackle such problems.

vil.  Trade Associations should be encouraged to play a more important role in raising
standards and enforcing consumer protection legislation.

viii. ~ The government must recognise the investment Consumer Code Users have made in
the OFT brand - in the case of the Carpet Foundation we have invested £1.5 Million in
supporting the OFT brand in the past 5 years.
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ix.  Research has shown that Code Users deliver much higher standards of service to
consumers and greater levels of pre and post contractual protection,

The Consumer Codes system is raising standards of consumer
protection and should be maintained

4. CONSUMER PROTECTION AND ENFORCEMENT OF REGULATIONS

The suggestion that the network of Citizens Advice Bureaus and the Trading Standards Service
can deal with consumer protection enquiries and the enforcement of selling legislation is
totally unworkable for the folowing reasons:-

(a) Both TSS and CABs are part-financed by local government and are not competent to
deal with consumer enquires.

(b) They do not have the power to deal with well organised companies who employ
orchestrated practices to deceive consumers,

(c} Both types of organisation are under financial pressure and facing cuts. Some CABs
will close for this reason and TSS departments will be reduced in staffing.

In 2008 there were 26.5 million complaints about goods/services made by consumers
{costing them £6.5 Billion in losses due to poor quality etc). How could the CAB and
TSS be expected to cope with this scale of problem?

{d} 1t should be remembered that many of the organisations investigated by OFT for price
fixing, misleading pricing, breaches of regulation, competition issues are actually high
street names which employ systematic policies aimed at deceiving consumers. It
requires a formidable body like the OFT to deal with these organisations and localised
“enforcement” will achieve nothing.

(e) The BIS proposal shows a dismissive attitude to the plight of the consumer who
regularly faces companies employing sharp practices. The OFT CCAS is only
mentioned in a passing sense and this excellent self regulatory concept has been
dismissed without any consultation. Were it not for the letter we received from
Edward Davey, we would have no idea that the BIS proposal will effectively end OFT
support for consumer codes.

(f} Significant numbers of consumers purchase products/services via Approved Codes and
they are usually high ticket items. It is estimated that the 10 code users have 420,000
outlets in the UK achieving sales levels of approximately £150 Billion per annum.

Why is this important sector of the UK economy being treated in a highly dismissive
way?

5. STRUCTURAL ISSUES

(a) The costs of running the OFT are not really significant when compared with the
generation of consumer benefits and income from fines etc. The suggestion that a
merger of OFT and CC would at worst only save £2.75 Million p.a. and average
reorganisation costs are £15 Million shows that no commercial organisation would
undertake such a project.

(b} The previous proposal to merge the two organisations was rejected only 2/3 years ago.
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(c) Although recognised on the world stage as being of a very high standard both the CC
and the OFT are known to be slow at delivery (like virtually all of the public sector).
The merger of two slow organisations does not produce a fast one!

What is needed is the setting of higher standards for delivery on a commercial
timescale. Duplication can be avoided by much more precise terms of reference.

6. IMPLICATIONS FOR CODE USERS

The removal of the OFT link from consumer codes will cause chaos for those well respected
trade bodies who have invested in the OFT brand.

In the CF case we have invested £1.5 Million in the OFT Consumer Codes concept and the
removal of OFT endorsement will create massive switch over problems for the high quality
trade bodies who have responded to the OFT initiative to become Code Sponsors.

Who will fund this?

In conclusion, we believe that there is no objective justification for the merger. It looks
distinctly like a political measure to appease those large organisations which have in the past
been fined or prosecuted by OFT for various competition breaches.

The removal of OFT will leave a vacuum in the field of consumer protection which it would
appear that the Government is happy to ignore.

Yours sincerely

Michael Hardiman
Chief Executive
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4 College Hill

The City of London Law Society London ECAR 268

Tel +44 (0)20 7329 2173
Fax +44 (0)20 7329 2190
DX 98936 - Cheapside 2

mail@citysolicitors.org.uk

www.citysolicitors.org.uk

David Mcintosh QC (Hon)
chairman

Duncan Lawson

Consumer and Competition Policy
Department of Business, Innovation and Skills
3rd Floor, Orchard 2

1 Victoria Street

London SW1H OET

By email: cma@bis.gsi.gov.uk

7 June 2011
Dear Mr Lawson

Re: City of London Law Society Competition Law Committee response to BIS
consultation on reforming UK competition regime

Please find attached the response of The City of London Law Society’s Competition Law
Committee to the consultation paper issued by BIS in March 2011, A competition regime
for growth: a consultation on options for reform.

The City of London Law Society (“CLLS”) represents approximately 14,000 City lawyers
through individual and corporate membership including some of the largest international
law firms in the world. These law firms advise a variety of clients from multinational
companies and financial institutions to Government departments, often in relation to
complex, multi jurisdictional legal issues.

The Committee’s response highlights legal and practical implications of the reforms

being consulted on, drawing on the Committee’s collective experience advising and

acting for clients on competition law matters.

The Committee’s response does not offer legal advice but, rather, attempts to draw

attention to issues that would need to be addressed in any firm policy proposals and
subsequent legislation.

The authors of this response are:

Antonio Bavasso, Allen & Overy LLP


mailto:cma@bis.gsi.gov.uk

Robert Bell, Speechly Bircham LLP (Chairman, Competition Law Committee)
Howard Cartlidge, Olswang LLP

Michael Grenfell, Norton Rose LLP (Chairman, Working Group on UK competition
reforms)

Nicole Kar, Linklaters LLP
Dorothy Livingston, Herbert Smith LLP
Samantha Mobley, Baker & McKenzie LLP

Margaret Moore, Travers Smith LLP (Deputy Chairman, Competition Law
Committee)

Nigel Parr, Ashurst LLP

Alex Potter, Freshfields Bruckhaus Deringer LLP

Yours sincerely

Robert Bell

Chairman,

Competition Law Committee
The City of London Law Society
Tel: 020 7427 6625
robert.bell@speechlys.com

© CITY OF LONDON LAW SOCIETY 2011.
All rights reserved. This paper has been prepared as part of a consultation process.
Its contents should not be taken as legal advice in relation to a particular situation or
transaction.
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Overview

This paper is submitted by the Competition Law Committee of the City of London Law Society in
response to the Department for Business, Innovation and Skills’s paper A Competition Regime
for Growth: A Consultation on Options for Reform, published on 16 March 2011.

The City of London Law Society (CLLS) represents approximately 14,000 City lawyers through
individual and corporate membership including some of the largest international law firms in the
world. These law firms advise a variety of clients from multinational companies and financial
institutions to Government Departments, often in relation to complex, multijurisdictional legal
issues.

The CLLS responds to a variety of consultations on issues of importance to its members
through its 17 specialist committees.

The CLLS Competition Law Committee has prepared this submission. The Committee is made
up of solicitors specialising in UK and EU competition law in a number of law firms based in the
City of London, who advise and act for UK and international businesses, financial institutions
and regulatory and governmental bodies on competition law matters.

The authors of this response are:

Antonio Bavasso, Allen & Overy LLP
Robert Bell, Speechly Bircham LLP (Chairman, Competition Law Committee)
Howard Cartlidge, Olswang LLP

Michael Grenfell, Norton Rose LLP (Chairman, Working Group on UK competition
reforms)

Nicole Kar, Linklaters LLP

Dorothy Livingston, Herbert Smith LLP

Samantha Mobley, Baker & McKenzie LLP

Margaret Moore, Travers Smith LLP (Deputy Chairman, Competition Law Committee)
Nigel Parr, Ashurst LLP

Alex Potter, Freshfields Bruckhaus Deringer LLP

We are grateful for the contributions of colleagues on the Committee, and to lan Winter QC of
Cloth Fair Chambers, specialising in criminal law and fraud, for his insights and contributions to
Section 6 on the criminal cartel offence.

The Committee was extremely impressed with the quality of the BIS consultation paper, noting
that it was well-thought through and well-argued, and that care had been taken to take account
of points made by competition law practitioners and by business in advance of its issuance.

CEC-#3606363-v1 3
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Specifically, on the substance, the Committee strongly supports and advocates:

. Greater procedural fairness in_antitrust: We endorse the proposals that, in
investigations under the prohibitions - so-called “antitrust” - greater fairness could be
achieved if there were a proper separation of powers between the investigators and those
taking the final decision and possibly imposing penalties, i.e. both “Option 2” and “Option
3” in paragraphs 5.30 to 5.47 of the consultation paper. We see such proposals as
necessary to redress the inherent unfairness of a single group of officials being
investigator, prosecutor, judge and jury - the problem of “confirmation bias”.

On balance, we favour a modified form of Option 2 - the key features being

(i) a second phase of antitrust investigation to be conducted within the CMA by a
group of independent decision-makers separate from the original
investigating team (essentially the independent decision-makers who make the
Phase 2 market and merger decisions)

(i)  but with no need for a full internal tribunal

(iii)  crucially, retention of a full merits appeal to the CAT.

See paragraphs 5.2, and 5.11 to 5.16 below.

This significant improvement on the present system is, of course, perfectly achievable
whether or not the OFT and the Competition Commission are amalgamated into a single
authority.

. Retention of voluntary merger notification: We welcome the consultation paper’'s
recognition that mandatory merger notification is not necessarily the right way forward;
indeed, we believe that it would be very damaging (see below).

We welcome the consultation paper’s identification of more proportionate, and practical,
ways to address concerns about completed mergers (along the broad lines set out in
paragraphs 4.12 to 4.16 of the consultation paper).

We endorse strengthened interim measures, including the possibility of an order to
reverse integration, and we favour the “second option” referred to in paragraph 4.13.
See paragraphs 4.25 to 4.43 below.

As regards the proposal to amalgamate the OFT and the Competition Commission into a single
competition authority - the CMA - we do not believe that such a major restructuring of the
institutions is necessarily the most effective way to achieve the main reforms to the system that
are urgently needed. Indeed, we fear that the proposed amalgamation potentially involves
some real disadvantages, including (i) the institutional upheaval inevitably ushering in a period
of transition and adjustment during which competition enforcement is bound to be less, rather
than more, effective; and (ii) the loss of the “fresh pair of eyes” in mergers and market cases
resultant on losing the separation of powers between the Phase 1 and Phase 2 bodies
(although, as noted below, if there is to be a single CMA, we advocate a decision-making
structure within it that would preserve at least some of this “fresh fair of eyes”, guarding against
confirmation bias).

CEC-#3606363-v1 4
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That said, and notwithstanding our misgivings, the Committee wishes to engage constructively
with the proposals being made in the consultation paper which assume the existence of a single
CMA, and we have framed our response in that constructive spirit.

Specifically, if there is to be a single CMA, the Committee welcomes, and considers essential:

(@)

(b)

the proposals that, within a single CMA, the decisions in “Phase 2” of both merger control
and markets processes should be made by different people from those conducting the
initial examination at “Phase 1” - so as to minimise the dangers of “confirmation bias” that
might otherwise arise from an amalgamation of the two existing competition authorities;
see paragraphs 10.5 to 10.9 below.

the proposal that those “Phase 2” decision-makers within the CMA should be senior and
experienced individuals to which the companies under investigation have access, and
who are of roughly equivalent status and experience to those senior management
executives of the investigated companies who appear before them; see paragraphs
10.11 to 10.12 below.

The Committee also has a number of serious concerns about some of the proposals - notably:

those relating to the cartel offence - we do not believe that there are grounds, at this
stage, to remove the “dishonesty” element in the offence; see Section 6 below

the possibility of mandatory merger notification

- we believe that this would represent an unnecessary regulatory burden on parties
to mergers raising no competition issues, and would have the perverse effect that
innocuous mergers would be caught by the regime while, as a consequence, many
mergers with anti-competitive effects would escape scrutiny;

- moreover, our analysis of completed mergers considered by the Competition
Commission in recent years does not suggest a major crisis of completed anti-
competitive mergers that would warrant the draconian legislative change to
mandatory merger notification;

see paragraphs 4.2 to 4.22, and 4.49 to 4.51 below

the suggestions on fees for merger control and antitrust investigations - which the
Committee considers disproportionate and excessive in the case of mergers (see
paragraphs 11.1 to 11.8 below), contrary to proper principles of the administration of
justice in the case of antitrust investigations (see paragraphs 11.9 to 11.12 below), and
out of line with international best practice in the case of both (see table at end of section
11)

SME_‘“super-complaints” in_market investigations; see paragraphs 3.35 to 3.37
below

proposals on the workings of the sector requlators’ concurrent competition powers;
see Section 7 below.
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General principles

Before dealing with our specific points, however, we thought it would be helpful to set them in
their proper context - by explaining the general principles which have informed our approach.
The Committee thinks that the appropriate objectives for a reform of the UK competition system
should be:

(@) to reduce unnecessary regulatory burdens - both on British businesses, which (as the
Government recognises) risk losing competitiveness as a result of excessive “red tape”,
and on the competition authorities which need to concentrate their limited resources on
the things that really matter

(b) to improve procedural fairness - recognising that the implications for businesses of
competition law interventions can be significant and severe; this applies to market
investigations, which can result in the imposition of regulatory remedies on whole sectors,
and antitrust processes, which can result in the companies concerned sustaining
substantial fines, reputational harm and exposure to third party civil damages claims, as
well as having an impact on the careers of senior management (including possible
directors’ disqualification)

(c) so far as is consistent with objectives (a) and (b), to enhance the efficiency and speed of
processes

(d) to provide an environment and structure in which the UK’s competition body can operate
with authority and be recognised as being world class.

The Committee does not accept the criticism that the current system generates too few cases.
Indeed, we do not see that volume of cases, e.g. relative to other countries, is an appropriate
measure of the effectiveness of the regime; other factors, such as the actual existence of
anticompetitive practices in Britain compared with other countries, and the way the volume of
cases is measured, are also relevant. More specifically:

. We do not consider that there are too few market investigations. Rather, we believe that
the increased regulation of hitherto unregulated sectors of the economy, as a result of
market investigation remedies, is by no means an ideal, or even productive, way of
achieving economic growth and well being.

. In antitrust, while we recognise the benefit of establishing a body of precedent through
decided cases, both for certainty and for deterrence, in individual cases there are often
very good reasons for the parties to reach a settlement with the competition authority.

Finally, we appreciate the opportunity afforded us to comment on these proposals and, following
submission of this response, the Committee remains happy to assist BIS in its deliberations in
developing the proposals.
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Section 3 - “A Stronger Markets Regime”

General comments

The consultation paper states, in paragraph 3.5, that there have been too few market
investigation references and that the markets regime system is under-utilised. It calls for the
increased use of the markets regime.

However, in the Committee’s view, to equate the proper functioning and efficient operation of
the markets investigation regime with the number of cases taken misses the point. An increase
in cases alone will not mean a more effective system. Making market investigation references
(MIRs) purely in order to produce a greater number of cases is likely to lead to the investigation
of a greater number of unmeritorious cases or markets of peripheral importance to the
economy. This in turn would lead to a needless increase in the regulatory burden on business
without having any corresponding consumer benefit. It will also create a more market
interventionist policy; the effect of MIRs is often highly regulatory, with remedies involving
costly changes to business practices and sometimes (for example in the case of airports) forced
break-up of companies.

Q3: Comments on the proposals

Market studies (paragraphs 3.20 and 3.25 to 3.28)

Given the vague wording of section 5 of the Enterprise Act 2002 - the OFT’s general duty to
obtain and keep under review information relating to the carrying out of its functions (which we
understand to be the statutory ground for OFT market studies) - there is a need to clarify the
objectives and scope of the CMA’s powers to commence market studies. It is essential, in the
Committee’s view to establish appropriate statutory criteria for the commencement of market
studies/Phase 1 market investigations and the role of the CMA in that process given the
associated proposal to confer upon the CMA information-gathering powers. We discuss this in
more detail in paragraphs 3.7 to 3.10 below.

So what should the appropriate statutory criteria be?

In the Committee’s view, market studies are useful filters for situations which may require
regulatory scrutiny but do not immediately advertise themselves as being as candidates for CA
1998 enforcement or consumer protection remedies. We believe that the two-stage market
investigation procedure works well. A “Phase 1” investigation helps to highlight whether a more
detailed investigation of a particular market is warranted under a MIR. This two-phase process
we believe provides an appropriate balance between achieving appropriate regulatory inquiry
and minimising the burden and cost to business in taking part in the process.

It has been suggested, in discussions during the consultation period, that market studies might
also be able to cover situations where the CMA wishes to undertake longer term reports where
no competition or consumer remedies are contemplated. This is to a certain extent a reflection
of the current practice where the OFT undertakes longer term studies as an aid to Government
and which may for example conclude by recommending the need for future legislation. In our
view it is hard to accommodate these types of report within the confines of the new proposed
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reforms. Its short timeframes and use of information-gathering powers are not in our view
appropriate for use in this context.

We are therefore in favour of dividing market studies into two specific types;

. “market studies” for long-term reports where the exercise of competition powers is not
envisaged; and

o “Phase 1 market investigations” which would be competition based.

We would recommend that a new separate statutory power distinct from those relating to Phase
1 market investigations for the CMA to undertake longer term reports as an aid to Government.
This process could possibly enable the CMA to set their own timetables if this was thought to be
appropriate but would not benefit from information gathering powers. We would suggest that
these reports are referred to as “market studies”. In the event that a competition related issue
arises during the course of a “market study” the CMA would need to commence a Phase 1
market investigation. Criteria for initiating Phase 1 market investigations clearly needs to be set
at a lower standard than those for making an MIR under section 131 of the Enterprise Act,
which requires the OFT to have “reasonable grounds for suspecting” a restriction, distortion or
restriction of competition.

An alternative approach might be to frame the test around the EU “sector inquiries” test. Under
Article 17(1) of Council Regulation 1/2003, the European Commission may start a market study

“where the trends of trade between Member States, the rigidity of prices or other
circumstances suggest that competition may be restricted or distorted within the common
market”.

This latter test lends itself to the approach, referred to in paragraph 3.3 above, of keeping key
markets under review. Although the criteria need to be competition based they do not rule out
subsequent exercise by the CMA of their consumer powers. .

Accordingly, whatever wording is chosen, it is essential to state clearly the scope and objective
of Phase 1 market investigations. The Committee think the test could be entirely competition
based. Given that the threshold for MIRs at Phase 2 (in section 131 of the Enterprise Act) is
merely “reasonable suspicion”, it would have to be even lower. A possible approach might be
along the following lines:

(@) The [CMA] may carry out investigations into any markets in the UK or a part of the UK in
connection with the supply or acquisition of any goods or services where it has reason to
believe that a feature or a combination of features may merit the exercise of its powers
under section 131 ("a Phase 1 market investigation”)

(b)  Where the [CMA] decides to start a Phase 1 market investigation it shall announce-
(i) the enactment under which it is made;
(i) the description of the goods or services to which it relates;

(iii)  its geographic scope; and
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(iv)  the reason or reasons why it has exercised its powers under [subsection (a)]
above.

(c) The [CMA] shall prepare and publish its Phase 1 market investigation under [subsection
(a)] within a period of six months beginning with the date of its announcement in
[subsection (b) above].

Consumer protection and market studies

Although this is not a response to the Government’s consultation paper on consumer powers,
we do feel it is appropriate to emphasise our support for the CMA retaining some, if not all, of its
consumer powers. We believe that Phase 1 market investigations should start with the CMA as
long as the competition based test is triggered regardless of whether they appear to be
consumer focused or not. The Committee has considered some form of remittal system to a
consumer body to deal with consumer-related cases, but we have rejected this because we do
not believe it would work and we think that it would certainly not be in the interests of
consumers.

We believe that it is important that the CMA should retain consumer based remedies, and
should be able to deploy its consumer enforcement measures alongside its competition based
powers. This is because there is often a substantial overlap between the two areas. This can
be seen from the fact that a number of MIRs to date have been heavily consumer-focused,
notwithstanding the current test, which expressly requires a competition concern before a
reference can be made. When these powers exist within a single body they can be exercised in
a joined up way to the advantage of consumers and business.

Various possible structures for a trading standards organisation have been suggested during
the consultation. One solution was the creation of an overarching Trading Standards Authority.
This Trading Standards Authority would be given the benefit of an indemnity fund. We do not
have any details about how such an authority would be structured, including in particular
whether it would be a single entity or made up of local trading standards bodies representatives.

o Even if it were a new single entity we believe it would be less effective than the current
system, for the reasons given in paragraphs 3.11 to 3.12 above.

. We would be even more concerned if such a Trading Standards Authority adopted a less
centralised structure. We hope the Government shares our view that it is important to
have a strong central national body which has the experience and resources to take on
flagship consumer related cases while leaving other types of cases to trading standard
bodies to pursue at a local level.

Without a single national body speaking with one voice like the CMA we believe that there will
be an inevitable increase in the bureaucracy of enforcement (especially if trading standards
bodies have to work with each other loosely within the terms of the Indemnity Fund or a similar
financing structure). The uncertain allocation of responsibilities among a fragmented class of
enforcement authorities runs the risk of severely compromising consumer protection in high
profile complex cases.
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Statutory time limits (paragraphs 3.18 to 3.20)
Phase 1 market investigations
The Committee favours the setting of a six-month time limit for Phase 1 market investigations.

We believe that a statutory limit will impose discipline and efficiency into the process which has
not always been evident in the past. Finite limits to the investigations would also help limit the
cost burden on business. We believe that all Phase 1 market investigations should be capable
of being finished within six months. As mentioned above Phase 1 market investigations are
preliminary filters to determine what further action, if any, is necessary under the CMA’s
competition or consumer powers. They should not be allowed to run on beyond this period.

In paragraph 3.20, the consultation paper asks whether all market studies should be completed
within the six months time limit or only those which have the potential to be referred under
section 131. We believe that all Phase 1 market investigations should be concluded within the
six month period. Any other approach would compromise the efficiency gains derived from
introducing a rigid six month time period. In paragraph 3.6 above we have suggested setting up
a separate statutory process for long term reports which we have called “market studies”
outside the fixed time limits regime with greater discretion for the CMA as to time limits.

MIRs

MIRs can be complex and involve a considerable number of parties in the provision of
substantial quantities of information. Although we are conscious that the CC is now setting itself
a target of completing MIRs within an 18 month timeframe past experience has shown that they
are often hard pressed to complete their investigations within the current statutory 24 month
period. Companies involved in the investigation would also have an increased burden imposed
upon them as the CMA struggles to complete its investigation with the 18 month time limit. A
hurried inquiry with equally hurried remedies is not a recipe for creating a world class
competition regime. In addition, given the potential severe remedies such as divestment which
the CMA has at its disposal, we believe it is essential that due process at MIR stage is not
compromised by the shortening of time scales and this is particularly true at the remedies stage.
We believe that the CMA should be given adequate time to carry out its role effectively.
Consequently we believe the current statutory period of 24 months is the most appropriate
period and a reduction to 18 months should be resisted. However we do believe that it is
important to get as close as possible to remedies finalisation within this two year period. The
present position is unsatisfactory as there is no timetable at all for agreeing remedies and this
process can drag on for months or even years

If, however, BIS did decide to reduce the period to 18 months, careful consideration needs to be
given to the powers of the CMA to extend an MIR. We believe the CMA needs generous
powers to do so for the reasons mentioned above. There should be the power to extend for two
periods each of twelve weeks. However a second extension should only be used in exceptional
circumstances. Such a power of extension should only be exercised on grounds that:

(a) the inquiry involves either a large number of parties and cannot be completed within the
original timescale envisaged,;

(b)  the complexity of the issues involved require extra time; and

(c) the CMA and the parties need more time to consider appropriate remedies.
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Information gathering powers at Phase 1 (paragraphs 3.21 to 3.21)

We support the introduction of information gathering powers for Phase 1 market investigations
to be completed within the six-month time period subject to an appropriate threshold for the
commencement of a Phase 1 market investigation. However we would be opposed to
extending such powers to those studies or long-term reports referred to above as Market
Studies where there is no realistic proposals that the CMA will use its competition based
powers.

Interaction between MIRs and antitrust enforcement (paragraphs 3.27 to 3.28)

If the CMA is given information gathering powers for Phase 1 market investigations, how will it
treat such information if it decides to commence an “antitrust” investigation (i.e. under the
prohibitions in the Competition Act 1998 and/or Articles 101 and 102 TFEU) following the
conclusion of a Phase | investigation?

The Committee considers that the commencement of an antitrust investigation should be the
opening of a new separate regulatory procedure. Information gathered at Phase 1 market
investigation stage should not be used or be admissible in antitrust investigations. Nor should it
affect in any way the ability of companies to request leniency within the context of the antitrust
investigation. The CMA should be required to request that information afresh from the parties
involved in the inquiry or to negotiate with them and gain their express consent on how far the
parties would be willing to allow the CMA to make use of data previously provided at market
study stage.

Remedies (paragraph 3.31)

It is important that the CMA is given not only the required time but also the necessary remedial
tools to carry out its job effectively and efficiently. We therefore support the Government’'s
proposals to extend the scope of Schedule 8 to the Enterprise Act, so as to include extra
information provision powers and the payment of a Monitoring Trustee or such other arbitral
body. However in relation to this latter aspect the power to order parties to make payment
should be used in limited circumstances and only where it is essential in default of agreement
with the parties. However this is with the proviso that the Monitoring Trustee or such arbitral
body should only be used to enforce remedies set out in Schedule 8 and should not have a
wider role

Divestment is a controversial remedy and it will remain so in any proposed reform of the MIR
system. We believe it is still appropriate for the CMA as the investigating body to retain the
power to make divestment orders.

That said, forced divestment is generally economically disadvantageous for the vendor and can
be ordered under the Enterprise Act when the vendor owns on an entirely legitimate basis and
has committed no offence. From an ECHR perspective this has something in common with an
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expropriatory remedy, since it deprives the vendor of the enjoyment of its property, and should
be subject to the highest standards of protection.1 Accordingly, in order to retain business
confidence and add further safeguards into the new proposed CMA process we would advocate
a change from the present appeal rights before the CAT based on judicial review principles to a
full merits review of MIRs in all cases. However if the Government wishes to continue the
existing judicial review procedure for MIRs we would ask the Government to give special
consideration to providing a full merits review where the CMA orders divestment remedies.
Forced divestment is generally economically disadvantageous for the vendor and can be
ordered under the Enterprise Act when the vendor owns a business on an entirely legitimate
basis and has committed no offence.

Cross-market references (paragraphs 3.8 to 3.9)

The consultation paper proposes that the CMA should have the power to investigate across
markets. It has been put to us that there may be situations where common practices are
present across different markets or industries and that it will be a benefit to be able to review
these practices within the context of a single inquiry.

Although this is a superficially attractive proposition we believe it is inappropriate and
impractical. First, it is inappropriate because we feel that any remedies need to be taken in the
context of an investigation of the particular industry as a whole and the issues it faces. They
should not be taken in isolation. There may well be different reasons for the same practice in
different industries and it would be wrong to apply generalised conclusions. Secondly, taking
the above example it would involve a huge number of parties which would render any
investigation unduly complex and unwieldy. This is likely to be the case in most cross-market
studies. We do not believe that regulators are well equipped to handle such large numbers of
participants and such large quantities of data. The end result is likely to be a significant delay in
outcomes for such enquiries which would be the exact opposite of the intended result.

Where, however, there is in fact a close relationship between markets with similar practices,
then either a broad product or service description would enable them to be dealt with in a single
reference or two (or more) references could be conducted in a coordinated manner under
existing rules. We would not go further.

Public interest (paragraphs 3.10 to 3.13)

Under the Enterprise Act 2002, political considerations were taken out of competition policy and
so the sole criterion for merger and market investigations, except in certain limited
circumstances, was that decisions were to be taken on competition grounds. The only
exceptions to this were certain public interest exceptions within the merger regime, and also the
ability to intervene on public interest grounds (currently only national security grounds) under
the market regime (sections 139 and 153). The latter power has, however, not been used to
date.

It is now contemplated that the Secretary of State should be able to ask the CMA to consider
and report on public interest issues, as well as competition issues, in the context of a market

! This is not the same in mergers cases, where the party which has completed a merger in advance of clearance, buys in the full
knowledge that the business may have to be sold and chooses to take the risk.
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investigation. Currently, the Secretary of State has the power under the Enterprise Act 2002
(section 153(3)) to add additional public interest considerations which can be taken into account
when making MIRs. In addition the Secretary of State may, either before or after the making of
the MIR, issue an intervention notice (section 139) to allow himself, after the Competition
Commission’s Phase 2 market investigation, to order remedies to any adverse effects on
competition identified by the Competition Commission taking account of national security or
other public interest considerations specified in the intervention notice (section 147), and to
require the Competition Commission to make recommendations as to the remedies the
Secretary of State might order in respect of the adverse effects in competition (section 141(3)).
These public interest powers for MIRs are narrower than those applicable in merger
investigations, and, as we understand it, the consultation paper contemplates widening those
powers so that they are in line with those under the merger control regime.

The Committee does not, however, favour the Secretary of State being given the power to order
the opening of an MIR in order that it can add non-competition issues to the scope of the CMA’s
mandate. We take the view that there are substantial risks in mandating the CMA to look at
public interest issues even where they are closely allied to an MIR.

Issues of public interest in markets are for Ministers and Parliament and not for competition
authorities. We think it is a slippery slope which could result in public interest issues dominating
future MIRs which should be primarily competition-based. We would not want to see the tail
wagging the dog.

In addition the CMA does not have the required expertise or experience to opine on public
interest issues and would, as contemplated in paragraph 3.13 of the consultation paper, need to
have the ability to co-opt appropriately qualified independent individuals to the market
investigation panel. This would further increase costs and put pressure on scarce financial
resources. We also believe it would compromise the focus of the CMA as a centre of
competition excellence. It also appears incorrect to us that non-elected representatives will be
required to sit on judgment mandated to spine/report on what are essentially public policy,
indeed political, issues within the context of a competition law based system. This is so even if
the panel members are only charged with making recommendations with the Minister taking the
final decision.

Establishing wider public interest considerations within the context of an MIR would also be very
restrictive for politicians, Ministers and Parliament. It should be up to politicians to design the
investigating panel, appoint its members and agree the scope and terms of reference of the
inquiry freely. It is wrong, we believe, to shoehorn this whole process into the context of an
MIR.

If, nevertheless, the Government were to take forward these public interest proposals, we think
that they need to be used in a limited way subject to four principal conditions:

(i) only those public interest issues which arise directly in relation to an MIR which is being
referred on competition based grounds by the CMA should be considered. In this context
we do not think it is appropriate for the Secretary of State to have the power to make a
reference on his own initiative under section 132 of the Enterprise Act and then to issue
an intervention notice setting out various public interest considerations. Although we
appreciate that the Secretary of State would still have to satisfy the competition test, we
think such a development would be highly dangerous and open to potential abuse. This
would further exacerbate the concerns outlined in paragraphs 3.31 to 3.33 above;
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(i)  the areas of public interest should also be narrowly defined. We would suggest that
these should be limited to the areas such as media plurality and financial stability in
addition to national security which is already been included in section 151 - this is similar
to the current merger control regime;

(i)  extra resources, the appointment of properly qualified individuals and sufficient time
needs to be given to the CMA to carry out these duties; and

(iv)  the public interest panel should make recommendations to Ministers and be separate
from the CMA MIR panel deliberations and decisions.

Super-complaints (paragraphs 3.14 to 3.16)

The Committee is not persuaded that SME representative bodies should be given the ability to
make super complaints.

Giving privileged status to SMEs sends out the wrong message in terms of competition policy.
Competition policy should be about the protection and promotion of consumer welfare and are
not about promoting the interests of SMEs, even those which are at an intermediate stage in the
distribution chain. First, SMEs are able, like any other company, to file a complaint with the
CMA in relation to competition based issues. Secondly, there is a danger that SME
representative bodies could misuse this procedure to attack efficient practices of large
companies. This would be a perverse result from the policy which is ostensibly designed to
promote competition. It could also damage consumer welfare. In addition the use of the super-
complaint powers by SMEs could result in an extensive cost burden for the CMA and divert
scarce resources away from dealing with its main functions to dealing with investigating and
answering super complaint requests from SMEs.

We believe that super-complaint powers are an appropriate tool in certain circumstances,
notably when consumer interests need to be protected. However, the Committee does not
believe that it is right or appropriate to give special rights of protection to SMEs as a class. If
BIS is anxious to ensure SMEs as a business grouping are adequately heard and represented
within the CMA, we would advocate the establishment of an SME desk within the CMA
specifically to focus on SMEs’ issues and concerns.

Q4: Further ideas

Greater focus

We would encourage better focusing and targeting of references on key markets by competition
authorities. This will produce more meaningful outcomes and have a greater effect on
promoting the efficient working of markets than solely increasing the numbers of MIRs. Another
more structured approach could be to impose a duty the CMA to keep certain identified key
markets under review.
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A de minimis exception for small markets?

The Committee has also considered whether the provision of a de minimis exception for small
markets might assist in focusing the CMA upon markets that are important to the national
economy. However we feel that there is a danger that important issues to consumers in
localised or regional markets could escape scrutiny if they feel under any statutory de minimis
threshold. Therefore on balance we think it is best that the CMA retains its present wide
discretion whether to pursue a particular case

Timescales

Much has been made in the draft proposals for reform of the need to streamline the market
investigations regime by reducing timescales to produce faster decisions. The Committee
generally supports greater efficiency in the system, but we believe that care needs to be taken
not to compromise due process. Although we can see the advantages of introducing a short
statutory time period for Phase 1 market investigations, we do not believe that the timetable for
MIRs should be shortened. It is particularly important that the business community maintains
full confidence in the transparency and fairness of the MIR process. An essential part of this is
having adequate time to put their case to the authority. Accordingly compressing timescales is
likely to compromise the investigation parties’ rights of “defence”. This is particularly so during
the remedies stage where among other things the CMA could be contemplating divestment
which would have serious financial and other implications for the businesses concerned.
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Section 4 - “A Stronger Merger Regime”

General comments

In the Committee’s view, the current UK merger regime works well on the whole — it is
sophisticated, nuanced and flexible, and is rightly regarded as one of the best in the world. We
do agree that there is room for improvement but consider that this should be incremental and
should build on the current regime rather than fundamentally changing it. Although the current
regime's voluntary nature is unusual®, this does not mean that it is, therefore, by definition, the
wrong system to have and we would caution against change for change's sake.

As foreshadowed in the Overview, we have serious concerns about the proposals for a
mandatory merger regime (whether full or hybrid, and whether suspensory or non-suspensory),
and we consider them hard to reconcile with the Government's growth agenda.

A full mandatory notification regime would, in our view, impose unnecessary regulatory burdens
and costs both on business® and on the authorities (the CMA) in requiring the notification even
of mergers that raise no competition concerns. The proposed jurisdictional threshold for the full
mandatory regime is too low and its introduction at that level would, in our view, damage the
UK's reputation as a world class competition regime. If a full mandatory system were to be
introduced, the jurisdictional threshold would need to be set at a sensible level which would
entail acceptance that the regime would not catch every acquisition that might be of concern.

A hybrid mandatory notification system would simply be too complex and, itself, an unnecessary
added regulatory burden and cost. In addition, it would address neither the concern about
unscrambling completed anti-competitive mergers referred to below nor the fact that a
significant proportion of the problematic completed mergers arise from the application of the
share of supply test, as opposed to the turnover test®.

Our view is that the most proportionate way of addressing the principal concern which seems to
be driving the merger reform proposals - namely, the difficulties encountered by the competition
authorities in unscrambling completed anti-competitive mergers - is to strengthen the current
voluntary regime through the practical and creative proposals set out in paragraphs 4.12 to 4.16
of the consultation paper, rather than engaging in wholesale reform of the regimes. We also
consider that these difficulties are likely to be easier to address, in any event, within a single
competition authority which would have the benefit of the combined expertise and experience of
the OFT and the Competition Commission in dealing with hold separate arrangements.

The other supposed drawback of the current voluntary regime identified in the consultation
document - namely missing anti-competitive mergers - is, in our view unproven and highly
unlikely.

. Importantly, the voluntary regime does not give carte blanche to anti-competitive
mergers. Even under the voluntary system, the penalties for completing an anti-
competitive merger without prior notification and clearance are immense: the risk, post-

o A~ W N

In that it is one of very few OECD countries that operate on this basis (paragraph 79 of the Impact Assessment).
Estimated in Table 23 of the Impact Assessment at £78 million.
See footnote [31].

We note that paragraph 103 of the Impact Assessment comments that the unscrambling problem has only affected a
handful of the many SLC cases the OFT has handled.
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completion, of a costly investigation lasting many months followed by the risk of the
acquirer having to sell the acquired business, and having to do so at a “fire-sale” price
(this entails both very significant financial loss as well as reputational damage). The
voluntary system offers “relief’ only to those mergers that are innocuous in competition
terms.

. Indeed, although the Deloitte report suggests that, back in 2007, 50 per cent of potentially
problematic mergers were going undetected (which is not, in any event, consistent with
the Committee's experience), the consultation paper acknowledges that this does not
seem to represent a serious failing in the current regime. The improvements in the OFT's
merger intelligence function will presumably have helped significantly in this regard.

Further proposed areas for improvement include increasing the speed of decision making and
streamlining the end-to-end merger review process. We support these aims in principle - they
should also help to address the difficulties inherent in unscrambling completed mergers by
reducing the length of time for which a target's future remains uncertain. However, care will
need to be taken that the current high quality of analysis and decision making at Phase 1 is not
compromised by compression of the Phase 1 timetable and that the process is not, in fact,
lengthened by protracted pre-notification discussions of the type experienced at EU level.

A further consideration, flowing out of an amalgamation between the OFT and the Competition
Commission into a unitary CMA, is whether it makes sense any longer to retain the “duty” of the
OFT to refer mergers to the CC (in section 22(1) of the Enterprise Act 2002). On balance, the
Committee favours retention of a “duty” (within the CMA) to commence a Phase 2 investigation
- not least because a new test would render irrelevant the existing case law and practice, and
create new uncertainty for business - but this depends on there being the flexibility in practice
that, if a merger is referred by the CMA to Phase 2, there is the possibility in reality of early
termination of the Phase 2 investigationa. Otherwise, there is a risk that the duty to refer will
entail businesses having to go through a full Phase 2 investigation when the burden of this is
disproportionate to the size or value of the merger - which would be a particularly burdensome
outcome for SMEs.

Q5 and Q6: Options to address the “disadvantages” of the voluntary regime

Voluntary or mandatory notification

Our overall view is that the current voluntary notification regime should be retained. As
mentioned above, it is a sophisticated, flexible and well established system which minimises the
burden that it imposes on businesses while effectively capturing, in our view, all or almost all
potentially anti-competitive mergers. lIts flexible nature has enabled the regime to evolve over
time to deal with new and unexpected scenarios’ and has given the competition authorities the
ability to focus in on the real mischief rather than being preoccupied with non-problematic
cases®.

Either because the merger does not raise real issues, or because the parties can agree remedies at an early stage of
the Phase 2, or because the merger is abandoned at an early stage.

For example ITV/BSkyB.

By contrast, under a mandatory system, in order to arrive at a sensible jurisdictional threshold, it would, in our view,
have to be accepted that there would be some problematic cases that the CMA would not be able to review.
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A voluntary regime is likely, by its nature, to result in parties notifying transactions only where
there is some possibility of an adverse effect on competition (together with a small number of
transactions where the buyer is particularly risk averse and/or has a policy of notifying all
mergers irrespective of the degree of competition risk). Added to these proactive notifications
will be those cases that the authority chooses to investigate, either on its own initiative or as a
result of a third party complaint, both categories of which will often tend to be transactions
where there is, at least potentially, a substantive competition issue.

If, however, there were to be a mandatory regime, the authorities would need to investigate not
only mergers that may raise substantive competition issues, but also those where the risk of a
substantial lessening of competition is non-existent or minimal. This is an inefficient and
wasteful use of both the competition authority's and the parties’ resources, and costs are likely
to be incurred for deals that plainly do not warrant it. The waste of national resource (both
private-sector and public-sector) and the (by definition) unnecessary burden on business would
hardly make for a “competition regime for growth” (the Government’s stated intention in these
reforms).

It seems to us, then, that a mandatory regime - whether full or hybrid, suspensory or non-
suspensory - has disadvantages (some of which are recognised in the consultation document)
which vastly outweigh any possible benefits, and would be wholly disproportionate in its
burdens and, as a consequence, inimical to the Government's growth objectives.

In our view, a mandatory notification system would:

(i) place a significant9 - and unnecessary10 - regulatory burden on businesses engaged in
non-problematic mergers.

Even if a short form notification were to be introduced, if the EUMR process is any guide,
parties to transactions that raised no material competition concerns would still be required
to submit considerable information and argumentation by way of merger notification (and,
indeed, in order to convince the CMA that short form notification was appropriate). The
CMA would then have to consider and process these notifications - with pressure to do so
within tight timescales in order to avoid unnecessary delay to completion of the
transaction.

(i)  perversely result in the added burden being borne by parties to innocuous mergers;
parties to mergers that raised material issues would be likely in any case (in voluntary
regimes) to notify, rather than take the risks of completing without clearance. The same
point can be made about the use of regulatory resources: the additional work is likely to
involve mainly administrative processing of straightforward notifications rather than
substantive analysis of transactions that are likely to raise significant competition
concerns. This is the very opposite of an efficient use of scarce regulatory resources.

(i)  be at odds with the overall recent trend in competition process. In merger control, the UK
is one of the most advanced countries in allowing self-assessment by the parties, with
serious consequences for them if they get it wrong, rather than a formalistic system of
notification of all transactions, whether or not materially anti-competitive. In the context of

In terms of cost (for both merging parties), management time and distraction of management attention (for both merging
parties), and delay.

Because there is no need to impose an obligation of notifying competition authorities of mergers with trivial or nil
competition implications.

CEC-#3606363-v1 18



The City of London Law Society: 8 June 2011

“antitrust”, the recent trend - embodied in the “modernisation” of the competition
prohibitions under Regulation 1/2003 at EU level and the 2004 reforms of the UK
Competition Act - has been to abolish notification obligations, to require businesses to
“self-assess” for competition risk, and thereby to free the competition authorities from
having to waste resources on reviewing cases raising no serious competition concerns
and to focus only on the most seriously anti-competitive cases. For the UK to move its
merger regime in the opposite direction - from focussing only on anti-competitive
transactions with the parties self-assessing risk, to having to review all mergers - would
be a retrograde step, contrary to the spirit of “modernisation” in competition policy.

(iv)  deprive negotiating parties in transactions of the flexibility to determine, according to their
own judgement of the particular commercial circumstances they face, whether antitrust
risk in a merger should be borne by the seller or the buyer”. It would automatically - and
for no good reason - place the risk on the seller.

(v) distort, and unnecessarily restrict, competitive bid processes for companies that are put
up for sale (whether by businesses or governments) by preventing bidders that did face
some antitrust risk from being allowed to assume the risk and participate in the tender
process on a “level playing field”.

(vi) make it harder to rescue companies in financial difficulties from insolvency (where a
rescue often needs to be completed in days rather than weeks) - so making it harder to
save jobs, particularly in small and medium-sized businesses'?; we recognise that this
could be partially mitigated by the proposed derogation from suspension in a mandatory
regime, although the experience of such a derogation system under the EU Merger
Regulation (slow to obtain, and often refused) is not encouraging.

(vii) necessitate a change in jurisdictional criteria: (a) the removal of the material influence
criterion (because it is too vague so that it would be uncertain whether parties had fallen
foul of the mandatory regime - and if material influence were subject to a voluntary
regime in a hybrid system that would add needless complexity and, hence, regulatory
burden); and (b) probably also the removal of the share of supply threshold (for similar
reasons). This would mean that - perversely - potentially anti-competitive mergers would
escape scrutiny, while innocuous mergers were subject to mandatory notification.

The fact that a merger creating a 45 per cent share of supply might not meet the turnover
threshold, because it is in a small market, does not mean that it should escape scrutiny

In a mandatory regime, the risk of entering into a transaction that is ultimately prohibited lies largely with the sellers —
following an adverse finding, the buyer can simply walk away, while the sellers are left in the (potentially embarrassing)
position of having acknowledged that sale of the business is an attractive strategic option - and suffered the attrition of
staff, business and morale that occurs once this becomes public - but having failed to achieve that sale. Under a
voluntary regime, this position can be replicated if the buyer can negotiate with the sellers to make completion
conditional on UK merger clearance, but the sellers will often seek to resist such conditionality unless the buyer's offer is
so commercially attractive as to outweigh the risk of future competition intervention. The voluntary regime therefore
gives more flexibility to sellers, as conditionality can be a negotiating point in a transaction.

This is because, in recent years, increasing numbers of near-insolvent companies have been saved by “pre-pack
administrations”; the process by which a buyer is found for a company in financial difficulty, and the sale is ready by the
time it goes into administration, so that it can go out of administration with the sale completed within 24 hours. If the
sale could not be completed until competition clearance were obtained, i.e. after a minimum of four weeks at very best,
that would in most cases be fatal to the prospects of such a rescue. Indeed, the very act of having to notify, and so
make public that the company was up for sale, would be highly prejudicial - deterring companies from embarking on this
process. Such rescues would therefore be much less available if compulsory pre-notification were introduced. (Of
course compulsory pre-notification exists under the EU Merger Regulation, but pre-pack administrations are typically
used to rescue SMEs which would not normally meet the EU Merger Regulation thresholds.)
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(subject of course to a basic de minimis/materiality test). Consumers in small markets
have rights too - including the right to be protected from anti-competitive mergers.

Supposed drawbacks in the voluntary system

The Government has identified two principal drawbacks to the current voluntary system, as
follows.

(i) The risk that some anti-competitive mergers are escaping review (paragraph 4.3)

We would be surprised if, in reality, many anti-competitive mergers escape scrutiny by the
competition authorities, and, indeed, the Government acknowledges that the lack of complaints
and the smaller size of the mergers in question indicate that this is not a serious failing. It
seems to us that the risk that a potentially anti-competitive merger will be missed entirely by the
OFT is a relatively limited one given its monitoring activities and the vested interests of third
parties in complaining, as well as the possibility of investigating a merger more than four months
after completion (and then potentially ordering disposal of the acquired business) if it has been
given insufficient publicity ™.

(i) The voluntary system leads to the investigation of a large proportion of completed cases,
which makes it difficult to apply appropriate remedies if they are found to be anti-competitive
(paragraph 4.3)

There are a number of points to make to address this concern.

First, in the Committee’s view, some of the problems identified would arise regardless of
whether there is a voluntary or a mandatory system. For example, we understand that the
Competition Commission has identified the departure of key senior personnel as a particular
problem when trying to ensure that a target can be divested as a viable independent
competitive entity following a prohibition decision. We think that this is more a function of a
company being “in play” for a number of months (while the merger is under review by the OFT
and the Competition Commission) in which circumstances it is unsurprising that key personnel
should want to leave and look for alternative, possibly more secure, employment. In our view,
the introduction of a mandatory regime is not the solution to this particular problem - it seems to
us that given that the target's future will still be in doubt over a long period (its having been
announced that the company’s owners wish to sell it), key personnel are at least as likely to
leave as under a voluntary system; the only difference between the two being that, in a
mandatory (and suspensory) regime, the merger would not yet be completed and the target
would remain in the hands of the sellers until clearance, albeit that it would be known that the
sellers no longer wished to retain it with key personnel still facing the same uncertainty.

Second, the powers which the competition authorities already have to prevent prejudicial
business integration14 seem to us generally to work, although the scope and terms of the
undertakings requested could benefit from more focus and further refinement. We also accept

Section 24 (2) Enterprise Act. An anti-competitive merger cannot escape scrutiny simply by being “hidden from view”;
as soon as it becomes known, the OFT has four months to decide to refer it to the Competition Commission. That is
plenty of time for the OFT to become aware of it and/or for anyone who is concerned about its effects (customers,
suppliers, competitors) to draw the OFT’s attention to it.

Through hold separate measures and the statutory restrictions which apply following a reference.
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that difficulties can arise where completed mergers do not come to the OFT's attention in good
time'® or where hold separate undertakings are imposed relatively early but integration has
already progressed16 which reduces the efficacy of the undertakings; although again in our
experience these problems have not been significant in practice. In fact, if anything, the OFT
appears to be using hold separate arrangements increasingly early and in a wide range of
cases, including where there is little risk of potential harm arising from irreparable integration.

Third, while we do appreciate and understand the concerns which have been expressed (by the
Competition Commission and others) about the difficulties of unscrambling completed mergers
where practical integration is already well advanced'’, the solutions to this need to be
proportionate and targeted.

° The concern about completed mergers, while real, should be kept in perspective. As the
table at the end of this Section demonstrates'®, in the nearly five years since January
2007, there have only been 15 completed mergers referred to the Competition
Commission, and only five of these completed mergers (i.e. just one a year) have
been found to result in a substantial lessening of competition.

. Likewise, the possibility of this problem being “solved” by mandatory merger notification
should not be exaggerated, either. 12 of the 15 completed mergers (i.e. 80 per cent)
referred to the CC since January 2007 were referred only because they satisfied the
share of supply test; a mandatory notification system, which could not possibly
include a “share of supply” test would have been useless to “solve” the problem
for that 80 per cent.

) The solution should, instead, be focused, proportionate and effective. We therefore very
much welcome the consultation paper's creative suggestions19 for addressing the
"unscrambling” concerns without going to the lengths of mandatory notification, discussed
in paragraphs 4.25 to 4.43 below. By contrast, addressing this issue by requiring all
mergers (whether or not anti-competitive) to be prenotified, reviewed by the competition
authorities and suspended pending clearance would be a wholly disproportionate and
unnecessary regulatory burden (on businesses and authorities alike) - a sledgehammer
to crack a nut.

The Kraft/Cadbury issue

We are aware of the concerns, following the Kraft/Cadbury takeover early last year, about some
of the dangers of takeovers being too easy. It has been suggested that mandatory notification
might be a way of inhibiting undesirable or unwelcome takeovers. It is not the Committee’s
intention to enter into the debate about the merits of UK takeover policy other than to observe
that

(i) Such considerations are a matter of takeover law and policy (the Companies Act, the
Takeover Code, etc) rather than competition law and policy, and we doubt that it is a

Although the evidence suggests that this is rare.
For example, through staff dismissals or branch closures.

Although, as noted previously, this does not necessarily accord with the experience of most members of the CLLS
Competition Law Committee. We also note the comment at paragraph 103 of the Impact Assessment that "the
unscrambling problem has only affected a handful of the many SLC cases the OFT has investigated".

See also footnote 22 below.
Paragraphs 4.12 to 4.16 of the consultation paper.
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legitimate function of competition law and policy to reduce takeover activity.

(i) A move to mandatory notification would have the perverse effect that it would be the
more innocuous (in competition terms) takeovers that were harmed. Anti-competitive
mergers are generally notified in any case under the UK voluntary system, because the
risks of not notifying are too great (as discussed above), whereas the change to a
mandatory system would have the greatest impact on mergers raising no serious
competition concerns, which are often those between smaller players in a market.

(i) A UK mandatory notification system would not make much difference to the likelihood of
another Kraft/Cadbury takeover. In this context, it is striking that:

. Kraft/Cadbury itself was subject to EU jurisdiction, so that the UK competition
regime was irrelevant

. Kraft/Cadbury was subject to a mandatory notification regime (the EUMR) - and still
went ahead!

Hybrid mandatory notification (paragraphs 4.28 and 4.29)

Under the “hybrid” proposal, mergers where the value of the UK target turnover exceeded £70
million?® would be required to be notified. In addition, the CMA would have jurisdiction over
mergers where the turnover test was not met but either (i) the share of supply test was or (ii)
where the small merger exemption did not apply. (4.28/4.29)

We consider the hybrid mandatory notification proposal to be almost the worst of all worlds. It
would impose a notification burden on non-problematic mergers where the turnover test was
met and still leave the difficulties of unscrambling completed mergers to be addressed in
relation to those mergers which met the share of supply test?’ which is where a significant
proportion of the difficulties under the current regime seem to have arisen®.

The Singapore model (paragraphs 4.10 to 4.11)

We welcome the Government's indication, in paragraph 4.11 of the consultation paper, that it is
not minded to pursue a similar route to that which is operated in Singapore, Australia and New
Zealand.

20

21

22

We note that paragraph 120 of the Impact Assessment assesses the impact of a turnover threshold of £40m as well.
Or did not fall within the small merger exemption.

As is shown by the table at the end of this Section, out of the 15 completed mergers referred to the Competition
Commission under competition powers in the nearly five years since January 2007, only three have satisfied the
turnover test - the other 12 (80 per cent) were referred only because they satisfied the share of supply test. It should
also be noted that all but the most recent of these (Sector Treasury Services/Butlers) had been subject to “hold-
separate” undertakings. Moreover, as the table also makes clear, of these 15, only five (in almost five years) were then
found to give rise to an SLC - whereas eight were found to have no SLC and one provisionally found to have no SLC
(with provisional findings for the Sector Treasury Services/Butler case expected to be announced in early July). These
figures do not suggest a major crisis of completed anti-competitive mergers that would warrant the draconian legislative
change of mandatory merger notification.

CEC-#3606363-v1 22



4.24

4.25

4.26

4.27

4.28

The City of London Law Society: 8 June 2011

We think that it would be entirely inappropriate to impose penalties for anti-competitive mergers.
The whole European competition framework - both at EU level, and in the individual Member
States (including the UK) - recognises a fundamental conceptual distinction between, on the
one hand, anti-competitive agreements and abuses of dominance, which are prohibited, illegal
and subject to penalties - and, on the other, mergers, which are not illegal but, rather, subject to
scrutiny (“merger control’). Implicit in this is that merger activity, which is perfectly lawful, can
be stopped if it is likely to have anti-competitive effects, but not penalised. The “Singapore
model” would fatally blur that distinction, and be incompatible with the conceptual structure of
UK and European competition law and policy (and indeed that in the United States).

Strengthened interim measures (paragraphs 4.12 to 4.15)
Suggested options
The two potential options which are being considered by the Government® are as follows:

o Option 1 — introducing a statutory restriction on further integration which would apply
automatically, as soon as the CMA starts an inquiry into a completed merger, pending
negotiation of initial undertakings. This would be akin to a strengthened form of the
restrictions contained in section 77 of the Enterprise Act 2002 which apply automatically
under the current regime once a reference has been made to the Competition
Commission; and

. Option 2 — giving the CMA the ability to trigger these powers® in its Phase 1
investigation to suspend all integration steps pending negotiation of tailored hold separate
undertakings.

The Committee’s view is essentially to favour Option 2 - but with the CMA having
discretion to exercise these powers in Phase 1 (not automatically when the CMA sends
the parties a request for information), with published guidelines to give predictability to
both parties and the CMA as to how the discretion will be exercised.

Option 1/ Option 2

The principal difference between Options 1 and 2 is that, under Option 1, the prohibition on
further integration would apply "across the board" in respect of all completed mergers that are
investigated by the CMA (whether problematic or not) whereas, under Option 2, the CMA would
be in a position to adopt a more targeted approach to such prohibition. It also seems that it is
only in relation to Option 2 that the Government is considering clarifying the legislation to "make
clear the type and range of measures that the CMA could take, including at Phase 1, in order to
prevent pre-emptive action" (paragraph 4.15 of the consultation paper).

The advantages of Option 1, which have been identified in the consultation document, are that it
would prevent the harm caused while initial undertakings are negotiated and may mean that the
ability to obtain effective remedies is enhanced (paragraph 4.14). While we recognise these

23

24

Paragraph 4.13 of the consultation paper.

We assume that the reference to "these powers" is a reference to a similar form of restriction to that contemplated under
Option 1 but would welcome clarification of this and also of the interaction between "these powers" and the powers
contemplated in paragraph 4.15. See further our comments on paragraph 4.15.
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potential advantages, it seems to us that Option 2 offers similar advantages (depending on the
timing of triggering of the powers by the CMA) but is more consistent with the nuanced, flexible
and sophisticated merger control regime we currently have in the UK.

We consider Option 2 (which is discretionary, proportionate and targeted) to be more in keeping
with a voluntary regime and prefer it to Option 1.

. We recognise that such a discretionary approach potentially carries some risks of
uncertainty, both for the parties and for the CMA - and that the CMA has the additional
concern that, if the decision to impose the statutory restriction is a discretionary one, it will
be open to judicial review challenge. We believe that this concern can be very
substantially mitigated (and in practice removed) by the publication of guidelines as to the
criteria by which the discretion would be exercised.

. In the absence of such discretion, there is a potential for absurd outcomes. For example,
a merger which is technically within UK jurisdiction (e.g. because of the turnover test) but
which manifestly raises no competition concerns whatever (and was therefore not
notified) should not always be held up - particularly when it is a merger between
multinational companies, such that the UK holding up integration would have severe
international effects on the businesses (truly, the tail wagging the dog).

In our view, a blanket restriction of the kind contemplated in Option 1, which applies from the
very outset of the CMA's Phase 1 investigation and applies to all completed mergers, whether
or not they are problematic, would be rather a blunt instrument. It would also be very damaging
for the prospects of rescuing failing businesses where immediate measures are needed. By
contrast, Option 2 could prove to be a more sophisticated and apposite tool as the CMA could
presumably be selective about the cases in which it applied these powers and, as seems to be
current OFT practice, not apply them in those cases where there was clearly no competitive
overlap.”

Both options would, in our view, be likely to lead to more notifications of potentially problematic
mergers as the inability26/potential inability27 to integrate the merging businesses post
completion would be a more significant factor and could lead more buyers to seek certainty
before completion. However, we think that Option 1 would be more likely than Option 2 to lead
to an increase in the number of non-problematic mergers being notified to the CMA as buyers
would be less likely to be prepared to take the risk of completing without clearance if they were
unable, in any event, to integrate pending a Phase 1 decision. By contrast, the more targeted
approach of Option 2 would give buyers of businesses where there was no/limited overlap with
their existing activities more latitude in deciding to proceed unconditionally and would be
particularly helpful where insolvency makes this an urgent matter. This, again, would be more
consistent with a voluntary regime.

Under either option, the initial restriction would, of necessity, have to be as broad as the
restriction in section 77 in order to capture the widest range of pre-emptive conduct and would,
as a consequence, be quite difficult to interpret in practice and would lack certainty. It would,

25

26

By way of clarification, we are not suggesting that the current thresholds for seeking initial hold separate undertakings or
imposing hold separate orders be retained but we would hope that the CMA would be in a position to adopt a more
targeted approach given its considerable experience in identifying potentially problematic mergers at an early stage.

In the case of Option 1.
In the case of Option 2.

CEC-#3606363-v1 24



4.33

4.34

4.35

4.36

4.37

4.38

The City of London Law Society: 8 June 2011

therefore, in our view, be in the interests of all stakeholders for the restriction (under either
option) to apply for as short a time as possible. This issue would be exacerbated, in the case of
Option 1, by the restriction's blanket application to all mergers pending the negotiation of
individual hold separate undertakings. In this context, the CMA ought to be empowered to
release purchasers from its application altogether in non-problematic cases (rather than
replacing the statutory restriction with individual undertakings).

In any event, the scope of the restriction should be delineated to ensure that, in public takeover
offers which had closed, the restriction or integration did not prevent the acquirer “mopping up”
remaining minority shareholdings.

We note that the drawback which has been highlighted in paragraph 4.14 of the consultation
paper — namely that Option 1 might discourage parties from notifying completed transactions
until they had already achieved a level of integration - could be overcome by giving the CMA an
ability to require reversal of action that had already taken place as proposed under Option 2.
Our thoughts on this “reversal” proposal more generally are set out in the following paragraphs.

Type and range of measures which could be taken under Option 2 - reversal measures

Under Option 2, the Government is considering clarifying the legislation to make clearer the
type and range of measures that the CMA could take (including at Phase 1) in order to prevent
pre-emptive action. These would include an ability to require reversal of action that had already
taken place and to prevent further pre-emptive action notwithstanding the existence of any
contractual obligations on the part of the merged entity (the “reversal measures”).

We welcome this proposed clarification and support a strengthening of the powers available to
the CMA to tackle pre-emptive action. However, the legislation (or, at least, guidance by the
CMA) should make clear, and closely circumscribe, the circumstances in which it is
contemplated that such measures could be taken. We think that it is important to ensure that
their use is appropriate and proportionate. This is particularly the case in relation to the reversal
measures and especially so as regards their use in Phase 1.

The Committee has doubts about the appropriateness of the reversal measures being
exercisable in Phase 1, before the CMA has even reached a view on whether the reference test
is met. In any event, whether or not they were exercisable in Phase 1, we would expect the
reversal measures to be used sparingly?® by the CMA?’, and we would expect the CMA to
publish guidelines on its approach to the use of all of the powers that it is to have to prevent pre-
emptive action.

As mentioned above, there should be clarification of the interaction between the reversal
powers (referred to in paragraph 4.15 of the consultation paper) and the statutory restriction
powers (referred to in paragraph 4.13) in relation to Option 2 - which we are assuming to be a
form of the statutory restriction contemplated under Option 1. In particular, it should be clarified
whether the reversal powers are to be exercisable only in those cases where the CMA does not
trigger the Option 2 powers in a particular case or more widely.

28

29

The ability to override contractual obligations, in particular, could create unfairness for third parties who were unaware of
the risk.

Particularly in Phase 1, if it was decided that the measures should be exercisable then.
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Negotiation and monitoring of undertakings

Whichever option is pursued, the CMA will need an experienced (and preferably dedicated)
team to negotiate, monitor and deal with follow up queries/requests relating to both the
individual hold separate undertakings and derogations from the statutory restriction/interim CMA
restriction in a flexible, speedy and pragmatic way (which current experience suggests might be
a possible concern). However, the creation of a CMA combining the experience and personnel
of the OFT (which is already making increasing use of hold separate undertakings), and of the
Competition Commission, could potentially help in this area.

In this context, we are assuming that there are no plans to give the CMA the ability to require
third party "monitors" of hold separate undertakings at Phase 1 or extending the proposed ability
to require the parties to pay for third party monitoring of remedies (paragraph 3.31 of the
consultation paper) to the monitoring of hold separates. We would not support any such plans.

Timing

Another issue for consideration, in relation to both options, is timing. Paragraph 4.13
contemplates the statutory restriction applying as soon as the CMA commences an inquiry into
a completed merger. The Committee’s view is that Option 2 - giving the CMA the ability to
trigger the powers in Phase 1 - must be a matter of discretion for the CMA. It should not apply
necessarily or automatically on the commencement of a Phase 1 inquiry into a completed
merger, or on the sending of an information request to the parties, but at a point (which may
well be very early on) where the CMA considers it appropriate.

Separately, there is the question of when the restriction should cease to apply. In the
Committee’s view, the restriction should not necessarily, or always, continue to apply until the
clearance decision. Again, the CMA should be given discretion over this. For example, in the
case of a multinational merger which raised no competition issues in the UK, but which did raise
some competition issues in other countries but had subsequently been cleared in those
countries, we see no reason for the UK restriction to remain in place following clearance in other
jurisdictions.

Penalties

The Committee does not object, in principle, to the proposal to introduce financial penalties for
breach of hold separate obligations. However, we have concerns about the practicality of this
proposal and would observe that it would need to be made very clear to the merging parties
exactly what was and was not permitted (which, in our view, would be a particular challenge in
relation to the section 77 style restriction). In addition, there would need to be a speedy, flexible
and pragmatic procedure in place for checking grey areas/obtaining consents/derogations which
would impose an additional burden on the CMA. We would also suggest that the CAT be given
unlimited jurisdiction to review the imposition and level of any penalty levied in such cases.

Jurisdictional thresholds in a voluntary notification regime (paragraphs 4.38 to 4.39)

The Government is seeking views on whether there should be changes to the jurisdictional
thresholds in the UK's voluntary merger regime.
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One possible suggested approach is the replacement of the current tests with the ability for the
CMA to have jurisdiction over all mergers except those which benefit from the proposed small
merger exemption®.

The Committee sees no reason to depart from the current thresholds; why should mergers
which neither result in a 25 per cent share of supply, nor include taking over a business with
turnover above £70 million, be newly subject to merger control? Moreover - in the absence of
evidence that such a change would catch mergers which ought to be caught but currently
escape scrutiny - this measure would simply be an unjustified and unnecessary extension of

regulatory burdens, inconsistent with the Government’s “growth” agenda.

Jurisdictional thresholds in a mandatory notification regime (paragraphs 4.23 to 4.33)

If the Government decided to introduce a mandatory notification regime, it would be critical to
ensure that the jurisdictional thresholds were set at reasonable levels, balancing the benefits of
ex ante review against the large costs to both business and the public purse. As noted in
paragraph 4.23 of the consultation paper, any threshold would need to be clear and objective -
which entails that, as acknowledged in paragraph 4.25, retention of the share of supply test
would not be appropriate in a mandatory regime.

The jurisdictional threshold proposed by the Government for full mandatory notification (“Option
17, in paragraph 4.27 of the consultation paper) - i.e. notification wherever target UK turnover
exceeds £5 million and acquirer worldwide turnover exceeds £10 million - has been universally
recognised as unreasonable, unworkable and oppressively burdensome (both for business and
for the competition authority). In practice, it would mean that vast numbers of mergers, which
were not only innocuous in competition terms but also relatively insignificant even in financial
terms, would be subject to the burden of mandatory notification and suspension pending
clearance.

Indeed, it is hard to see how a mandatory notification system could work without thresholds
being very high - much higher, indeed, than under the current voluntary system (otherwise, the
CMA will be inundated with a huge increase in natifications, and UK business correspondingly
subject to increased burden). Although views within the Committee differed, no one thought
that it would be reasonable to subject a merger with less than £70 million UK turnover and less
than £100 million global turnover, to mandatory notification.

This issue brings to the fore the problem with a mandatory system (already referred to above).
The plain truth is that the consequence of a mandatory system is that jurisdictional thresholds
must be raised substantially.

. Otherwise, the competition authority becomes inundated with notifications, and, given
finite resources, its analysis necessarily becomes more superficial than at present -
weakening the rigour of the scrutiny, and allowing possible anti-competitive effects to go
undetected.

. But a mandatory system with raised thresholds also creates problems. As mentioned
above, neither the concept of “material influence” nor the “share of supply” test could
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realistically survive in a mandatory notification system; they are just too uncertain in
scope for it to be just or reasonable that a party within their terms be subject to sanctions
for non-notification. However, both tests (unlike a turnover threshold) relate to potential
anti-competitive effects - and abolishing the tests would mean a number of transactions
with anti-competitive effects escaping scrutiny altogether.

In short, the consequence of the mandatory notification system would be that, however,
thresholds are set, more innocuous mergers become notifiable, while potentially anti-
competitive mergers escape detection. It is an entirely inappropriate outcome.

Finally, on thresholds, there is the proposal for a hybrid mandatory notification system. For the
reasons explained in paragraphs 4.21 and 4.22 above, we consider this to be possibly the worst
of all worlds.

Costs and benefits of the options

In the Impact Assessment (page 39), the Government asks whether respondents have any
evidence about the costs to businesses of notifying mergers to the OFT, in terms of
management time and legal fees. A number of the firms represented on the City of London Law
Society Competition Law Committee have each given separate individual responses to this
question to BIS.

Small merger exemption in both mandatory (hybrid) and voluntary regimes

We welcome the acknowledgement that some mergers are likely to be too small to warrant the
time and cost of a review by the OFT and the notion that such mergers should fall outside the
scope of the mergers regime altogether (unlike the current de minimis exception which involves
all concerned in considerable time and expense in going through a Phase 1 review).

Indeed, we think that the de minimis exception should be extended to cover not just small
markets, but small enterprises in large markets.

Nevertheless, we think that, if the voluntary system is retained, it would be possible and right
that there should not be a blanket exemption for such mergers, but rather a strong presumption
that such mergers would not be investigated in the absence of very strong evidence of anti-
competitive effects. This is because the test that the Government suggests be applied does not
have regard to the size of the market in which the companies in question operate, and such
mergers could have seriously anti-competitive effects in small local markets; as noted in
paragraph 4.13 above, consumers in small markets have the right to be protected from anti-
competitive mergers. However in a mandatory system it is essential to have bright line rules
wherever possible so that parties know where they stand.
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Q7: Streamlining the merger regime

Statutory timescales (paragraphs 4.43 to 4.47)

The Government is considering whether to introduce statutory timescales for Phase 1 and the
undertakings in lieu and remedies implementations stages of both Phase 1 and Phase 2 (4.43)
in order to achieve quicker results and outcomes, give business certainty as to when decisions
will be made and incentivise a speedier end to end merger process. No change is proposed to
the statutory 24 week time limit for Phase 2*'.

We support the aim of speeding up the end-to-end merger process provided that this does not
compromise the current quality and robustness of decision making.

Phase 1

In principle, we agree with the introduction of a statutory timetable for Phase 1, although we
query whether this would necessarily speed up the end to end process. If the experience
under the EU Merger Regulation is a guide, this could result in lengthy pre-notification
discussions which could extend the timetable rather than reduce it. We suggest, therefore, that
the Government considers also imposing a statutory time limit on pre-notification discussions.

We also wonder whether a 30 working day timetable would work in a mandatory regime given
the large increase in notifications which is foreshadowed in the Impact Assessment and the fact
that it would apply to non-problematic and problematic mergers alike. In our experience, it is
sometimes a challenge for the OFT to meet the extended merger notice timetable of 30 working
days and merger notices are generally only used in non problematic cases. We would suggest
giving the CMA the ability to extend the timetable by a further 10 working days — as mentioned
above, if a mandatory regime is to be introduced, our view is that it should be non-suspensory in
which case this ability to extend the timetable should not be unduly problematic for the parties.

In a voluntary regime, we agree that a 40 working day timetable would be appropriate
(paragraph 4.45 of the consultation paper) — effectively putting the current administrative
timetable on a statutory footing, coupled with the extended information gathering powers
referred to in paragraphs 4.48 to 4.49 of the consultation paper.

In addition, the current merger notice system should be retained in a voluntary regime. We can
see no reason to deprive parties of the option to use the prescribed form of notification in return
for a decision within a guaranteed time period (20 working days, extendable to 30 working
days).

Phase 2
We agree that the 24 week statutory time limit for Phase 2 investigations should not be reduced.

We support the proposal to introduce a statutory timescale of 12 weeks (extendable by up to six
weeks) on Phase 2 remedies implementation between the publication of the final report and
either acceptance of undertakings or the making of an order by the CMA and agree that this
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This does not include remedies and is extendable by up to eight weeks.
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would need to be accompanied by extended information-gathering powers for main and third
parties during the remedies implementation stage of Phase 2.

Information-gathering and “stop the clock” powers (paragraphs 4.48 to 4.49)

We agree that, in both a voluntary and a mandatory notification regime, the CMA should be
given the same powers to obtain information from main and third parties in Phase 1 as those
which currently apply in Phase 2. We also agree that these powers would need to be
accompanied by “stop the clock” powers if the main parties did not comply, as well as powers to
impose a penalty if main parties did not comply; however, we think that such a penalty for third
parties would be an unreasonable imposition. We note that this would rely on the CMA using its
information gathering powers responsibly and guidance on the circumstances in which a fine
might be pursued would be welcome.

Anticipated mergers in Phase 2 (paragraph 4.50)

We agree with the proposal, in the case of anticipated mergers, to introduce a discretionary stop
the clock power to enable the CMA to suspend or extend its statutory review timetable for a
period of three weeks should it believe cancellation or significant alteration to the merger is
likely. This would be a very welcome change to the current system and significantly reduce the
burden on all concerned.

Enable single CMA to consider remedies earlier in Phase 2 (paragraphs 4.51 to 4.52)

Our understanding is that, even now, there is no statutory impediment to the CMA considering
remedies at an earlier stage in Phase 2.

That said, there is clearly a balance to be struck here. On the one hand, it is clearly more
efficient to have a system where, if parties are able to agree remedies with the CMA at an early
stage in Phase 2, both they and the CMA are spared the burden, time and expense of
proceeding with the investigation to its natural conclusion. On the other hand, if this is
encouraged too much, that would reduce the incentive on parties to agree remedies
(“undertakings in lieu”) at Phase 1, giving them every reason to gamble that they can avoid
concessions at Phase 1 with little downside in terms of the risk of having to go through a full and
lengthy Phase 2 investigation.

A possible alternative would be to give greater opportunity for transparent and meaningful
negotiation of remedies (undertakings in lieu) at the end of Phase 1 than exists under the
present system. Instead of the parties having to propose remedies “in the dark”, the CMA at
Phase 1 could show them its draft decision to refer Phase 2 and give them a period (of, say, two
weeks) to negotiate undertakings before a final decision is published. The need to avoid a
“false market” could be met by publishing the fact that an extension to Phase 1 is being given to
enable the parties to negotiate undertakings (as is currently the practice under the EU Merger
Regulation Phase 1 system); there would be no need to publish the draft decision to the world
at large, and doing so would be destabilising and potentially (and unnecessarily) damaging to
the parties.
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Appeals in merger cases (paragraph 4.53)

Please see our comments on Chapter 10 of the consultation paper.

Remedies (paragraphs 3.29 to 3.38)
Appointment and remuneration of third parties to monitor and/or implement remedies

We do not see the need, in the mergers context, for an amendment of Schedule 8 to the
Enterprise Act to enable the competition authorities to require parties to appoint and remunerate
an independent third party to monitor and/or implement remedies. We are not aware of
circumstances in which the current powers have proved insufficient and, in any event, it seems
to us that the merged/merging parties, in any event, have every incentive to agree to such a
proposition if the alternative is a prohibition decision.

Requirement to publish non-price information

We welcome the proposal to amend Schedule 8 to the Enterprise Act to enable the CMA to
require parties to publish non-price information.

Streamlining of the remedies review process and revision of the threshold for review

We also welcome the proposals, in paragraphs 3.34 to 3.36 of the consultation paper, for
streamlining the review of remedies process and revising the threshold for review so that it is
clear that remedies can be reviewed to ensure that they operate as intended, rather that there
being a need to identify a “change of circumstances”.

Clarifying powers following remittals of merger

These proposals are very welcome indeed. As noted, the current uncertainty is unsatisfactory
and gives rise to unnecessary costs and delays.

CEC-#3606363-v1 31



The City of London Law Society: 8 June 2011

Summary of OFT references to the Competition Commission since 1 January 2007

Parties Date Basis for UK Completed? Hold separate Outcome
referred merger undertakings?
jurisdiction
1 | Kemira GrowHow / Terra 26/1/07 turnover test No SLC
Industries
2 | MDA / Quest Associates 14/2/07 share of supply No Cancelled
test
3 | Greif Inc/ Blagden 21/2/07 share of supply Yes OFT, adopted by CC Approved
Packaging Group test
4 | Woolworths / Bertram Group | 3/4/07 turnover test Yes OFT, adopted by CC Approved
5 | Tesco / Co-Op Slough 19/4/07 share of supply Yes CcC SLC - divestment order
test
6 | Sportech / Vernons 3/5/07 share of supply No Approved
test
7 | G4S Cash Services / 18/5/07 share of supply No Cancelled
Abbotshurst Group test
8 | BSkyB/ITV 25/5/07 public Interest Yes Report to Secretary of State
9 | Polypipe Building Products / | 11/7/07 share of supply No Cancelled
Verplas test
10 | Macquarie UK Broadcast 8/8/07 turnover test Yes OFT, adopted by CC SLC - undertakings required
Ventures / National Grid
Wireless Group
11 | GAME Group / GameStation | 9/8/07 turnover test Yes OFT, adopted by CC Approved
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Parties Date Basis for UK Completed? Hold separate Outcome
referred merger undertakings?
jurisdiction
12 | Cineworld Group / Hollywood | 17/3/08 share of supply No Cancelled
Green Leisure Park test
13 | BOC / Ineos Chlor 29/5/08 share of supply No SLC
test
14 | Project “Kangaroo” - VOD 30/6/08 share of supply No SLC
joint venture - BBC test
Worldwide / Channel 4 / ITV
15 | Nufarm / A H Marks 29/8/08 share of supply Yes OFT, adopted by CC SLC - undertakings required
test
16 | Hospedia / Premier 7/10/08 share of supply No Cancelled
Telesolutions test
17 | Long Clawson Dairy / Millway | 8/10/08 share of supply Yes OFT, adopted by CC Approved
test
18 | Capita Group / IBS 19/11/08 | share of supply Yes OFT, adopted by CC SLC - partial divestment order
OPENsystems test
19 | Holland & Barrett / Julian 20/03/09 share of supply Yes OFT, adopted by CC Approved
Games test (contested)
20 | Stagecoach / Eastbourne 13/5/09 share of supply Yes OFT, adopted by CC Approved
Bus test
21 | Stagecoach / Preston Bus 28/5/09 share of supply Yes OFT, adopted by CC SLC — divestment order
test
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Parties Date Basis for UK Completed? Hold separate Outcome
referred merger undertakings?
jurisdiction
22 | Live Nation / Ticketmaster 10/6/09 turnover test During CC Approved
investigation
(following remittal
by CAT)
23 | Sports Direct / JUB Sports 7/8/09 share of supply Yes CC Approved
test
24 | RMIG / Ash & Lacy 26/8/09 share of supply No Cancelled
Perforators test
25 | Brightsolid / Friends 3/11/09 share of supply No Approved
Reunited test
26 | Getty Images / Rex 8/7/10 share of supply No Cancelled
test
27 | Zipcar / Streetcar 10/8/10 share of supply Yes OFT, monitoring trustee Approved
test appointed by CC
28 | Dorf Kettal Chemicals / 19/11/10 | share of supply No Cancelled
Johnstone Matthey test
29 | Stena AB / DFDS Seaways 8/2/11 share of supply Yes OFT, monitoring trustee To be determined (provisionally
Irish Sea Ferries Ltd test appointed by CC approved)
30 | Ratcliff Palfinger / Ross & 18/2/11 share of supply No CcC To be determined (provisionally

Bonnyman

test

approved)
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Parties

Date
referred

Basis for UK
merger
jurisdiction

Completed?

Hold separate
undertakings?

Outcome

31 | Thomas Cook / Co-operative
Group / Midlands Co-
operative

2/3/111

turnover test,
following
successful
request under
Article 9(2) of
Council
Regulation (EU)
139/2004 and
fast-track
reference

No

To be determined

32 | MBL/Trigold Crystal

17/3/11

share of supply
test

No

Cancelled

33 | Sector Treasury
Services/Butlers

31/3/11

share of supply
test

Yes

CcC

To be determined

Overall:
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Section 5 - “A Stronger Antitrust Regime”

Summary and recommendation

The Committee agrees that there is a case for enhancing the efficiency of the current
administrative approach to antitrust enforcement introduced by the Competition Act 1998.
While a number of the recent streamlining and procedural improvements introduced by the
OFT* are to be welcomed, the Committee believes that the current structure, whereby the OFT
plays four roles - carrying out investigations; "prosecuting" an alleged infringement in the form
of a Statement of Objections; deciding whether an infringement has in fact occurred; and
determining the level of any penalty that should be imposed - gives rise to the very real risk of
confirmation bias and is likely to contribute to inefficiencies. It is the Committee's view that the
structure itself is likely to have materially contributed to the fact that many antitrust cases have
taken too long and for a number of years there were few actual infringement decisions.
Moreover, the Committee believes that the absence of senior experienced decision-makers who
review the evidence and arguments in detail and engage with the parties as part of an effective
oral hearing procedure is likely to have led to a greater number of appeals to the CAT than
would otherwise have been the case.

The Committee's favoured option is to maintain the single CMA as an administrative
decision-making body, but with materially enhanced decision-making structures -
essentially Option 2. However, as a variant of Option 2, the Committee considers that a
full merits appeal to the Competition Appeal Tribunal (CAT) must be retained. Both of
these enhancements to procedural fairness are essential given the very significant adverse
consequences of competition law infringements, not only in relation to the large fines imposed
on companies, but also the possibility of directors being disqualified for up to 15 years.

The Committee also considers that it is important to maintain the CAT in its current form, given
its efficiency and thoroughness in conducting full merits appeals, together with the invaluable
support provided by the specialist Registrar and his team, which facilitates informed and active
case management and materially enhances the efficiency of proceedings compared with
tribunals that do not benefit from such a support structure. In the Committee's view, the CAT is
an excellent model for a competition court, staffed as it is by expert chairmen supported by
experienced and appropriately qualified lay members.

The Committee believes that the case for reforming the current administrative approach is
compelling. The Committee has given detailed consideration as to whether it should support
Option 3, i.e. the "prosecutorial" approach. However, on balance, the Committee believes that
that prosecutorial approach may result in very significant economic pressure on smaller
busin