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Request for Information 
You asked for the following information from the Ministry of Justice (MoJ):

‘1 – Please confirm that the Council Tax Liability Order hearings that occur on a regular basis in [Plymouth] Magistrates court are NOT held as a ‘Court of Law’. If so – precisely which law and jurisdiction applies?

2 – Please confirm if ANY records of the hearings or orders issued from them are held by the MoJ or HMCTS; if so exactly which records are held and for how long.

3 – Please confirm which party ‘issues the liability orders’ – is it the Court itself (HMCTS) or is it the Council itself? If it is the latter; please then confirm if this is a administration process or a judicial one.

4 – Please confirm if there is a ‘Judicial route’ to appeal a Council Tax Liability order issued by a Magistrates court? If so – please explain the route of appeal and if such route would appear on the order or if either the council or the court have an obligation to litigant to disclose such a route and its terms, if one exists?

5 – As a council tax liability order is held in a criminal venue (magistrates court) yet is of civil in nature; then please confirm the jurisdiction of the court and which [all] legislations [and CPR court rules] apply to those hearings?’

Your request has been handled under the Freedom of Information Act 2000 (FOIA).

I can confirm that the department holds the information that you have asked for, and I am pleased to provide this to you. 

 
1. Jurisdiction of Council Tax Liability Hearings held as Court of Law and 
3. Who issues Liability orders

To answer these two points, it may be helpful if I clarify the process involved in council tax liability orders:

· The Local Authority provides the court the information of who they want to bring before the court on a set date; usually in the form of a list, which is signed by the Justices’ Clerk and the summonses issued. The signature may be in electronic, stamped or in wet form dependant upon the Court local practise.

· Summonses can be sent directly by the court or the local authority, again, depending on local practise. If the local council is to serve, the authorised list is used to send documents to individuals relating to the liability order made against them. Documents sent by the local council do not require a court seal or a court signatory.

· On the court date a representative from the local authority will confirm on oath certain requirements e.g. resolution of the council, the names and the amounts etc. The magistrates will ask questions of the representative.

· If any respondents in person attend court, the evidence will be heard and then if the respondent has anything to add then this is heard in court.

· Any non appearances notified to the court are addressed and dealt with as the court deems fit.

· Any non attendees who have not responded will have their case dealt with by the court in their absence.

· The local authority may ask for some cases to be withdrawn or adjourned, following which the court will deal with the remaining matters. 
· Once granted, the local authority passes the liability orders to the court to be signed by the Justices Clerk. This may be the actual liability orders themselves, or this may simply be a list of all names heard in court with the orders noted against them.

· Either way, this authorises the local authority to send notification to the defaulter. One copy will be kept by the court and one copy given to the local authority for service on the defaulter.

Summons
Legislation is Section 51 of the Magistrates’ Court Act 1980, parts 4.7 and 7.4 of the Criminal Procedure Rules 2012 (which refer specifically to issuing and serving of summonses) and Justices Clerks Rules 2005. 
Relevant legislation
The relevant legislation is the Council Tax (Administration and Enforcement) Regulations 1992. The Regulations can be found here - http://www.legislation.gov.uk/uksi/1992/613/contents/made . 

Legality and lawfulness 

These documents are both legal and lawful. 
Court stamp/seal

There is no requirement for a wet ink signature under rule 109 Magistrates’ Courts Rules 1981. Under ‘R. v. Brentford Justices ex parte Catlin’, All England Law Reports [1975] 2 All ER QBD p.206-207, Lord Chief Justice Widgery stated that it is perfectly proper for a signature to be affixed by way of rubber stamp.

Signature of court official

The summons needs to have the signature (which can be electronic) of the magistrate, Justices’ Clerk or legal adviser who issued it. 
Printed name of court official who signed/granted it 

Provided the summons specifies the position of the issuing authority (i.e. whether it was a magistrate, Justices’ Clerk or legal adviser who issued it), there is no requirement to have a printed name. 
Summons required to be listed in the court record
Yes
Council producing summons

There is no statute which authorises or prevents a council preparing a summons on the court’s behalf. Under section 51 of the Magistrates’ Court Act 1980 (http://www.legislation.gov.uk/ukpga/1980/43/section/51), a person can apply to the magistrates’ court for a summons. If it is granted, it is customary that the person applying drafts their own summons, which in the case of council tax is the local authority.   
Legislation on issue of Council Tax summons

The process governing and authorising the issue of council tax summons is determined by the following pieces of legislation: the Magistrates' Courts Act 1980, Part 7 and Part 2 (rule 2.4) of the Criminal Procedure Rules, and the Justices' Clerks Rules 2005.

Parts 4.7 and 7.4 of the Criminal Procedure Rules 2012, refer specifically to issuing and serving of summonses. These can be found at: 
http://www.justice.gov.uk/courts/procedure-rules/criminal/rulesmenu
For the Magistrates Court Act 1980 Act, see the legislation website at:

http://www.legislation.gov.uk/ukpga/1980/43

For the Justices’ Clerks Rules 2005, see the legislation website at:

http://www.legislation.gov.uk/uksi/2005/545/made

Magistrates’ court disclosing documents and facts they hold
The council is responsible for disclosing documents to individuals who it believes have not paid council tax. However, the court can, on request, provide copies of documents it holds in relation to the legal proceedings commenced against them for the non-payment of council tax. 
Council issuing summons

There is no statute which authorises a summons to be issued by the local authority. The summons is issued by the court when the application is approved and endorsed by a Legal Adviser and the council informed of the outcome of their application.  

As explained above, the summons may then be printed by the complainant and that is now the normal custom in relation to all summonses.  

It is the responsibility of the person applying for a summons to serve it on the respondent and Rule 99 of the Magistrates’ Courts Rules 1981 (attached at Annex A) sets out how that may be done, which includes by post.  There is no agreement between courts and local authorities to do this, as it is the legal duty of the local authority in every case.    
Council disclosing documents and facts they hold 

If requested, documents can be disclosed. However, the documents are disclosed as part of the proceedings, and without regard to whether the council has been requested to do so, or not. The proceedings take place as follows: 

· The court receives a computer generated report (a ‘complaints’ list) containing the names, address and amounts owed by people who are alleged defaulters;

· The Justices’ Clerk reviews the report and, if satisfied, issues the summonses; 
· The council posts the summonses to the alleged defaulters. The summonses tell the people concerned what the council believes is owed and when their hearing will take place at the magistrates’ court; 
· The court considers the proceedings on the hearing date, and makes orders that are thought appropriate; 
· The council will tell the people involved the outcome of the hearings. 

The council therefore, rather than the than the magistrates’ court, provides full disclosure when the legal proceedings take place. 

Liability Orders 

Relevant legislation

The relevant legislation is the Council Tax (Administration and Enforcement) Regulations 1992. The Regulations can be found here - http://www.legislation.gov.uk/uksi/1992/613/contents/made . 

Legality and lawfulness 

These documents are both legal and lawful. 

Court stamp/seal

There is no requirement for the liability order to be sealed by a court stamp. 
Signature of court official

The liability order does not require a signature of a court official and can be issued with the typed name of the Justices’ Clerk or senior HMCTS manager who authorises the order on behalf of the court even if the order was issued by magistrates.  

Liability order required to be listed in the court record
Yes

2. Records held by MoJ or HMCTS:

I can confirm that all records are held in accordance with MoJ’s Magistrates Court Record Retention and Disposition Schedule.

The local authority supplies the court with lists of the details of individuals that are in arrears of council tax.  Since January 2012 courts log applications for liability orders onto their management systems.  
All live files are stored securely in the court building, using a local logging system and are retrievable when required. Files which relate to cases which have been concluded are stored in archives at the court in an area away from live files and are held for the duration which is specified in the MoJ’s Retention Schedule. In general files are held for three years, but specific types of cases / hearings/ outcomes/ orders may be held for different specified durations. 
Following the hearing, a register containing the results of the hearing is retained by HMCTS.   The Court Register is held in permanent preservation and may be held at the Local Record Office on microfilm if over 30 years from creation.

4. Appeals in connection with distress

A person aggrieved by an order of the magistrates' court may apply to the magistrates to state a case for the opinion of the High Court, if they believe the decision made was wrong in law. The magistrates' court may refuse to state case if they believe the application is frivolous, a decision which also may be challenged by the defendant. 

A person may also apply to the High Court for the decision of the magistrates to be judicially reviewed. This can be done only in certain cases, including where the decision was irrational or procedurally improper. 

Anyone seeking to appeal to the High Court would be well advised to seek legal advice before commencing the appeal process. 

HMCTS is not aware that these potential routes of appeal appear on the paperwork. 

HMCTS is not aware of any obligation on the council or the court to disclose these potential routes of appeal. 

Relevant legislation

The relevant legislation is Section 46 of the Council Tax (Administration and Enforcement Regulations) 1992 
http://www.legislation.gov.uk/uksi/1992/613/regulation/46/made
5. County court disclosing documents and facts they hold
The County Court does not deal with complaints against individuals for the non-payment of Council Tax.  
The County Court would deal with an application by a council to enforce a liability order through a charging order. In relation to charging order applications, information can be disclosed by the court but disclosure takes place as part of the legal proceedings regardless of whether the court has been requested to do so. The relevant rules are Part 73 of the Civil Procedure Rules which can be found here – 
www.justice.gov.uk/courts/procedure-rules/civil/rules/part73   

 


