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Document 1 

Response to Greg Mulholland Questions 

11 July 2014 

1. What options do we provide the adjudicator to take action in the case
where a parallel rent assessment shows that a tied landlord is in fact worse
off so that they won’t be worse off?

The ‘No Worse Off’ principle means that the tied tenant’s projected profit under 

the tied scenario should be equal to or greater than the projected profit that the 

tenant would receive under the free-of-tie scenario. If this is not the case, the 

pub owning company must provide a reasonable justification as to why the tied 

balance is lower. 

What reasonable justification could there be? How will the adjudicator decide if it 

is ‘reasonable’? Whether it is deemed reasonable or not, allowing a lower than 

FOT profit means the tied tenant is worse off...so the core principle if not 

delivered.   

If the tenant believes that justification is unreasonable or if he thinks that the 

PRA itself is unfair and does not comply with the requirements of the Code then 

he will be able to refer this as a potential breach of the Code to the Adjudicator 

for arbitration.  If the Adjudicator finds that there has been a breach of the Code 

in relation to the PRA then one of the remedies available to him is to set the tied 

rent figure so that the projected profit is equal to or greater than under the free-

of-tie scenario. 

So the Adjudicator can set the rent? This appears to say so. 

2. What types of tied pubs will benefit from the proposed measures and will
the duties apply to pubcos with 500 tied pubs or 500 pubs in total?
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The Code has two elements – Core and Enhanced provisions.  The Core Code 

will protect all tied tenants, including those with ‘franchise’ agreements, providing 

them with increased transparency, fair treatment, the right to request a rent 

review if circumstances change (or if they have not had one for five years) and 

the right to take disputes relating breaches of the requirements of the Code to a 

new independent Adjudicator.  

It is wrong to have the code only apply to ‘tied’ pubs, it needs to apply to all 

tenanted, leased and franchised pubs or a loophole to exploit FOT tenants and 

lessees through excessive rents is created.    

The Enhanced elements of the Code, which provide tenants with the right to 

request a parallel free-of-tie rent assessment if rent negotiations fail, will apply 

only to tied tenants of pub owning companies with 500 or more tied pubs. Any 

tied pubs owned by a pub-owning business that is a ‘micro-business’ i.e. has 10 

employees or less, will be exempt from the Code. 

That doesn’t make sense. A company of less than ten people could own and 

lease hundreds of pubs! This needs revisiting.   

3. How will we make sure that the pubcos can’t unreasonably delay their
complaints process that we are requiring tied landlords to go through
before they complain to the adjudicator?

In most cases we hope that the pub owning company and tenant would be able 

to resolve the dispute between themselves. That is why the Bill states that the 

tied tenant and pub owning company have a period of 21 days from when the 

tenant reports a breach of the Code to the pub owning company directly, before 

the tenant may bring a case to the Adjudicator. 

This talks about reporting a breach of the code. What people want to refer to the 

adjudicator is the fact that they believe they are paying too much rent on a tied 

lease. How and when does this become a breach of the code? 
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This timeframe will give pub owning companies an opportunity to make a 

genuine effort to resolve the dispute. However, if after 21 days the tenant feels 

that the breach hasn’t been resolved in-house, he or she can refer the alleged 

breach to the Adjudicator. 

The Code requires that pub-owning businesses provide a rent assessment six 

months before a tenancy renewal or scheduled rent review is due for completion. 

This is to allow enough time for negotiation and, if there is a dispute, for referral 

to the Adjudicator if the tenant believes the rent assessment is unfair and not in 

accordance with the requirements of the Code..  If six months’ notice is not 

provided the tenant can refer this as a Code breach to the Adjudicator.    

How soon after being provided with the rent assessment can it be referred to the 

adjudicator? Is there any process that has to be gone through here.  

In addition the Secretary of State has the power to make regulations that could 

rule as void or unenforceable any provision of a tenancy or other agreement 

which tries to penalise a tenant for requiring the pub-owning business to act in 

accordance with the Code. 

What does this mean in practice? 
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Rt Hon. Vince Cable MP 
Secretary of State 
Department for Business, Innovation an 
1 Victoria Street 
London 
SW1H OET 

15th July 2014 

DearVince, 

1 7 JUL 2014 

BERRMCU 

Statutory Code of Practice for Pubs and Pubs Adjudicator -
Small Business, Enterprise and Employment Bill 

The SiM? ~~ P\Jb Group 
·~ an all party group of 

MPs and peers all 
«lfflminedto 
protect•ng and 

promoting pub~ which 
we beliew are vital 

comnu><cy U>St~utions 
andpanofour 

national heritage. 

I am writing to you on behalf of the Save the Pub Group regarding the Government's 
plans to introduce a statutory code of practice and an adjudicator in the pub sector. 
in advance of the second reading on Tuesday 15th July. 

The Save the Pub Group strongly support the introduction of a statutory code of 
practice for the large pub owning companies, which is well overdue and much 
needed to address the fundamental problem of pubco overcharging and the endemic 
abuse of the beer tie which has done so much damage to pubs. 

However we are at the moment concerned that the plans as publicised do not 
address this, nor deliver the Government's clear and unequivocal commitments to 
deliver two 'core principles' of fair and lawful dealing and to ensure that the tied 
licensee is not worse off than the free-of-t ie licensee. 

So we need to ask you as a matter of urgency a very simple question: 

In the plans as published, what is the mechanism for delivering the 
Governmenfs commitment to ensure that the tied licensee is not worse off 
than the free of tie licensee? 

We ask this because, having studied the Bill, we cannot see an effective mechanism, 
that will deliver this, i.e. that will stop the large companies taking too much from pub 
profit, which is the fundamental problem (as you acknowledge by including the 
second core principle in the first place). 

Greg Mulholland MP 
Chair 

Brian Binley MP 
President 

Grahame Morris MP 
VJCeChair 

Caroline Nokes MP 
VKeChair 
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A parallel rents assessment has been proposed which I believe all parties to +Lis 
dispute have agreed, for different reasons, is unworkable. The tenant organis1'tions 
have highlighted that, whilst a useful informative tool in the right hands, the m thod 
is time consuming and complex and should only be used in conjunction with t e 
market rent-only (MRO) option as a mechanism to calculate which agreemen (tied 
or free of tie) would deliver the most likely sustainable/profitable future for the tenant. 
The pubco representatives have been against the method from its first sugge tion 
during the Royal Institution of Chartered Surveyors (RICS) redrafting of the r nt 
assessment guidance notes, presumably because it actually demonstrates t~ 
massive effect of over-inflated tied product price on a pubs profitability. 

In fact on reading the written responses to the consultation we have yet to fintl one 
organisation or submission that proposes the parallel rent assessment meth d "2!! 
its own" to be the a potential mechanism to deliver fairness or the 'no worse off 
principle. 

Considering that BIS have been claiming that there is insufficient support for ~he 
market rent only option (which is not true - the BIS consultation survey showrd that 
in 67.6% are in favour!) it is very puzzling that you have chosen a mechanisT that 

no-one supports! j, 
So the four fundamental problems with the Bill as drafted as follows - which 
will actually mean that the Bill, Code and Adjudicator will not work - a~ as 
follows: 

1. There is currently no apparent effective mechanism for dealing with e 
fundamental problem, which is the unfair split of pub profit, so there i no 
mechanism to actually deliver the Government's commitment to ensu e that 
the tied licensee will not be worse off than the free of tie licensee. If y u look 
through responses to the BIS consultation, you will not find ANY key 
stakeholder or interested party who believes the parallel rent assess 
deliver this. 

2. The proposal is for the enhanced code to apply to companies with 5QO or 
more tied pubs. This is a big mistake and loophole as it allows continLed 

overcharging through excessive above-market dry rents - and theref~re 
means the plans will not tackle the problem or deliver its two core prirciples. 
The size limit is clearly about market share and power, as with the Byer 
Orders, so the code must apply to all companies with 500 or moreJ pubs, 
to their tenanted, leased and franchised pubs (not 'tied pubs') . 

3. The basis for the establishment for the adjudicator is confused and flawed, 
with no clear role- talking simply about dealing with 'breaches of thicode' 
when the code does not yet exist and may have nothing in it to deal r ith the 

I 
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fundamental problem: to stop pub-owning companies taking too much rom 
pub profit. If the Code fails to include a mechanism to stop the overch rging -
and we can't see one, the parallel rent assessment being an informati e tool 
not an effective solution - then dealing with 'breaches of the code' is 
meaningless and will not deliver the Government's commitments in th Bill. 
Even if it is the role of the Adjudicator to do this- and it clearly must bl-the 
Adjudicator will be faced with a massive quandary, if ever a tenant su ives 
long enough for them to draw a conclusion. If pubcos propose maintai ing 
their current levels of over inflated tied product prices, the rent of the erage 
tied pub will be zero, in some cases less. This places the Adjudicator i an 
impossible, and possibly overwhelming position which we foresee will 
increase the costs of and burden on the Adjudicator. If the Adjudicata is able 
to actually determine tied rents and bows to pubco influence, like we elieve 
the RICS have for the past 15 years or so, they will be pointless and waste 

of time and money (though of course without dealing with overcharginr, you 
can be sure that the levy on the pubcos to pay for the Adjudicator will 11 be 
passed on to tenants!). 

4. Finally and our most serious concern, is the time this procedure of re~t 

assessment will take. Typically we see tenants either in. rent review lj<ise 
renewal or court action failing due to being out litigated or pressed intp 
financial collapse before a determination. A pubco can increase price and 
restrict product choice over simply using the tied terms contained wit in the 
agreement, the tenant can be forced into liquidation within weeks if a pubco 
desire it. What is there in the Bill to restrain this activity that simply 
circumvents the intention of Government? 

The Adjudicator must have the power to swiftly, specify and enforce what fair tied 
rent should be, to deliver the commitment to ensure that a tied licensee is not worse 
off than if they were free of tie. We cannot see that this would be practically possible 
in reality under the proposed measures and remain firmly of the opinion thj on. ly a 
MRO option, empowering the tenant to almost immediately choose to buy ~roducts 

in the open market in exchange for a fair rent, should the pub company be cting 
unfairly in their opinion. Having made the choice the rent can be assessed nd 
established by the Adjudicator if necessary and back dated to the option ta e-up 
date, disabling the pubcos' power to force the tenants into business failure. 

So a second question we would like answered: 

Will the Adjudicator be able to deal with the fundamental problem, w ich is the 
pubcos taking too much from pub profit and if so, how will they do th's when 
dealing with a case? 
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On point two, we are staggered that the Government has fallen into the trap f the 
enhanced code applying only to tied pubs. This is clearly absurd. What this ~ans is 
that pubco lessees who may have what is described as 'free of tie' price mat9hing 
but are being seriously overcharged through excessive dry rent will have no r course 
-and of course gives the large companies an obvious loophole, all they have to do is 
to put lessees onto wholly unfair and excessive rental only agreements (that o not 
reflect market rent), so they continue to extract the same excessive proportio of 
profit, yet they are not subject to the code! 

This is self-evidently nonsense - but also by doing this the Government is 
immediately undermining its commitment to fairness. The tenanted and leas d 
model gets abused in different ways, tied, part-tied and rent-only and all mu t be 
stopped- or pubco overcharging will continue and the code will have failed. imilarly, 
as the Save the Pub Group has made clear, the enhanced code must apply o all 
companies who own 500 pubs, on their leased, tenanted and franchised pu s, not 
on companies who have 500 or more ''tied" pubs. What about part tied pubs What 
about free of tie pubs on an unreasonable rent? Or tied pubs with so called ree of tie 
pricing? 

To have the code apply to tied pubs makes no sense as this means continu 
monitoring of companies and on what model they are operating all of their ~ bs. 

Companies do agree different terms with their lessees from time to time. Tts is not 
realistic or sensible, whereas basing on pub ownership is. Again, the Gove ment 
500 limit is about market share Gust like the Beer Orders) not specific busin ss 
model and it is there to capture the larger companies in the sector and not ~ e family 
brewers. So the Government has fundamentally misunderstood this wholefoint and 
must ensure that the published code has the enhanced code with a remit o applying 
to any company with 500 or more pubs, but only being in force and subject to the per 
pub levy for the tied leased, tenanted and franchised pubs (i.e. it is manag d pubs, 
where managers are excluded, not any lessees/tenants all of whom must de covered 
to stop overcharging). 

The other big concern we have at the moment is the flawed basis on whic 
adjudicator is being established - and is potentially the most serious flaw -
drafted simply talks about the Adjudicator arbitrating on breaches of the o e and 
only on breaches of the code, but this is meaningless if (1) the code does ot include 
an effective mechanism to stop the overcharging/adjudicating on tied rent evels and 
(2) if the adjudicator does not have the power to impose such settlements 

So these two things must be clearly in there in the enhanced code applyi g to all 
large companies (owning 500 pubs or more, to all their leased/tenanted pLbs) or 
Government are leaving the Adjudicator with an impossible task of delive ng the 
commitments with no enforcement power. 
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So it needs to be clear and on the face of the Bill how the Adjudicator will ens re that 
the tied tenant will not be worse off than a free of tied tenant Simply giving th m 
power to expose overcharging through a parallel rent assessment without the

1 
the 

power to correct it will clearly not deliver either core principle in the Bill. The 
Adjudicator must have the power to impose fair rents. 

Can you also clarify what is envisaged in terms of fines? To have any teeth and to be 
effective in the way the Government have promised, fines must be equivalent[ to the 
amount of excess profit taken by the pubco over the course of the dispute pe iod 
(from when the tenant/lessee first raised this with the pubco). Anything else uld be 
tokenistic, would clearly not redress the wrong and would not be a deterrent t the 
pubcos. 

The industry has suffered almost four years of toothless regulation in the for 
PICAS and PIRRS and a couple of years before that under BIIBAS we do no 
another ineffective regulator. 

What also seems very odd in the legislation is the use of the word 'may' ... the ode 
'may' require large pubcos to provide parallel rent assessments; may confer 
functions on the adjudicator in relation to them etc. Could you clarify why this is the 
case, rather than actually laying down in law what the code will deliver - whi is 
surely the purpose of primary legislation? 

Finally can you also clarify when the actual Statutory Code would be drafted 
how will that be approved by Parliament? When does the Government envis ge this 
actually coming into force? 

We look forward to hearing from you. 

Yours sincerely, 

Greg Mulholland MP 
Chair 
Save the Pub Group 

Caroline Nokes MP 
Vice Chair 
Save the Pub Group 

Grahame Morris P 
Vice Chair 

Save the Pub Gri p 

I 

I 
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Department 
for Business 
Innovation & Skills 

Greg Mulholland MP 
House of Commons 
London 
SW1A OAA 

\'~ August 2014 

Ws~, 

1 Victoria Street 
London 
SW1H OET 

T +44 (0) 20 7215 5000 
E enquiries@bis.gov.uk 

www.bis.gov.uk 

Our rei : 2014/ 16309 

Thank you for your letter of 15 July to the Secretary of State, on behalf of the Save the 
Pub Group, about the Government's plans to introduce a Statutory Code of Practice and 
an Adjudicator in the pubs sector. I am responding as this matter falls within my portfolio. 

I welcome the Save the Pub Group's support for the introduction of a Statutory Code and 
Adjudicator. The measures in the Small Business, Enterprise and Employment Bill are a 
huge step forward for tied tenants - for the first time they will have a Code of Practice 
they can rely on, with independent enforcement and with real sanctions attached. lt is 
through the excellent work of the Save the Pub Group and the BIS Select Committee 
over the years that we are now legislating and I consider the measures a proportionate 
and targeted response to the long-standing problems in the pubs industry. 

I understand your disappointment that the Government has not gone as far as some 
campaigners would wish, as articulated by you and other members of the Group at the 
Bill's Second Reading on 16 July. Your letter raises a number of issues and questions 
which I address in turn below and which we will no doubt debate further as the Bill goes 
through Parliament. 

You ask about the mechanism for delivering the commitment that a tied tenant should be 
no worse off than a free-of-tie tenant. The Statutory Code will empower existing and 
prospective tied tenants by giving them the information they need to negotiate a better, 
fairer deal. They will have the right to request a rent review if they have not had one for 
five years, if the pub-owning company significantly increases drink process or if an event 
occurs outside the tenant's control. We will consult further on the precise definition of 
these provisions. When a rent review does take place, pub-owning companies will have 
to make clear how they have calculated the rent payable. This greater transparency will 
allow tenants to see what information their pub company has used and decide whether 
the rent is unfair and should be challenged. 

Document 3 
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For the first time, tied tenants will have a Statutory Code of Practice to rely on, with an 
independent Adjudicator to enforce it. They will have the right to take disputes to the 
Adjudicator for arbitration and he or she will also be able to launch investigations into 
suspected wider abuses. Where the Adjudicator finds that there has been a breach of 
the Code the Adjudicator will be able to determine financial redress for the tenant and he 
or she will have the power to fine if an investigation proves that wider abuses have taken 
place. 

The Enhanced Code, which applies to pub-owning companies with 500 or more tied 
pubs, additionally provides tied tenants of these companies with the right to a parallel 
rent assessment if their rent negotiations fail . This will set out the equivalent free-of-tie 
rent calculation for the pub and will compare the projected profit under the tied and free
of-tie scenarios and it is expected that this will demonstrate that the tied tenant is no 
worse off than they would be if they were free-of-tie. If this is not the case then the pub
owning company must justify it. If the tenant believes that either the parallel rent 
assessment or the justification for it is unfair, he may refer this as a potential breach of 
the Code to the Adjudicator for arbitration. If the Adjudicator finds that there has been a 
breach of the Code in relation to the parallel rent assessment then one of the remedies 
available to him or her is to set the tied rent figure so that the projected profit is equal to 
or greater than under the free-of-tie scenario. 

You are right that the parallel rent assessment proposed in last year's consultation 
document was criticised by some respondents to the consultation. As the Government 
Response made clear, we have listened to concerns that it was too mechanistic and did 
not take into account the diversity of pub-owning company practice in the sector. To 
remedy this, our intention is that parallel rent assessments should be carried out on an 
individual pub basis. Pub-owning companies will have to follow Royal Institution of 
Chartered Surveyors (RICS) guidance to produce a free-of-tie rent assessment for the 
particular pub in question. That will then form the basis for projections of the likely profit 
for the tenant were they not subject to the tie. 

The parallel rent assessment does not need to be complex. The same information 
would have been required to assess a free-of-tie market rent if we had opted for the 
mandatory free-of-tie route. The parallel rent assessment should ensure that pub
owning companies offer their tied tenants a rent that means they are no worse off than 
they would be if they were free-of-tie but without creating the uncertainty that could 
undermine the tied model itself. 

The draft Code which was published with the Government Response sets out the 
minimum requirements for a parallel rent assessment. *We will be consulting again on 
the precise wording of the Code once the Small Business Bill has received Royal 
Assent. I would be pleased to look at suggestions for rewording the Code to ensure we 
get it absolutely right. 

Let me turn to the coverage of the Code. You comment that "the size limit is clearly 
about market share and power, as with the Beer Orders ... " and that " ... the code must 

·A copy of the Code is provided with this letter and is accessible online at www.qov.uk. 
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apply to all companies with 500 or more pubs, to their tenanted, leased and franchised 
pubs (not 'tied pubs')." We have been clear that we are not intervening on competition 
grounds as the Office of Fair Trading found that the market is competitive for consumers. 
Our intervention is about ensuring that tied tenants are treated fairly and that they are no 
worse off than their free-of-tie counterparts. 

Our core measures will apply to all 20,000-plus tied tenants in England and Wales, 
giving them the protections of the Code and Adjudicator. This is wider than our original 
consultation proposal and ensures that everyone operating a tied pub receives the 
protections of transparency and fairness. Tied pubs and tied tenants are defined in the 
Bill so as to include publicans with tied leases, tenancies and franchise agreements, 
regardless of whether their landlord is a small family brewer or a large pub-owning 
company. 

The Enhanced Code provisions for a parallel rent assessment are targeted at that part of 
the industry about which we have received most complaints and, because of market 
share, they are best able to bear the cost of the measure. lt is a proportionate approach 
and the Enhanced provisions will cover approximately 15,000 tied tenants. 

The Code will not apply to free-of-tie tenants nor to those running pubs directly managed 
by a pub-owning company. As we made clear in the Government Response to last 
year's consultation, we do not have evidence of a problem in the free-of-tie pub market 
and it is not our intention to legislate in this area. lt is abuse of the beer tie that is the 
problem and this has been echoed by the BIS Select Committee in its reports over the 
years. 

Let me address your comment that "the basis for the establishment for the adjudicator is 
confused and flawed .. . " and clarify the role of the Adjudicator. The Bill sets out that the 
Adjudicator's role is to enforce the Code. A Statutory Code needs an independent 
Adjudicator to enforce it. He or she will be able to arbitrate individual disputes where 
tied tenants allege that their pub-owning company has breached the Code. The 
Adjudicator will also have the power to investigate systemic breaches of the Code. This 
is an important power- where the Adjudicator has reasonable grounds to suspect a 
breach that is more widespread than an individual case, he or she can launch an 
investigation and, if appropriate, impose financial penalties. 

The Adjudicator can arbitrate in rent disputes where the tenant alleges unfairness. If a 
tied tenant thinks his or her rent is unfair and does not comply with the requirements of 
the Code then he or she will be able to take their case to the Adjudicator. If the 
Adjudicator finds that there has been a breach of the Code then he or she will have the 
power to set a new rent. Alternatively the Adjudicator might decide to correct certain 
assumptions underpinning the rent calculation and ask the parties to renegotiate based 
on those corrected assumptions. That will be for the Adjudicator to decide according to 
the facts and circumstances of each case. 

The Adjudicator will assess each case on its merits and it is theoretically quite possible 
that if a pub-owning company charges very high drinks prices to a tied tenant, the rent 
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could be zero or even a negative rent to offset this. There is nothing to stop the 
Adjudicator from reaching such a conclusion if that is what the evidence points towards. 

You refer to the time that the rent assessment process can take and how, through this 
potentially lengthy process and the pub-owning company's behaviour, tenants can be 
left in financial difficulty. I expect that the existence of a Statutory Code and a powerful 
Adjudicator will act as a deterrent to this kind of behaviour. If the Adjudicator receives 
evidence of bullying, he or she will be able to investigate those breaches of the Code by 
the pub-owning company. In addition the Bill will give the Secretary of State the power 
to regulate to make void or unenforceable a term of a tenancy or other agreement which 
penalises a tenant for requiring its pub-owning company to comply with the Code. The 
Adjudicator also has the power to award redress to the tenant in cases where there has 
been a breach of the Code by the pub-owning company which has resulted in the tenant 
suffering loss. 

The rationale for Government intervention is to address the unfairness in the relationship 
between pub-owning companies and their tied tenants. The Statutory Code and 
Adjudicator will deliver greater protection than the voluntary regime, with independent 
enforcement and real sanctions attached. We intend to cap the cost of arbitration to the 
tenant at the same level as the current voluntary maximum for rent disputes (£2000). In 
most cases we hope that the pub-owning company and tenant would be able to resolve 
the dispute between themselves. That is why the Bill provides a period of 21 days from 
the tenant reporting a breach of the Code directly to the pub-owning company, before 
the tenant may bring a case to the Adjudicator. This timeframe will give pub-owning 
companies an opportunity to make a genuine effort to resolve the dispute, whilst 
ensuring that tenants have a right to prompt recourse to the Adjudicator. 

The draft Code requires that pub-owning businesses provide a rent assessment six 
months before a tenancy renewal or scheduled rent review is due for completion. This is 
to allow enough time for negotiation, followed by referral to the Adjudicator if the tenant 
believes the rent assessment is unfair and not in accordance with the Code. If six 
months' notice is not provided, the tenant can refer this as a Code breach to the 
Adjudicator. 

You comment that " ... the Code fails to include a mechanism to stop the overcharging .. ". 
I am afraid I cannot agree. The draft Code published alongside the Government 
Response does include measures to prevent overcharging. Delivering fairness is at the 
heart of the Code. For example, in requiring pub-owning companies to set out a detailed 
justification for the rent offer and making this arbitrable, it will expose attempts at 
overcharging. If a tenant believes he/she is being treated unfairly he/she can refer his or 
her case to the Adjudicator by referencing a provision in the Code which has been 
breached -for example, if he/she has not been provided with the required information to 
justify and explain the rent calculation. lt also addresses other risks to unfairness by 
setting out a minimum frequency of five years for rent reviews, the other circumstances 
in which a rent review must take place and prohibiting upward only rent reviews. 

You ask for clarification on fines. The level of financial penalty imposed on a pub
owning company following an investigation will be for the Adjudicator to determine, 
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the Arbitration Act 1996, the Adjudicator will have wide powers of remedy. As noted 
above, these include the power to award redress to tenants in arbitration cases where 
there has been a breach of the Code by the pub-owning company which has resulted in 
the tenant suffering loss. 

The Government expects the Bill to complete its passage through Parliament by the end 
of March 2015. The Bill provides that the Pubs Code must be introduced within a year of 
commencement of the legislation and is subject to the affirmative resolution procedure. 
The Code we published as part of the Government Response is near final and takes on 
board policy decisions made after reviewing the consultation evidence. We will reflect 
on further feedback on the Code from all stakeholders and of course from Parliament to 
ensure that the precise drafting delivers the policy set out in the Government Response. 
If appropriate, we will provide a further update of Code drafting in time for Committee 
Stage in the Autumn. 

I should also add that the Bill provides for both the Code and Adjudicator to be reviewed 
after the first two years of existence, and then every three years thereafter. This will 
allow the Government to ensure that the measures are having the desired impact. If, 
following a review, there is evidence that they are not delivering fairness for tied tenants, 
the Government will take action to remedy any problems identified. 

I am copying this reply to Caroline Nokes MP and Grahame Morris MP, Vice Chairs of 
the Save the Pub Group. 

I hope this response is helpful. 

JO SWINSON MP 

Jo Swinson MP 
Minister for Employment Relations and Consumer Affairs 
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Department 
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Innovation & Skills 

5 August 2014 

Dear colleague, 

PUBS CODE AND ADJUDICATOR 

1 Victoria Street 
London 
SW1 H OET 

T +44 (0) 20 7215 5000 
E enquiries@bis.gov.uk 

www.bis.gov.uk 

I was grateful to you for your interest in the measures to introduce a Pubs Code and 
Adjudicator during the Second Reading of the Small Business, Enterprise and 
Employment Bill on 16 July. 

I welcome the generally positive response for the introduction of a Statutory Code and 
Adjudicator. The measures are a huge step forward for tied tenants- for the first time 
they will have a Code of Practice they can rely on, with independent enforcement and 
with real sanctions attached. The measures are a proportionate and targeted response 
to the long-standing problems in the pubs industry. 

As Matthew Hancock did not have the opportunity to respond to every point or question 
raised in his closing speech, the attached note is a response to some of the specific 
issues raised during the debate. 

I hope this is helpful. 

JO SWINSON MP 

Jo Swinson MP 
Minister for Employment Relations and Consumer Affairs 

Document 4 



Page 16 of 34 

PUBS CODE AND ADJUDICATOR: 

RESPONSE TO POINTS RAISED AT SECOND READING, 16 JULY 2014 

Mandatory free-of-tie 
1. As outlined in the Government Response to last year's consultation, published 
on 3 June, the Government recognises that some tenant groups and campaigners 
support a mandatory free-of-tie (or 'market rent only') option. We looked carefully at 
whether to introduce this measure. Responses to our consultation raised concerns 
that it would create uncertainty for pub-owning companies and have an 
unpredictable impact on the wider pubs sector, which could undermine the tied 
model as a whole. This was raised during the debate in terms of whether it would 
really be viable for pub-owning companies to switch to using Real Estate Investment 
Trusts. What is clear however is that we cannot predict with any certainty what the 
outcome would be for the industry of introducing mandatory free-of-tie. Even among 
the polarised views in the industry, there is strong support for the tie as a business 
model. What is important to the Government is that there are protections in place so 
that the tied model operates fairly. The reforms being taken forward in the Small 
Business Bill will rebalance the relationship between pub-owning companies and 
their tied tenants, without threatening the balance of the wider industry. 

Parallel rent assessment 
2. We are ensuring that tied tenants of large pub companies (who own 500 or 
more tied pubs) have the right to a parallel rent assessment if their rent negotiations 
fail. This will set out the equivalent free-of-tie rent calculation for the pub and will 
compare the projected profit under the tied and free-of-tie scenarios and it is 
expected that this will demonstrate that the tied tenant is no worse off than they 
would be if they were free-of-tie. If this is not the case then the pub-owning company 
must justify it. 

3. If the tenant believes that either the parallel rent assessment or the 
justification for it is unfair and not in accordance with provisions of the Code, he may 
refer this as a potential breach of the Code to the Adjudicator for arbitration. If the 
Adjudicator finds that there has been a breach of the Code in relation to the parallel 
rent assessment then one of the remedies available to him is to set the tied rent 
figure so that the projected profit is equal to or greater than under the free-of-tie 
scenario. 

4 . We listened to concerns that the parallel rent assessment proposed in last 
year's consultation was too mechanistic and did not take into account the diversity of 
pub-owning company practice in the sector. To remedy this, our intention is that 
parallel rent assessments should be carried out on an individual pub basis. Pub
owning companies will have to follow RI CS guidance to produce a free-of-tie rent 
assessment for the particular pub in question. That will then form the basis for 
projections of the likely profit for the tenant were they not subject to the tie. 

5. The parallel rent assessment does not need to be complex. The same 
information would have been required to assess a free-of-tie market rent if we had 
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opted for the mandatory free-of-tie route. The parallel rent assessment should 
ensure that pub-owning companies offer their t ied tenants a rent that means they are 
no worse off than they would be if they were free-of-tie but without creating the 
uncertainty that could undermine the tied model itself. 

6. The draft Code which was published with the Government Response sets out 
the minimum requirements for a parallel rent assessment. We will be consulting 
again on the precise wording of the Code once the Small Business Bill has received 
Royal Assent. I would be pleased to look at suggestions for rewording the Code to 
ensure we get it absolutely right. 

Core principles 
7. The Code has at its heart two core principles- fairness and that a tied tenant 
should be no worse off than a free-of-tie tenant. The Code will empower existing 
and prospective tied tenants by giving them the information they need to negotiate a 
better, fairer deal. They will have the right to request a rent review if they have not 
had one for five years, if the pub-owning company significantly increases drink prices 
or if an event occurs outside the tenant's control. We will consult further on the 
precise definition of these provisions. When a rent review does take place, pub
owning companies will have to make clear how they have calculated the rent 
payable. 

8. This greater transparency will allow tenants to see what information their pub 
company has used and decide whether the rent is unfair. If the rental figure has not 
been worked out in accordance with the provisions of the Code, the rental dispute 
can be referred to a new independent adjudicator for arbitration. Where a tenant is 
successful in an arbitration, the Adjudicator will be able to determine what financial 
redress is appropriate in the circumstances. The Adjudicator will also be able to 
launch investigations into suspected wider abuses and will have the power to fine if 
an investigation proves that wider abuses have taken place. 

9. The parallel rent assessment requirement will deliver the 'no worse off 
principle by providing additional protection for tied tenants whose pub company owns 
500 or more tied pubs, as that is the sector that has attracted most complaints. 

Coverage of the Code including family brewers 
1 0. During the Second Reading debate several Members questioned whether we 
were right to extend the Code to all pub-owning companies who own tied pubs. 
Some Members also stressed that the Code should not be restricted to tied tenants 
but should include also tied lessees and franchisees. Under the Bill , the 'Core Code' 
will apply to all 20,000-plus tied tenants in England and Wales, giving them the 
protections of the Code and Adjudicator. Tied pubs and tied tenants are defined in 
the Bill so as to include publicans with tied leases, tenancies and franchise 
agreements, regardless of whether their landlord is a small, family brewer or a large 
pub-owning company. 

11. This is wider than our original consultation proposal and ensures that 
everyone operating a tied pub receives the protections of transparency and fairness. 
We have received evidence of complaints of unfair treatment of tied tenants by 
smaller pub-owning companies; complaints are not restricted to tenants of larger 
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pub-owing companies. lt is also vital that we safeguard all tied tenants from 
potentially losing the protections they currently have under the industry self
regulation scheme. Evidence suggests that the larger pub-owning companies may 
no longer continue to fund the voluntary code once they are covered by the Statutory 
Code, which could soon render the voluntary system unviable. 

12. There was some concern expressed about the compliance burden on smaller 
companies. Much of the Statutory Code is based on the existing industry voluntary 
code, to which most pub companies and breweries with tied tenants are already 
signed-up, and, unlike the voluntary system, there will be no requirement for 
companies to develop their own individual codes and have these accredited. 

13. Some Members expressed particular concern about the compliance cost for 
smaller companies of the requirement for a Code Compliance Officer. The intention 
is that the Code Compliance Officer will play a key role in ensuring the pub-owning 
company complies with the Code, including being a point of contact for stakeholders 
who have queries about the company's compliance with the Code and ensuring 
there is clear reporting of the compliance record to senior management in the 
company. Although pub-owning companies will be required to designate one 
member of staff as the Code Compliance Officer, this need not be a full time role and 
could be combined with other roles. The only proviso is that the role must be 
independent of, and the postholder must not be managed by, a Business 
Development Manager. 

14. In ensuring that the burden on smaller companies is proportionate, the 
requirement to prepare an annual report outlining a company's compliance with the 
Code will apply only to pub-owning companies with 100 or more tied pubs. This is in 
line with the current industry framework code and so does not constitute an 
additional burden. 

15. Some Members raised concerns about the requirement to use a RIGS 
qualified surveyor. The requirement in the Bill is not that all rent assessments are 
carried out by a RI CS member but rather that they sign off the assessment. This is 
an important safeguard for fair rents - because valuers who are RI CS members 
have the greatest incentive to follow the RIGS guidance on fair valuations. 

16. There was some debate during Second Reading about whether pub 
franchises should be covered by the Code. This is something we have given a great 
deal of thought to. Our conclusion is that they should be covered by the Code 
because all the franchise models we are aware of include the tying of beer and other 
products. Therefore although they may include different means of charging a tenant, 
the potential for abuse still applies as it does with other tied pubs. 

17. There was also debate over the inclusion of short-term temporary agreements 
and Tenancy at Will agreements. Having looked at this carefully, our view is that 
these are tied agreements and the tenants using them should therefore receive the 
same Code protections as other tied tenants. In reality this will not impose 
significantly new burdens on pub-owning companies- for example, the right to 
request a rent review is unlikely to be made during a genuinely short-term 
agreement. We are also aware that Tenancy at Will .agreements can last for longer 
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than a year therefore increasing the risk to tenants. We want to avoid any potential 
for the legislation to be exploited- for example by Tenancy at Will agreements being 
used either as long-term agreements or on a rolling basis, and with tenants not 
having the protection of the Code. 

18. If you have any drafting suggestions to help improve the application of the 
Code to short-term temporary or Tenancy at Will agreements, then please feed them 
in to the Department. 

19. The Code will not apply to free-of-tie tenants or to those running pubs directly 
managed by a pub-owning company. As we made clear in the Government 
Response to last year's consultation, we do not have evidence of a problem in the 
free-of-tie pub market and it is not our intention to legislate in this area. lt is abuse of 
the beer tie that is the problem and this has been echoed by the BIS Select 
Committee in its reports over the years. 

Guest beer option 
20. One element of our consultation was to gather views on whether a 'Guest 
Beer Option' could improve the balance of risk and reward for tenants. The evidence 
indicated that, while it would reduce some costs, the impact would depend on which 
beer the tenant chose to buy outside of the tie. Buying a low volume seller would 
bring the tenant little benefit. The biggest potential cost savings for tenants would 
come from having their biggest selling beer as the 'Guest Beer' - typically a draught 
lager. If this happened on a wide scale it could damage the ability of pub-owning 
companies to maintain their purchasing arrangements and might then undermine the 
tied model itself. As noted above, it has never been the Government's intention to 
abolish the tied model - what we want to see is it operating fairly. 

Gaming machine tie 
21 . The Bill provides a right for tenants to choose whether to be tied for gaming 
machines. Responses to the consultation demonstrated that the concerns that 
historically led to criticism of the gaming machine tie have largely been addressed by 
pub-owning companies. lt was also clear that some tenants wish to remain tied to 
their pub-owning company's suppliers as they preferred to avoid the 'hassle factor' of 
managing their own machines and appreciate the benefit they can receive from the 
tie. The 2010 BIS Select Committee recommended that tenants be given a choice of 
whether to be tied and we consider that to be the fairest option. Where tenants 
choose to exercise the option to be tied, the income from machines will form part of 
the 'divisible balance'. 

Role of Adjudicator 
22. As set out in the Bill, the Adjudicator's role is to enforce the Code. He or she 
will be able to arbitrate individual disputes where tied tenants allege that their pub
owning company has breached the Code. The Adjudicator will also have the power 
to investigate systemic breaches of the Code. This is an important power- where 
the Adjudicator has reasonable grounds to suspect a breach that is more widespread 
than an individual case, he or she can launch an investigation and, if appropriate, 
impose financial penalties. 
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23. Many tenants have told us that for them the rent negotiation process works 
well and clearly we do not want to get in the way of this. The Adjudicator will be 
independent and where he/she arbitrates on a rent dispute the Adjudicator will 
provide an impartial assessment. The Adjudicator can arbitrate in rent disputes 
where a tied tenant alleges his rent is unfair and does not comply with the 
requirements of the Code. If the Adjudicator finds that there has been a breach of the 
Code, then he or she will have the power to set a new rent. Alternatively he or she 
might decide to correct certain assumptions underpinning the rent calculation and 
ask the parties to renegotiate based on those corrected assumptions. That will be 
for the Adjudicator to decide according to the facts and circumstances of each case. 

24. During the Second Reading debate some Members argued that some tied 
rents should in fact be zero and questioned how the Adjudicator would manage this. 
The Adjudicator will assess each case on its merits and it is theoretically quite 
possible that if a pub-owning company charges very high drinks prices to a tied 
tenant, the rent could be zero or even a negative rent to offset this. There is nothing 
to stop the Adjudicator from reaching such a conclusion if that is what all the 
evidence points towards. 

25. Members also expressed concern that a pub-owning company could put a 
tenant out of business during a lengthy rent negotiation and/or adjudication process. 
We would expect that the existence of a Statutory Code and a powerful Adjudicator 
will act as a deterrent to any such behaviour. If the pub owning companies' 
behaviour amounted to a breach(es) of the Code, this could be investigated by the 
Adjudicator. In addition the Bill will give the Secretary of State the power to regulate 
to make void or unenforceable a term of a tenancy or other agreement which 
penalises a tenant for requiring its pub-owning company to comply with the Code. 

Fines. and Redress and Costs for tenants 
26. The level of financial penalty imposed on a pub-owning company following an 
investigation will be for the Adjudicator to determine depending on the facts and 
seriousness of each case, subject to a maximum level. We will be consulting on the 
maximum level of financial penalty shortly. Under the Arbitration Act 1996, the 
Adjudicator will have wide powers of remedy in individual arbitration cases. These 
include the power to award redress to tenants where there has been a breach of the 
Code by the pub-owning company which has resulted in the tenant suffering loss. 
We intend capping the cost of arbitration to the tenant at the same level as the 
current voluntary maximum for rent disputes (£2000). 

Prompt action 
27. In most cases we hope that the pub-owning company and tenant would be 
able to resolve the dispute between themselves. That is why the Bill provides a 
period of 21 days from the tenant reporting a breach of the Code directly to the pub
owning company, before the tenant may refer the case to the Adjudicator. This 
timeframe will give pub-owning companies an opportunity to make a genuine effort to 
resolve the dispute, whilst ensuring that tenants have a right to prompt recourse to 
the Adjudicator. 

28. The draft Code requires that pub-owning businesses provide a rent 
assessment six months before a tenancy renewal or scheduled rent review is due for 
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completion. This is to allow enough time for negotiation, followed by referral to the 
Adjudicator if the tenant believes the rent assessment is unfair and not in 
accordance with the Code. If six months' notice is not provided, the tenant can refer 
this as a Code breach to the Adjudicator. 

Commencement of the Code 
29. The Government expects the Bill to complete its passage through Parliament 
by the end of March 2015. The Bill provides that the Pubs Code must be introduced 
within a year of commencement of the legislation and is subject to the affirmative 
resolution procedure. The Code we published as part of the Government Response 
is near final and takes on board policy decisions mad~ after reviewing the 
consultation evidence. We will reflect on further feedback from all stakeholders and 
of course from Parliament to ensure that the precise drafting delivers the policy set 
out in the Government Response. If appropriate, we will provide a further update on 
Code drafting in time for Committee Stage in the autumn. 

Review 
30. The Bill provides for both the Code and Adjudicator to be reviewed after the 
first two years of existence, and then every three years thereafter. This will allow the 
Government to ensure that the measures are having the desired impact. If, following 
a review, there is evidence that they are not delivering fairness for tied tenants, the 
Government will take action to remedy any problems identified. 
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Document 5 

OPEN LETTER FROM GREG MULHOLLAND/SAVE THE PUB GROUP TO VINCE 
CABLE PUBLISHED IN PUBLICAN MORNING ADVERTISER, 14 JULY 2014 

In the plans as published, what is the mechanism for delivering the 
Government's commitment to ensure that the tied licensee is not worse off 
than the free of tie licensee? 

• The Statutory Code will deliver fairness and increased transparency for all tied

tenants. We are empowering existing and prospective tied tenants by giving

them the information they need to negotiate a better, fairer, deal. We are

giving them the right to request a rent review if they have not had one for five

years and requiring pub-owning companies to make clear how they have

calculated the rent payable.

• The Enhanced Code, which applies to pub owning companies with 500 or

more tied pubs, additionally provides tied tenants of these companies with the

right to a Parallel Rent Assessment if rent negotiations have broken down.

This will set out the equivalent free-of-tie rent calculation for the pub.  It is

expected that this will demonstrate that the tied tenant is no worse off than

they would be if they were free of tie.  If this is not the case then the pub

company must justify it.  If the tenant believes that either the parallel rent

assessment or the justification are unfair he may refer the case to the

Adjudicator.
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A parallel rent assessment has been proposed…… The tenant organisations 
have highlighted that, whilst a useful informative tool in the right hands, the 
method is time consuming and complex  
 

• The Parallel Rent Assessment does not need to be complex. It is about 

providing tenants with information so they can ensure they are no worse off 

than their free of tie counterparts.  It is worth noting that the same information 

would be required to assess a free of tie market rent in the Market Rent Only 

option.  

 

• The draft Code which was published with the Government Response sets out 

the minimum requirements for a Parallel Rent Assessment.  If the Hon 

Gentleman thinks that what we have set out there is unworkable I would be 

grateful if he could set this out in more detail in writing to my Department so 

we can ensure we get the Code absolutely right. 

 

• We will be consulting again on the precise wording of the Code once this Bill 

has received Royal Assent.  I would be pleased to look at suggestions for 

rewording the Code to ensure we get it absolutely right. 
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The pubco representatives have been against the method from its first 
suggestion during the Royal Institution of Chartered Surveyors (RICS) 
redrafting of the rent assessment guidance notes, presumably because it 
actually demonstrates the massive effect of over inflated tied product price on 
a pubs profitability.  
 

• If the Parallel Rent Assessment ensures that pub owning companies offer 

their tied tenants a rent that means they are no worse off than they would be if 

they were free of tie then the parallel rent assessment will have been a 

success and done its job. 
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… all parties to this dispute have agreed, for different reasons, [that the PRA]  
is unworkable. In fact on reading the written responses to the consultation we 
have yet to find one organisation or submission that proposes the parallel rent 
assessment method "on its own" to be the a potential mechanism to deliver 
fairness or the 'no worse off' principle.  The Parallel Rent Assessment should 
only be used in conjunction with the MRO [market rent only] option as a 
mechanism to calculate which agreement (tied or free of tie) would deliver the 
most likely sustainable/profitable future for the tenant. Considering that BIS 
have been claiming that there is insufficient support for the market rent only 
option (which is not true - the BIS consultation survey showed that in 67.6% 
are in favour!) it is very puzzling that you have chosen a mechanism that no-
one supports!  
 

• You are right that the parallel rent assessment proposed in last year’s 

consultation document was criticised by respondents to the consultation. As 

the Government Response makes clear, we have listened to concerns that it 

was too mechanistic and did not take into account the diversity of pub-owning 

company practice in the sector. To remedy this, we intend that parallel rent 

assessments should be carried out on an individual pub basis. Pub-owning 

companies will simply have to follow RICS guidance to produce a free-of-tie 

rent assessment for the particular pub in question. That will then form the 

basis for projections of the likely profit for the tenant if they were not subject to 

the tie.    
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The proposal is for the enhanced code to apply to companies with 500 or more 
tied pubs. This is a big mistake (...)  The size limit is clearly about market share 
and power, as with the Beer Orders, so the Code must apply to all companies 
with 500 or more pubs, to their tenanted, leased and franchised pubs (not ‘tied 
pubs’).   
 

• We have been clear that we are not intervening on competition grounds as 

the Office for Fair Trading found the market is competitive. Our intervention is 

about ensuring that tied tenants are treated fairly and that they are no worse 

off than their free-of-tie counterparts.  

 

• Our core measures will apply to all 20,000 plus tied tenants giving them the 

protections of the Code and Adjudicator including the right to request a rent 

review when circumstances change and greater fairness in their dealings with 

the pub owning company.  The Parallel Rent Assessment is targeted at larger 

companies because of market share AND because it is there where most 

need for the PRA measure was found. It will cover approximately 15,000 tied 

tenants. 

 

• The 500 threshold is designed to capture those companies about whom the 

majority of complaints have been received by BIS and focuses the cost of 

complying with the requirement to offer parallel tied and free-of-tie rent 

assessments on that part of the industry about which we have received most 

complaints.  

 

• The Core Code applies to all tied tenants.  This is wider than our original 

consultation proposal and ensures that all tied tenants receive the protections 

of transparency and fairness.  Tied pubs are defined in the Bill so as to 

include franchise arrangements as well as tied tenancy and tied lease 

agreements.  ‘Tied pubs’ is shorthand for that and when we speak of ‘tied 

tenants’ that includes publicans with tied lease, tenancy and franchise 

agreements. (cont’d) 
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• The Enhanced Code applies to those pub owning companies with 500 or 

more tied pubs.  Again this includes tied tenancies, tied leases and 

franchises.  We are limiting the application of the Enhanced Code to these 

companies as this is the part of the sector where we have evidence of the 

biggest problems.  It is a proportionate approach. 

 

• As the Government Response to last year’s consultation makes clear, we do 

not have evidence of a problem in the free-of-tie pub market and it is not our 

intention to legislate in this area.  It is abuse of the beer tie that is the problem.   
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The basis for the establishment for the adjudicator is confused and flawed, 
with no clear role – talking simply about dealing with ‘breaches of the code’ 
when the code does not yet exist and may have nothing in it to deal with the 
fundamental problem, to stop pub owning companies taking too much from 
pub profit.  
 

• The Bill sets out that the Adjudicator’s role is to enforce the Code.  He or she 

will be able to arbitrate individual disputes where tied tenants allege that their 

pub owning company has breached the Code.  The Adjudicator will also have 

the power to investigate systemic breaches of the Code.  This is an important 

power – where the Adjudicator has reasonable grounds to suspect a breach 

that is more widespread than an individual case, he or she can launch an 

investigation and, if appropriate, impose financial penalties.   

 

• The draft Code was published by my Department as part of the Government 

Response to the Consultation.  As we said there, we will consult on the 

precise wording of the Code once the Bill has received Royal Assent.  This 

will enable us to ensure that the Code reflects any changes made to the Bill 

by Parliament and that we get the wording absolutely right.   

 

• The Code needs to be workable.  I am very happy to receive suggestions of 

drafting changes to the Code which I can consider as we finalise the wording 

ready for that Consultation.  Once that consultation is complete the Code will 

be introduced by secondary legislation. 
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If the Code fails to include a mechanism to stop the overcharging – and we 
can’t see one, the parallel rent assessment being an informative tool not an 
effective solution - then dealing with ‘breaches of the code’ is meaningless 
and will not deliver the Government’s commitments in the Bill.  
 

• The Code does include measures to prevent overcharging.  Delivering 

fairness is at the heart of the Code.  For example, it sets out the information 

that a pub owning company must provide to their prospective and current 

tenants when taking on a pub and at rent reviews.  It sets out a minimum 

frequency of five years for rent reviews, the other circumstances in which a 

rent review must take place and prohibits upward only rent reviews.  If a 

tenant believes he is being treated unfairly he can refer his case to the 

Adjudicator by referring to a provision in the Code which has been breached – 

for example if he has not been provided with the required information to justify 

and explain the rent calculation. 
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The Adjudicator will be faced with a huge quandary (…) by the numbers if 
pubcos propose maintaining their current levels of over inflated tied product 
prices the average tied pub in the cotries rent will be zero, in some cases less. 
[sic] 
 

• The Adjudicator will assess each case on its merits.  It is theoretically quite 

possible that if a pub owning company charged very high drinks prices to a 

tied tenant that the rent could be zero or even a negative rent to offset this.  

But that will be for the Adjudicator to determine in each case.  There is 

nothing to stop the Adjudicator from reaching such a conclusion if that is what 

all the evidence points towards. 

 

 
 
The levy on the pubcos to pay for the Adjudicator will all be passed on to 
tenants! 

• To comply with the Code and the Bill, pub companies will need to ensure that 

their tied tenants are treated fairly and that they are no worse off than a free of 

tie equivalent.  That will be the law and there can be no getting away from it.  

Pub owning companies will pay a levy to finance the Adjudicator and this is 

the right thing to do – we are only regulating because the industry has failed 

to do so effectively itself, despite being given multiple opportunities to do so.  

They cannot simply pass on the levy costs to their tenants since they will be 

obliged to treat their tenants fairly in accordance with the Code. 
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Finally and our most serious concern, is the time this procedure of rent 
assessment will take. Typically we see tenants either in rent review lease 
renewal or court action failing due to being out litigated or pressed into 
financial collapse before a determination. A pubco can increase prices and 
restrict product choice over simply using the tied terms contained within the 
agreement, the tenant can be forced into liquidation within weeks if a pubco 
desire it. What in the to restrain this activity that simply circumvents the 
intention of Government? [sic] 
 

• If there is any bullying, it is unacceptable. If the Adjudicator receives evidence 

of bullying they will be able to investigate those breaches of the Code by the 

pub owning business.   

 

• In addition the Secretary of State may make regulations to make void or 

unenforceable a term of a tenancy or other agreement which would penalise 

the tenant for requiring the business to comply with the Code. 

 

• We would hope that the existence of a Statutory Code and a powerful 

Adjudicator will act as a deterrent to this kind of behaviour where it is 

happening. The rationale for Government intervention is to address the 

unfairness in the relationship between pub companies and their tied tenants.  

 

• The Statutory Code and Adjudicator will deliver greater protection than the 

voluntary regime, with independent enforcement and real sanctions attached.  

We intend capping the cost of arbitration to the tenant at the same level as the 

current voluntary maximum (£2000). 

 

• The Adjudicator has the power to award redress to the tenant in cases where 

there has been a breach of the Code by the pub owning business which has 

resulted in the tenant suffering loss.  
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Will the Adjudicator be able to deal with the fundamental problem, which is the 
pubcos taking too much from pub profit and if so, how will they do this when 
dealing with a case? It needs to be clear and on the face of the Bill how the 
Adjudicator will ensure that the tied tenant will not be worse off than a free of 
tied tenant. Simply giving them power to expose overcharging through a 
parallel rent assessment without then the power to correct it will clearly not 
deliver either core principle in the Bill. The Adjudicator must have the power to 
impose fair rents.  
 

• Yes.  The Adjudicator can arbitrate in rent disputes where the tenant alleges 

unfairness. If the Adjudicator finds in favour of the tenant he or she has the 

power to set a new rent.  Alternatively he or she might decide to correct 

certain assumptions underpinning the rent calculation and ask the parties to 

renegotiate based on those corrected assumptions.  That is for the 

Adjudicator to decide based on the facts and circumstances of the case. 
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We are staggered that the Government has fallen into the trap of the enhanced 
code applying only to tied pubs. This is clearly absurd. What this means is that 
pubco lessees who may have what is described as free of tie price matching 
but are being seriously overcharged through excessive dry rent will have no 
recourse - and of course gives the large companies an obvious loophole, all 
they have to do is to put lessees onto wholly unfair and excessive rental only 
agreements (that do not reflect market rent), so they continue to extract the 
same excessive proportion of profit, yet they are not subject to the code!  
This is self-evidently nonsense - but also by doing this the Government is 
immediately undermining its commitment to fairness. The tenanted and leased 
model gets abused in different ways, tied, part tied and rent only and all must 
be stopped - or pubco overcharging will continue and the code will have failed.  
 

• If I have understood the Hon Gentleman correctly he seems to be suggesting 

that the Code should apply to all non-managed pubs, including those which 

are free of tie.  As the Government Response to last year’s consultation 

makes clear, we do not have evidence of a problem in the free of tie pub 

market and it is not our intention to legislate in this area.  It is abuse of the 

beer tie that is the problem.  However I can reassure the Hon Gentleman that 

the Code applies to publicans with tied agreements, whether they are a party 

to a lease, tenancy or franchise agreement.  It excludes those publicans who 

run free of tie or managed pubs. 
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Can you also clarify what it envisaged in terms of fines? To have any teeth and 
to be effective in the way the Government have promised, fines must be 
equivalent to the amount of excess profit taken by the pubco over the course 
of the dispute period (from when the tenant/lessee first raised this with the 
pubco). Anything else would be tokenistic, would clearly not redress the 
wrong and would not be a deterrent to the pubcos.   
 

• The level of financial penalty imposed on a pub owning company following an 

investigation will be for the Adjudicator to determine, subject to the maximum 

level set, and will be dependent on the seriousness of the breach.  We will be 

consulting on the maximum level of financial penalty shortly.  

 

• Under the Arbitration Act, the Adjudicator will have wide powers of remedy. 

The Adjudicator will have the power to award redress to tenants in arbitration 

cases where there has been a breach of the Code by the pub owning 

business which has resulted in the tenant suffering loss.  

 

 

 

Finally can you also clarify when the actual Statutory Code would be drafted 
and how will that be approved by Parliament? When does the Government 
envisage this actually coming into force? 

See Q&A 
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