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Executive summary
The Insolvency Service continued to monitor the operation of Statement of Insolvency Practice 16 (SIP 16) throughout 2011. 
During the period, we have received SIP 16 information in relation to 723 companies where the business or assets were reported as being sold through a pre-pack transaction. We have reviewed information relating to 58% of those cases and the substantial majority of those were in our view fully compliant with the SIP
. In the Autumn we provided a webinar to help insolvency practitioners comply fully with the SIP.   
Of the cases found not to be fully compliant, 29 cases (7% of the sample, involving 21 IPs), representing the poorest examples, were referred to the relevant authorising body to consider the matter from a regulatory and disciplinary perspective.
Overall, we remain confident that when timely and appropriate information is provided, SIP 16 provides more information for creditors at an early stage of administration, and a greater degree of transparency in pre-packs.  
Pre-packs can offer a flexible and speedy means of rescue, and can help to preserve economic value in a business, benefit creditors and save jobs. Very few complaints are received by The Insolvency Service and other regulators about compliance with SIP16, and even where information provided to creditors is not as full as it should be, it does not follow that the underlying transaction was at under-value.  
We are currently undertaking a review, in conjunction with stakeholders, as to how the existing controls on pre-packs have been working and whether, in  the light of their experiences and the outcomes from the monitoring, more could be done within the existing regulatory framework to improve confidence and transparency. The outcome from this review will be shared with the Joint Insolvency Committee (the body which approves SIPs) and the Recognised Professional Bodies.
This report solely considers insolvency practitioners’ compliance with the disclosure requirements of SIP 16, as we have not undertaken any analysis of the underlying transaction.

Results of the review
Regulation of insolvency practitioners
The regulation of insolvency practitioners in Great Britain is one of Government-monitored self-regulation.  The Secretary of State has recognised seven professional bodies as being able to authorise their members to act as insolvency practitioners.  

Each of those bodies has been recognised since 1986 and they are collectively referred to as the Recognised Professional Bodies (RPBs).  Each of the RPBs carries out regular monitoring visits to ensure that its practitioners are conducting their work in accordance with the legislation, guidance and mandatory professional standards (SIPs and the Ethical Code). Complaints regarding unprofessional, improper or unethical behaviour by an insolvency practitioner can be addressed to the appropriate RPB, which will decide if sanctions should be imposed. There are also a number of insolvency practitioners directly authorised by the Secretary of State.  The Insolvency Service exercises the authorisation function on his behalf.
SIP 16 was issued in January 2009 following concern about the transparency of and confidence in pre-packs.

In October 2009, the Insolvency Service published further detailed guidance for insolvency practitioners to assist them in disclosing details of pre-pack sales and fully comply with the spirit of SIP16.  Each of the RPBs has agreed to have regard to that further guidance when considering the conduct of an insolvency practitioner.

Method and scope

The Insolvency Service has reviewed information disclosed by insolvency practitioners pursuant to the requirements of SIP 16 in relation to pre-pack administrations undertaken during 2011.  The purpose of SIP 16 is to improve the transparency of the pre-pack process by the provision of timely information to creditors.  We have therefore concentrated our review on insolvency practitioners’ compliance with the disclosure requirements contained within SIP 16, taking into account the further guidance issued in October 2009.
In this period we have again only reviewed a proportion of SIP 16 statements, rather than all statements received, though all have been recorded.  Where we express a percentage of, for example, compliance with SIP 16, it is given as a percentage of the cases reviewed, not the total received. The statements to be reviewed were selected on a random basis.  When reviewing disclosures relating to the sale of a group of companies, we have also considered the other companies involved in the sale.  

Wherever possible, we have sought to consider the nature of the underlying transaction in order to inform our understanding of the drivers for pre-pack administrations and the impact on creditors.  In assessing the information provided by insolvency practitioners, we have consequently sought to form a rounded view of the disclosures made in light of the particular circumstances of the insolvency as known to us and by reference to the specific requirements, and spirit, of SIP 16.  However, given the nature of this type of information the assessment as to whether or not adequate disclosures have made by insolvency practitioners in any particular scenario is, to some extent, a subjective test.
Where we have formed the view that the disclosures made by insolvency practitioners are insufficient to give a detailed explanation and justification of the reasons for the pre-pack sale in line with the requirements of SIP 16, or where the disclosure is not sufficiently timely, we have recorded the information as non-compliant.
We have also reported a small number of insolvency practitioners to their authorising body where we believe that the disclosures made are such that they could give rise to concerns about the conduct of the practitioner or where the level of non-compliance is substantial.  Further information regarding such referrals is given on page 7 of this report, together with information on regulatory action taken by the RPBs.
Number of pre-pack administrations during the reporting period


During the reporting period the Insolvency Service has received SIP 16 information from insolvency practitioners relating to 723 companies in administration.  As this includes companies within a group structure, where a group of companies assets may all be sold in a single transaction, the actual number of business sales reflected by this figure will therefore be somewhat lower.  

According to official insolvency statistics, 2,808 companies entered administration during 2011, indicating that approximately 25% involved a pre-pack sale.  There is no statutory definition of what constitutes a pre-pack administration, leading to interpretative differences as to whether or not a business sale has been facilitated in this way.
Insolvency practitioners’ compliance with the disclosure requirements of SIP 16
During the period, information relating to 68% of the cases reviewed was in our view fully compliant with the disclosure requirements of SIP 16.  A breakdown of the numbers of SIP 16 reports received and the information analysed by month is indicated at Figure 1 below:
Fig. 1 Bar chart of the percentage of SIP16 statements received and reviewed showing compliance by month 
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Where we have formed the view that the nature of a deficient SIP 16 disclosure is substantial, the matter has been reported to the relevant authorising body, without prior reference to the relevant insolvency practitioner.  We have also considered other issues not confined to information disclosure when reporting matters to authorising bodies, such as the timeliness of the provision of information and any third party information, such as complaints.
During 2011 we have reported 21 insolvency practitioners to their authorising bodies, so that their SIP 16 disclosures may be considered from a regulatory and disciplinary perspective.  These disclosures relate to 29 companies in administration.  
The number of referrals made to each authorising body in relation to companies entering administration during 2011 is indicated in Figure 2, and the number of referrals broken down by the month on which the company entered into administration is indicated in Figure 3:
Fig2 – Referrals to authorising body
	RPB (No. of authorised IPs as at 01/01/11)
	No. of referrals during 2011

	ICAEW – Institute of Chartered Accountants in England & Wales (686)
	7

	IPA – Insolvency Practitioners Association (495)
	7

	ACCA – Association of Chartered Certified Accountants (179)
	3

	LS – Law Society of England & Wales (140)
	-

	ICAS – Institute of Chartered Accountants of Scotland (106)
	-

	SoS – Secretary of State (79)
	4

	CAI – Chartered Accountants Ireland (35) 
	-

	LSS – Law Society of Scotland (13)
	-


Fig.3 – Cases referred to authorising body by month of administration
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Common reasons why some statements were not fully compliant
The main areas of concern leading to SIP 16 information being marked not fully compliant continue to be the issues associated with timeliness, background information, valuations, marketing, asset details and apportionment of sale consideration. These aspects were all specifically addressed in the further guidance issued to insolvency practitioners in October 2009. On the other hand we have seen some improvements in the explanation given for the pre-pack sale, the timing of disclosures made, and reasons for not marketing the business for sale. 
A summary of the breakdown of the reasons as to why SIP 16 information was marked non-complaint is indicated in Figure 4 below.

Fig.4 – Reasons for non-compliance as a percentage of all non-compliant statements
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We continue to see in a large proportion of cases that insufficient information is provided concerning the valuation of assets.  The nature of the assets and how values have been attributed to them is crucial in forming a proper understanding of the pre-pack transaction.  In particular, the basis upon which substantial allocations are made to goodwill is not always explained.  
There have also been a high number of cases where  insufficient information is provided concerning the assets and the apportionment of sale consideration. The absence of this information leaves creditors unable to consider whether the consideration received was reasonable compared to valuations obtained and this is one area we have highlighted as a concern when providing further guidance to some insolvency practitioners.

More generally there are still some instances where no information is provided as to the nature of the business undertaken the company or the reasons for it entering a formal insolvency procedure.

These factors are predominant in contributing to SIP 16 information that, taken as a whole, does not provide the detailed justification and explanation required and therefore is considered non-compliant.
Examples of cases referred to the authorising bodies

A summary of a selection of the cases which have been referred to the authorising bodies are below. All of the cases that have been referred during 2011 remain under consideration by the authorising body concerned.

Case example one

A referral was made to the Institute of Chartered Accountants in England & Wales (ICAEW) in respect of a company that entered administration on 6 July 2011. The SIP 16 disclosure was sent to creditors on 11 July 2011. The disclosure itself did not include the details of the valuations obtained for the business nor details of what the assets were or which assets had been valued. The apportionment of the sale consideration across the assets was also not disclosed. Furthermore there was no information provided about director personal guarantees or ongoing financing. Due to these areas not being disclosed the in the SIP 16 statement, in our view the disclosure did not provide sufficient information to creditors to achieve the objective of transparency or give them a detailed explanation and justification of why a pre-pack was in their best interests. The case is currently under consideration by the ICAEW.

Case example two
A referral was made to the Insolvency Practitioners Association (IPA) in respect of a group of three companies that entered administration on 9 August 2011. The SIP 16 disclosure was sent to creditors on 10 August 2011. This specific disclosure did not give any information about what the assets were and how much each category of asset was sold for and no details were provided regarding the valuations that were obtained. Specifically the group contained three companies which all formed part of the sale but no information was provided on the assets owned by each individual company and how the sale consideration was apportioned among them. The disclosure did not include the name of a connected party in the purchasing company nor any details of director personal guarantees. In addition to this, the alternative courses of action considered by the administrator were not fully explained. Generally there was a lack of information provided regarding the background to all three companies and the circumstances leading to administration. In our view this disclosure represented a serious breach of SIP 16 and is currently under consideration by the IPA. 

Case example three
A referral was made to the Association of Certified Chartered Accountants (ACCA) in respect of a company which entered administration on 7 January 2011. In this case the SIP 16 disclosure was not provided to creditors within 14 days of the date of the sale, and there did not appear to be any mitigation circumstances. Furthermore, The Insolvency Service did not receive a copy of the SIP16 statement sent to creditors and as a result was not aware a pre-pack sale had taken place until being notified by a third party. No information was provided as to whether the purchaser was connected to the insolvent company and if they were the nature of any such connection.  This is a crucial aspect of SIP 16 in that it provides creditors will full transparency about the context of the sale. It also appeared from the proposals that the insolvency practitioners were claiming pre-appointment legal advice as an administration expense as opposed to pre-appointment expenses which require creditor approval and both of these matters are currently under consideration by the ACCA.
Further guidance issued to insolvency practitioners

We have  engaged with the insolvency profession to identify those areas where we believe information being provided is insufficient to provide a detailed explanation and justification for the pre-pack transaction.
Further guidance has been provided to some insolvency practitioners in the form of a Masterclass presentation which outlines best practice in relation to the disclosure requirements of SIP 16. This presentation has been performed for ICAEW insolvency practitioners and their staff and is currently available to view by all insolvency practitioners on the ICAEW website. The presentation has been viewed by hundreds of practitioners and their staff. Requests for further presentations have been received from other sectors of the profession and we will endeavour to respond positively to these requests during 2012.
Directors’ Conduct
The Insolvency Service’s Investigations and Enforcement  Directorate has continued to monitor potential conduct matters relating to directors in pre-pack cases reported under SIP16.  This is done through the consideration of reports received by insolvency practitioners reporting under the Company Directors Disqualification Act 1986 and from the receipt of other intelligence.
It remains the case that there no evidence of any definitive link between directors’ misconduct and pre-pack administration. Despite this, The Insolvency Service will remain vigilant in its monitoring of director conduct in this regard.  In respect of the wider potential misconduct identified, The Insolvency Service has an established and robust investigations process to target and disqualify directors who may have otherwise abused the privilege of limited liability.
Further analysis

We continue to carry out an analysis of the SIP 16 information during the reporting period to further inform our understanding of the nature of pre-pack transactions. This further information is in respect of:

· Sales to connected parties

· Whether the administrator undertook any marketing

· Whether any element of the sale consideration was on a deferred basis

Below are the percentages for those categories, of the statements reviewed during 2011.  Figures shown in brackets relate to 2010.  Please note that the 2010 figures may differ from those included in our previous reports – this is due to additional cases for the relevant periods being received after the publication of our 2010 report.
· 79% of pre-pack sales were to parties connected with the insolvent company (72%)

· Administrators undertook some marketing in 51%* of cases (44%)

· An element of the sale consideration was deferred in 63% of cases (58%)

*does not include marketing that may have been undertaken by the company prior to the involvement of the insolvency practitioner
Other observations
It has become evident from our monitoring of SIP 16, that some insolvency practitioners do not appear to be fully complying with statutory requirements with regard to the disclosure of pre-appointment administration costs and expenses, and to obtaining the approval for the drawing of them. Where such cases have been identified they have been referred to the authorising body, and  guidance for all insolvency practitioners on this matter will be published in Dear IP shortly.
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� 68% of the sample were found to be fully compliant.  
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