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Contract Guidance Note
1. Introduction

The purpose of the Guidance Note is to help organisations understand the overall structure and certain specific areas of the Model Contract for Energy Performance Contract (EPC). Please note that this is not intended to provide, or be a substitute for obtaining professional legal advice.

The Model Contract is developed from the highly successful and award-winning Greater London Authority RE:FIT EPC programme. It should be noted that the framework contract used to help create this Model Contract is only part of the overall RE:FIT programme and users of RE:FIT would normally be supported through the procurement and project development to ensure projects meet user requirements. It is expected that organisations will amend, and add to, the Model Contract to meet their own requirements for their EPC project. 
DECC is grateful to the Greater London Authority for the assistance provided in the production of this Model Contract (information on the RE:FIT programme can be found at www.refit.org.uk).
2. Overview of the Model Contract

Organisations can use the Model Contract to help to create their own EPC. The basis of the contract is an agreement between the buying organisations (the Authority) and the Energy Services Company (the Service Provider, also commonly referred to as a ESCO).

It is created to provide a structure for undertaking a contract that sees a Service Provider design and install equipment to deliver energy savings and/or energy generation. 

The purpose of the agreement created is to:

· provide a mechanism whereby the Parties may enter into Call-Off Contracts;

· provide the framework to administer each Call-Off Contract; and

· set out the rights and obligations of the Service Provider and the Authority under a Call-Off Contract. 

To fully understand a building so as to determine the potential savings, and detail exactly how these will be best achieved, typically requires significant monitoring and analysis of the building’s use and energy demand. Such a detailed level of analysis is unlikely to be feasible at tender stage (from a disruption or bidder cost perspective) and the expectation is that the initial analysis and design undertaken at tender stage is further detailed once the preferred bidder has been selected. Performance aspects from the tender, such as minimum savings and maximum payback periods, should be taken forward as part of the minimum contractual requirements.

To ensure that the buying organisation isn’t tied into the proposals before they, and their impact, are fully detailed, the Model Contract uses a two stage process:

· Call-Off Phase 1: this is expected to be signed on selection following tender. This covers the production of the Investment Grade Proposal.

· Call-Off Phase 2: this is expected to be signed once the Authority is happy with the approach, measures, plan and other details contained in the Investment Grade Proposal

It is recognised that many organisations that want to undertake energy performance contracts may have a large property portfolio and may not want all buildings to be retrofitted at the same time (perhaps due to cost, disruption, levels of internal support required, or the desire to see how initial buildings perform before committing further). It could therefore be appropriate to establish the EPC as a single party framework agreement that can be called-off as required. A framework would allow Call-Off Contracts to be entered into during the life of the framework (which may not ordinarily exceed four years) and Call-Off Contracts made during this term will normally be able to last for longer due to the nature of the requirement and this should be clearly stated in the procurement.
A core element of the contract is the savings guarantee that places the obligation on the Service Provider to ensure performance levels are achieved and provides the buyer with certain rights should that performance not be achieved. Ongoing measurement and verification of the performance throughout a defined period (normally to the point where the savings produced by the energy conservation measures equals the cost of those measures), underpins the validity of performance after the effects of variable factors (such as external temperature), have been taken into account. 

The Model Contract structure provides the option for the contract to incorporate financing and ongoing maintenance for the measures. There is also a schedule that can be used to help purchase outputs such as electricity and heat rather than purchase the measures to generate such outputs.

3. What is an Energy Performance Contract (EPC)?

The Energy Efficiency (Encouragement, Assessment and Information) Regulations 2014 gives the meaning of “energy performance contract” as a contract under which energy efficiency measures are:
a) provided;

b) verified and monitored during the whole term of the contract; and

c) paid for by reference to a contractually agreed level of energy efficiency improvement or other agreed criterion such as financial savings.

EPC has become an approach for organisations to retrofit existing buildings with energy saving and energy generation measures. These measures improve the energy performance of their buildings, thereby reducing carbon emissions and achieving substantial annual cost savings – these savings are guaranteed by the Service Provider under the Model Contract. 
The Service Provider designs and implements Energy Conservation Measures (ECMs) and guarantees the level of energy savings, thus offering a secured financial saving over the period of the agreement. This savings stream is used as the basis to fund the cost of improvements and services from the Service Provider. Once the costs have been repaid the Authority should be able to keep the full savings generated from the improvements. The Authority may also be able to gain financial benefits from the start as shown in the diagram below:
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The savings guarantee will typically mean the Service Provider has to achieve the savings or they are liable to pay if there is any savings underperformance. The EPC does not need to impact on existing facilities management contracts or energy procurement, although it may be beneficial to include maintenance of equipment if required.

The duration of the savings guarantee will typically last until the project costs have been covered by the savings. There may be variations to this resulting from aspects such as the financing approach or the services provided (including maintenance and any other ongoing services).

4. EPC Process and Structure of Contract

Outline of Typical EPC Process
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The approach shown in the above diagram is typical of energy performance contracts and essentially gives three main steps in contracting that are reflected in the Model Contract:

Step 1: Tender Phase to create the main Agreement between the Authority and Service Provider. The tender phase may also outline aspects such as the minimum savings, maximum costs and required energy conservation measures.

Step 2: If the Authority decides to progress to a more detailed proposal they would enter into the Call-Off Contract Phase 1 to cover the development of Investment Grade Proposals. The Investment Grade Proposals would allow the Service Provider to undertake much more detailed investigation of properties and provide significant information on the savings, costs, energy conservation measures, implementation plan, and measurement and verification methods to demonstrate the savings. This allows the Authority the ability to understand proposals, and impact of proposals, in detail to then decide whether to enter into the full installation phase via signing a Call-Off Contract Phase 2.

Step 3: If the Authority decides to implement the project they would enter into the Call-Off Contract Phase 2 to cover the installation and savings delivery phases.

Need for Multiple Phases

Some organisations may have all of their properties retrofitted in a single phase; however, many public sector organisations have multiple sites and may want to undertake EPCs in a number of different phases. This may be typical for a local authority with a number of office buildings and schools that would be difficult to manage in a single phase, or for a university that wants to undertake specific phases to fit around an overall asset strategy and the term timetable. Organisations may also want to undertake retrofitting on additional buildings once the initial phase is seen as successful. 

This potential requirement for multiple phases, and the potential need to agree the optimal phasing with the selected Service Provider, is recognised in the structure of the Model Contract. The Model Contract enables a number of separate Call-Off Contracts to be entered into from the main Agreement.

If multiple phases are required then it could be appropriate to establish the EPC as a single party framework agreement that can be called-off as required. If the requirements are very clear and bounded (potentially only involving a single phase) and the proposal from the tender is appropriately detailed, it may be feasible to not create a framework but enter directly into Call-Off Contract Phase 2 following the tender.

Procurement Considerations

Compliance to public procurement regulations is required for all public sector organisations and it is important to note that interest in EPC opportunities may come from organisations outside the UK. Most EPC requirements are likely to be above the relevant OJEU threshold.

Good procurement is important to ensure value for money and the contract is just one important element of procurement. The Crown Commercial Service website contains a range of information regarding procurement regulations and guidance for public sector organisations. It is important to ensure compliance to all relevant procurement regulations both during the tender and post tender. Given the nature of EPC contracting and the core phases the full detail of the final solution are unlikely to be known at tender stage. It is therefore important that post tender changes that would be against procurement regulations aren’t made.

The approach provided for in the Model Contract provides the opportunity for proposals in the tender to be further detailed through the Investment Grade Proposal that is produced under the Call-Off Contract Phase 1. This phase provides the Service Provider with more time and access to Authority buildings to further detail the solution and identify additional opportunities to improve savings in the Investment Grade Proposal.

5. Information on Specific Areas of the Model Contract

The Model Contract proposes a number of clauses and schedules to help create an EPC for your organisation. 

Terminology:

· The Authority refers to the public sector buying organisation 

· The Service Provider refers to the selected supplier, often called an Energy Service Company (ESCO)

The following table provides an overview of the Model Contract contents.

	Page
	Description
	Notes

	3
	Contents
	

	5
	Clauses


	These clauses cover a range of areas that should mainly be familiar to public sector organisations as typical contract terms e.g. conflict of interest, novation, notices and freedom of information. 

Some areas, such as charges and payment procedures, are contained in these clauses with the exact details on charges and payment (e.g. milestones) to be detailed in Call-Off Contracts.

Note that “Premises” is used in the contract rather than “buildings” to give a wider scope and the potential to cover more than just work inside buildings (e.g. energy generation measures on adjoining land).

	54
	Schedule 1 – Key Agreement Information
	This includes details of the Authority contract manager and the Service Provider’s key personnel.

	55
	Schedule 2A – Special Conditions of Energy saving Guarantee

	These special conditions are core to the energy performance contract model and will be applicable to every Call-Off Contract. They set out specific obligations of the parties and provide details on areas that are applicable to every project such as the requirements for Investment Grade Proposals (Schedule 2A-4) and the approach and remedies of the savings guarantee (Schedule 2A-9). The savings guarantee rely on the ability to measure the performance resulting from the EPC and therefore it is important that the measurement and verification process is appropriate and clearly understood.

	75
	Schedule 2B – Works Special Conditions
	If a works contract is required for the project, which is likely for most projects where there are installation works, the Authority can include their preferred relevant works terms - such as NEC3 or JCT - to further detail the obligations and remedies during the construction / installation phase of the project. This schedule can then be identified as part of the overall contract requirements.

If the project is for output services only, then a works contract may not be necessary, although a buyer should ensure that any works / construction requirements are appropriately covered in the contract.

This schedule is therefore left blank to enable the user to insert their own terms including any options or amendments to standard forms of works contracts.

	76
	Schedule 2C – Special Conditions of Contract for Output Services 
	These conditions are optional and could apply where buying output services (e.g. the level of electricity, heat or any other output stated in the Investment Grade Proposal), rather than buying the equipment to produce those outputs is deemed appropriate. For example this could be used when a project, or part of a project, covers the provision of electricity and heat to the Authority, who would then only pay for the units of electricity and heat rather than for the equipment that produced them. This would typically mean that the initial capital investment has been funded by the Service Provider or a third party. 

This schedule in the Model Contract includes a basic generic set of conditions – covering areas such as right and obligations on access, testing and performance - that should then be adapted to meet the specific requirements of a tender and the type of performance / output provided.

It should be noted that this type of arrangement is likely to require a long-term commitment to buying the outputs to enable the Service Provider to make a return on their investment.

	90
	Schedule 2D – Special Conditions of Maintenance

	These are optional special conditions which can apply when maintenance services are requested as part of the project. These can apply to all or part of the Energy Conservation Measures covered in the project. For example you may want more specialist equipment (such as CHP or biomass boilers), to be maintained under the contract but all other maintenance to be excluded and covered by your existing facilities management solution.

This schedule is therefore left blank to enable the user to insert their own terms which could be standalone terms or be created to reflect and support any existing maintenance contract (e.g. response time for problems and/or linking contact and reporting into the existing maintenance contract).

	91
	Schedule 2E – Finance Special Conditions


	This is an optional schedule that allows the insertion of Finance Special Conditions, if applicable. This would normally be used where finance is included as part of the overall energy performance contract (e.g. where the project is not being fully self-financed by the buyer and/or not all required terms are covered through output services under Schedule 2C).

This may include the direct finance agreement or the rights of a third party (e.g. rights of third parties on asset ownership). 

This schedule is recognised in the main clauses but left blank to enable the user to insert their own finance terms as these are likely to be bespoke to individual projects and/or buying organisations.

Please note that a guide to financing energy efficiency in the public sector been published by DECC.

	92
	Schedule 3 – Services


	This Schedule should contain the explanation of services (including potential services) and may include an overview of the approach to Call-Off Contracts, as taken from the procurement tender documentation. In determining requirements as part of the Services, ensuring compliance with specific legislation or guidance (e.g. applicable Procurement Policy Notes) should be considered including latest requirements regarding (e.g. on energy efficiency, energy generation, energy labels and relevant ones concerning water and waste).

	93
	Schedule 4 – Rates


	This Schedule should contain pricing information including rates (these should be based on the tender phase response). 

	94
	Schedule 5A – Call-Off Procedure 
	This is a description of the basic Call-Off Procedure covering Call-Off Contract Phase 1 and Call-Off Contract Phase 2.

	97
	Schedule 5B – Request Form
	This is a basic request template that can be used to obtain proposals from the Service Provider e.g. to cover additional premises and/or further phases of retrofitting if required.

	
	Attachment 1 
	Attachment 1 is to be completed by the Authority and would essentially contain a project brief covering the description of requirements.

	
	Attachment 2 – Proposal
	Attachment 2 is to be completed by the Service Provider (or from the Service Provider’s Proposal) in line with the requirements specified in the Project Brief and the Request Form. 

	102
	Schedule 6A – Call-Off Contract Phase 1 Template


	This is the Call-Off template for Phase 1 to cover the Investment Grade Proposal (IGP) stage. Further information on the two Call-Off Contract phases follow in this document.

	
	Attachment 1 
	Attachment 1 is the Services to be provided and should be completed by the Authority.

	108
	Schedule 6B – Call-Off Contract Phase 2 Template
	This is the Call-Off template for Phase 2 – installation and service delivery. The attachments could potentially all be covered through the agreed Investment Grade Proposal to help simplify the contract documentation.

	
	Attachment 1 
	Attachment 1 is the Services to be provided and should be completed by the Authority.

	
	Attachment 2 
	Attachment 2 details charges, key personnel and any proposed sub-contractors and should be completed by the Service Provider. This could just be the agreed Investment Grade Proposal if appropriate.

	
	Attachment 3 – Special Conditions for Call-Off


	Attachment 3 specifies any relevant Special Conditions from Schedule 2B, 2C, 2D, and/or 2E that are to apply to the Services. 

	117
	Schedule 7 – Form for Variation


	This is a basic form of variation template to cover any agreed variations in the contract.

	118
	Schedule 8 – Parent Company Guarantee, Legal Opinion and Performance Bond Templates
	This Schedule, if required, should contain the required form for the Parent Company Guarantee and Performance Bond. 

This schedule is recognised in the main clauses but left blank to enable the user to insert their requirements on these areas.


Where the framework agreement (as finalised by the Authority concerned) contains optional schedules (such as those identified under Schedules 2B-2E) or clauses, it will need to be clear which (if any) apply or (alternatively) are excluded in relation to any Call-Off Contract.

The Model Contract can be used as a basis for developing a bespoke set of terms to meet the exact requirements of an organisation. The project requirements should be set out in the project brief as part of the tender documentation so that bidders understand what the buyer is looking for and can seek to propose solutions to address these.

The project brief, in terms of development and content, is covered in more detail in the best practice guide but is likely to contain information on a range of areas including:

· Technical requirements: e.g. specific problem areas to be addressed and details on service continuity needs and minimum performance levels (such as energy and/or CO2 reduction).
· Strategic requirements: e.g. wider goals to be achieved and/or to be reported on such as environmental impacts or economic benefits.

· Financing requirements / approach: e.g. maximum payback periods, internal funding limits, whether external finance is required and what the basis of that financing may be (Authority arrangement, supplier finance etc…).

· General requirements and information: e.g. site policies and processes that need adherence to.

Along with the response from the preferred bidder, the above requirements should form a key part of the final contract. The Model Contract then proposes two specific call-off types to develop and implement their project.

Call-Off Contract Phase 1 is used to appoint the selected Service Provider to produce Investment Grade Proposals (IGP) containing the detailed solution. Once the Investment Grade Proposals are produced the buying organisation has the opportunity to not proceed with the installation phase of the project. If, as would be expected, the buying organisation does want to proceed with the installation phase then the Call-Off Contract Phase 2 is signed. This uses the Investment Grade Proposal as a core document to define the Phase 2 activities.

Templates for Call-Off Contract Phase 1 and Phase 2 are included in the Model Contract and some key points are highlighted below:

Schedule 6A – Call-Off Contract Phase 1 Template

The Call-Off Contract Phase 1 is to be agreed with the selected Service Provider and should include the Agreement terms (including Schedule 2A). It should also include the Authority’s Project Brief and relevant parts of the Service Provider’s proposal, including any proposed guaranteed savings level and other performance parameters such as maximum payback period. 

This is the first stage of a project at which the Authority commits to expenditure under the Model Contract. If the Authority does not proceed to implementation then they would be required to cover the agreed costs for producing the IGP, unless the proposals do not meet the required performance parameters set out in the Call-Off Contract Phase 1.

The IGP is a detailed proposal that should include comprehensive coverage of the Energy Conservation Measures (ECMs) to be installed, capital costs, savings (including financial and tonnes of CO2), payback period and the measurement & verification (M&V) plan. The IGP should also detail how and when the Service Provider proposes to install the identified ECMs. The IGP, produced under Call-Off Contract Phase 1, is a core document for the Call-Off Contract Phase 2. 

Schedule 6B – Call-Off Contract Phase 2 Template 
If the IGP is accepted by the buying organisation and they want to progress to installation then the Call-Off Contract Phase 2 should be agreed to cover the implementation of the proposals. The agreed IGP should enable the appropriate clarification and detailing of any Schedules and Special Conditions to be applied in the Call-Off Contract Phase 2. Termination and the consequences of termination, reflecting the Schedule(s) used, should also be included.

The Call-Off Contract Phase 2 should include the Agreement terms, plus any other applicable Schedule(s) and Special Conditions that apply. It can also include the agreed IGP.

Not all Schedules may apply to all parts of the project, for example Schedule 2C Output Services and Schedule 2E Finance could only apply to one element of the project and therefore these Schedules may not be relevant to other elements of the project.

Implementation across a building portfolio could be completed in a number of different building groups – potentially meaning multiple Call-Off Contracts could result from the Agreement. 

The following clauses at Attachment 1 of Schedule 6B are of particular note:

Attachment 1 - 10 Consequences of early termination

It should be noted, particularly with regards to contracts with significant investment by the Service Provider or a third party, that the costs of termination recognise the investment made (depending on the reason for the termination). Termination charges should be clearly outlined in the tender or proposal phase, but may require refinement in the Investment Grade Proposal. The Authority should ensure it understands such charges and that the charges provide a fair representation and value.

Attachment 1 - 14 Remedy under 2.4.2 of Schedule 2A

EPCs, like many capital or service based projects, are likely to rely on the buying organisation in some critical areas. This section acts as a reminder of 2.4.2 of Schedule 2A (Authority compliance with their dependencies) and helps to make it clear in the Call-Off Contract Phase 2.

Although Call-Off Contract Phase 2 is used later in the process it is important that the expectations and terms are included in the tender documentation so that it forms part of the contract terms accepted through the tender and enables bids to account for the contractual requirements.

6. Notes on Specific Areas of the Model Contract

The Model Contract, including the Schedules, should all be read in detail and the following notes highlight some specific clauses. These are shown in order of appearance in the Model Contract:

Order of Precedence

Clauses 1.7 and 1.8 help to explain the order of precedence for the Clauses and Schedules including attachments to the Schedules. It is difficult in advance to predict what conflicts, if any, may arise in a specific contract but it is recommended that the user reviews the proposed precedence to ensure it meets the requirements of their specific project and contracting approach.

Call-Off Procedure

Clause 3 – explains the Call-Off Procedure.

Insurance

Clause 21 – Insurance, the required insurance levels should be stated here. If different / lower levels are required for a particular Call-Off Contract, then there is the potential to specify that in the relevant Call-Off Contract (subject to ensuring compliance to the original procurement).

Termination

Clauses 28 and 29 cover termination. Given the nature of the contract and potential variations (such as where the Service Provider fully funds initial capital investment and recovers this over time), it is important to clearly understand the grounds for termination and also the consequences of termination.

Termination is also referenced in the Schedules. Clauses 28.4 (termination without cause) can have a set notice period or can be stated as not applying in Schedule 1-7 (this can cover Call-Off Contract Phase 1 and/or Phase 2), and in Schedule 6B Attachment 1-13 (covering Phase 2 only). The note to disapply 28.4 reflects that EPCs typically involve a long-term commitment and significant investment, hence the ability to terminate without cause needs careful consideration and the impact needs to be understood in terms of the contractual consequences as well as on the attractiveness of the contract terms to potential bidders.

The Call-Off Template Schedule 6B Attachment 1-10 covers the consequences of early termination and, if applicable, the costs for early termination can be stated in this section.

TUPE

This is for the user of the Model Contract to consider and clauses 30 (Transfer of Employees to Service Provider) and 31 (Transfer of Employees on Expiry or Termination) can be used to incorporate your own TUPE provisions that may apply to the project.


Payback

The Payback Period is normally one of the key performance parameters for the Service Provider to achieve. It is therefore important that the Payback Model provides the basis for calculating Payback in line with your organisations requirements (e.g. what costs and savings can be included by the Service Provider and any specific assumptions that should be made). 

High Level Appraisals 

Schedule 2A-3. The requirement for these outline proposals is likely to depend upon the procurement undertaken (e.g. whether the procurement phase included acceptable high level appraisals and/or whether additional properties need high level appraisals) and whether acceptable minimum performance parameters have already been bid by the selected Service Provider. Where premises have not had minimum performance criteria identified (e.g. where additional phases are being covered) then undertaking a high level appraisal or desktop assessment may be required and any such requirements should be stated at tender stage.

Investment Grade Proposals 

Schedule 2A-4 covers Investment Grade Proposals and includes the potential to state / alter some of the standard areas such as timescales for producing the proposals (e.g. if future phases have less premises and therefore should take less time). Sensible timescales should account for the type and volume of properties covered in the requirements. 

Schedule 2A-4.2.19 requires the Service Provider to detail any Authority dependencies it has. 

Schedule 2A-5.4 notes that the Service Provider should not be entitled to be reimbursed for any costs incurred by it in preparation of the Investment Grade Proposal if they cannot meet the defined performance parameters set in the Call-Off Contract Phase 1 through its Investment Grade Proposal.

Measured and Warranted Assets 

Schedule 2A-8 notes the ability for specific remedies (in addition to the savings guarantee), if certain ECMs - defined as Measured Assets or Warranted Assets - are achieving savings notably below those expected. These could be high profile or critical ECMs, or perhaps ECMs that may be expensive or hard to replace in future due to the location.
These are to be defined in the IGP (and ideally in the tender if known). Essentially the concept is that Warranted Assets are more likely to be those where the design, savings and operational performance are guaranteed by the Service Provider, (e.g. operational performance in terms of if something stops working after 3 years they fix or replace it). Measured Assets are where the design and savings are guaranteed, but if ECMs fail after the warranty then it is for the Authority to replace. The performance levels can be altered, further definition or remedy added as required, although it is important to note that depending upon the M&V approach taken it may not be easy to determine the performance of an individual ECM.

Savings Guarantee

Schedule 2A-9 explains the savings guarantee and is a core benefit of the Model Contract. The RE:FIT programme has an excellent track record of savings guarantee levels being met (and frequently exceeded) and this part of the schedule is developed from the core RE:FIT contract. The guarantee covers the energy and/or water savings and is supported by the measurement and verification approach. 

If any shortfall in savings does occur, then the Shortfall Value would be used to identify what the Service Provider must pay to the Authority. The Service Provider suffers consequences if the savings guarantee is not achieved effectively making the net remuneration received by the Service Provider dependent upon the savings achieved and providing a minimum total benefit level for the Authority. 

The shortfall is a unit of energy (or water) so it would be recommended that the contract clearly states the unit cost to be assumed for each fuel type used to enable the monetary value to be clearly calculated. This can include assumed inflation rates for future energy or water prices to enable clarity for both the Service Provider and Authority.

Other benefits such as reduced maintenance and CRC Scheme costs or income from feed-in-tariffs and renewable heat incentives may also be achieved through projects but may not be covered under this specific Savings Guarantee given the wider range of dependencies.

Changing the use or intensity of a building (e.g. where operational hours are increased), may alter the baseline on which the savings calculations are made. Such changes will be bespoke to individual projects and should be covered in the measurement and verification approach to create a fair outcome (e.g. so that the Service Provider is no better and no worse off that if the changes had not come about). If a change in use or intensity is planned then this can be clearly communicated in the procurement to enable responses on how the change can be dealt with. 

Limits of Liability

The Authority should state the relevant liability limit that is to apply. It should be noted that having no liability limit (i.e. unlimited), or an excessively high limit, may reduce interest in the project as it could increase the risks (and potentially costs), for an Service Provider and potentially reduce the value for money for buying organisations. For clarity the limits can be set for each of Call-Off Contract Phase 1 and Phase 2 (subject to ensuring compliance to the original procurement).

Parent Company Guarantees and Performance Bonds

The Model Contract includes the potential to request Parent Company Guarantees and Performance Bonds (the content of which are to be added to state your organisation’s requirements). It is important to understand whether these are required and the consequences known, particularly if requesting these could make the opportunity less appealing if it may add to a bidder’s costs (and potentially to the Authority’s).

7. Additional Areas for Consideration

The points contained below may impact on a range of areas and therefore have been included for wider consideration by organisations when developing an EPC (the best practice guide covers more detailed information on a number of these).

Call-Off Contract Duration

As an EPC could cover many different requirements, buildings and phases, it may be that the duration of certain elements of the overall services will have different durations to others. 

The duration of the savings guarantee will typically last until the project costs have been covered by the savings, although there may be variations to this resulting from aspects such as the financing approach or the services provided (including maintenance and any ongoing services). For example, maintenance services may only start once equipment is installed and then continue beyond the savings guarantee period (this may also require an escalation approach for future pricing).

Hence clarity over what services are provided, when they are provided and the associated costs are important to have clear in the contract.

Future Energy Price Assumptions

For most EPCs the value of savings guaranteed is based upon the number of units of fuel saved multiplied by the assumed cost of those units. The assumptions for future prices are normally determined by the buying organisation and typically based upon current prices with an assumed annual rate of inflation.

This provides a more stable basis for the Authority and Service Provider to make investment decisions. If price rises are lower than the assumption then the buying organisation will have benefited across the energy still procured (typically still over 50% of original use), whilst if prices are higher than assumed it will mean that the EPC investment delivers higher financial returns than originally forecast.

Energy price assumptions are particularly important if underperformance occurs as they will determine the Shortfall Value (in Schedule 2A) and hence how much the Service Provider potentially has to pay for the underperformance.

Service Provider Dependency on Authority 

The Authority should understand that the Service Provider will potentially be dependent upon them for successful delivery of a project. This could be at a very basic level e.g. providing access to a building or information on energy use, to a more detailed level e.g. if the Authority is due to implement some changes that are required before an energy conservation measure can be installed.

Failing to meet a dependency could delay the project and potentially invalidate certain rights and remedies provided for in the contract including savings guarantees.

Schedule 2A-4.2.19 requires the Service Provider to detail any Authority dependencies it has and the Call-Off Contract Phase 2 Template attachment 1-14 seeks to help ensure that any dependency, and the impact of failing to meet that dependency, is clear. 
Payment Milestones

For large projects it may be necessary to have payment milestones during the installation phase. If payments are made then it is important to understand what rights and benefits may have been accrued for that payment e.g. if payment covers the completion of the first building in a portfolio then it may be appropriate for the savings related to that building to be guaranteed (even if this is later replaced by a portfolio-wide saving once all buildings have been completed).

Determining such rights can be helpful in case changes are required to the original proposed solution e.g. the Authority needs to amend the buildings contained in a particular phase.

Performance Parameters 

As EPC is essentially an output based approach, it is important that the outputs being contracted are clearly defined. This includes areas such as a clear definition of a payback calculation (if required), alongside the clarity through the measurement and verification approach of how savings will be measured. 
These performance parameters could be taken directly from the tender phase (either in the Authorities requirements or the bidders response), or from the Request Form or Proposal if a subsequent phase of buildings is contracted.

Measurement and Verification (M&V)
Energy performance contracting is principally about savings. If you don’t understand the M&V then you won’t understand the energy savings and in effect won’t understand what you are buying.
A poor basis for M&V can create problems such as an unfair allocation of performance risk and savings calculations being unclear or taken for an inappropriate baseline. M&V can potentially be complex since variable factors, such as weather or building occupancy, need to be taken into account during the life of the contract.

The International Performance Measurement and Verification Protocol (IPMVP) has been developed over many years to provide guidance and expected standards for M&V and covers how variables are dealt with and how adjustments can be made to baselines (e.g. if building occupancy rises). This protocol is used by many EPC projects as the basis for M&V and it is important that organisations understand the proposed M&V approach (and how it will work during the life of the contract), before the relevant contract is signed.

[SUBJECT TO AGREEMENT]

Agreement Reference Number:

Date:

Model Contract 

Energy Performance Contract

between

[Name of Authority]

and

[Name of Service Provider]

Important Information

This is a model contract for energy performance contracting published by the Department of Energy and Climate Change. The model contract is designed to support the public sector in accordance with Article 18(1)(d) and Annex XIII of Directive 2012/27/EU
.
The model contract is intended only for use by public sector bodies within England and Wales, and non-public sector parties may not place any reliance on it.
In respect of the public sector bodies entitled to use the model contract, the contract is designed as a model setting out an approach and provisions which might be appropriate depending on the circumstances but it will not be suitable or appropriate to every service or circumstance. Accordingly, it is essential that public bodies wishing to use the model contract obtain suitable legal and commercial advice before using it, or deciding how to use it, to procure services.  It is emphasised that this is a model contract and is not appropriate for use on an “as is” basis without further consideration given that important requirements such as to the detail of the services, costs and liabilities need to be specified by the authority concerned.
The accompanying explanatory notes are intended for general and background information only and do not constitute advice. DECC excludes any liability, to the fullest extent permitted by law, where entities outside the public sector use the model contract or where public sector bodies use the model contract but do not obtain appropriate specialist advice or where that advice is defective. 
In the case of contracting authorities within central government, the model contract must comply with relevant Procurement Policy Notes (PPNs) published by the Crown Commercial Service or Cabinet Office (or previously by the Office for Government Commerce).  The model contract contains provisions relating to PPNs 06/13 (on tax compliance, against the possibility that the contract has a value of £5m to which this PPN applies), 07/12, 01/14 and 02/11, but central government entities should ensure that any more recent PPNs are reflected in the model contract terms as and when they use the model contract. Similarly other categories of public authority will need to ensure that the contract contains any equivalent provisions required by the contracting policy, requirements or standards applying to that body.
It is important that public authorities, in using the contract, comply with all relevant requirements of EU and UK procurement law, as well as all requirements of policy and good practice to which they are subject, and it is intended that the contract is advertised and awarded as a framework agreement.
This Model Contract is designed to cover measures that reduce energy consumption and/or provide energy generation (along with associated requirements to support such measures within an energy performance contract). It works by way of two specific call-off contracts for (1) the production of investment grade proposals to fully detail the proposed project and (2) for the installation and service delivery of such proposals.
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THIS AGREEMENT is made the      
day of



       201x

BETWEEN:

(1)
[



] (“the Authority”); and

(2)
[                                                 ], a company registered in……… Company Registration Number [                 ]) whose registered office is at [               



] (“the Service Provider”).

RECITALS:

A.
The Parties wish to enter into an agreement which will enable the Authority, from time to time, to enter into a Call-Off Contract or a series of Call-Off Contracts with the Service Provider for some or all of the Services of the type described in Schedule 3. 

B.
The agreement is created as an energy performance contract where the Service Provider will design and install measures, along with providing associated services, to deliver measured and verified energy efficiency improvements and/or energy generation. 

C.
The terms and conditions of this Agreement shall apply to the Services to be provided by the Service Provider under any Call-Off Contract.

THE PARTIES AGREE THAT:

In consideration of the payment by the Authority to the Service Provider of £5.00 (the receipt and sufficiency of which is acknowledged by the Service Provider) and the mutual promises and covenants set out in this Agreement, the Parties agree as follows:

1.
Definitions and Interpretations
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In the Agreement (including the Recitals):

1.1
unless the context indicates otherwise the following expressions shall have the following meanings:

	“Agreement”

	this Agreement, including the Schedules and all other documents referred to in this Agreement;


	“Agreement Commencement Date”


	the date for commencement of this Agreement specified in Schedule 1;



	“Agreement Reference Number”
	the reference number for this Agreement as set out in Schedule 1;



	“Base Internal Labour Rates”
	the hourly and/or daily labour rates specified as such in Schedule 4;



	“Business Day”
	any day excluding Saturdays, Sundays or public or bank holidays in England and Wales;



	“Call-Off Contract”
	a call-off contract in the form set out in Schedules 6A or 6B that has been executed by the Service Provider and the Authority, which incorporates this Agreement and includes any schedules, attachments and any documents expressly referred to in that Call-Off Contract;



	“Call-Off Contract Number”
	the reference number for a Call-Off Contract, as specified in the relevant Call-Off Contract;



	“Call-Off Contract Phase 1”
	a Call-off Contract in the form set out in Schedule 6A to be entered into by the Authority and the relevant Service Provider following the Call-Off Procedure, which incorporates the terms of the Agreement and Schedule 2A;

 

	“Call-Off Contract Phase 2”


	a Call-off Contract in the form set out in Schedule 6B to be entered into by the Authority and the relevant Service Provider following submission of the Investment Grade Proposal and prior to the delivery of the Services, which incorporates the terms of the Call-Off Contract Phase 1, the agreed Investment Grade Proposal, as well as any relevant Special Conditions in Schedules 2B, 2C, 2D and/or 2E;



	“Call-Off Co-ordinator”
	the person named as such in a Call-Off Contract or such other person as notified to the Service Provider by the Authority;



	“Call-Off Procedure”


	means the award procedure for a Call-Off Contract as specified in Clause 3 and Schedule 5A;



	“Call-Off Term”

“Central Government Body”

	the duration of a Call-Off Contract, as set out in the relevant Call-Off Contract;

a body listed in one of the following sub-categories of the Central Government classification of the Public Sector Classification Guide, as published and

amended from time to time by the Office for National Statistics:

(a) Government Department;

(b) Non-Departmental Public Body or Assembly;

(c) Sponsored Public Body (advisory, executive or tribunal);

(d) Non-Ministerial Department; or

(e) Executive Agency;


	“Charges” 
	the charges payable by the Authority, in consideration of the due performance of the Services, as specified in or calculated in accordance with a Call-Off Contract and which shall not exceed the Maximum Prices;



	“CO2e”
	carbon dioxide equivalent;



	“Confidential Information”


	all information (whether written or oral) that by its nature may reasonably be regarded as confidential to the Authority  (whether commercial, financial, technical or otherwise) including information which relates to the business affairs, customers, suppliers, products, software, telecommunications, networks, trade secrets, know-how or personnel of the Authority;


	“Contract Information”
“Contract Manager”

“DOTAS”

“Energy Conservation Measure or ECM”

“Energy Efficiency Directive”
	(i) the Agreement and any Call-Off Contract in their entirety (including from time to time agreed amendments to the Agreement or to any Call-Off Contract); and 
(ii) data extracted from the invoices submitted pursuant to Clause 7 which shall consist of the Service Provider’s name, the expenditure account code, the expenditure account code description, the document number, the clearing date and the invoice amount; 
the person named as such in Schedule1 or such other person as notified to the Service Provider by the Authority; 
the Disclosure of Tax Avoidance Schemes rules which require a promoter of tax schemes to tell HMRC of any specified notifiable arrangements or proposals and to provide prescribed information on those arrangements or proposals within set time limits as contained in Part 7 of the Finance Act 2004 and in secondary legislation made under vires contained in Part 7 of the Finance Act 2004 and as extended to national insurance contributions by the National Insurance Contributions (Application of Part 7 of the Finance Act 2004) Regulations 2012, SI 2012/1868) made under section 132A of the Social Security Administration Act 1992;
means any service or technology that can reduce energy or water use (including services or technologies that generate energy);
Directive 2012/27/EU of the European Parliament and of the Council of 25 October 2012 on energy efficiency, amending Directives 2009/125/EC and 2010/30/EU and repealing Directives 2004/8/EC and 2006/32/EC (OJ L 315, 14.11.2012, pg. 1).

	“Force Majeure Event”
“General Anti-Abuse Rule”

“Halifax Abuse Principle”
	any of the following: riot, civil unrest, war, act  of terrorism, threat or perceived threat of act of terrorism, fire, earthquake, extraordinary storm, flood, abnormal weather conditions or other natural catastrophe or strikes, lock-outs  or other industrial disputes to the extent that such event has materially affected the ability of the Party relying on the Force Majeure Event (“Affected Party”) to perform its obligations in accordance with the terms of this Agreement but excluding any such event insofar as it arises from or is attributable to the wilful act, omission or negligence of the Affected Party or the failure on the part of the Affected Party to take reasonable precautions to prevent such Force Majeure Event or its impact;
(a) the legislation in Part 5 of the Finance Act 2013; and

(b)       any future legislation introduced into parliament to counteract tax advantages arising from abusive arrangements to avoid national insurance contributions;

the principle explained in the CJEU Case C-255/02 Halifax and others;

	“Holding Company” 
	any company which from time to time directly or indirectly controls the Service Provider where “control” is interpreted in accordance with section 1124 of the Corporation Tax Act; 



	“Insolvency Event”
	any of the following:

(a) the Service Provider and/or the Holding Company making any voluntary arrangement with its creditors or becoming subject to an administration order;

(b) a receiver, administrative receiver, manager, or administrator being appointed over all or part of the business of the Service Provider and/or the Holding Company;

(c) being a company, the Service Provider and/or the Holding Company having passed a resolution for its winding-up or being subject to a petition for its winding-up (except for the purposes of a voluntary amalgamation, reconstruction or other re-organisation without insolvency);

(d) the Service Provider and/or the Holding Company ceasing or threatening to cease to carry on its business for any reason and/or being unable to pay its debts within the meaning of the Insolvency Act 1986;

(e) being an individual or firm, the Service Provider becoming bankrupt or dying;

(f)   any similar event to those in (a) to (e) above occurring in relation to the Service Provider and/or the Holding Company under the law of any applicable jurisdiction for those purposes;



	“Intellectual Property Rights” 

	any patent, know-how, trade mark or name, service mark, design right (in each case whether registered or unregistered), copyright, rights in passing off, database right, rights in commercial or technical information, any other rights in any invention, discovery or process and any other intellectual property rights, whether registered or unregistered and including applications for the grant of any such rights and all rights or forms of protection having equivalent or similar effect in each case in the United Kingdom and anywhere else in the world;



	“Investment Grade Proposal”
	a document prepared by the Service Provider in line with the Call-Off Contract Phase 1, which shall detail the Service Provider’s design and proposal for the Project;

 

	“Key Personnel” 
	the Service Provider’s key personnel named as such in Schedule 1 or any relevant Call-Off Contract;



	“Losses”
	all costs (including legal costs and costs of enforcement), expenses, liabilities (including any tax liability), injuries, direct, indirect or consequential loss (all three of which terms include pure economic loss, loss of profits, loss of business, loss of opportunity, depletion of goodwill and like loss), damages, claims, demands, proceedings and judgments;



	“Maximum Prices”
	the maximum prices of the Services as set out in Schedule 4;



	“Milestone”
“Occasion of Tax Non-Compliance”


	an event which is the completion of one or more of the specified activities as may be set out in the Project Plan;
(a) any tax return of the Service Provider submitted to a Relevant Tax Authority on or after 1 October 2012 is found on or after 1 April 2013 to be incorrect as a result of:

(i) a Relevant Tax Authority successfully challenging the Service Provider under the General Anti-Abuse Rule or the Halifax Abuse Principle or under any tax rules or legislation that have an effect equivalent or similar to the General Anti-Abuse Rule or the Halifax Abuse Principle;

(ii) the failure of an avoidance scheme which the Service Provider was involved in, and which was, or should have been, notified to a Relevant Tax Authority under the DOTAS or any equivalent or similar regime; and/or

(b) any tax return of the Service Provider submitted to a Relevant Tax Authority on or after 1 October 2012 gives rise on or after 1 April 2013 to a criminal conviction in any jurisdiction for tax related offences which is not spent at the Agreement Commencement Date or to a civil penalty for fraud or evasion;


	“Parties” 
“Payback Period”
“Premises”
“Project”
	the Authority and the Service Provider (including their successors and permitted assignees) and “Party” shall mean either of them as the case may be;
has the meaning in Schedule 2A

any land or premises (including temporary buildings) owned or occupied by or on behalf of any member of the Authority or land or buildings where the Works and/or Services are being carried out or where the Equipment (as defined in Schedule 2C) is installed;
a scheme proposed by the Authority, within the scope of Schedule 3, to allow the implementation of energy reduction and energy generation measures together with changes in water consumption;  

	
	

	“Project Brief”
	a document prepared by the Authority which shall outline the Project, the Authority’s financial, technical and operational requirements in respect of the Project, data on buildings covered by the Project, contract model options and any additional terms and conditions and financial requirements that are relevant to the Project, amongst other things;



	“Project Plan”
	the plan (if any) set out in the Call-Off Contract Phase 2 in relation to the performance and timing of the Services under a Call-Off Contract which may include Milestones;

	
	

	“Proposal”


	the Service Provider’s offer to provide Services in response to a Request Form. A Proposal must include a draft Call-Off Contract signed by the Service Provider;


	“Records”

“Relevant Tax Authority”
	shall have the meaning given to it in Clause 18.1 of this Agreement;

HM Revenue & Customs, or, if applicable, a tax authority in the jurisdiction in which the Service Provider is established;

 

	“Request Form”
	a document produced by the Authority pursuant to Clause 3, setting out its request for a Proposal, which document shall be in the form set out in Schedule 5B or in such other form as may be notified to the Service Provider by the Authority from time to time;



	“Required Date”
	the date or dates on or by which each Milestone is required to be completed as set out in the Project Plan or, in the absence of any Milestones, the date or dates on or by which the Services are required to be provided as set out in the Project Plan;



	“Savings Guarantee”
	has the meaning in Schedule 2A;



	“Service Provider’s Equipment”
	the equipment and materials of whatsoever nature used by the Service Provider in providing the Services which do not themselves form part of the Services and in which title is not intended to pass to the Authority under any Call-Off Contract;



	“Service Provider’s Manager”



	the person who is identified as the Service Provider’s Manager in the Call-Off Contract for the relevant Services;



	“Service Provider’s Personnel”
	all such employees, officers, suppliers, sub-contractors and agents of the Service Provider as are engaged in the performance of any of the Services and including the Key Personnel;



	“Services”
	(a)
all or any part of the services [relating to energy performance as are set out in Schedule 3]  to be provided to, or activities or Works to be undertaken and completed for the Authority by the Service Provider (including energy efficiency auditing services and associated energy efficiency Works arising from the energy efficiency audit)  under a Call-Off contract as detailed in such Call-Off Contract including any variations to such services and/or activities pursuant to Clause 34; and

(b)
any services, functions or responsibilities which may be reasonably regarded as incidental to the foregoing services or activities and which may be reasonably inferred from the Call-Off Contract;



	“Special Conditions”
	the conditions set out in Schedules 2B, 2C, 2D and/or 2E which shall be incorporated into the Call-Off Contract  if stated in the relevant Call-Off Contract;



	“Special Conditions of Energy Savings Guarantee”
	the conditions set out in Schedule 2A which shall be incorporated into and be applicable to any Call-Off Contract;



	“Specification”
	the Project specifications and other requirements set out in Attachment 1 of the Call-Off Contract Phase 2;


	“tCO2e”
	tonnes of carbon dioxide equivalent;

	
	

	“Term” 
	the period during which this Agreement continues in force as set out in  Schedule 1 (which shall be limited to a maximum period of 4 (four) years);



	“Termination Charges”
	the charges payable in the event of early termination of a Call-Off Contract as set out in the Call-Off Contract;



	“Transparency Commitment”
	means the transparency commitment stipulated by the UK government in May 2010 (including any subsequent legislation) in accordance with which the Authority is committed to publishing its contracts, tender documents and data from invoices received;


	“VAT”
“Works”


	means value added tax as provided for in the Value Added Tax Act 1994 and any tax replacing the same or of a similar nature;

means any works that are to be carried out as part of the Services.

 


1.2
A reference to the singular includes the plural and vice versa, and a reference to any gender includes all genders.

1.3
A reference to any statute, enactment, order, regulation or other similar instrument shall be construed as a reference to the statute, enactment, order, regulation or instrument as amended or re-enacted by any subsequent statute, enactment, order, regulation or instrument and shall include all statutory instruments or orders made pursuant to it whether replaced before or after the date of this Agreement.

1.4
A reference to any document other than as specified in Clause 1.3 and save as expressed otherwise shall be construed as a reference to the document as at the date of execution of this Agreement.  

1.5
Headings are included in the Agreement for ease of reference only and do not affect the interpretation or construction of the Agreement.

1.6
References to Clauses and Schedules are, unless otherwise provided, references to clauses of, and schedules to, the Agreement and any reference to a paragraph in any Schedule shall, in the absence of provision to the contrary, relate to the paragraph in that Schedule.

1.7
In the event, and only to the extent, of any conflict between the Clauses and the Schedules, the Clauses prevail, except where:

1.7.1
the conflicting part of the Schedule is explicitly expressed to take precedence; 

1.7.2
the conflict is with a provision in Schedules 2A, 2B, 2C, 2D or 2E, in which case the provisions in those schedules shall prevail; or

1.7.3
the conflict is with a provision in Attachment 3 (Special Conditions of Call-Off) of Schedule 6B, in which case the provisions in Attachment 3 shall prevail.

1.8
Except as otherwise expressly provided in any Call-Off Contract, and subject to Clause 1.7, if there is any inconsistency between any of these Clauses, the Schedules, any Call-Off Contract or any other document referred to in or incorporated into this Agreement or any Call-Off Contract, the order of priority for the purposes of construction is:

1.8.1
Call-Off Contract Phase 2 (including the Investment Grade Proposal and any other documentation referred to or incorporated by reference into the Call-off Contract Phase 2);

1.8.2
Call-Off Contract Phase 1 (including Schedule 2A and any other documentation referred to or incorporated by reference into the Call-Off Contract Phase 1);  

1.8.3
these Clauses;

1.8.4
the Schedules, with the exception of those outlined in 1.7.2 which will take priority over 1.8.3.

1.9
The Schedules form part of the Agreement and will have the same force and effect as if expressly set out in the body of the Agreement. 

1.10
The expression “person” means any individual, firm, body corporate, unincorporated association, partnership, government, state or agency of a state or joint venture.

1.11
The words “including”, “includes” and “included” will be construed without limitation unless inconsistent with the context.

2.
AGREEMENT
2.1
The purpose of this Agreement is to:

2.1.1
provide a mechanism whereby the Parties may enter into Call-Off Contracts, whether:

a) a Call-Off Contract Phase 1, for the making by the Service Provider of an Investment Grade Proposal to detail the content and impact of the proposed energy performance contract, in line with the Project Brief and in accordance with condition 4 of Schedule 2A; or
b) a subsequent Call-Off Contract Phase 2, for the provision by the Service Provider of Services to implement that Proposal;

2.1.2
provide the framework to administer each Call-Off Contract; and 

2.1.3
set out the rights and obligations of the Service Provider and the Authority under a Call-Off Contract. 

2.2
The Authority is not obliged to enter into any Call-Off Contract with the Service Provider for the provision of the Services or services which are of similar type and nature as the Services. 

2.3
The terms and conditions of this Agreement shall apply to and will be incorporated into any Call-Off Contract entered into by the Service Provider and the Authority. 

2.4
Each Call-Off Contract, once executed by the relevant Authority and the Service Provider, shall be a binding agreement on the Parties to it and shall form a separate agreement between those Parties. The Authority is not obliged to approve or sign any Call-Off Contract.

2.5
The Services that may be requested by the Authority and provided by the Service Provider are of the type described in Schedule 3 and as more particularly described in each Call-Off Contract.  The Authority’s requirements may vary and this Agreement shall not place the Authority under any obligation to procure the Services or any minimum volume of the Services from the Service Provider at a particular time or at all. This Agreement is not an exclusive arrangement and nothing in this Agreement shall operate to prevent the Authority from engaging any other organisations or persons to provide services similar to or the same as the Services.

2.6
Clause 3 sets out the procedure by which the Parties may enter into a Call-Off Contract.

2.7
The Service Provider shall commence provision of the relevant Services in accordance with the Call-Off Contract. The Service Provider shall not commence any Services without an agreed Call-Off Contract.

2.8
All Charges in respect of a Call-Off Contract shall be set out in the relevant Call-Off Contract and shall not exceed the Maximum Prices set out in Schedule 4.

3.
Call-Off Procedure
3.1
At any time during the Term of this Agreement, the Authority may identify the Services which at its sole discretion it wishes to procure under the terms of this Agreement.

3.2
The Service Provider acknowledges and agrees that:

3.2.1
each Call-Off Contract is specifically between the Service Provider and the relevant Authority;

3.2.2
a Call-Off Contract is personal to the parties to it and no Authority that is not a party to the Call-Off Contract shall have any liability to the Service Provider arising out of or in connection with any such Call-Off Contract;

Nothing in this Clause is intended to limit the liability of the relevant Authority to the Service Provider under the Call-Off Contract.   

3.3
Where the Authority opts to undertake a request for a Proposal it will follow the Call-Off Procedure set out in Schedule 5A and will issue a Request Form as set out in Schedule 5B, together with the Project Brief, to the Service Provider. The Request Form shall specify the Services to be provided. In the event that the Service Provider receives such a Request Form:

3.3.1
the Service Provider shall immediately confirm receipt of such Request Form;

3.3.2
the Service Provider shall respond to a Request Form by completing a Proposal as an offer capable of acceptance or by notifying the Authority in writing that it does not intend to submit a Proposal. The Service Provider shall respond to the Authority by the date specified in the Request Form or, if no such date is specified, within 30 Business Days of receiving the Request Form, or by such other date as may be agreed with the Call-Off Co-ordinator. A Proposal must remain valid for at least 90 Business Days from the date it is submitted to the Authority;
3.4
If the Authority decides to accept the Proposal the Service Provider shall enter into a Call-Off Contract Phase 1 with the Authority and comply with the provisions of this Agreement, Schedule 2A and any other requirements as specified by the Authority in the Call-off Contract Phase 1.

3.5
After entering into the Call-Off Contract Phase 1, the Service Providers shall complete the Investment Grade Proposal in line with the Project Brief and submit the Investment Grade Proposal to the Authority in accordance with condition 4 of Schedule 2A.

3.6
The Authority and the Service Provider shall agree the Investment Grade Proposal in accordance with condition 4 of Schedule 2A.

3.7
Prior to the delivery of the Services in line with the Project Brief and the agreed Investment Grade Proposal, the Service Provider shall enter into a Call-Off Contract Phase 2 with the Authority and thereafter comply with the provisions of this Agreement, Call-Off Contract Phase 1, Call-Off Contract Phase 2, Schedule 2A and any other Special Conditions in Schedules 2B, 2C, 2D and/or 2E which have been identified by the Authority in the Call-off Contract Phase 2 as being applicable to the Services.  

3.8
Each Call-Off Contract shall be a binding agreement on the Parties and shall incorporate the terms and conditions of this Agreement, as may have been amended in such Call-Off Contract and such documentation shall together form a separate agreement between the parties.

3.9
A Request Form and anything prepared or discussed by the Authority shall constitute an invitation to treat and shall not constitute an offer capable of acceptance by the Service Provider. The Authority shall not be obliged to consider or accept any Proposal submitted by the Service Provider.

3.10 
A draft Call-Off Contract shall only become a Call-Off Contract upon execution of the draft Call-Off Contract by the Authority.

3.11 
The Authority is not obliged to approve or sign any Call-Off Contract.

3.12
Unless otherwise expressly agreed in writing with the Authority or permitted under the Agreement, the Service Provider shall not be entitled to charge under this Agreement for:

3.12.1
 any work involved in any receipt and/or confirmation of any Request Form; and/or 

3.12.2
any response to any Request Form as contemplated in this Clause 3; and/or 

3.12.3
any work done in connection with the Call-Off Procedure described in schedule 5A, including receiving or responding to any request for information or invitation from the Authority or in preparing any Proposal.
4.
Term of Agreement and Call-Off Contracts
4.1
This Agreement (but not a Call-Off Contract) commences on the Agreement Commencement Date and continues in force for the Term unless terminated earlier, either in whole or in part, in accordance with this Agreement.

4.2
Each Call-Off Term shall be set out in the relevant Call-Off Contract.  Unless stated otherwise in a Call-Off Contract, the Call-Off Term and the Services provided pursuant to a Call-Off Contract may extend beyond the termination or expiry of this Agreement, in which case the provisions of this Agreement shall survive such expiry or termination to the extent that such provisions are relevant to any such Call-Off Contract.

4.3
A Call-Off Contract may expire or be terminated in accordance with its terms or Clause 28 but such expiry or termination shall not, in and of itself, give rise to an expiry or termination of any other Call-Off Contract or this Agreement.

5.
The Services
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5.1
The Service Provider:

5.1.1
shall provide the Services specified in a Call-Off Contract to the Authority in accordance with this Agreement and the terms of the relevant Call-Off Contract;

5.1.2
acknowledges that it has sufficient information about the Authority, the Specification and the Project Brief and that it has made all appropriate and necessary enquiries to enable it to perform the Services in accordance with the relevant Call-Off Contract;

5.1.3
shall comply with all lawful and reasonable directions of the Authority relating to its performance of the Services under any Call-Off Contract;

5.1.4
shall neither be entitled to any additional payment nor be excused from any obligation or liability under this Agreement due to any misinterpretation or misunderstanding by the Service Provider of any fact relating to the Specification, Project Brief or otherwise to this Agreement or any Call-Off Contract; and

5.1.5
shall comply with the provisions of Schedule 2A in relation to each Call-Off Contract that it enters into with the Authority.

5.2
Notwithstanding anything to the contrary in this Agreement, the Authority’s discretion in carrying out its statutory duties shall not be fettered or otherwise constrained or affected by any provision of this Agreement or relevant Call-Off Contract.

5.3
The Service Provider shall provide the Services under each Call-Off Contract:

5.3.1
with the high degree of skill, care and diligence normally exercised by recognised professional firms or by highly skilled and experienced service providers providing services of a similar scope, type and complexity to the Services and with sufficient resources including project management resources;

5.3.2
in a good workmanlike and timely manner;

5.3.3
in conformance in all respects with the Project Brief and the Specification, so that they fulfil the purpose indicated by or to be reasonably inferred from those documents; and

5.3.3
in a safe manner and free from any unreasonable or avoidable risk to any person’s health and well-being and in an economic and efficient manner.

5.4
The Service Provider shall obtain all necessary licences and consents and provide all labour, including supervision thereof, and all resources, materials, plant and equipment required for the proper performance of the Services, whether the same is specified in or reasonably to be inferred from this Agreement or the Call-Off Contract at no additional cost to the Authority. 

5.5
The Service Provider shall liaise and co-ordinate the provision of the Services with the Authority’s employees, agents and/or contractors whose co-operation may be necessary for or incidental to the provision of the Services. 

5.6
Without limiting any other provision of this Agreement, where the Services are performed at the Premises, the Service Provider shall leave the Premises in a clean and tidy manner, making good any damage caused to the Premises during the provision of the Services, at the Service Provider’s cost and expense.

5.7
In addition to the Services, the Service Provider shall provide at no additional cost to the Authority any services, functions and responsibilities (including any incidental service, function or responsibility) not specifically set out in the Specification but which:


5.7.1
are within the scope of the Services as set out in the Specification;
5.7.2
are consistent with the allocation of responsibilities between the Authority and the Service Provider under the terms of this Agreement and any Call-Off Contract; and

5.7.3
are services, functions or responsibilities which are inherent to the performance and delivery of the Services.

6.
Charges
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6.1
The Service Provider shall invoice the Authority in accordance with the procedures set out in Clause 7 and in consideration of, and subject to the due performance of the Services by the Service Provider, the Authority shall pay the Service Provider the Charges in accordance with those procedures and any other terms and conditions of the relevant Call-Off Contract. All Charges exclude any VAT which may be chargeable, which will be payable in addition to the sum in question at the rate and in the manner for the time being prescribed by law on delivery of a valid VAT invoice.

6.2
The Service Provider is not entitled to reimbursement for expenses unless such expenses are specified in a Call-Off Contract or have been incurred with the prior written consent of the Authority, in which case the Service Provider shall supply appropriate evidence of expenditure in a form acceptable to the Authority.

6.3
During the Call-Off Term, the Service Provider may apply to the Authority to vary the Base Internal Labour Rates as set out in Schedule 4 on each anniversary of the commencement date of the Call-Off Contract Phase 2 in accordance with the provisions of Schedule 4. In the event that the Parties to the Call-Off Contract Phase 2 agree to amend the Base Internal Labour Rates, the Parties shall do so in writing within 20 Business Days of the changes being agreed or within any other period as agreed by the Parties. 

6.4
The Service Provider agrees that if at any time during the Term it sells any Services to a comparable customer for less than the Charges then in force for those Services, it shall reduce the relevant Charges to match the lower price charged to comparable customers for so long as the lower price is available (but for no longer) and shall refund the Authority the difference between the Charges and the lower price in respect of its purchases of the Services after the Service Provider began charging the lower price. For the purposes of this Clause, “comparable” means a customer that purchases Services in substantially similar type and quantity as the Authority on broadly similar terms and conditions
6.5
During the Term of this Agreement and the Call-Off Contract Term, the Service Provider shall provide the Authority with open book pricing and shall, whenever requested by the Authority, provide to the Authority details and supporting evidence of all the Service Provider’s costs in meeting its obligations under this Agreement, including, but not limited to, all management, materials, labour and equipment costs.

6.6
Without prejudice to the general requirements of Clause 6.5, the Service Provider shall maintain, in accordance with good accountancy practice, and provide the Authority with access to accounting books and records that set out:

6.6.1
the actual and forecast operating expenditure of the Service Provider in providing the Services;

6.6.2
the actual and forecast capital expenditure of the Service Provider in providing the Services, broken down by volume, unit cost and margin;

6.6.3
the actual and forecast cost of all resources provided, or to be provided, by the Service Provider in meeting its obligations under this Agreement (which shall include grade, number of days and day rates);

6.6.4
all actual and forecast third party costs incurred by the Service Provider in providing the Services (including all sub-contractor costs) and any mark-up charged on any such third party costs;

6.6.5
the profit, before interest and tax, that the Service Provider has achieved, and has forecast to achieve, under this Agreement;

6.6.6
any other information and documentation which relates to the reasonableness of the Charges and/or which is necessary to satisfy the Authority’s requirement to demonstrate value for money;

6.6.7
any such other cost items as the Authority may reasonably require in order to audit the costs of the Service Provider for the purpose of verifying the Charges, any estimates of the Charges and/or any charging information being provided by the Service Provider.

6.7
The Service Provider shall, following a written request by the Authority and without prejudice to any other audit and inspection rights that the Authority has under this Agreement or any Call-Off Contract, promptly provide the Authority with copies of any or all accounting books and records referred to in Clause 6.6.

6.8
The Service Provider shall not be entitled to reimbursement by the Authority for any costs or expenses incurred as a result of the Service Provider complying with requirements of Clauses 6.5, 6.6 and 6.7.

7.
Payment Procedures and Approvals
7.1
The Service Provider shall invoice the Authority in respect of the Charges:

7.1.1
monthly in arrears during the Call-Off Contract Term; or

7.1.2
at such dates or at the end of such other periods as may be specified in the relevant Call-Off Contract; or

7.1.3
if specified in a Call-Off Contract, on completion of each Milestone.  It is a condition precedent of the submission of an invoice on completion of a Milestone that all preceding Milestones specified in the relevant Call-Off Contract have been completed.

7.2
The Service Provider shall submit invoices to the address set out in each Call-Off Contract, each such invoice shall contain:

7.2.1 all information required by the Authority including, where applicable,  the Agreement Number, relevant Call-Off Contract Number, Authority order number, purchase order number, the Service Provider’s name and address, a separate calculation of VAT;

7.2.2  reference to the Project and a description of the Services to which the invoice relates;

7.2.3  such records as the Authority may reasonably require including, but not limited to time sheets, expenses incurred, receipts, invoices paid or any other documents which would enable the Authority to verify the information and the amounts referred to in that invoice; and 
7.2.4  the name and address of the Service Provider’s bank, the account name and number, the bank sort code and any other details, in whatever format the Authority may require 

Invoices shall be clear, concise, accurate, and adequately descriptive to avoid delays in processing subsequent payment.

7.3
In the event of a variation to the Services in accordance with this Agreement or the relevant Call-Off Contract that involves the payment of additional charges to the Service Provider, the Service Provider shall identify these separately on the relevant invoice.

7.4
The Authority shall pay the Service Provider within 30 Business Days of the receipt of a valid invoice or within such period as defined within the Project Brief, provided that the Authority is satisfied that the Services for which the invoice relates have been performed fully in accordance with the relevant Call-Off Contract.
7.5
If the Authority considers that the Charges claimed by the Service Provider in any invoice have under the relevant Call-Off Contract:

7.5.1
been correctly calculated and that such invoice is otherwise correct, the invoice shall be approved and payment shall be made by bank transfer (Bank Automated Clearance System (BACS)) or such other method as the Authority may choose from time to time within 30 days of receipt of such invoice or such other time period as may be specified in the relevant Call-Off Contract;

7.5.2
not been calculated correctly and/or if the invoice contains any other error or inadequacy, the Authority shall notify the Service Provider and the Parties shall work together to resolve the error or inadequacy.  Upon resolution, the Service Provider shall submit a revised invoice to the Authority.

7.6
No payment made by the Authority (including any final payment) or act or omission or approval by the Authority or Contract Manager or Call-Off Co-ordinator (whether related to payment or otherwise) shall:

7.6.1
indicate or be taken to indicate the Authority’s acceptance or approval of the Services or any part of them or any act or omission of the Service Provider, or otherwise prejudice any rights, powers or remedies which the Authority may have against the Service Provider, or absolve the Service Provider from any obligation or liability imposed on the Service Provider under this Agreement or a Call-Off Contract; or

7.6.2
prevent the Authority from recovering any amount overpaid or wrongfully paid including payments made to the Service Provider by mistake of law or fact. Without prejudice to Clause 19, the Authority shall be entitled to withhold such amount from any sums due or which may become due to the Service Provider or the Authority may recover such amount as a debt under this Agreement or a Call-Off Contract.

7.7
Where the Service Provider receives any rebate, discount or commission in the acquisition of any goods or services for the Authority in connection with this Agreement and/or a Call-Off Contract from any of its suppliers, the Service Provider shall ensure that it passes on the benefit of that rebate, discount or commission to the Authority as follows:

7.7.1
the Service Provider shall deduct such rebate, discount or commission received from the amount payable by the Authority to the Service Provider under the Call-Off Contract and shall adjust the invoice produced pursuant to Clause 7.1 accordingly to reflect such deduction; or

7.7.2
if the Authority has settled all Charges payable under the Agreement and/or Call-Off Contract, the Service Provider shall refund such amount to the Authority within 30 days of receiving such rebate, discount or commission.  

The Service Provider shall provide the Authority within 14 days any Records reasonably requested by the Authority connected with any rebate, discount or commission, for the Authority to be able to confirm that any rebate, discount or commission has been passed on to the Authority.
7.8
If any sum payable by the Authority under a Call-Off Contract is not paid when properly due (excluding any disputed amounts) then the Service Provider shall be entitled to recover interest on that sum from the due date until payment is made in full, both before and after any judgment, at a rate of 2% above the base rate of HSBC Bank plc from time to time. The Parties agree that this Clause 7.8 is a substantial remedy for the late payment of any sum payable under this Agreement in accordance with section 8(2) Late Payment of Commercial Debts (Interest) Act 1998. The Service Provider is not entitled to suspend or delay performance of the Services as a result of any sums being outstanding.

7.9
If there is any invoice (or part thereof) that is disputed, the Authority shall be entitled to withhold payment of the amount disputed by notice in writing to the Service Provider. The parties shall use their respective reasonable endeavours to agree the remaining amount payable (if any), and upon such agreement the Service Provider shall issue an amended invoice to reflect any remaining agreed amount.  If the parties fail to agree with each other on the value of any remaining amount within 21 Business Days after the Service Provider has received the notice from the Authority notifying the invoice dispute, the amount in dispute shall be dealt with in accordance with clause 27 of the Agreement.

7.10
Without prejudice to any other right or remedy it may have, the Authority reserves the right to set-off any amount owing, at any time to it by the Service Provider against any amount payable by the Authority to the Service Provider subject to the provisions of Schedule 2E.
8.
Warranties and Obligations
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8.1
Without prejudice to any other warranties expressed elsewhere in this Agreement or implied by law, the Service Provider warrants, represents and undertakes that:

8.1.1
the Service Provider:

8.1.1.1
has full capacity and authority and all necessary licences, permits, permissions, powers and consents (including, where its procedures so require, the consent of its Holding Company) to enter into and to perform the Agreement and any relevant Call-Off Contract; and

8.1.1.2
is aware of the purposes for which the Services are required and acknowledges that the Authority is reliant upon the Service Provider's expertise and knowledge in the provision of the Services; and

8.1.1.3
is entering into this Agreement and any relevant Call-Off Contract as principal and not as agent for any person and that it will act as an independent contractor in carrying out its obligations under the Call-Off Contract and this Agreement;

8.1.1.4
has notified the Authority in writing of any Occasions of Tax Non-Compliance and any litigation in which it is involved that is in connection with any Occasion of Tax Non-Compliance;
8.1.2
the Agreement and Call-Off Contract is executed by a duly authorised representative of the Service Provider;

8.1.3
the Service Provider shall provide the Services:

8.1.3.1 
in accordance with the relevant Call-Off Contract and the terms of this Agreement and with the high degree of skill, care and diligence normally exercised by recognised professional firms or by highly skilled and experienced service providers providing services of a similar scope, type and complexity to the Services and with sufficient resources including project management resources;

8.1.3.2
in a safe manner and free from any unreasonable or avoidable risk to any person’s health and well-being and in an economic and efficient manner;

8.1.4
all materials, equipment and goods under the relevant Call-Off Contract or supplied by the Service Provider shall be of satisfactory quality within the meaning of the Sale of Goods Act 1979, sound in design and in conformance in all respects with the requirements specified in the relevant Call-Off Contract; 

8.1.5
all documents, drawings, computer software and any other work prepared or developed by the Service Provider or supplied to the Authority under the relevant Call-Off Contract shall not infringe any Intellectual Property Rights or any other legal or equitable right of any person; and

8.1.6
the receipt of the Services by the Authority shall not infringe the Intellectual Property Rights of any third party.

8.2
Each warranty and obligation in this Clause 8 shall be construed as a separate warranty or obligation (as the case may be) and shall not be limited or restricted by reference to, or reference from, the terms of any other such warranty or obligation or any other term of this Agreement.

9.
Contractual Management
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9.1
The Authority authorises the Contract Manager to act as the Authority’s representative for all purposes of this Agreement and the Service Provider shall deal with the Contract Manager (or his or her nominated representative) in respect of all matters arising under this Agreement, unless notified otherwise.  The Authority will appoint a Call-Off Co-ordinator in respect of each Call-Off Contract in relation to matters arising under a Call-Off Contract, unless otherwise notified by the Authority.

9.2
The Service Provider’s Manager shall act as the Service Provider’s representative for all purposes of this Agreement.  In respect of each Call-Off Contract, the Service Provider shall provide the Key Personnel. The Service Provider’s Manager and the Key Personnel shall procure that they:

9.2.1
diligently supervise the performance of the Services;

9.2.2
attend all contract meetings with the Authority (the location, frequency and time of which shall be specified by the Contract Manager or the relevant Call-Off Co-ordinator from time to time); and

9.2.3 be available to the Authority to resolve any issues arising in connection with this Agreement or Call-Off Contract at such time periods as are specified in the relevant Call-Off Contract.

9.3
The Service Provider may only make any changes to the Service Provider Manager or Key Personnel (except in the event of sickness, incapacity or resignation) with the prior consent of the Authority (which shall not be unreasonably withheld).

9.4 No act of or omission by or approval from either the Authority, the Contract Manager, or any Call-Off Co-ordinator in performing any of their respective duties under or in connection with this Agreement or relevant Call-Off Contract shall in any way operate to relieve the Service Provider of any its duties, responsibilities, obligations or liabilities under this Agreement and relevant Call-Off Contract.

9.5 If a performance bond in the form set out in Schedule 8 has been entered into, then no more frequently than once in each contract year (within thirty days of the anniversary of the commencement date for the Call-Off Contract), the Service Provider may request a meeting between the Authority and the Service Provider to review the level of any performance bond procured by the Service Provider under the Call-Off Contract.  If the parties agree, the level of such performance bond may be adjusted by the Service Provider so that it shall cover 20% of the then present cumulative cash value of future savings guaranteed under this Agreement and the relevant Call-Off Contract using a discount rate equivalent to that applied at the time the performance bond was provided.

9.6 Unless advised otherwise by the Authority, the Service Provider will provide management information reports (“Management Information Reports”) to the Authority, at no additional cost, on a quarterly basis during the Term of the Agreement. The Service Provider shall submit the Management Information Reports within thirty (30) Business Days of the end of each quarter during the Term of the Agreement and also within thirty (30) Business days of termination for whatever cause of this Agreement.  The Management Information Reports will cover the period since the date of the previous report or, in the case of the first Management Information Report, since the Agreement Commencement Date.  Each Management Information Report shall, unless otherwise agreed in writing by the Authority, include the following:
9.6.1 for each Call-Off Contract entered into by the Service Provider, the following information must be included:
9.6.1.1  details of the Call-Off Contract and a summary of the Project requirements;

9.6.1.2  details of number, floor space, utility consumption and estimated savings (Utilities and C02e savings to be stated in the relevant units and on a percentage basis, both on annual basis and over total contract period) of buildings covered by each Call-Off Contract, as well as the estimated total contract value;
9.6.1.3  details of number, floor space, utility consumption, contracted savings (Utilities and C02e savings to be stated in the relevant units and on a percentage basis, both on annual basis and over total contract period) and level of ECMs completed (either expressed as percentage or number completed and total number planned, in addition to the annual savings these will deliver) on buildings where the implementation phase has commenced, as well as the overall contract value;
9.6.1.4  details of number, floor space, utility consumption, contracted savings and actual savings (Utilities and C02e savings to be stated in the relevant units and on a percentage basis, both on annual basis and over total contract period) delivered on buildings where the implementation phase has been completed, as well as the overall contract value;
9.6.2 a record of any failures to provide the Services;
9.6.3 details of the number and nature of any complaints received from the Authority or occupiers of any Premises which are the subject of a Call-Off Contract; 
9.6.4 any other information reasonably requested by the Authority relating to the Service Provider’s performance under this Agreement and any Call-Off Contract.
9.7 The submission, receipt and acceptance of the Management Information Reports shall not prejudice the rights or remedies of any party under this Agreement or any Call-Off Contract, and the Authority may seek to validate any of the information provided pursuant to Clause 9.6.
9.8 If the Service Provider fails to provide the Management Information Report within 30 days of the date that the Management Information Report is due to be submitted to the Authority as prescribed in Clause 9.6, the Authority shall, be entitled:

9.8.1 upon five (5) Business Days’ written notice to inspect the Service Provider’s books, records and data containing all information relating to every Call-Off Contract, every Investment Grade Proposal produced and every response prepared in relation to a Project Brief;

9.8.2 to terminate this Agreement and/or any Call-Off Contract on one (1) month’s written notice.
9.9 During the Term the Authority shall have the right to assess and monitor the overall satisfaction level of the Authority and/or occupiers in the performance of the Agreement and any Call-Off Contract entered into pursuant to the Agreement and the Service Provider shall use reasonable endeavours to assist the Authority in carrying out such monitoring activity, including by providing the Authority with the relevant information regarding the Agreement, Call-Off Contract and/or any other documentations referred to therein as and when requested to do so by the Authority.
9.10 If the Authority (acting reasonably and in good faith) is not satisfied with the Service Provider’s (and where the Authority has or has the right under this Agreement to require the provision of a parent company guarantee (in the form set out in Schedule 8) in respect of any of the Service Provider’s obligations under this Agreement) financial standing, due to changes notified to the Authority in the Service Provider’s or, as appropriate, Service Provider’s Parent Company's credit rating, and the Service Provider and/or the Service Provider’s parent company are unable to demonstrate to the Authority’s reasonable satisfaction that there are mitigating circumstances or additional protections that the Service Provider can put into place, the Authority may terminate the Service Provider’s appointment under this Agreement on one month’s written notice. If, as at such time of termination the Service Provider is still performing Services under any Call-Off Contract, the provisions of the Special Conditions in the relevant Schedule for the Services shall apply.
9.11 In the absence of any specific reporting standard or calculation methodology in the Project Brief, the Service Provider shall ensure that calculation of emissions of GHGs, and savings in emissions, in tCO2e, should be calculated using the emissions factors provided by Defra
 in accordance with Defra’s Environmental reporting guidelines
. If, after the date of this Agreement, the Authority issues a reporting standard or calculation methodology for CO2e ("Substitute Standard"), this Clause shall be read and construed as if the calculation of CO2e savings delivered shall be prepared in accordance with the Substitute Standard.
10.
Service Provider’s Personnel
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10.1
Nothing in this Agreement or any Call-Off Contract will render the Service Provider’s Personnel, an employee, agent or partner of the Authority or of any member of the Authority by virtue of the provision of the Services by the Service Provider under this Agreement or Call-Off Contract and the Service Provider shall be responsible for making appropriate deductions for tax and national insurance contributions from the remuneration paid to the Service Provider’s Personnel.

10.2 The Service Provider shall:

10.2.1  provide the Service Provider’s Personnel as necessary for the proper and timely performance and management of the Services in accordance with the relevant Call-Off Contract; and
10.2.2 ensure that the Service Provider’s Personnel are in possession of valid work permits if they are not European Union citizens.

10.3 Without prejudice to any of the Authority’s other rights, powers or remedies, the Authority may (without liability to the Service Provider) deny access to such Service Provider’s Personnel to any Premises if such Service Provider’s Personnel in the Authority's view have not been properly trained in any way required by a relevant Call-Off Contract and/or are otherwise incompetent, negligent, and/or guilty of misconduct and/or who could be a danger to any person and/or compromise any requirement of security and shall notify the Service Provider of such denial in writing; the Service Provider shall immediately remove such Service Provider’s Personnel from performing the Services and provide a suitable replacement (with the Call-Off Co-ordinator’s prior consent in the case of Key Personnel).  The Authority may require that the Service Provider’s Personnel are vetted in accordance with any applicable staff vetting procedure, and may make access to any Premises conditional on the relevant personnel satisfying the requirements of that procedure.
10.4 The Service Provider shall indemnify, keep indemnified and hold harmless the Authority from and against all liabilities, costs, expenses, injuries, direct or indirect or consequential loss, damages, claims, demands, proceedings and legal costs (on a full indemnity basis) which the Authority incurs or suffer whenever arising or brought by the Service Provider’s Personnel.

10.5
The Service Provider shall pay to the Service Provider’s Personnel not less than the amounts declared to the Authority (if any) as part of the tender process for this Agreement and the relevant Call-Off Contract and not less than the amounts to which the Service Provider’s Personnel are contractually entitled.

11.
Sub-Contracting and Change of Ownership
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11.1 The Service Provider shall not assign or sub-contract all or any part of the Services without the prior written consent of the Authority, identifying the relevant sub-contractor which may be refused or granted subject to such conditions as the Authority sees fit.

11.2 Where the Service Provider sub-contracts all or any part of the Services to any person, the Service Provider shall:

11.2.1 ensure that such person is obliged to comply with all of the obligations and duties of the Service Provider under the relevant Call-Off Contract insofar as they relate to the Services or part of them (as the case may be) which that sub-contractor is required to provide;

11.2.2
be responsible for payments to that person; 

11.2.3 remain solely responsible and liable to the Authority for any breach of the relevant Call-Off Contract or any performance, non-performance, part-performance or delay in performance of any of the Services by any sub-contractor to the same extent as if such breach, performance, non-performance, part-performance or delay in performance had been carried out by the Service Provider; and

11.2.4  ensure that certain sub-contracts, as determined by the Authority during the approval process described in Clause 11.1, are capable of being assigned or novated to the Authority in the event that the Call-Off Contract and/or the Agreement is terminated early (for whatever reason).

11.2.5 comply with any applicable rules of EU procurement law.

11.2.6 specifies the inclusion of equivalent requirements in any sub-contracting with third parties.
11.3 The Service Provider shall give notice to the Authority in the event that the Service Provider or its Holding Company undergoes a change of control (control being interpreted in accordance with section 1124 of the Corporation Tax Act 2010), such notice to be given within 10 Business Days of the date on which such change takes effect.
11.4 The Service Provider shall: 

11.4.1 ensure that all sub-contracts contain a provision:

11.4.1.1 requiring  the Service Provider to pay any undisputed sums which are due from it to the sub-contractor within a specified period not exceeding 30 days from the receipt of a valid invoice; and

11.4.1.2 a right for the Authority to publish the Service Provider’s compliance with its obligation to pay undisputed invoices within the specified payment period;

11.4.2 pay any undisputed sums which are due from it to a sub-contractor within 30 days from the receipt of a valid invoice;

11.4.3 provide the Authority, at such times and intervals as the Authority may reasonably request, a summary of its compliance with Clause 11.4.2, such data to be certified by a director of the Service Provider as being accurate and not misleading.

11.5
If the Service Provider notifies the Authority that the Service Provider has failed to pay a sub-contractor’s undisputed invoice within 30 days of receipt, or the Authority otherwise discovers the same, the Authority shall be entitled to publish the details of the late or non-payment (including on government websites and in the press).
12.
Conflict of Interest
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12.1
The Service Provider warrants that it does not and will not have any interest in any matter where there is or is reasonably likely to be a conflict of interest with the Services or the Authority, save to the extent fully disclosed to and approved by the Authority.

12.2
The Service Provider shall check for any conflict of interest at regular intervals throughout the duration of this Agreement and shall notify the Authority in writing immediately upon becoming aware of any actual or potential conflict of interest with the Services or the Authority and shall work with the Authority to do whatever is necessary (including the separation of staff working on, and data relating to, the Services from the matter in question) to manage such conflict to the Authority’s satisfaction, provided that, where the Authority is not so satisfied, it may terminate this Agreement and all Call-Off Contracts, in existence, in accordance with Clause 28.1.4.

13.
Access to Premises
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13.1 Subject to Clause 10.3 any access to any Premises made available to the Service Provider in connection with the proper performance of the Call-Off Contract shall be free of charge and shall be used by the Service Provider solely for the purpose of performing the Services during the Call-Off Contract Term, for the avoidance of doubt, that the Service Provider shall be responsible for its own costs or travel including any congestion charging.  The Service Provider shall:

13.1.1
have the use of such Premises as licensee and shall not have or purport to claim any sole or exclusive right to possession or to possession of any particular part of such Premises;

13.1.2
vacate such Premises upon the termination or expiry of the relevant Call-Off Contract or at such earlier date as the Authority may determine at its discretion; 

13.1.3
not exercise or purport to exercise any rights in respect of any Premises in excess of those granted under this Clause 13.1; 

13.1.4
ensure that the Service Provider’s Personnel carry any identity passes issued to them by the Authority at all relevant times and comply with the Authority’s security procedures as may be notified by the Authority from time to time; and 

13.1.5
not damage the Premises or any assets on the Premises, including any infrastructure, fixtures or fittings or assets, equipment or materials on the Premises.

13.2
Nothing in this Clause 13 shall create or be deemed to create the relationship of landlord and tenant in respect of any Premises between the Service Provider and the Authority.

13.3 The Authority shall be under no obligation to provide office or other accommodation or facilities or services (including telephony and IT services) to the Service Provider except as may be specified in any Call-Off Contract.

13.4 The Authority reserves the right to refuse to admit any of the Service Provider’s Personnel to the Premises, whose admission would be, in the reasonable opinion of the Authority’s, undesirable. 
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14.1
The Service Provider, at no additional cost to the Authority:

14.1.1
undertakes to procure that all the Service Provider’s Personnel and sub-contractors comply with all of the Authority’s policies and standards that are relevant to the performance of the Services, including those relating to safety, security, business ethics, drugs and alcohol and any other on site regulations specified by the Authority for personnel working at the Premises or accessing the Authority’s computer systems.  The Authority shall provide the Service Provider with copies of such policies and standards on request;

14.1.2
shall provide the Services and procure that its sub-contractors provide the Services in compliance with all requirements of all Acts of Parliament, statutory instruments, court orders, regulations, directives, European Union laws, bye-laws, treaties and other regulatory requirements relevant to the Service Provider’s business and/or the Authority's business, from time to time in force which are or may become applicable to the Services. The Service Provider shall promptly notify the Authority if the Service Provider is required to make any change to the Services for the purposes of complying with its obligations under this Clause 14.1.2;

14.1.3
without limiting the generality of Clause 14.1.2, shall comply with all relevant enactments in force from time to time relating to discrimination in employment and the promotion of equal opportunities;

14.1.4
shall assist and co-operate with the Authority in relation to the Authority’s compliance with its duties under section 149 of the Equality Act 2010 and any guidance, enactment, order, regulation or instrument made pursuant to these sections, including the duty on the Authority to have due regard to the need to:

14.1.4.1
eliminate discrimination, harassment, victimisation and any other conduct that is prohibited by or under this Act;

14.1.4.2
advance equality of opportunity between persons who share a relevant protected characteristics and persons who do not share it;

14.1.4.3
foster good relations between persons who share a relevant protected characteristic and persons who do not share it,

and in providing the Services, the Service Provider shall assist and co-operate with the Authority where possible to enable the Authority to satisfy its duty. For the avoidance of doubt, where the provisions of section 149 of the Equality Act 2010 apply to the Service Provider, the Service Provider shall comply with such provisions;

14.1.5
shall promptly notify the Service Provider's Personnel and the Authority of any health and safety hazards that exist or may arise in connection with the performance of the Services.

In all cases, the costs of compliance with this Clause 14.1 shall be borne by the Service Provider.

14.2
Without prejudice to Clause 14.1, the Service Provider shall comply with the Authority’s Code of Conduct (copies of which are available on request from the Authority) and workplace harassment policy as updated from time to time, including policies relating to safety, security, business ethics, drugs and alcohol and any other on site regulations specified by the Authority for personnel working at the Premises and shall procure that all of the Service Provider’s Personnel shall likewise comply with such requirements.   

14.3
In providing the Services, the Service Provider shall (taking into account best available techniques not entailing excessive cost and the best practicable means of preventing, or counteracting the effects of any noise or vibration) have appropriate regard (insofar as the Service Provider’s activities may impact on the environment) to the need to:

14.3.1
preserve and protect the environment and to the need to avoid, remedy and mitigate any adverse effects on the environment;

14.3.2
enhance the environment and have regard to the desirability of achieving sustainable development; 

14.3.3
conserve and safeguard flora, fauna and geological or physiological features of special interest; and

14.3.4
sustain the potential of natural and physical resources and the need to safeguard the life-supporting capacity of air, water, soil and ecosystems.

14.4
If, at any point during the Term, an Occasion of Tax Non-Compliance occurs, the Service Provider shall:

14.4.1
notify the Authority in writing of such fact within 5 Working Days of its occurrence; and

14.4.2
promptly provide to the Authority:

14.4.2.1
details of the steps which the Service Provider is taking to address the Occasion of Tax Non-Compliance and to prevent the same from recurring, together with any mitigating factors that it considers relevant; and

14.4.2.2
such other information in relation to the Occasion of Tax Non-Compliance as the Authority may reasonably require.

14.5
Where the Service Provider or any of the Service Provider’s Personnel are liable to be taxed in the UK or to pay national insurance contributions in respect of consideration received under this Agreement, the Service Provider shall:

14.5.1
at all times comply with the Income Tax (Earnings and Pensions) Act 2003 and all other statutes and regulations relating to income tax, and the Social Security Contributions and Benefits Act 1992 and all other statutes and regulations relating to national insurance contributions, in respect of that consideration; and

14.5.2
indemnify the Authority against any income tax, national insurance and social security contributions and any other liability, deduction, contribution, assessment or claim arising from or made in connection with the provision of the Services by the Service Provider or any of the Service Provider’s Personnel.
15.
Corrupt Gifts and Payment of Commission
0 TC "
Corrupt Gifts and Payment of Commission" \l 1 

15.1
The Service Provider shall not, and shall ensure that its employees, agents and sub-contractors do not, pay any commission, fees or grant any rebates to any employee, officer or agent of the Authority nor favour any employee, officer or agent of the Authority with gifts or entertainment of significant cost or value nor enter into any business arrangement with employees, officers or agents of the Authority other than as a representative of the Authority, without the Authority’s prior written approval.

15.2
The Service Provider shall, and shall procure that the Service Provider’s Personnel and any other persons who perform services for or on behalf of it in connection with this Agreement and any Call-Off Contract shall:

15.2.1
not commit any act or omission which causes or could cause it or the Authority to breach, or commit an offence under, any laws relating to anti-bribery and/or anti-corruption, including the Bribery Act 2010;

15.2.2
comply with the Authority’s anti-bribery and corruption policy as notified to the Service Provider from time to time;

15.2.3
keep accurate and up to date records showing all payments made and received and all other advantages given and received by it in connection with this Agreement and each Call-Off Contract and the steps it takes to comply with this Clause 15, and permit the Authority to inspect those records as reasonably required;

15.2.4 promptly notify the Authority of:

15.2.4.1any request or demand for any financial or other advantage received by it; and

15.2.4.2any financial or other advantage it gives or intends to give
whether directly or indirectly in connection with this Agreement or a Call-Off Contract; and
15.2.5
promptly notify the Authority in writing of any breach or suspected breach of this Clause 15.

15.3
The Service Provider shall indemnify, keep indemnified and hold harmless the Authority in full and on demand from and against all Losses which the Authority incurs or suffers directly or indirectly in any way whatsoever as a result of any breach of Clause 15, including:

15.3.1
as a result of any investigations into or proceedings being brought against the Authority; and

15.3.2
the costs of procuring the Services from a person other than the Service Provider,

but this indemnity shall not apply to any Losses to the extent incurred or suffered as a result of the Authority’s criminal liability.

16.
Service Provider’s Equipment 
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16.1
The Service Provider shall be responsible for providing (or procuring the provisions of) all Service Provider’s Equipment that is required in order to perform the Services and the Service Provider’s other obligations pursuant to this Agreement and any Call-Off Contract.

16.2
Risk in:

16.2.1
all Service Provider’s Equipment shall be with the Service Provider at all times; and

16.2.2
all other equipment and materials forming part of the Services (title to which will pass to the Authority upon installation of equipment and/or incorporation of materials into the Services or if earlier upon payment by the Authority for such equipment and/ or materials) (“Materials”) shall be with the Service Provider at all times until completion of the Services in accordance with the relevant Call-Off Contract.

regardless of whether or not the Service Provider’s Equipment and Materials are located at the Premises:

16.3
The Service Provider shall at all times ensure that all Service Provider’s Equipment and all Materials:

16.3.1 meet all minimum safety standards required from time to time by law, including Health and Safety legislation, and are of the requisite quality and have the specification, functionality and performance characteristics that are required in order for the Service Provider to perform its obligations under this Agreement and in accordance with the terms of a Call-Off Contract;

16.3.2 are fit for purpose and used and maintained in accordance with the manufacturer’s technical specifications and the manufacturer’s recommended operational practices and procedures and replaced with new Service Provider’s Equipment and Materials before they are likely to fail or promptly following any unexpected failure.

17.
Quality and Best Value
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Where applicable, the Service Provider acknowledges that the Authority may be a best value authority for the purposes of the Local Government Act 1999 and as such the Authority is required to make arrangements to secure continuous improvement in the way it exercises its functions, having regard to a combination of economy, efficiency and effectiveness, as such, the Service Provider shall, where reasonably requested by the Authority, participate in any relevant best value review. 

18.
Records, Audit and Inspection
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18.1
The Service Provider shall, and shall procure that its sub-contractors shall:

18.1.1
maintain a complete and correct set of records pertaining to all activities relating to the performance of the Services and the Service Provider’s obligations under this Agreement and the relevant Call-Off Contract and all transactions entered into by the Service Provider for the purposes of this Agreement (including time-sheets for the Service Provider’s Personnel where such records are material to the calculation of the Charges) (“Records”);

18.1.2
retain all Records during the Term and Call-Off Term and for a period of not less than 6 years (or such longer period as may be required by law) following termination or expiry of this Agreement or the relevant Call-Off Contract (“Retention Period”).

18.2 The Authority and any person nominated by the Authority has the right to audit any and all Records at any time during the Retention Period on giving to the Service Provider what the Authority considers to be reasonable notice (whether in writing or verbally) and at any reasonable time to inspect any aspect of the Service Provider’s performance of the Services and the Service Provider shall give all reasonable assistance to the Authority or its nominee in conducting such inspection, including making available documents and staff for interview.
19.
Set-Off
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Unless specified otherwise in Schedule 2E, the Authority will be entitled but not obliged at any time or times to set off any liability of the Service Provider to the Authority against any liability of the Authority to the Service Provider.

20.
Indemnity
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20.1
Subject to Clause 20.2 and any limitations of liability imposed by the Call-Off Contract, the Service Provider is responsible for and shall indemnify, keep indemnified and hold harmless the Authority (including their respective employees, sub-contractors and agents) (“the Indemnified Party”) against all Losses which the Indemnified Party incurs or suffers as a consequence of any direct or indirect breach or any negligent performance of this Agreement or any relevant Call-Off Contract by the Service Provider (or any of its employees, agents or sub-contractors) (including in each case any non-performance or delay in performance of this Agreement) or of any breach of statutory duty, misrepresentation or misstatement by the Service Provider (or any of its employees or sub-contractors).

20.2
The Service Provider is not responsible for and shall not indemnify the Authority for any Losses to the extent that such Losses are caused by any breach or negligent performance of any of its obligations under this Agreement or Call-Off Contract by the Authority including by any of their respective employees or agents.

21.
Insurance
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21.1
The Service Provider will at its sole cost maintain employer’s liability and motor insurance cover as required by law and insurance cover in the sum of £x million per claim in respect of the following to cover the Services (“the Insurances”) and will ensure that the Authority’s interest is noted on each and every policy or that any each and every policy includes an Indemnity to Principals clause:

21.1.1
public liability to cover injury and loss to third parties;

21.1.2
insurance to cover the loss or damage to any item related to the Services;

21.1.3
product liability; and

21.1.4
professional indemnity or, where professional indemnity insurance is not available, a “financial loss” extension to the product liability insurance referred to in Clause 21.1.3.

21.2
The insurance cover will be maintained with a reputable insurer (such approval not to be unreasonably withheld or delayed).

21.3
The Service Provider will produce evidence to the Authority and or the Authority on reasonable request of the insurance policies set out in Clause 21.1 and payment of all premiums due on each policy.

21.4
The Service Provider warrants that nothing has or will be done or be omitted to be done which may result in any of the insurance policies set out in Clause 21.1 being or becoming void, voidable or unenforceable.

22.
The Authority’s Data
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22.1
The Service Provider acknowledges the Authority's ownership of Intellectual Property Rights which may subsist in the Authority’s data.  The Service Provider shall not delete or remove any copyright notices contained within or relating to the Authority’s data.

22.2
The Service Provider and the Authority shall each take reasonable precautions (having regard to the nature of their other respective obligations under this Agreement) to preserve the integrity of the Authority’s data and to prevent any corruption or loss of the Authority’s data.

23.
Intellectual Property Rights
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23.1
The Service Provider hereby assigns with full title guarantee to the Authority all Intellectual Property Rights in all documents, drawings, computer software and any other work prepared or developed by or on behalf of the Service Provider in the provision of the Services (“the Products”) provided that such assignment shall not include items not prepared or developed for the purposes of the relevant Call-Off Contract.

23.2
The Service Provider shall provide the Authority with copies of all materials relied upon or referred to in the creation of the Products with a perpetual, irrevocable, royalty-free and transferable licence free of charge to use such materials in connection with the use of the Products.

23.3
The Authority hereby grants the Service Provider a non-exclusive, non-transferable licence to use all the Intellectual Property Rights owned or capable of being so licensed by the Authority which are required by the Service Provider for the purposes of performing the Services.  Any such licence is granted for the Term solely to enable the Service Provider to comply with its obligations under the Agreement and the Call-Off Contract and is conditional upon the Service Provider using such Intellectual Property Rights in accordance with the relevant Authority’s policies and standards and such other quality standards as the Authority may from time to time notify.  No Intellectual Property Rights owned or capable of being so licensed by the Authority may be used in conjunction with any other trademarks without the prior written consent of the Authority.

24.
Protection of Personal Data
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The Service Provider shall comply with all of its obligations under the Data Protection Act 1998 and, if Processing Personal Data (as such terms are defined in section 1(1) of that Act) on behalf of the Authority, shall only carry out such Processing for the purposes of providing the Services in accordance with this Agreement and any relevant Call-Off Contract and shall act in accordance with instructions from the Authority.

25.
Confidentiality, Announcements and Transparency
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25.1
Subject to Clause 22 and Clause 24, the Service Provider will keep confidential:

25.1.1
the terms of this Agreement and all Call-Off Contracts; and

25.1.2
any and all Confidential Information that it may acquire in relation to the Authority .

25.2
The Service Provider will not use the Authority’s Confidential Information for any purpose other than to perform its obligations under this Agreement and any Call-Off Contract.  The Service Provider will ensure that its officers and employees comply with the provisions of Clause 25.1.

25.3
The obligations on the Service Provider  set out in Clause 25.1 will not apply to any Confidential Information which:

25.3.1
either of the Parties can demonstrate is in the public domain (other than as a result of a breach of this Clause 25); or

25.3.2   a Party is required to disclose by order of a court of competent jurisdiction but then only to the extent of such required disclosure; or

25.3.3   to the extent that such disclosure is to any person or body who has statutory responsibilities in relation to the Services and their employees, agent and subcontractors. 

25.4
The Service Provider shall keep secure all materials containing any information in relation to the Agreement or to any Call-Off Contract and its performance. 
25.5
The Service Provider shall not communicate with representatives of the general or technical press, radio, television or other communications media in relation to the existence of the Agreement or any Call-Off Contract or that it is providing the Services to the Authority or in relation to any matter under or arising from the Agreement or any Call-Off Contract unless specifically granted permission to do so in writing by the Authority in respect of the Agreement or a Call-Off Contract.  The Authority shall have the right to approve any announcement before it is made. 
25.6
The Service Provider acknowledges that the Authority is subject to the Transparency Commitment.  Accordingly, notwithstanding Clause 25.1 and Clause 26, the Service Provider hereby gives its consent for the Authority to publish the Contract Information to the general public.
25.7
The Authority may in its absolute discretion redact all or part of the Contract Information prior to its publication. In so doing and in its absolute discretion the Authority may take account of the exemptions/exceptions that would be available in relation to information requested under the FOI Legislation (as defined in Clause 26.1 below). The Authority may in its absolute discretion consult with the Service Provider regarding any redactions to the Contract Information to be published pursuant to Clause 25.6.  The Authority shall make the final decision regarding publication and/or redaction of the Contract Information.
25.8
In the case that any information of the Service Provider is confidential, the Authority may disclose that information:

25.8.1
on a confidential basis to any Central Government Body for any proper purpose of the Authority or of the relevant Central Government Body;

25.8.2
to Parliament and Parliamentary Committees or if required by any
Parliamentary reporting requirement;

25.8.3
to the extent that the Authority (acting reasonably) deems disclosure necessary or appropriate in the course of carrying out its public functions;

25.8.4
on a confidential basis to a professional adviser, consultant, Service Provider or other person engaged by the entities in Clause 25.8.1 (including any benchmarking organisation) for any purpose relating to or connected with this Agreement;

25.8.5
on a confidential basis for the purpose of the exercise of its rights under this Agreement; or

25.8.6
on a confidential basis to a proposed Successor Body in connection with any assignment, novation or disposal of any of its rights, obligations or liabilities under this Agreement,

and for the purposes of the foregoing, references to disclosure on a confidential basis shall mean disclosure subject to a confidentiality agreement or arrangement containing terms no less stringent than those placed on the Authority under this Clause 25.8.

25.9
The provisions of this Clause 25 will survive any termination of this Agreement or Call-Off Contract, in the case of Clauses 25.1 to 25.7 for a period of 6 years from termination and in the case of Clause 25.8 indefinitely.
26.
Freedom of Information
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26.1
For the purposes of this Clause 26:

26.1.1
“FOI Legislation” means the Freedom of Information Act 2000, all regulations made under it and the Environmental Information Regulations 2004 and any amendment or re-enactment of any of them; and any guidance issued by the Information Commissioner, the Department for Constitutional Affairs, or the Department for Environment Food and Rural Affairs (including in each case its successors or assigns) in relation to such legislation;

26.1.2
“Information” means information recorded in any form held by the Authority or by the Service Provider on behalf of the Authority; and

26.1.3
“Information Request” means a request for any Information under the FOI Legislation.

26.2
The Service Provider acknowledges that the Authority:

26.2.1
is subject to the FOI Legislation and agrees to assist and co-operate with the Authority to enable the Authority to comply with its obligations under the FOI Legislation; and

26.2.2
may be obliged under the FOI Legislation to disclose Information without consulting or obtaining consent from the Service Provider.

26.3
Without prejudice to the generality of Clause 26.2, the Service Provider shall and shall procure that its sub-contractors (if any) shall:

26.3.1
transfer to the Contract Manager (or such other person as may be notified by the Authority to the Service Provider) each Information Request relevant to this Agreement or a Call-Off Contract, the Services that it or they (as the case may be) receive as soon as practicable and in any event within 2 Business Days of receiving such Information Request; and

26.3.2
in relation to Information held by the Service Provider on behalf of the Authority, provide the Authority with details about and/or copies of all such Information that the Authority requests and such details and/or copies shall be provided within 5 Business Days of a request from the Authority (or such other period as the Authority may reasonably specify), and in such forms as the Authority may reasonably specify.

26.4
The Authority shall be responsible for determining whether Information is exempt information under the FOI Legislation and for determining what Information will be disclosed in response to an Information Request in accordance with the FOI Legislation.  The Service Provider shall not itself respond to any person making an Information Request, save to acknowledge receipt, unless expressly authorised to do so by the Authority.

27.
Dispute Resolution
0 TC "
Dispute Resolution" \l 1 

27.1
The Authority and the Service Provider shall use all reasonable endeavours to negotiate in good faith and settle any dispute or difference that may arise out of or relate to this Agreement or any relevant Call-Off Contract (“Dispute”) before resorting to litigation.

27.2
If the Dispute is not settled through discussion between the Contract  Manager and a representative of the Service Provider within a period of seven Business Days of the date on which the Dispute arose, the Parties may refer the Dispute in writing to a director or chief executive (or equivalent) (“Senior Personnel”) of each of the Parties for resolution.

27.3
If the Dispute is not resolved within 14 Business Days of referral to the Senior Personnel, either Party may propose by notice to the other Party (“Notice”) that a structured mediation or negotiation be entered into with the assistance of a mediator.

27.4
If the Parties are unable to agree on a mediator, or if the agreed mediator is unable or unwilling to act within 28 Business Days of the service of the Notice, either Party may apply to the Centre for Effective Dispute Resolution (“CEDR”) in London to appoint a mediator.  The costs of that mediator shall be divided equally between the Parties or as the Parties may otherwise agree in writing.

27.5
Where a dispute is referred to mediation under Clause 27.3, the Parties will attempt to settle such Dispute by mediation in accordance with the model mediation procedures published by CEDR or such other procedures as the mediator may recommend.

27.6
If the Parties reach agreement on the resolution of the Dispute, such agreement shall be recorded in writing and once signed by the Parties’ authorised representatives, shall be final and binding on the Parties.

27.7
If either Party refuses at any time to participate in the mediation procedure and in any event if the Parties fail to reach agreement on the Dispute within 40 Business Days of the service of the Notice either Party may commence proceedings in accordance with Clause 43.

27.8
For the avoidance of doubt, the Service Provider shall continue to provide the Services in accordance with the Call-Off Contract and without delay or disruption while the Dispute is being resolved pursuant to this Clause 27.

27.9
Neither Party shall be prevented from, or delayed in, seeking any order for specific performance or for interim or final injunctive relief as a result of the provisions of this Clause 27 and Clause 27 shall not apply in respect of any circumstances where such remedies are sought.
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28.1
Without prejudice to the Authority’s right to terminate at common law, the Authority may terminate this Agreement and may terminate any current Call-Off Contract in whole or in part immediately upon giving notice to the Service Provider if:

28.1.1
except as provided in and without prejudice to Clauses 28.1.3, the Service Provider has committed any material or persistent breach of this Agreement or Call-Off Contract and in the case of such a breach that is capable of remedy fails to remedy that breach within 10 Business Days (or such other timeframe as specified in writing by the Authority) from the date of written notice to the Service Provider giving details of the breach and requiring it to be remedied; or

28.1.2
the Service Provider is subject to an Insolvency Event or the Service Provider or its Holding Company undergoes a change of control (control being interpreted in accordance with section 1124 of the Corporation Tax Act 2010); or

28.1.3
the Service Provider is in breach of Clause 11.3; or

28.1.4
the Authority is not satisfied on the issue of any conflict of interest in accordance with Clause 12;

28.1.5
the Service Provider commits any of the money laundering related offences listed in the Public Contracts Regulations 2006.

28.1.6
the representation and warranty given by the Service Provider in clause 8.1.1.4 is materially untrue or misleading and/or the Service Provider commits a material Default under Clause 14.4 (tax compliance) or fails to provide details of steps being taken and mitigating factors pursuant to that Clause which in the reasonable opinion of the Authority are acceptable.
28.2
Without prejudice to any of the Authority's other rights, powers or remedies (whether under this Agreement, Call-Off Contract or otherwise) if the Service Provider is in breach of any of its warranties and/or obligations under Clause 8 and/or any of its other obligations in respect of the Services under this Agreement or Call-Off Contract, the Service Provider shall, if required to do so by the Authority, promptly remedy and/or re-perform the Services or part of them at its own expense to ensure compliance with such warranties and/or obligations.  Nothing in this Clause 28.2 shall prevent the Authority from procuring the provision of any Services or any remedial action in respect of any Services from an alternative service provider and, where the Authority so procures any Services or any remedial action, the Authority shall be entitled to recover from the Service Provider all additional cost, loss and expense incurred by the Authority and attributable to the Authority procuring such Services or remedial action from such alternative service provider.

28.3
Neither Party shall be deemed to be in breach of the relevant Call-Off Contract, or otherwise liable to the other Party in any manner whatsoever, for any failure or delay in performing its obligations under the relevant Call-Off Contract to the extent that such failure or delay is due to a Force Majeure Event.  If a Force Majeure Event has continued for more than 6 months from the date on which that Force Majeure Event first arose, then for as long as such Force Majeure Event continues and has that effect, the Party not affected by such Force Majeure Event (“Unaffected Party”) may terminate the Call-Off Contract immediately upon giving notice to the Affected Party.  If the Call-Off Contract is terminated in accordance with this Clause 28.3 then without prejudice to any rights and liabilities which accrued prior to termination the Affected Party shall not be liable to the Unaffected Party by reason of such termination.
28.4
Without prejudice to the Authority’s right to terminate this Agreement or the relevant Call-Off Contract in whole or in part under Clause 28.1 or to terminate at common law, the Authority may terminate this Agreement or the relevant Call-Off Contract in whole or in part at any time without cause subject to giving the Service Provider written notice of the period specified in Schedule 1, provided that this Clause 28.4 may be disapplied by notice to that effect in the Call-Off Contract.

28.5
To the extent that the Authority has a right to terminate this Agreement or the Authority has the right to terminate the relevant Call-Off Contract under this Clause 28 then, as an alternative to termination, the Authority (acting reasonably) may by giving notice to the Service Provider require the Service Provider to provide part only of the Services with effect from the date specified in the Authority’s notice (“Change Date”) whereupon the provision of the remainder of the Services will cease and the definition of “the Services” shall be construed accordingly. The Charges applicable with effect from the Change Date will be adjusted proportionately or, if in the Authority’s opinion a proportionate adjustment would not be reasonable, in such manner as the Authority may reasonably determine.

29.
Consequences of Termination or Expiry
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29.1
Notwithstanding the provisions of Clause 25, wherever the Authority chooses to put out to tender for a replacement service provider some or all of the Services, the Service Provider shall disclose to tenderers, or facilitate the disclosure by the Authority to the tenderers, such information concerning the Services as the Authority may require for the purposes of such tender (including information relating to the application of the Transfer of Undertakings (Protection of Employment) Regulations 2006.  The Service Provider may impose upon any recipient of such information such obligations of confidentiality as it may reasonably require.

29.2
The termination or expiry of this Agreement shall not prejudice or affect any right, power or remedy which has accrued or shall accrue to either Party prior to or after such termination or expiry.

29.3
Upon expiry or termination of this Agreement or the relevant Call-Off Contract (howsoever caused):

29.3.1
the Service Provider shall, at no further cost to the Authority, on receipt of the Authority’s written instructions to do so (but not otherwise), arrange to remove all electronically held information by a mutually agreed date, including the purging of all device or disk-based information and the reformatting of all relevant storage devices or disks;

29.3.2
the Authority shall (subject to Clauses 19, 29.1 and 29.4 and the provisions of any security for due performance supplied by the Service Provider) pay the Service Provider any Charges remaining due in relation to any Services properly performed in accordance with the relevant Call-Off Contract up to the date of termination or expiry calculated so far as is possible in accordance with the rules set out in the Call-Off Contract or otherwise reasonably determined by the Authority.

29.4
On termination of this Agreement and any relevant Call-Off Contract under Clause 28.1 or a cessation of any Services under Clause 28.4, the Authority may enter into any agreement with any third party or parties as the Authority thinks fit to provide any or all of the Services and the Service Provider (in the event of termination under Clause 28.1) shall be liable for all additional expenditure reasonably incurred by the Authority in having such services carried out and all other costs and damages reasonably incurred by the Authority in consequence of such termination. The Authority may deduct such costs from the Charges or otherwise recover such costs from the Service Provider as a debt.

29.5
On termination of any Call-Off Contract Phase 2 pursuant to Clause 28.1 or Clause 28.4, the Parties shall be liable to pay the Termination Charges detailed in the Call-Off Contract in accordance with the terms contained therein. 

29.6
In the event that the Call-Off Contract Phase 1 is terminated early in whole or in part in accordance with Clause 28.4, the Authority shall be liable to pay the costs incurred by the Service Provider in developing the Investment Grade Proposal up to the date of termination of the Call-Off Contract Phase 1. The amount payable to the Service Provider shall not exceed the cost specified in the Call-Off Contract Phase 1 for producing the Investment Grade Proposal.

29.7
In the event that the Call-Off Contract Phase 1 is terminated in whole or in part pursuant to Clause 28.1 or any termination provisions contained in Schedule 2A, the Authority shall not be liable to reimburse the Service Provider for any costs incurred by the Service Provider in developing and producing the Investment Grade Proposal. 

29.8
If the Call-Off Contract Phase 2 is terminated early in whole or in part, the Parties shall be liable to pay the Termination Charges in accordance with the terms of the Call-Off Contract Phase 2. 

30.
Transfer of Employees to Service Provider 

[Add TUPE provisions as applicable]

31.
Transfer of Employees on Expiry or Termination


[Add TUPE provisions as applicable]
32.
Survival
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The provisions of Clauses 1, 6, 7, 8, 9.6 – 9.8 (inclusive),11.2.2, 11.2.3, 13.1.1, 13.1.2, 13.1.5, 13.2, 14.5, 16, 18-22 (inclusive), 23.1 and 23.2, 24, 25-27 (inclusive), 29, 31-34  (inclusive), 36-41 (inclusive), 43 and any other Clauses or Schedules that are necessary to give effect to those Clauses shall survive termination or expiry of this Agreement.  In addition, any other provision of this Agreement which by its nature or implication is required to survive the termination or expiry of this Agreement or relevant Call-Off Contract shall do so.

33.
Rights of Third Parties
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33.1
Save that any other public sector organisation that have entered into Call-Off Contracts pursuant to this Agreement have the right to enforce the terms of this Agreement and any relevant Call-Off Contracts, the Parties do not intend that any of the terms of this Agreement or any relevant Call-Off Contract will be enforceable by virtue of the Contracts (Rights of Third Parties) Act 1999 by any person not a party to it. 

33.2
Notwithstanding Clause 33.1, the Authority and the Service Provider are entitled to vary or rescind this Agreement without the consent of any other public sector organisation that have entered into Call-Off Contracts pursuant to the terms of this Agreement.  

34.
Contract Variation
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34.1
This Agreement may only be varied or amended with the written agreement of the Authority and the Service Provider.

34.2
A Call-Off Contract may only be varied by written agreement of the relevant Authority and the Service Provider. 

34.3
The details of any variations or amendments under Clauses 34.1 and 34.2 shall be set out in such form as the Authority may dictate and which may be substantially in the form set out in Schedule 7 and shall not be binding upon the Parties unless completed in accordance with such form of variation.

35.
Novation
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35.1
The Authority may novate or otherwise transfer this Agreement (in whole or in part) and the Authority may also do the same in respect of any relevant Call-Off Contracts that it entered into.

35.2
Within 10 Business Days of a written request from the Authority, the Service Provider shall at its expense execute such agreement as the Authority may reasonably require to give effect to any such transfer of all or part of its rights and obligations under this Agreement and any relevant Call-Off Contract to one or more persons nominated by the Authority.

35.3
Subject to Clause 11, this Agreement is personal to the Service Provider who shall not assign the benefit or delegate the burden of this Agreement or otherwise transfer any right or obligation under this Agreement without the prior written consent of the Authority.

36.
Non-Waiver of Rights
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No waiver of any of the provisions of this Agreement or any relevant Call-Off Contract is effective unless it is expressly stated to be a waiver and communicated to the other Party in writing in accordance with the provisions of Clause 38.  The single or partial exercise of any right, power or remedy under this Agreement shall not in any circumstances preclude any other or further exercise of it or the exercise of any other such right, power or remedy.

37.
Illegality and Severability
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If any provision of this Agreement (in whole or in part) is held invalid, illegal or unenforceable for any reason by any court of competent jurisdiction, such provision shall be severed from this Agreement and the remaining provisions shall continue in full force and effect as if this Agreement had been executed without the invalid, illegal, or unenforceable provision.  In the event that in the Authority’s reasonable opinion such a provision is so fundamental as to prevent the accomplishment of the purpose of this Agreement, the Authority and the Service Provider shall immediately commence good faith negotiations to remedy such invalidity.

38.
Notices
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Subject to Clause 38.2, any notice, demand or communication in connection with this Agreement will be in writing and may be delivered by hand, post or facsimile addressed to the recipient at its registered office, the address stated in Schedule 1 or any other address (including a facsimile number) notified to the other party in writing in accordance with this Clause as an address to which notices, invoices and other documents may be sent.  The notice, demand or communication will be deemed to have been duly served:

38.1
if delivered by hand, at the time of delivery;

38.2
if delivered by post, 48 hours after being posted or in the case of Airmail 14 days (excluding Saturdays, Sundays and public holidays) after being posted; or

38.3
if delivered by facsimile, at the time of transmission, provided that a confirming copy is sent by first class post to the other party within 24 hours after transmission.

39.
Entire Agreement
0 TC "
Entire Agreement" \l 1 

39.1
Subject to Clause 39.2:

39.1.1
this Agreement and any relevant Call-Off Contract and all documents referred to in this Agreement and any relevant Call-Off Contract, contain all of the terms which the Parties have agreed relating to the subject matter of this Agreement and such documents and supersede and extinguish any prior drafts, agreements, undertakings, representations, warranties and arrangements of any nature whatsoever, whether or not in writing relating to the provision of the Services.  Neither Party has been induced to enter into this Agreement by a statement which it does not contain;

39.1.2
and without prejudice to the Service Provider’s obligations under this Agreement, the Service Provider is responsible for and shall make no claim against the Authority in respect of any misunderstanding affecting the basis of the Service Provider’s tender in respect of this Agreement or any incorrect or incomplete information howsoever obtained.

39.2
Nothing in this Clause 39 excludes any liability which one Party would otherwise have in respect of any statement it has made fraudulently to the other Party. 

40.
Relationship of the Parties
0 TC "
Relationship of the Parties" \l 1 

Nothing in this Agreement or any Call-Off Contract constitutes, or shall be deemed to constitute, a partnership between the Parties.  Except as expressly provided in this Agreement and any Call-Off Contract, neither Party shall be deemed to be the agent of the other, nor shall either Party hold itself out as the agent of the other.

41.
Further Assurance
0 TC "
Further Assurance" \l 1 

Each Party will do or procure the doing of all acts and things and execute or procure the execution of all such documents as the other Party reasonably considers necessary to give full effect to the provisions of this Agreement and any relevant Call-Off Contract.

42.
Waste Electrical and Electronic Equipment Regulations 2006
42.1
For the purposes of this Clause 42, unless the context indicates otherwise, the following expressions shall have the following meanings:

	“WEEE Equipment”
	means any Equipment which falls within the scope of the WEEE Regulations; and



	“WEEE Regulations”
	means Waste Electrical and Electronic Equipment Regulations 2006 (as amended by the Waste Electrical and Electronic Equipment (Amendment) Regulations 2007).


42.2
When procuring any WEE Equipment for use in accordance with the Services whether by direct purchase by the Service Provider, purchase on behalf of the Authority, lease or otherwise, the Service Provider will ensure that in accordance with the WEEE Regulations that the producer of the WEE Equipment (whether that be the Service Provider or a third party) shall assume responsibility for financing the costs of the collection, treatment, recovery and environmentally sound disposal of:

(a)
all Waste Electrical and Electronic Equipment arising from the WEE Equipment; and

(b)
all Waste Electrical and Electronic Equipment arising from equipment placed on the market prior to 13 August 2005 where such equipment is to be replaced by the WEEE Equipment and the WEEE Equipment is of an equivalent type or is fulfilling the same function as the equipment.

42.3
The Service Provider shall indemnify and keep indemnified the Authority as a result of any Losses which it incurs as a result of any failure on the part of the Authority or the relevant producer to comply with the terms of this Clause 42.
43.
Governing Law 
0 TC "
Governing Law" \l 1 

The Agreement shall be governed by and construed in accordance with the law of England and Wales.  Without prejudice to Clause 27, the courts of England will have exclusive jurisdiction to settle any dispute which may arise out of or in connection with this Agreement provided that the Authority has the right in its absolute discretion to enforce a judgment and/or to take proceedings in any other jurisdiction in which the Service Provider is incorporated or in which any assets of the Service Provider may be situated.  The Parties agree irrevocably to submit to that jurisdiction.

THE AGREEMENT has been signed for and on behalf of the Parties the day and year written above.

Signed by


)

for and on behalf of  


)

The Authority
)

Signature
Print name and position







Date:

Signed by


)

for and on behalf of


)

the Service Provider


)



Signature

Print name and position













Date:
SCHEDULE 1 - KEY AGREEMENT INFORMATION TC “Schedules” \l 4 
1. Agreement Reference Number:

2. Name of Service Provider:

3. Agreement Commencement Date:
4. Term: [during which Call-Off Contracts can be entered into, which may not ordinarily exceed four years – Call-Off Contracts made during this term will normally be able to last for longer due to the nature of the requirement]
5. Details of the Contract Manager

Name:



Address:


Tel:



Fax:



Email:



6. Service Provider’s Key Personnel:

	Name &
Position
	Contact
Details
	Area Of Responsibility

	
	
	

	
	
	


7. Notice period in accordance with Clause 28.4 (termination without cause): 

90 days unless an alternative is listed here [insert alternative if needed] 

[if appropriate, write “Clause 28.4 does not apply” and delete the 90 day reference]

8. Address for service of notices and other documents in accordance with Clause 38:

For the Authority:
 

Facsimile number: 


For the attention of: 


For the Service Provider:


[Details to be provided by the Service Provider]

SCHEDULE 2A - SPECIAL CONDITIONS OF ENERGY SAVINGS GUARANTEE

RECITALS:

A. This Schedule 2A contains the Special Conditions of Energy Savings Guarantee, which will be incorporated into any Call-Off Contract and will apply to both Call-Off Contract Phase 1 and Call-Off Contract Phase 2.
B. The Schedule 2A includes the key steps associated with an energy performance contract including requirements for the Investment Grade Proposal under Call-Off Contract 1, the need for Measurement and Verification of performance and how the Savings Guarantee operates in delivery of the Services.
1. Interpretation
1.1. These terms and conditions (in addition to the terms and conditions of the Agreement) apply to the provision of the Services to be performed by the Service Provider in connection with a Project awarded to the Service Provider by the Authority.

1.2. Capitalised terms used in these Special Conditions of Energy Savings Guarantee shall have the meanings given in the Agreement except as otherwise set out below:

“Actual Savings” means the aggregate actual savings in Utilities usage in the relevant measurement unit in each Contract Year for the Measured Assets and the Warranted Assets, calculated in accordance with the principles outlined in the Investment Grade Proposal;

“Anticipated Savings” means the anticipated savings in Utilities usage in the relevant measurement unit in each Contract Year for the Measured Assets and the Warranted Assets compared to the Utilities consumption in the Base Year, as stated in the Investment Grade Proposal;

“Annual Reconciliation Report” means the report to be prepared pursuant to the Measurement and Verification Services;

“Base Year” means the Start Date or such other baseline date as is agreed between the parties;

“Completion Date” means the date for completion of the installation of Services outlined in the Call-Off Contract;

“Contract Sum” means the contract sum identified in the Payback Calculation for the installation of the Works and the provision of the Services calculated in accordance with the Payback Model;

“Contract Sum Analysis” means the detailed breakdown of the Contract Sum;

“Contract Year” means the period commencing on and including the Completion Date and each subsequent period of twelve (12) calendar months commencing on the anniversary of the Completion Date in each year;
 “Deduction” means a reduction in the amount payable to the Service Provider for producing and submitting the Investment Grade Proposal which the Authority is entitled to make if the Service Provider fails to submit the draft Investment Grade Proposal in accordance with the terms of condition 4 of this Schedule 2A;

"DTA" means desktop assessment or high level appraisal of the Premises covered by the Project in accordance with condition 3 of this Schedule 2A;
“Excess” means where the Actual Savings accrued to the end of a Contract Year or at the date of termination of this Agreement or the relevant Call-Off Contract exceed the Anticipated Savings (both calculated on an annual basis in accordance with the Investment Grade Proposal;

 “EUETS” means the European Union Emission Trading Scheme;
“Measured Assets” means the part of the assets described as such in the Investment Grade Proposal(s);

“Measurement and Verification Services” means: 

(a)
setting up reporting systems and receiving and verifying Utilities and CO2e reduction data from the Premises during the Payback Period in line with the provisions of the Investment Grade Proposal;

(b)
attending meetings as requested by the Authority's Representative during the Payback Period and reporting on the following matters:

(i)
the performance of all installed Energy Conservation Measures identified, including the performance of all installed initiatives aimed at generating savings in water consumption;

(ii)
calculate and report (detailed level of reporting required) on energy and carbon reductions achieved over the reporting period;

(iii)
any ECMs that are under-performing, distinguishing between those where the deficit is of a short-term nature and those ECMs where the deficit is likely to be longer term and identify the reasons for the Shortfall;

(iv)
prepare and submit proposals as and when required to rectify any Shortfall in performance and agree programmes with the Contract Manager for the implementation of such rectification measures; and

(v)
identify any external factors impacting on, or likely to impact on the Payback Calculation;

(c)
prepare Annual Reconciliation Reports throughout the Payback Period and a Final Annual Reconciliation Report to be prepared within 20 Business Days of the end of the Payback Period detailing energy and carbon reductions records over the annual reporting period;
“Payback Calculation” means the payback calculation to be set out in the Investment Grade Proposal and developed using the Payback Model, showing the amount of the Anticipated Savings associated with the Services and Works;

“Payback Model” means the payback model for each Investment Grade Proposal which shall be based on the guidelines to be provided by the Authority and which shall be used as the basis for carrying out the Payback Calculation;

“Payback Period” means the period from the Completion Date until the earlier of: 

(i)
the end date stated in the Payback Model or as otherwise stated by the Authority in the Project Brief; and 

(ii)
the date of termination of this Agreement or the relevant Call-Off Contract;

“Savings Guarantee” means the minimum level of energy and water consumption savings guaranteed as stated in condition 9.1 and in the Investment Grade Proposal(s);

“Shortfall” means where the Actual Savings accrued to the end of a Contract Year or at the date of termination of this Agreement or the relevant Call-Off Contract are less than the Anticipated Savings (both calculated on an annual basis in accordance with the guidance provided in the Investment Grade Proposal);
“Shortfall Value” means monetary value of the Shortfall based upon the Utility unit price stated in the Call-Off Contract Phase 2 (or if not stated, it will be based upon the actual Utility rate in the Shortfall period);
“Start Date” shall have the meaning given in condition 2.1; 

“Utilities” means gas, electricity, water, steam or other fuel or substance which is used to provide energy to or is otherwise used in the Premises; 
“Warranted Assets” means the part of the assets described as such in the Investment Grade Proposal(s).

2. Service Provider Obligations
2.1. Subject to Clause 28, the Service Provider shall perform the Services from the date specified in the Call-Off Contract (“Start Date”) until the end of the Payback Period.

2.2. Unless stated otherwise in the Project Brief, from the Start Date the Service Provider shall carry out the Works and provide the Services including the following:

2.2.1. the preparation, submission and finalisation of high level appraisals or desktop assessments (“DTA”) of the Premises forming the subject matter of the Project in accordance with condition 3; 

2.2.2. the preparation, submission and finalisation of an Investment Grade Proposal covering each of the Premises forming the subject matter of the Project in accordance with condition 4;

2.2.3. the performance of the Services in accordance with the Investment Grade Proposal;

2.2.4. the Measurement and Verification Services in accordance with condition 8; and

2.2.5. any other services in relation to the Premises that the Authority may reasonably instruct.

2.3. Notwithstanding the remaining provisions of these Special Conditions of Energy Savings Guarantee, the Service Provider shall:

2.3.1. comply with any dates for performance of the Works and Services specified by the Authority in the Project Brief or otherwise;

2.3.2. allocate sufficient, appropriately qualified and experienced resource to the Project in order to achieve completion within any stipulated timeframes;

2.3.3. acting reasonably and in good faith, cooperate with the Authority in all matters relating to the Project; and

2.3.4. before the Start Date, obtain, and at all times maintain, all necessary licences and consents and comply with all relevant legislation in relation to:

(a) the Services (including the Works);

(b) the use of the Service Provider’s equipment;

(c) the use of all documents, information and materials provided by the Service Provider or its agents, subcontractors, or employees relating to the Services.

2.4. The Service Provider acknowledges and agrees that:

2.4.1. the Authority entered into the Call-Off Contract Phase 2 on the basis of the Investment Grade Proposal and that the Investment Grade Proposal is accurate and complete in all material respects, and is not misleading; and

2.4.2. if it considers that the Authority is not, or may not, be complying with any of the Authority’s dependencies specified in the Investment Grade Proposal, the Service Provider shall be entitled to such remedy as agreed by the Parties in the Call-Off Contract Phase 2 for such event: 

(a) to the extent that the Authority’s failure to comply with the dependencies restricts or precludes performance of the Services by the Service Provider; and

(b) if the Service Provider, promptly after the actual or potential non‑compliance has come to its attention, has notified details of the Authority's  non-compliance in writing and the Authority fails to rectify such non-compliance within reasonable time.
2.5. If required by the Authority under the Project Brief, the Service Provider shall, as a condition precedent to the Call-Off Contract Phase 2 taking effect or at any time thereafter promptly upon request by the Authority, procure the execution and delivery to the Authority of either (at the Authority’s sole discretion): 

2.5.1. a parent company guarantee (in the form set out in Schedule 8) guaranteeing the Service Provider’s performance of its obligations pursuant to the Call-Off Contract; or 

2.5.2. an on demand performance bond in the form set out in Schedule 8 on terms satisfactory to the Authority (acting reasonably) that may be required by the Authority if the Service Provider's (or where applicable its Parent Company's) credit rating with one or all of the three major credit rating agencies (S&P, Fitch and/or Moody's) falls below the “investment grade” or is withdrawn; or where the above doesn’t exist, its rating from Dun & Bradstreet (“D&B”) falls below a Composite Credit Appraisal Score of 3 or is withdrawn; or where ratings from none of the three major rating agencies nor D&B exists, ratings from any other recognised rating agency falls below the corresponding trigger levels.  

Such performance bond shall cover:

(a)
 20% of the present cumulative cash value of future savings guaranteed under this Agreement and the relevant Call-Off Contract using a discount rate of 6.09% (or such other rate as may be prescribed from time to time in H.M. Treasury Green Book provided that, if a different discount rate is specified in the Project Brief, that discount rate shall apply to the exclusion of any other discount rate stipulated or referred to in this condition) where Actual Savings have been equal or more than Anticipated Savings in the past 12 months or since the start of the guarantee period (whichever is longer).and/or

(b)
the greater of (i) 20%  of the present  cumulative cash value of future savings guaranteed under this Agreement and the relevant Call-Off Contract; and (ii) the aggregate value of (i) above plus the value of past savings shortfalls (expressed as a percentage of Anticipated Savings) in either case using a discount rate of 6.09% (or such other rate as may be prescribed from time to time in H.M. Treasury Green Book, provided that if a different discount rate is specified in the Project Brief, that discount rate shall apply to the exclusion of any other discount rate stipulated or referred to in this condition), where Actual Savings have been less than Anticipated Savings in the last 12 months or since the start of the guarantee period (whichever is longer).

3. High Level Appraisals

3.1. If the Project Brief specifically requires the provision of DTA, the Service Provider shall submit a DTA for each of the Premises falling within the scope of the Project Brief within twenty (20) Business Days of the Start Date or such period as may be specified by the Authority in the Project Brief:

3.1.1. using the DTA template to be provided by the Authority; 

3.1.2. identifying at feasibility level the potential annualised savings from an identified system or Premises;

3.1.3. in accordance with the guidance on DTA to be provided by the Authority.  

3.2. Notwithstanding the obligation to provide a DTA within twenty (20) Business Days (or such period as referred to in condition 3.1), the Service Provider shall give the Authority five (5) Business Days notice of the date on which it will issue the completed DTA.  

3.3. Within a further ten (10) Business Days (or any period as stated in the Authority’s Project Brief) of receipt of a DTA submitted in accordance with condition 3.1 above or such period as the Authority may specify in the Project Brief, the Authority shall either:

3.3.1. confirm in writing to the Service Provider that it approves the DTA; or 

3.3.2. provide comments and/or suggestions for amendment. 

3.4. If the Authority has any comments and/or requests for amendment, the parties shall use all reasonable endeavours to agree such changes within a further five (5) Business Days (or any period as stated in the Authority’s Project Brief or latest DTA guidelines issued by the Authority) of the Service Provider receiving the Authority's comments or such other period as the Authority may stipulate.  Neither party shall unreasonably withhold or delay their agreement to a proposed change.  However, if the Authority requests changes to the DTA to ensure that it complies with the Project Brief or any other requirement of the Authority previously notified to the Service Provider, the Service Provider shall be obliged to make such changes.  This process for acceptance of the DTA may continue until the Authority formally accepts the DTA, except that, should the DTA require a further two rounds of comment and/or request for amendment from the Authority, the Authority shall have the option to terminate the Call-Off Contract (or such part of the Call-Off Contract as relevant to the specific DTA).
4. Investment Grade Proposal
4.1. Within sixty (60) Business Days of the Start Date or such period as the Authority may specify in the Project Brief, the Service Provider shall prepare and submit an initial draft of the Investment Grade Proposal for each of the Premises within the Project scope:

4.1.1. using the template to be provided by the Authority;

4.1.2. in accordance with good industry practice, the latest guidance on Investment Grade Proposal which shall be provided by the Authority and any other requirements set out in the Project Brief;

4.1.3. taking into account any further information or comments received from the Authority.
4.2. Notwithstanding the provision of template Investment Grade Proposal by the Authority in accordance with condition 4.1.1, each Investment Grade Proposal shall incorporate the following detail:

4.2.1. the Savings Guarantee which shall be given on a building by building basis or on a portfolio Project basis as specified by the Authority in the Project Brief;

4.2.2. the Services and Works to be carried out in the Premises;

4.2.3. the Contract Sum and Contract Sum Analysis, including the contract duration;
4.2.4. a business case showing costs and savings over the Call-Off Contract Term including clarity on the Charges paid to the Service Provider and the savings to the Authority;

4.2.5. base line energy consumption for the Premises;

4.2.6. Energy Audit reports to include (but not be limited to) the information requested in the Information to Tender; 

4.2.7. schedules of equipment for each item including type, manufacturer, model and manufacturer’s performance data plus commentary on previous installations of this equipment by the Service Provider (i.e. volume over time period) should also be included; 

4.2.8. maintenance costs in accordance with manufacturer’s recommended maintenance schedule; 

4.2.9. Implementation programme dates including:

(a) Lead-time assumed for any relevant statutory consents

(b) Lead-time for key components

(c) Clear list of the steps to be performed to implement an ECM or package of ECMs

(d) Anticipated start date of on-site Works

(e) Period of commissioning

(f) Anticipated handover date following Works

(g) Proposed project milestones for the Works, including the Completion Date
(h) Any other project milestones including performance reporting dates
(i) Proposed payment schedule to be linked to milestones, including proposed methodology for certification (if relevant) and the Savings Guarantee achieved at that milestone;

4.2.10. based upon the proposed installation costs and guaranteed annualised savings, define the £/tonne of CO2e saved per annum on a lifecycle basis, including the grid factor being used in the calculation of Anticipated Savings; 

4.2.11. confirmation of the level of compatibility of the proposals with existing systems (i.e. controls, hydraulics etc) to which the proposed installations has any direct interface. This description must provide data on both manufacturer and type of interface proposed; 

4.2.12. the programme assumptions that have been applied, including programme/project plans, landlord’s consent, access and site constraints, and town and building code planning issues;

4.2.13. the Payback Calculation and Payback Period calculated by use of the Payback Model, including any assumptions on price of Utilities;

4.2.14. any consequential compliance obligations (either at law, contractual or otherwise) arising as a result of the proposed Works;

4.2.15. open book pricing of the proposed Works and Services with cost breakdowns to account for (without limitation):

(a) equipment costs;

(b) installation and commissioning costs (incorporating labour rates and component costs);

(c) project management costs; and

(d) overheads and other costs such as health and safety compliance;

4.2.16. details of the proposed Measurement and Verification Services and costs associated therewith;
4.2.17. impacts on maintenance of the Premises and associated costs;
4.2.18. confirmation of compatibility with existing systems used in the Premises; 
4.2.19. details of any Authority dependencies, including a clear summary box of all Authority dependencies, why the dependency arise and the impact of failure to meet the dependencies, the summary box will be highlighted in the contents and introduction sections;
4.2.20. Confirmation that the Investment Grade Proposal does not alter any of the contract terms or intent of the contract terms created through the Agreement and the Call-Off Contract Phase 1 signed by the Authority and Service Provider unless clearly stated, and such changes are to also be stated in the contents and introduction sections; and
4.2.21. any other requirement of the Authority notified to the Service Provider pursuant to this condition 4.
4.3. Where a Project consists of multiple Premises and the Service Provider is required to submit multiple Investment Grade Proposals, the Authority acknowledges and agrees that the Service Provider may submit draft Investment Grade Proposals in accordance with condition 4.1 above in stages rather than all together.

4.4. Within twenty (20) Business Days of receipt of an Investment Grade Proposal(s) submitted in accordance with condition 4.1 above or such period as the Authority may specify in the Project Brief, the Authority shall either:

4.4.1. confirm in writing to the Service Provider that it approves the draft Investment Grade Proposal; or

4.4.2. provide comments and/or suggestions for amendment.

4.5. If the Authority has any comments and/or requests for amendment, the parties shall use all reasonable endeavours to agree such changes within ten (10) Business Days of the Service Provider receiving the Authority's comments or such period as the Authority may stipulate. Neither party shall unreasonably withhold or delay their agreement to a proposed change.  However, if the Authority requests changes to the Investment Grade Proposal(s) to ensure that it complies with the Project Brief or any other requirement of the Authority previously agreed with the Service Provider, the Service Provider shall be obliged to make these changes.

4.6. The Service Provider shall forward the revised Investment Grade Proposal(s) to the Authority within twenty one (21) Business Days (or such other period as stated in the Project Brief) of agreeing the changes pursuant to condition 4.5.

4.7. Within fourteen (14) Business Days of receipt of the revised Investment Grade Proposal(s) or such period as the Authority may specify in the Project Brief the Authority shall either:

4.7.1. approve the Investment Grade Proposal(s) by notice in writing to the Service Provider; or

4.7.2. provide further comments and/or requests for amendment.

4.8. If the Authority provides further comments and/or requests for amendment, the provisions of conditions 4.5 to 4.7 shall apply except that, should the resulting revised Investment Grade Proposal(s) require further comment and/or request for amendment from the Authority, the Authority shall have the option to terminate the Call-Off Contract (or such part of the Call-Off Contract as relevant to the specific Investment Grade Proposal).

4.9. If the Service Provider fails to provide the draft Investment Grade Proposal(s) to the Authority within the timescales set out in condition 4.1 the Authority shall be entitled to make the Deduction as set out in the Call-Off Contract Phase 1 for each week (or part thereof) that the Service Provider fails to achieve timescales required for delivery of the Investment Grade Proposal(s) as set out in conditions 4.1. 

4.10. The parties hereby acknowledge and confirm that the Deduction that may be made pursuant to these conditions, at the rate agreed in the Project Brief, represents a genuine pre-estimate of the loss that is anticipated to be suffered by the Authority consequent to a failure by the Service Provider to comply with its obligations pursuant to this condition 4. 

5. Costs and Fees

5.1. Subject to condition 5.5, all costs of incurred by the Service Provider in putting forward its Investment Grade Proposal in response to a particular Project Brief shall be for the Service Provider's own account.

5.2. The Service Provider's costs for production of the Investment Grade Proposals shall, subject to condition 5.5 and/or an early (no fault) termination at the request of the Authority, be capitalised by the Service Provider into the Payback Calculation.  

5.3. At the Authority's discretion, and as notified by the Authority to the Service Provider (either in the Project Brief or during the preparation of the initial draft of the Investment Grade Proposal), the Service Provider's costs for the Measurement and Verification Services shall be:

5.3.1. capitalised by the Service Provider into the Payback Calculation; or

5.3.2. invoiced for in arrears by the Service Provider on a monthly basis; or 

5.3.3. as stated in the Call-Off Contract.
5.4. If the Service Provider cannot meet the defined performance parameters set by the Authority in the Call-Off Contract Phase 1 through its Investment Grade Proposal (for example, achieving minimum energy savings and/or maximum Payback Periods), the Service Provider shall not be entitled to be reimbursed for any costs incurred by it in connection with the Service Provider's preparation of the Investment Grade Proposal as set out in Clause 29.6.

5.5. If the Authority has accepted an Investment Grade Proposal but decides (for whatever reason) that it does not wish to proceed with the Works and Services, the Authority shall pay to the Service Provider the amount set out in the Call-Off Contract Phase 1 and agreed by the Authority (acting reasonably) as representing the reasonable and proper costs of preparation of such Investment Grade Proposal as evidenced by the Service Provider (to the satisfaction of the Authority).The Authority shall have no liability in relation to a claim for any loss of profit, opportunity, goodwill, or for any indirect or consequential losses arising out of the Authority's decision not to accept the Investment Grade Proposal or not to proceed with the Investment Grade Proposal.

6. Authority Obligations
The Authority shall:

6.1. provide the Service Provider with such information, data and assistance as reasonably necessary in order for the Service Provider to be able to perform the Services, including details relating to energy consumption and cost and/or the operational costs of the Premises, provided that the Authority shall not be liable for any inaccuracy or discrepancy in such information or data or for any inaccuracy or discrepancy or omission in relation to any information or data contained in any Project Brief.  The Service Provider hereby confirms that it shall be the Service Provider's responsibility to verify all information or data which is provided to it by the Authority whether in the form of the Project Brief or otherwise, at its own cost and expense; and

6.2. provide the Service Provider with access to such part or parts of the Premises, at such times and for such periods as permitted by the Authority, as is reasonably necessary for the Service Provider to be able to perform the Services (including the detailed assessment of the Premises for the purposes of providing the Investment Grade Proposal(s), in relation to the Works and the provision of the Measurement and Verification Services) provided that the Service Provider shall not interfere with the operations of the Authority in the Premises in its provision of the Services.

7. Progression to carry out Works and Services 
7.1. Following acceptance by the Authority of the Investment Grade Proposal(s) pursuant to condition 4, the Authority may (at its sole discretion) notify the Service Provider that it wishes to proceed with the Services outlined in such accepted Investment Grade Proposal and enter into the Call-Off Contract Phase 2 with the Service Provider.
7.2. In addition to the notification given pursuant to condition 7.1 the Authority shall notify the Service Provider which Special Conditions are applicable to the Services and will be incorporated into the Call-Off Contract Phase 2. Within 10 Business Days of receipt of such notice or within the period specified in the Project Brief but subject to condition 7.3 below the Service Provider shall execute the relevant Call-Off Contract Phase 2.

7.3. The Parties will work together (acting reasonably and in good faith) in order to finalise the Contract Sum to be inserted for the provision of the Services.  

7.4. The Service Provider shall as soon as possible and in any event within twenty (20) Business Days of notification being given pursuant to condition 7.1 or within the period specified in the Project Brief, prepare and thereafter maintain a detailed master programme and method statements for the Call-Off Contract Phase 2 supported by individual packages or programmes which comprise the implementation stage Works.  The programmes shall include key dates for the submission of detailed design proposals, Authority review periods, construction commencement and completion dates.

7.5. Within twenty (20) Business Days of notification being given pursuant to condition 7.1 or within the period specified in the Project Brief, the Service Provider shall confirm that the CDM Co-ordinator has been appointed, where appropriate, for each of the Works packages.

7.6. Once the Call-off Contract Phase 2 is signed by the Parties, the Service Provider will liaise with the Authority's representative and relevant building managers to agree a detailed installation programme including but not limited to means of access, the location of materials, storage areas and welfare facilities.

7.7. During the duration of the Call-Off Contract Phase 2, the Service Provider will set up, monitor and report to the Authority's representative on request in relation to progress and status of:

7.7.1. design and procurement activities including the design work and submissions from sub-contractors;

7.7.2. the status and flow of information throughout the implementation stage;

7.7.3. any issues causing or with the potential to cause delays to the programme; and

7.7.4. health and safety compliance issues.

7.8. The Service Provider shall prepare a construction stage health and safety plan and submit the same to the Authority's representative for approval within thirty (30) Business Days of notification being given pursuant to condition 7.1 or within the period specified in the Project Brief.

7.9. The Service Provider will liaise as necessary with all relevant public authorities, utilities, fire officers and any other relevant authorities during the duration of the Call-Off Contract Phase 2 and obtain all statutory approvals required to carry out the Works and the Services.

7.10. The Service Provider undertakes that it will throughout the implementation, construction and commissioning stage of the Services provide pro-active liaison with staff and staff representatives in the Properties where Works and Services are being carried out and with the occupants of any surrounding buildings which may be indirectly affected by any aspect of the Works and Services.

7.11. The Service Provider shall, at its own cost and expense, obtain and manage all construction permits during the duration of the Call-Off Contract Phase 2.

7.12. The Service Provider will also (acting reasonably and in good faith) co-operate fully with other Service Providers or other suppliers of goods, works or services appointed by the Authority who may be engaged from time to time within the Premises where Works and Services are being carried out and provided and the Service Provider will attend meetings, as necessary, to liaise and co-ordinate installations. The Service Provider shall manage all interfaces between the Premises and the Works and Services and between the Service Provider and all occupiers of the Properties and other suppliers of goods, works or services which impact directly or indirectly on the performance of the Works or the delivery of the Services by the Service Provider.

7.13. The Service Provider shall also prepare a method statement and commissioning and handover plan relating to all equipment supplied as part of the Works and Services. All commissioning standards must be clearly stated by the Service Provider and commissioning and handover of equipment must be carried out in accordance with good industry practice and all generally applicable standards.

7.14. If the Authority decides not to proceed with the Services (even though it has accepted the Investment Grade Proposal) it shall notify the Service Provider as soon as possible and the Authority shall reimburse the Service Provider for its costs incurred in accordance with condition 5.5.

7.15. Where the Service Provider proposes to procure works or services from sub-contractors in accordance with the provisions of this Agreement, such services or works shall be procured having regard to and in accordance with the requirements of the Authority's responsible procurement policy, standing orders and other relevant corporate governance policies and practices, as detailed in the Project Brief and as subsequently varied, revised or supplemented.

7.16. In relation to costs to be incurred by the Service Provider in connection with the provision of the Services (including the Works), the Service Provider shall disclose to the Authority on an open book accounting basis, all discounts rebate and other financial benefits received from suppliers or sub-contractors which have the effect, directly or indirectly, of increasing the level of mark up on costs enjoyed by the Service Provider in excess of the level(s) set out in Schedule 4 (or as set out in the Service Provider’s Investment Grade Proposal if the level of mark-up is lower), and the benefit of any such discounts, rebates or other financial benefits, to the extent that they cause, directly or indirectly, the level of mark up on costs to exceed the level(s) set out in Schedule 4, shall accrue for the benefit of the Authority.

7.17. The Service Provider acknowledges that the Premises will remain in occupation by business users throughout the duration of the Call-Off Contract Phase 2. The Service Provider will therefore arrange its activities so as to ensure that they do not have a material adverse effect on the use of the Premises during the period in which the Services (including the Works) are being provided.

7.18. The Service Provider will at all relevant times comply fully with the Authority's policies and other requirements from time to time relating to security, health and safety, protection of assets and installations, access, environmental compliance and otherwise as set out in the Project Brief and as revised, varied or supplemented from time to time thereafter.

7.19. Throughout the duration of the Call-Off Contract Phase 2, the Service Provider shall provide competent and qualified staff or organisations to fulfil the roles of Project Manager, Projects Safety Manager, CDM Co-ordinator, Designer and Lead Designer and such other specific roles as the Authority may specify (acting reasonably) in connection with the Project.

7.20. The Service Provider will (acting reasonably and in good faith) consult with the Authority in relation to standards of equipment and installation. The Service Provider will provide the Authority with such information as the Authority reasonably may require relating to equipment (including details of the manufacturer, model and specification) and, where requested by the Authority, provide evidence reasonably satisfactory to the Authority as to the number of units of equipment in production, installations completed and any available market data or feedback concerning the operation and/or maintenance history of equipment.
7.21. Where Services result in any changes to the Authority’s Premises (including maintenance and operating), all changes are to be documented by the Service Provider and the Service Provider shall provide all necessary assistance and information to update the Authority’s relevant records and processes. 
8. Measurement and Verification Services
8.1. The Service Provider shall be responsible through the performance of the Measurement and Verification Services for measuring its performance of the Call-Off Contract during the Payback Period in the manner and at the frequencies set out in calculation of Actual Savings.  The Service Provider shall provide the Authority with details of any aspects of its performance which fail to meet the requirements of the Call-Off Contract. The Authority may at all reasonable times observe, inspect and satisfy themselves as to the adequacy of the Measurement and Verification Services (including without limitation carrying out sample checks and the use of third party measurement and verification specialists).

8.2. If at any time any of the Measured Assets or Warranted Assets are achieving less than 80% (or any other percentage stated in the Project Brief) of their stated Anticipated Savings as notified by the Service Provider pursuant to its monitoring obligations set out in condition 8.1, the Authority shall notify the Service Provider (and such notice shall be a "Warning Notice") and conditions 8.4 and 8.5 shall apply. 
8.3. If any Measured Asset or Warranted Asset are achieving less than 70% (or any other percentage stated in the Project Brief) of its stated Anticipated Savings:

8.3.1. the Authority may issue Warning Notice (s) and conditions 8.4 and 8.5 shall apply; and/or 
8.3.2. the Authority may instruct the Service Provider to remove the Measured Asset or Warranted Asset and replace with an equivalent asset which has a utilities consumption in line with the Call-Off Contract Phase 2 at the cost of the Service Provider.

8.4. Without prejudice to the Authority's rights under Clause 28 and/or the Authority’s right to terminate under the Call-Off Contract and any other express rights under the Call-Off Contract or the Agreement, if:

8.4.1. the Service Provider receives four (4) or more Warning Notices in any three (3) month rolling period; or

8.4.2. any one Warning Notice is issued in relation to the combined underperformance of all of the Measured Assets and Warranted Assets in the Project, 

the Authority may by notice to the Service Provider increase the level of its monitoring of the Service Provider, and the Service Provider shall bear its own costs and indemnify and keep indemnified the Authority at all times from and against all reasonable costs and expenses (if any) incurred by or on behalf of the Authority in relation to such increased level of monitoring.

8.5. If the Service Provider fails to rectify failures which are the subject of any Warning Notice set out in condition 8.3 within three (3) months of the date of such Warning Notice, the Authority shall be entitled to terminate the Call-Off Contract (or relevant part thereof if the Project involves multiple Premises) in accordance with Clause 28 and/or any termination rights in the Call-Off Contract.  

9. Savings Guarantee
9.1. The Service Provider shall guarantee the Anticipated Savings as set out in the Payback Calculation ("Savings Guarantee") from the Completion Date provided that the Authority follows the maintenance regime outlined in the operation and maintenance manuals to be provided by the Service Provider.

9.2. Within 20 Business Days of the end of each Contract Year, the Service Provider will provide the Authority with a report setting out the following amounts (calculated in accordance with calculation of Actual Savings):

9.2.1. the Actual Savings and the Anticipated Savings for that Contract Year;

9.2.2. the Actual Savings and the Anticipated Savings since the commencement of the Payback Period (calculated on an annual basis);

9.2.3. a reconciliation of the Actual Savings against the Anticipated Savings for that Contract Year:

9.2.4. any Shortfall; and

9.2.5. any Excess.

9.3. The parties shall use their reasonable endeavours to agree any matters in dispute within 20 Business Days following receipt by the Authority of the Annual Reconciliation Report. If the Service Provider and the Authority fail to agree the matters in dispute then either of them may refer the matter of disagreement to disputes resolution in accordance with Clause 27 of the Agreement.

9.4. If the Annual Reconciliation Report shows:

9.4.1. an Excess, this will be shown as a credit to the Service Provider in the Annual Reconciliation Report, which the Service Provider can set-off against underperformance in any subsequent Contract Year;

9.4.2. a Shortfall, this will be shown as a debit to the Service Provider in the Annual Reconciliation Report and the Service Provider will also be liable for such shortfall. The Service Provider will investigate the cause of the Shortfall and, if required by the Authority, shall issue a notice to the Authority indicating what measures it will take to improve the performance of the Services. Such measures will be at the cost of the Service Provider.

9.5. If the Annual Reconciliation Report shows:

9.5.1. that the Actual Savings are equal to or exceed the Anticipated Savings, the Savings Guarantee will be deemed to have been achieved and the Service Provider will be released from the provisions of this condition 9 for that year to the extent the Actual Savings equalled or exceed Anticipated Savings during such period;

9.5.2. a Shortfall, the Authority will have the option to require the Service Provider to pay to the Authority, the Shortfall Value within ten (10) Business Days of the date of the Annual Reconciliation Report. If in any future Financial Reconciliation Year, any prior Shortfall is made up, then the amount paid under this condition 9 may be refunded to the Service Provider and any Excess in that future Financial Reconciliation Year reduced by the amount repaid; or

9.5.3. if the Service Provider's engagement under this Agreement has been terminated due to Service Provider default pursuant to Clause 28.1, the Service Provider will be liable to pay to the Authority the remainder of the total Savings Guarantee (during the Payback Period) less the total of any Actual Savings which the Authority has received and less the amount of all costs which the Authority would have had to incur in order to receive the benefit of the total Savings Guarantee had the Service Provider not committed a breach of this Agreement, calculated at the date of such termination.

If the Authority does not for any reason enforce its rights in respect of requiring a payment to be made to it in relation to any Shortfall, such failure shall not constitute or be deemed to be a waiver of the Authority's rights under this condition 9.

9.6. If any Premises covered by the Savings Guarantee were vacated by the Authority for any reason then the Anticipated Savings and the Actual Savings attributable to that Premises will from that date onwards be excluded from the Annual Reconciliation Report, irrespective of whether the Premise is under or over performing. If the Authority makes any other changes to the Measured Assets and/or the Warranted Assets and/or the Premises during the Payback Period, any adjustment to the Savings Guarantee pursuant to this condition shall be calculated on the basis that the Service Provider shall be placed in no better and no worse position than it would have been in had the relevant change not occurred.

9.7. The Service Provider hereby warrants to the Authority that all Warranted Assets supplied by the Service Provider will throughout the Payback Period be fit for purpose and will operate (subject to the performance of normal maintenance in accordance with manufacturer's recommendations as disclosed by the Service Provider in writing) as intended and envisaged in the Investment Grade Proposal.

9.8. Unless stated otherwise in the relevant Call-Off Contract, this condition 9 shall survive termination of this Agreement for any reason, and the Service Provider shall continue to be bound by the terms of this condition 9.
SCHEDULE 2B - WORKS SPECIAL CONDITIONS

[If applicable, Special Conditions relating to Works should be inserted here]

SCHEDULE 2C - SPECIAL CONDITIONS OF CONTRACT FOR OUTPUT SERVICES

[If applicable, Special Conditions relating to Output Services should be inserted here]

Additional Definitions

Unless the context indicates otherwise the following expressions shall have the following meanings in addition to the meanings set out in the Agreement:

"Acceptance Tests" means the tests to be carried out to verify that the Equipment complies with the Investment Grade Proposal and with any other requirements of the Authority;

“Completion Certificate” means the certificate the Authority shall issue to the Service Provider when the Equipment has passed the Site Acceptance Tests;
"Defect" means any deficiency in the quality or performance of the Equipment or of the Services due to faulty materials and/or workmanship;

"Equipment" means the equipment specified in the Investment Grade Proposal to be installed at the Premises, but excluding the Service Provider’s Equipment;

“Installation Completion Date" means the date by which the Equipment is to have been installed and passed all Acceptance and Performance Tests.

"Installation Services" means those parts of the Services so described in the Investment Grade Proposal;

"Performance Tests" means the tests detailed in the Investment Grade Proposal to be carried out in order to demonstrate that the performance of the Equipment is in line with the Investment Grade Proposal;

"Site Acceptance Tests" means the tests set out in the Investment Grade Proposal (or otherwise reasonably required by the Authority) which are to be carried out by the Service Provider by the Installation Completion Date;

“Output Services” means the level of electric, heat, or any other output stated in the Investment Grade Proposal.

1. Agreement to Supply

1.1 The Service Provider shall supply the Output Services and the Authority shall pay the Service Provider the Charges in accordance with those procedures and any other terms and conditions of the relevant Call-Off Contract. The Service Provider shall not depart from any aspect of a Call-Off Contract unless prior approval to do so has been obtained in writing from the Call-Off Co-ordinator.

2. The Equipment

2.1 If the Authority orders Output Services under the Call-Off Contract Phase 2, the provisions of this condition 2 shall replace Clause 16 of the Agreement and shall apply to the supply of those Output Services under the relevant Call-Off Contract Phase 2.

2.2 The quantity, quality and description of the Equipment shall be as specified in the Call-Off Contract Phase 2.

2.3 The Equipment shall be fully compatible with the Authority’s equipments and the Premises.

2.4 The Authority relies on the skill and judgment of the Service Provider in the supply of the Equipment and the performance of each Call-Off Contract.

2.5 The condition of the Equipment at any time during the period of the Call-Off Contract Phase 2 will meet the requirements set out in the Investment Grade Proposal.

2.6 The Service Provider acknowledges that it:

2.6.1 has sufficient information about the Authority and the Project Brief and that it has made all appropriate and necessary enquires to enable it to supply the Equipment and to perform the Services in accordance with the Call-Off Contract Phase 2.

2.6.2 shall neither be entitled to any additional payment nor excused from any obligation or liability under the  Call-Off Contract due to any misinterpretation or misunderstanding by the Service Provider of any fact relating to the Project Brief or otherwise to the Call-Off Contract; and 

2.6.3 shall comply with all lawful and reasonable directions of the Authority relating to its supply of the Equipment or performance of the Services.

2.7 Save as the Authority may otherwise direct, the Service Provider is deemed to have inspected the Premises prior to entering into the Call-Off Contract Phase 2 so as to have understood the nature and extent of the Services to be carried out under the Call-Off Contract Phase 2 and be satisfied in relation to all matters connected with the performance of the Call-Off Contract Phase 2.

2.8 The Service Provider shall be responsible for the accuracy of all drawings, documentation and information supplied to the Authority by the Service Provider in connection with the provision of the Equipment and shall pay the Authority any extra costs occasioned by any discrepancies, errors or omissions therein.

2.9 The Service Provider will provide the Equipment and any Services in accordance with any programme that may be set out in or agreed in accordance with the Call-Off Contract Phase 2 and any update thereof. 
3. The Services

Where the Investment Grade Proposal provides for the provision of Output Services and/or Installation Services the following provisions apply:

3.1 In respect of the Installation Services, the Service Provider shall:

3.1.1 carry out the Installation Services on the dates listed in the Call-Off Contract Phase 2 and in accordance with any programme agreed or specified in accordance with condition 6 and the Call-Off Contract and any update thereof and in accordance with any milestones included in such programme;

3.1.2 apply to the Call-Off Co-ordinator for permission to deliver the Equipment or Service Provider's Equipment to the Premises; and

3.1.3 arrange and be responsible for the reception and unloading at the Premises of all Equipment and Service Provider's Equipment delivered for the purposes of the Call-Off Contract Phase 2.

3.2 From the commencement of the Call-Off Contract Phase 2 and for the duration of the Call-Off Contract Phase 2 the Service Provider will, subject to and in accordance with the provisions of the Call-Off Contract Phase 2, provide the Services and the Equipment to the Authority and will provide all labour including supervision thereof, all materials, plant, equipment and resources required for the purposes of the Call-Off Contract Phase 2 whether the same is specified in or reasonably to be inferred from the Call-Off Contract Phase 2.

3.3 In respect of the Output Services the Service Provider shall:

3.3.1 supply the Output services in accordance with the Investment Grade Proposal;

3.3.2 make no delivery of materials, plant or other things nor commence any Works on the Authority’s Premises without obtaining prior approval in writing from the Call-Off Co-ordinator;

3.3.3 provide all labour including supervision and the Service Provider's Equipment, the Equipment and all other resources required for the purposes of the Call-Off Contract Phase 2, whether the same is specified in or reasonably to be inferred from the Call-Off Contract Phase 2;

3.3.4 supply the Output Services so that the condition of the Equipment and/or the Premises at any time during the period of the Call-Off Contract Phase 2 shall meet the requirements set out in the Investment Grade Proposal and/or in the Call-Off Contract Phase 2 and (at its own expense) upon the request of the Authority prove to the Authority's entire satisfaction that the condition of the Output Services comply with the standards required by the Call-Off Contract Phase 2;

3.3.5 comply with the requirements as to Call-Off Contract Phase 2 management set out in the Investment Grade Proposal and otherwise in accordance with condition 6 and the Call-Off Contract Phase 2;

3.3.6 provide the Output Services in accordance with any Call-Off Contract Phase 2 programme that may be set out or agreed in accordance with condition 6;

3.3.7 employ the Key Personnel to supervise the supply of the Output Services;  

3.3.8 apply in writing to the Call-Off Co-ordinator for approval prior to any changes to the Key Personnel;

3.3.9 provide the Output Services such that the condition of the Premises and the location at which they are provided is either no worse than it was before the supply of the Output Services or will meet the requirements set out in the Investment Grade Proposal; and

3.3.10 on completion of the Installation Services remove the Service Provider’s Equipment, and all plant, equipment and unused materials and shall clear away from the Premises and from the area adjoining and surrounding the Premises all rubbish arising out of the Installation Services and leave the Premises and the area adjoining and surrounding the Premises in a neat and tidy condition.

3.3.11 on completion or termination of the Call-Off Contract Phase 2 remove the Equipment (unless stated otherwise in the Call-Off Contract Phase 2), and clear away from the Premises and from the area adjoining and surrounding the Premises all rubbish arising out of the performance of the Call-Off Contract Phase 2 and leave the Premises and the area adjoining and surrounding the Premises in a neat and tidy condition.

3.4 Notwithstanding anything in the Investment Grade Proposal or in any Call-Off Contract, all Equipment supplied by the Service Provider pursuant to the Call-Off Contract Phase 2, including without limitation all signs forming part of the Services, shall conform in all respects to the standards applicable or capable of applying thereto. 

3.5 Access to the Premises shall not be exclusive to the Service Provider but shall be limited to such Service Provider’s Personnel and Service Provider’s suppliers as are necessary to enable the execution of the Services and the performance of the Call-Off Contract Phase 2 concurrently with the execution of work by others.  The Service Provider shall co-operate with such others as the Authority may reasonably require.

3.6 The Authority shall have the right at the cost of the Service Provider at any time during the execution of the Services and during the duration of the Call-Off Contract Phase 2 to order in writing:

3.6.1 the removal from the Premises and/or any other site owned or occupied by the Authority of any materials relating to the execution of the Services and/or performance of the Call-Off Contract Phase 2 which in the opinion of the Authority are either hazardous, noxious or not in accordance with the Call-Off Contract Phase 2; and/or

3.6.2 the substitution of proper and suitable materials; and/or

3.6.3 the removal and proper re-execution notwithstanding any previous test thereof or interim payment thereof of any Services or Equipment which, in respect of material or workmanship, is not in the opinion of the Authority in accordance with the Call-Off Contract Phase 2 and/or the Investment Grade Proposal. 

4. Warranties and Representations

4.1 For the purposes of construing the warranties in condition 4.2, references to the Equipment or the Services will include any part of the Equipment or Services. Each warranty will be construed as a separate warranty and will not be limited or restricted by reference to, or inference from, the terms of any other warranty or any other term of the Call-Off Contract Phase 2 and/or the Agreement.

4.2 Without prejudice to any other warranties expressed elsewhere in the  Call-Off Contract, the Agreement or implied by law, the Service Provider warrants, represents and undertakes to the Authority that:

(a) without prejudice to conditions 4.2.(b) to 4.2.(g) (inclusive), the Services and Equipment shall be to the reasonable satisfaction of the Authority;

(b) the Output Services and the Equipment shall conform in all respects with any sample approved by the Authority and in the absence of a sample, all of the Output Services and the Equipment supplied shall be within the normal limits of industrial quality; 

(c) the Output Services and the Equipment shall operate in accordance with the relevant technical specification and shall correspond with the requirements of the Investment Grade Proposal and with any particulars specified in  the Call-Off Contract Phase 2; 

(d) the Output Services and the Equipment shall conform in all respects with the requirements of any statutes, orders, regulations or bye-laws from time to time in force, and shall conform fully to all relevant applicable standards and to all relevant applicable British (BS) (or equivalent) and International (ISO) standards;

(e) all obligations of the Service Provider pursuant to  the Call-Off Contract Phase 2 shall be performed and rendered by appropriately experienced, qualified and trained Service Provider’s Personnel with all due skill, care and diligence, including but not limited to, best industry practice, in accordance with its own established internal procedures and in accordance with the Investment Grade Proposal and standards referred to therein (without limiting the generality of this condition);

(f) the Output Services and the Equipment will be provided using materials and equipment that are of sound and satisfactory design and quality and in accordance with the Investment Grade Proposal and the standards referred to therein;

(g) all materials and/or goods and equipment supplied under the Call-Off Contract Phase 2 and any of the Output Services and the Equipment (or any part thereof) designed or replaced by the Service Provider will in all respects be fit and sufficient for all the purposes for which they are ordinarily used or for which they are intended (awareness of which purposes the Service Provider acknowledges) and for any particular purpose made known to the Service Provider by or on behalf of the Authority and in particular but without limitation will be capable of operation as part of any system referred to in the Project Brief and be so fit at least for the period of the Call-Off Contract Phase 2 or for any period stated in the Project Brief as the expected or intended life of the Services or the Equipment or such system, and will have a rate of deterioration no more than is reasonably to be expected of high quality, reliable, well designed and engineered, materials, goods and equipment; and
(h) it has the right to grant to the Authority all licences (including without limitation all rights to sub-license) of all and any Intellectual Property Rights contemplated by the Call-Off Contract Phase 2.
4.3 The Service Provider shall ensure that any software, electronic or magnetic media, hardware or computer system used or supplied by the Service Provider in connection with the Call-Off Contract Phase 2 shall:
4.3.1 not have its functionality or performance affected, or be made inoperable or be more difficult to use by reason of any data related input or processing in or on any part of such software, electronic or magnetic media, hardware or computer system; and

4.3.2 not cause any damage, loss or erosion to or interfere adversely or in any way with the compilation, content or structure of any data, database, software or other electronic or magnetic media, hardware or computer system used by, for or on behalf of the Authority, on which it is used or with which it interfaces or comes into contact.

4.4 The Service Provider shall ensure that any variations, enhancements or actions undertaken by the Service Provider in respect of such software, electronic or magnetic media, hardware or computer system shall not affect the Service Provider’s compliance with condition 4.3.

4.5 The Service Provider will (at its own expense) upon request by the Authority prove to the Authority's entire satisfaction that the Equipment, the Output Services, materials and workmanship comply with the standards required by the Call-Off Contract Phase 2, including without limitation, with the warranties in condition 4.2.

4.6 The provisions of this condition 4 are without prejudice to the Authority’s other rights under the Call-Off Contract Phase 2 and the Agreement.
5. Delivery, Property and Risk

5.1 The Equipment shall be delivered at the Service Provider’s cost at the place, on the date or dates and at or within the times and dates specified in the Investment Grade Proposal or (as the case may be) in the Call-Off Contract Phase 2 (including in any document forming part of the Call-Off Contract Phase 2).  

5.2 Except where otherwise provided in the Call-Off Contract Phase 2, delivery shall include the unloading, stacking or installation at the Service Provider’s sole risk of the Equipment by the Service Provider’s staff or the Service Provider’s suppliers or carriers at such place as the Authority or duly authorised person shall reasonably direct.

5.3 Where any access to the Authority’s Premises is necessary in connection with delivery or installation, the Service Provider and the Service Provider’s subcontractors or suppliers shall at all times comply with the reasonable requirements of the Authority’s security procedures. 

5.4 The Authority shall allow the Service Provider access to the Authority’s network or any part thereof in line with the Investment Grade Proposal if required to comply with its obligations under the Call-Off Contract Phase 2, provided that the Service Provider complies with any access requirements of which it is notified. 

5.5 The Authority shall be under no obligation to accept or pay for any Equipment supplied earlier than the date for delivery determined in accordance with condition 5.1.

Property in Equipment

5.6 Legal and beneficial title in the Equipment shall remain with the Service Provider or a third party funder as set out in the Investment Grade Proposal for the duration of the Call-Off Contract Phase 2. The Authority agrees to take reasonable steps to assist the Service Provider in ensuring that the Equipment does not become annexed to the Premises.

5.7 The Authority shall obtain any necessary consent from any landlord, mortgagee or debenture holder and any necessary licenses from any other persons having an interest in or a charge over the Premises for the installation and running of the Equipment.
6. Programme and Installation Completion
6.1 On or before 7 days from the commencement date of the Call-Off Contract Phase 2, the Service Provider shall submit to the Call-Off Co-ordinator for his comment the programme for the execution of the Services showing:

6.1.1 the sequence and timing of the activities by which the Service Provider proposes to carry out the Installation Services;

6.1.2 the access required;

6.1.3 the planned Installation Completion Date;

6.1.4 the anticipated numbers of skilled and unskilled labour and supervisory staff required for the Installation Services when the Service Provider is working on the Premises;

6.1.5 the respective times for submission by the Service Provider of drawings and operating and maintenance instructions and for the comment by the Call-Off Co-ordinator;

6.1.6 the times by which the Service Provider requires the Authority:

(a) to furnish any drawings or information;

(b) to provide access to the Premises;

(c) to have completed any necessary civil engineering or building work outlined in the Call-Off Contract Phase 2; and

(d) to provide any equipment, materials or services which are stated in the Call-Off Contract Phase 2 to be provided by the Authority.

6.2 The Call-Off Co-ordinator shall comment on the programme submitted by the Service Provider in accordance with condition 6.1 above or return it marked ‘no comment’ within 14 days of its submission by the Service Provider.  Unless the Call-Off Co-ordinator returns the programme marked ‘no comment’ the Service Provider shall revise the programme taking the comments of the Call-Off Co-ordinator into account and resubmit it for further comment by the Call-Off Co-ordinator in accordance with condition 6.1 above.

6.3 The programme shall be in such form as may be set out in the Call-Off Contract Phase 2 or as may reasonably be required by the Call-Off Co-ordinator.

6.4 The Service Provider shall not without the Call-Off Co-ordinator's written instruction or by means of a written variation make any material alteration to the agreed programme.

6.5 If the Call-Off Co-ordinator decides that progress under the Call-Off Contract Phase 2 does not match the programme, he may instruct the Service Provider to revise the programme.  The Service Provider shall thereafter revise the programme at the Service Providers' cost to show the modifications necessary to ensure completion of the Installation Services by the Installation completion date. 

6.6 The Call-Off Co-ordinator shall notify the Service Provider if he decides that the rate of progress of the Installation Services is too slow to meet the Installation completion date and that this is not due to a circumstance for which the Service Provider is entitled to an extension of time under the Call-Off Contract Phase 2.

6.7 Following receipt of notice under condition 6.6 the Service Provider shall take such steps as may be necessary and as the Call-Off Co-ordinator may agree to remedy or mitigate the likely delay, including revision of the programme. The Service Provider shall not be entitled to any additional payment for taking such steps.
7. Inspection, Testing, Rejection and Guarantee

7.1 Prior to putting the Equipment into operational use, the Service Provider will carry out the Acceptance Tests to ensure that the Equipment conforms with conditions 2.1 to 2.5 (inclusive) and 4.2 and meets the outputs outlined in the Investment Grade Proposal.

7.2 Where the Investment Grade Proposal does not specify the Acceptance Tests for the Equipment, the Service Provider will carry out such tests on the Equipment as are necessary to ensure that the Equipment conforms with conditions 2.1 to 2.5 (inclusive) and 4.2 and meets the outputs outlined in the Investment Grade Proposal.

7.3 The Service Provider will, if required by the Authority, give 14 days’ notice to the Authority of the date when the Acceptance Tests are to be undertaken in order that a representative, agent, employee or sub-contractor of the Authority may attend and witness the Acceptance Tests.

7.4 For each individual piece of Equipment which passes the Acceptance Tests, the Service Provider will issue a certificate of conformity, a copy of which shall be sent immediately to the Authority.

7.5 If any Equipment fails the Acceptance Tests, the Service Provider will, at its expense, take such action as is necessary to ensure that the Equipment passes the Acceptance Tests.  No Equipment will, without the prior written consent of the Authority, be certified or indicated by the Service Provider as fit for use by the Authority until it has passed the Acceptance Tests. The Service Provider will provide such information to the Authority as is requested by the Authority in relation to failure of the Acceptance Tests including, without limitation, test sheets or test reports.

7.6 Unless agreed otherwise, the Service Provider shall guarantee, and ensure at its own cost, that for the period of the Call-Off Contract Phase 2 that the Equipment shall be (a) free from Defects and (b) comply with conditions 2.1 to 2.5 (inclusive) and 4.2 and meets the outputs outlined in the Investment Grade Proposal.
7.7 Without prejudice to condition 7.6, the Service Provider shall as required re-perform free of charge to the Authority any Services or any part thereof which in the Authority's reasonable opinion fails to meet the requirements of all due skill, care and diligence as set out in this Agreement

7.8 Nothing in this condition shall prejudice any rights which the Authority may have including rights of rejection.
8. Defects 

8.1 Upon receipt of notice of defect the Service Provider shall with all speed and at its own expense make good the Defects specified.  If the Service Provider fails to make good the Defects within, a reasonable time, such time not exceeding 1 month, the Authority may, at its option, terminate the Call-Off Contract Phase 2 in whole or in part. Without prejudice to any of the Authority’s other termination rights, the Service Provider will remove the Equipment at its own cost in the case of such Termination and make good the Premises to the condition it was in prior to installation of the Equipment.
9. Site Acceptance Tests

9.1 If the Call-Off Contract Phase 2 provides for the Services to be completed in sections, the provisions of this condition shall apply to each such section as well as to the whole of the Services. This condition 9 shall apply where the Call-Off Contract Phase 2 includes Site Acceptance Tests.

9.2 The Service Provider shall give the Authority's representative 14 days' notice of the date after which the Service Provider shall be ready to carry out the Site Acceptance Tests. Unless otherwise agreed, the Service Provider shall carry out the Site Acceptance Tests within 21 days from the notice or on any such day or days as the Call-Off Co-ordinator may notify to the Service Provider. The Authority shall be entitled to witness all Site Acceptance Tests.

9.3 The Service Provider shall upon completion of the Site Acceptance Tests forthwith forward to the Call-Off Co-ordinator certified copies of the results of the Site Acceptance Tests.

9.4 If the Site Acceptance Tests are being unduly delayed by the Service Provider, the Call-Off Co-ordinator may by notice require the Service Provider to carry them out within 21 days from the receipt of such notice.  The Service Provider shall make the Site Acceptance Tests on such days within the said 21 days as the Service Provider may fix and of which he shall give notice to the Call-Off Co-ordinator.  If the Service Provider fails to carry out or procure the carrying out of the Site Acceptance Tests within the said time the Authority may proceed itself to carry out the Site Acceptance Tests at the risk and expense of the Service Provider and the cost of carrying out the Site Acceptance Tests shall be recoverable by the Authority from the Service Provider. 

9.5 Without prejudice to condition 9.6 below, if any part of the Equipment fails to pass the Site Acceptance Tests due to any act, fault, or omission of the Service Provider or due to any breach of the Call-Off Contract Phase 2 by the Service Provider, they shall be repeated within a reasonable time upon the same terms and conditions.  All costs which the Authority may incur in the repetition of the Site Acceptance Tests shall be recoverable by the Authority from the Service Provider. 

9.6 If the Equipment fails to pass the Site Acceptance Tests (including any repetition thereof) by the Installation completion date, the Call-Off Co-ordinator shall be entitled (at the Authority’s sole option) either (a) to reject the Equipment, in which case the Authority shall be entitled to exercise its rights of termination or (b) to allow the Service Provider to utilise the Equipment, or such part thereof as it elects, and to reduce the Charges so retained by such amount as in the Authority’s reasonable opinion reflects the defects therein which resulted in the failure to pass the Site Acceptance Tests.
9.7 The Authority shall be entitled to recover from the Service Provider any Losses incurred by the Authority in connection with the carrying out of the Site Acceptance Tests in accordance with this condition. 
10. Performance Tests

10.1 This condition shall apply if the Call-Off Contract Phase 2 requires Performance Tests to be carried out.

10.2 The Performance Tests shall be carried out at such times as may be set out in the Call-Off Contract Phase 2 or if no times are set out as soon as reasonably practicable.

10.3 The Service Provider shall perform the Performance Tests at its own costs using industry recognised standards for testing.  

10.4 The Call-Off Co-ordinator or the Service Provider shall be entitled to order the cessation of any Performance Tests if damage to Equipment or personal injury is likely to result from continuation.   

10.5 If the Equipment fails to pass the Performance Tests (or repetition thereof) or if the Performance Tests are stopped before the Completion Date they shall subject to condition 10.6 be repeated as soon as practicable thereafter. Any costs incurred by the Authority solely by reason of the repetition of the Performance Tests shall be recoverable by the Authority from the Service Provider.  The Authority shall permit the Service Provider to make adjustments and modifications to any part of the Equipment before the repetition of the Performance Tests. All adjustments and modifications shall be made by the Service Provider with all reasonable speed and at his own expense.  The Service Provider shall if required by the Call-Off Co-ordinator submit for approval details of the adjustments and modifications which he proposes to make.

10.6 The Call-Off Co-ordinator may notify the Service Provider that the Authority requires the carrying out of the adjustments or modifications under condition 10.5 to be postponed. In such event the Service Provider shall remain liable to carry out the adjustments or modifications and successful Performance Tests within a reasonable time of being notified to do so by the Call-Off Co-ordinator.  

10.7 The results of Performance Tests shall be compiled and evaluated by the Authority in the manner detailed in the Call-Off Contract Phase 2 or as is agreed between the Parties.  Any necessary adjustments to the results to take account of any differences between the operating conditions under which the Performance Tests were conducted and those detailed in the Investment Grade Proposal shall be made in accordance with the provisions contained therein or if the Call-Off Contract Phase 2 contains no provisions in a fair and reasonable manner.

10.8 If the Equipment fails to pass the Performance Tests (or any repetition thereof) within a reasonable time of the issue of the Completion Certificate then the Authority shall be entitled to reject the Equipment and shall be entitled to:

10.8.1 accept all or any part of the Services subject to such reduction in the Charges as may be reasonably determined by the Authority in agreement with the Service Provider; or

10.8.2 reject the Services and Equipment and terminate the Call-Off Contract Phase 2. Without prejudice to any of the Authority’s other termination right, the Service Provider will remove the Equipment at its own cost in the case of such Termination and make good the Premises to the condition it was in prior to installation of the Equipment.

SCHEDULE 2D - SPECIAL CONDITIONS OF MAINTENANCE

[If applicable, Special Conditions relating to maintenance Services should be inserted here]

SCHEDULE 2E - FINANCE SPECIAL CONDITIONS

[If applicable, this Schedule should include details of the financial arrangement stipulated in the Call-Off Contract Phase 2. If there are specific termination conditions relating to such financial arrangement which are to take precedence over the Clauses in the Agreement, please expressly state so in this Schedule]
SCHEDULE 3 - SERVICES
[This should incorporate the Service requirements and proposal from the tender]

SCHEDULE 4 - RATES
[This should incorporate the pricing response from the tender]

SCHEDULE 5A - CALL-OFF PROCEDURE
1. Request for Proposal
1.1. In requesting a proposal the Authority will issue a Request Form in the form set out in Schedule 5B, together with the Project Brief to the Service Provider;

1.2. Following receipt of the Request Form and Project Brief, the Service Provider shall immediately confirm receipt of such Request Form and then subsequently either:

1.2.1. respond to a Request Form by completing a Proposal as an offer capable of acceptance; or 

1.2.2. notify the Authority in writing that it does not intend to submit a Proposal.

The Service Provider shall respond to either 1.2.1 or 1.2.2 to the Authority by the date specified in the Request Form or, if no such date is specified, within 30 Business Days of receiving the Request Form, or by such other date as may be agreed with the Authority. A Proposal must remain valid for at least 90 Business Days from the date it is submitted to the Authority. The format, style and content of the response (including the Proposal) to be submitted by the Service Provider will be defined in the Project Brief.  

1.3. The Authority will set out its requirements in the Project Brief, including details of the minimum annualised Savings Guarantee, the maximum Payback Period and the costs, benefits and discount rate to be included in the Payback Calculation (as such terms are defined in Schedule 2A)

1.4. The Proposal to be submitted by the Service Provider in response to the Authority’s Request Form may be required to include a binding guarantee to deliver annualised Utilities (as defined in Schedule 2A) savings across the entire portfolio. This will be expressed in the relevant unit stating savings in each year across the portfolio for the Project duration.

1.5. The Service Provider will also be required to confirm its costs and mark-up that it will apply to its costs under the Proposal.

1.6. Notwithstanding the type of Proposal the Authority requires to be submitted pursuant to condition 1.2 above, the Service Provider’s Proposal shall provide a commitment that the Service Provider has the capability and capacity to undertake the Investment Grade Proposals (and the Services and the Works arising out of the Investment Grade Proposal) for the portfolio of Premises outlined in the Project Brief and shall specify (with sufficient clarity) the cost of providing the Investment Grade Proposals across the whole of the relevant portfolio.

1.7. For the avoidance of doubt the Service Provider's costs in putting together its Proposal shall be for the Service Provider's own account and the Authority shall have no liability for those costs. 

1.8. The Authority reserves the right to discontinue the Call-Off Procedure at any stage.
1.9. The Authority will decide whether or not to accept the Proposal.  If the Authority decides not to accept the Proposal it will notify the Service Provider of that fact and the Call-Off Procedure shall be discontinued.

1.10. If the Authority decides to accept the Proposal, it will follow the steps set out in paragraph 2.

1.11. If the Authority decides to accept the Proposal, the Service Provider shall enter into a Call-Off Contract Phase 1 with the Authority and comply with the provisions of this Agreement, Schedule 2A and any other requirements as specified by the Authority in the Call-off Contract Phase 1.

1.12. After entering into the Call-Off Contract Phase 1, the Service Provider shall complete the Investment Grade Proposal in line with the Call-Off Contract Phase 1 and submit the Investment Grade Proposal to the Authority in accordance with condition 4 of Schedule 2A.

1.13. The Authority and the Service Provider shall, if they agree the Investment Grade Proposal, do so in accordance with condition 4 of Schedule 2A.

1.14. Prior to the delivery of the Services, the Service Provider shall enter into a Call-Off Contract Phase 2 with the Authority and thereafter comply with the provisions of this Agreement, Call-Off Contract Phase 1, Schedule 2A and any other special conditions in Schedules 2B, 2C, 2D and/or 2E which have been identified by the Authority in the Call-off Contract Phase 2 as being applicable to the Services.

2. Ordering Placements

2.1. The Authority will issue a Purchase Order Requisition Number and send out a Call-Off Contract by post or, where the parties expressly agree, by electronic mail or by the Internet.

2.2. The Authority’s selection of the Service Provider to perform Services in relation to a Project shall be dependent on the Service Provider entering into a Call-Off Contract with the Authority.

3. Call-Off Contract Terms

3.1. If the Service Provider is selected to perform services subject to a specific Project Brief, such Services shall be governed by the Call-Off Contract.

Schedule 5B - Request Form TC "Schedule 7B - Request For Services (Mini-Competition) " \l 5 
Agreement Reference Number:

Request Form Number:


To: 

Address:

From: 


Date: 

This is a Request Form for the provision of Services in accordance with this Agreement referenced above. This is an enquiry document only, constituting an invitation to treat and it does not constitute an offer capable of acceptance. Your Proposal must be submitted as an offer capable of acceptance by the Authority; however such acceptance will not occur unless and until the Authority posts notice of acceptance to you. 

Attachment 1 of this Request Form sets out the Services required by the Authority, the commercial model to be used and other relevant information. 

In your Proposal, you must respond to the information requested in Attachment 1 by completing Attachment 2. 

Attached to this Request Form is a draft Call-Off Contract Phase 1. The Authority is under no obligation to award any Call-Off Contract as a result of this Request Form. The Special Conditions of Energy Savings Guarantee will apply to this Call-Off Contract Phase 1.
You must complete and return your Proposal by [


].  Please e-mail your Proposal, and send a paper copy to:

Name: 

e- mail address:

Postal address:

Telephone:

Fax:

Any queries regarding this Request Form should be directed to the above. Any queries regarding this Agreement should be directed to the Contract Manager named in this Agreement.

Signed:
__________________

for and on behalf of the Authority

Attachments: Attachment 1: Services to be provided and other relevant information

Attachment 2:   Service Provider’s Proposal 

Draft Call-Off Contract Phase 1

Attachment 1

[To be completed by the Authority or please attach the Project Brief as Attachment 1 of this Request Form]

1. Services to be provided and associated information

[Detail here all Services with full descriptions of what is required. 

You should also define other requirements you wish the Service Provider to respond to such as:

· A project Plan that clearly identifies the project milestones;

· details of any technical and/or functional specifications and/or any service levels (as applicable) of any Services required by the Authority to be delivered or achieved by the Service Provider;

· Working hours;

· CVs of the Personnel to be working on the Project;

· the Service Provider’s best price offer, including any price for producing the Investment Grade Proposals, based on the Charges listed in Schedule 4 to this Agreement; 
· any materials, equipment or goods required to provide the Services, including Service Provider IPR deliverables and Third Party IPR deliverables;
· any material assumptions or facts relied upon by the Authority in compiling it and any other material information which relates to the Services required to be provided and/or performed;

· Service levels, and measurement thereof;

· any warranties and/or representations required from the Service Provider;

· any additional requirements including terms and conditions.] 
2. Acceptance Criteria 

[If the Authority requires any deliverable (whether in isolation or in combination with other deliverables (eg as a solution, package, or system)) and/or any Service to be subject to acceptance and/or service validation tests (as applicable), define the acceptance criteria which the Service Provider must ensure]
3. Timetable

Commencement Date [complete only if different from the date of the Call-Off Contract]:
Call-Off Term:

4. The Authority’s Call-Off Co-ordinator

Name:

Address:

Phone:

Fax:

Email:
5. Additional insurance (if any) to be held by Service Provider:
[Delete as appropriate]

a) Employer’s liability insurance to be increased to £[X] million per incident;

b) Public liability insurance to be increased to £[X] million per occurrence with financial loss extension;

c) Professional indemnity insurance to be increased to £[X] million in the aggregate per annum for the duration of the Call-Off Contract/ Agreement and for 6 years after expiry or termination of the Call-Off Contract/Agreement; and

d) Product liability insurance to be increased to £[X] million in the aggregate per annum with financial loss extension.
6. Limits of Liability

[Authority to specify the relevant liability limit that is to apply to Call-Contract Phase 1 and Call-Off Contract Phase 2. Please state not applicable if no liability limit other than that specified in the Agreement has been agreed.] 
Attachment 2

Proposal

[To be completed by the Service Provider in line with the requirements specified in the Project Brief and the Request Form. The Proposal should include the following details as a minimum.]

1.    Proposed Solution

The Service Provider should detail how it proposes to deliver the requirements and Services set out in Attachment 1, including details of any equipment and materials required and service levels, as well as providing the Authority with any additional information on the Service Provider’s solution.

2.   Charges 


The Service Provider should set out the charges for the Services required, their provision and the contract model as set out in Attachment 1, taking into account that the rates used to calculate the Charges shall not exceed the Rates set out in Schedule 4 of this Agreement. This should also clearly state any price for producing the Investment Grade Proposal.
3.    Service Team and Personnel

Details of the Service Provider’s Manager, and Personnel, including grades and areas of responsibility. Please attach copies of CVs.

4.    Proposed sub-contractors (if any)

Name and contact details of proposed sub-contractor(s) and details of any proposed sub-contracted work:

5.    Proposed completion date 

[Complete only if different from duration/expiry date stated in Attachment 1]:

6.    Insurance

The Service Provider should confirm that additional insurance cover has/will be arranged according to the requirements (if any) set out in Attachment 1.

7.
Other Information 


Schedule 6A - Call-Off Contract PHASE 1 Template

To Produce an Investment Grade Proposal
Agreement Reference Number:

Call-Off Contract Number: 

THIS CALL-OFF CONTRACT is made the          day of


BETWEEN:

(1)
[



] (“the Authority”); and

(2)
[                                                 ], a company registered in……… Company Registration Number [                 ]) whose registered office is at [               



] (“the Service Provider”).

RECITALS:

A.
The Authority and the Service Provider have entered into an agreement dated [    
    ] which sets out the framework for the Service Provider to provide certain Services to the Authority (“the Agreement”).

B. 
The Authority wishes to procure the specific Services described in Attachment 1 pursuant to the terms contained therein, the Agreement and this Call-Off Contract Phase 1.

C.
In response to the Authority’s Request Form, the Service Provider has agreed to submit a Proposal detailing the Service Provider’s solution on the terms and conditions set out in this Call-Off Contract Phase 1. 

THE PARTIES AGREE THAT:

1.
CALL-OFF CONTRACT 

1.1
The terms and conditions of the Agreement shall be incorporated into this Call-Off Contract Phase 1. [WHERE THE FRAMEWORK AGREEMENT (AS FINALISED BY THE AUTHORITY CONCERNED) CONTAINS OPTIONAL SCHEDULES OR CLAUSES, IT WILL NEED TO BE CLEAR WHICH (IF ANY) APPLY OR (ALTERNATIVELY) ARE EXCLUDED]
1.2
In this Call-Off Contract Phase 1 the words and expressions defined in the Agreement shall, except where the context requires otherwise, have the meanings given in the Agreement. In this Call-Off Contract Phase 1 references to Attachment are, unless otherwise provided, references to attachment of this Call-Off Contract Phase 1.

2.
SERVICES

2.1
The Services to be performed by the Service Provider pursuant to this Call-Off Contract Phase 1 are set out in Attachment 1. 

2.2
The Service Provider acknowledges that it has been supplied with sufficient information about the Project and the Services to be provided and that it has made all appropriate and necessary enquiries to enable it to submit a Proposal in line with the Authority’s requirements under the Project Brief. The Service Provider shall neither be entitled to any additional payment nor excused from any obligation or liability under this Call-Off Contract Phase 1 or this Agreement due to any misinterpretation or misunderstanding by the Service Provider of any fact relating to the Services to be provided.  The Service Provider shall promptly bring to the attention of the Call-Off Co-ordinator any matter that is not adequately specified or defined in the Call-Off Contract or any other relevant document.

2.3
As stated in the Request Form, The Proposal to be submitted by the Service Provider in response to the Authority’s Request Form shall include a binding guarantee to deliver annualised Utilities (as defined in Schedule 2A) savings across
a) the entire portfolio of Premises; or

b) on a Premises by Premises basis

This will be expressed in the relevant unit stating savings in each year across the portfolio for the Project duration. 

2.4
The Service Provider’s Proposal shall provide a commitment that the Service Provider has the capability and capacity to undertake the Investment Grade Proposals (and the Services and the Works arising out of the Investment Grade Proposal) for the portfolio of Premises outlined in the Agreement and shall specify (with sufficient clarity) the cost of providing the Investment Grade Proposals across the whole of the relevant portfolio in the Proposal. 

2.5
The Service Provider acknowledges and agrees that as at the commencement date of this Call-Off Contract Phase 1 it does not have an interest in any matter where there is or is reasonably likely to be a conflict of interest with the Services provided to the Authority under this Call-Off Contract Phase 1.

3.
CALL-OFF TERM


This Call-Off Contract Phase 1 commences on the date of this Call-Off Contract Phase 1 or such other date as may be specified in Attachment 1 and shall continue in force for the Call-Off Term stated in Attachment 1 unless terminated earlier in whole or in part in accordance with the Agreement.

4.
CHARGES

4.1
The Service Provider shall be responsible for the cost of producing and submitting the Proposal in accordance with the Authority’s requirements under the Project Brief, the Agreement and this Call-Off Contract Phase 1, as well as the cost of providing the Authority with all relevant information regarding the Proposal. 

4.2
The maximum Charges for the Call-Off Contract Phase 1 for the Authority are:
£xxxx [either stated for the whole portfolio or on a Premises by Premises basis] 
5.
CALL-OFF CO-ORDINATOR AND KEY PERSONNEL

The Authority’s Call-Off Co-ordinator in respect of this Call-Off Contract Phase 1 is:

Name:

Address:

Phone:

Email:

The Service Provider’s lead contact in respect of this Call-Off Contract Phase 1 is.

Name:

Address:

Phone:

Email:

This Call-Off Contract Phase 1 has been signed by duly authorised representatives of each of the Parties.

	SIGNED

For and on behalf of the [Authority]

Signature:









Name: 








Title:









Date:











	SIGNED

For and on behalf of [the Service Provider]

Signature:








Name: 







Title:









Date:












Attachment 1

[To be completed by the Authority]

1. Services to be provided

[To be completed based on the Project Brief and the Proposal] 

Produce an Investment Grade Proposal covering [
] Premises in line with any Investment Grade Proposal template provided by the Authority.  

Services are to be provided in line with the Agreement, Request Form and Service Provider Proposal.  

In relation to condition 5.4 of Schedule 2A, the defined performance parameters applicable to this Call-Off Contract Phase 1 are:  [amend list content and values as applicable]

1. Projected Savings £xx of per annum
2. Projected Savings (kWh) of xx% per annum
3. Projected Savings (kWh) of xx kWh per annum

4. Generated energy of xx kWh per annum
5. Simple Payback period of yy years

6. Maximum total Charges of £zz
7. Minimum CO2e savings of xx tCO2e per annum
2. Timetable

Call-Off Contract Phase 1 commencement date [complete only if different from the date of the Call-Off Contract]:

The Service Provider has xx Business Days from the date of this Call-Off Contract to submit the Investment Grade Proposal. 

3. Expenses 

No expenses may be claimed by the Service Provider 

4. Amount of Deduction as specified in condition 4.9 of Schedule 2A

[Please specify the amount of Deduction (as defined in Schedule 2A) that the Authority is entitled to make for late delivery of the Investment Grade proposal, including any cap on such Deduction] 
If the Contractor fails to provide the draft Investment Grade Proposal(s) within the timescales set out within the key dates table, the Employer shall be entitled to deduct from the Contractor's costs for production of the Investment Grade Proposal(s) a sum equivalent to a percentage of 5% the Contractor's cost for production of the Investment Grade Proposal, for each week (or part thereof) that the Contractor fails to achieve these timescales, up to a maximum of 6 weeks delay or 30% deduction. 

5. Contact Details and Availability of Key Personnel
The Service Provider’s Key Personnel contact details are:

[ include relevant contact details here ]

The Service Provider’s Key Personnel shall be available at the following period of notice:

6. Limits of Liability
[Parties to specify the relevant liability limit that is to apply to Call-Contract Phase 1. Please state not applicable if no liability limit other than that specified in the Agreement has been agreed.]

Nothing contained herein limits or excludes either party’s liability for:

· death or personal injury caused by its negligence; and/or 

· fraud
7. Other information or conditions

Specify any other information or special conditions relevant to provision of Services under this Call-Off Contract

SCHEDULE 6B - CALL OFF CONTRACT PHASE 2 TEMPLATE

Agreement Reference Number:

Call-Off Contract Number: 

THIS CALL-OFF CONTRACT is made the          day of


BETWEEN:

(1)
[






]
(“the Authority”); and

(2)
[                                              
   ], a company registered in England and Wales (Company Registration Number [        
        ]) whose registered office is at  [               



] (“the Service Provider”).

RECITALS:

A.
The Authority and the Service Provider have entered into an Agreement dated [    
    ] which sets out the framework for the Service Provider to provide certain Services to the Authority (“the Agreement”).

B. 
The Authority wishes the Service Provider to provide the specific Services described in this Call-Off Contract Phase 2 and the Investment Grade Proposal pursuant to the terms of the Agreement, the agreed Investment Grade Proposal and this Call-Off Contract Phase 2.

THE PARTIES AGREE THAT:

1.
CALL-OFF CONTRACT 

1.1
The terms and conditions of the Agreement and Call-Off Contract Phase 1 shall be incorporated into this Call-Off Contract Phase 2. [WHERE THE FRAMEWORK AGREEMENT (AS FINALISED BY THE AUTHORITY CONCERNED) CONTAINS OPTIONAL SCHEDULES OR CLAUSES, IT WILL NEED TO BE CLEAR WHICH (IF ANY) APPLY OR (ALTERNATIVELY) ARE EXCLUDED]
1.2
In this Call-Off Contract Phase 2 the words and expressions defined in the Agreement shall, except where the context requires otherwise, have the meanings given in the Agreement.  In this Call-Off Contract Phase 2 references to Attachments are, unless otherwise provided, references to attachments of this Call-Off Contract Phase 2.

2.
SERVICES

2.1
The Services to be performed by the Service Provider pursuant to this Call-Off Contract Phase 2 are set out in Attachment 1 and the Investment Grade Proposal. 

2.2
The Service Provider acknowledges that it has been supplied with sufficient information about the Agreement and the Services to be provided and that it has made all appropriate and necessary enquiries to enable it to perform the Services under this Call-Off Contract Phase 2. The Service Provider shall neither be entitled to any additional payment nor excused from any obligation or liability under this Call-Off Contract Phase 2 or the Agreement due to any misinterpretation or misunderstanding by the Service Provider of any fact relating to the Services to be provided. The Service Provider shall promptly bring to the attention of the Call-Off Co-ordinator any matter that is not adequately specified or defined in the Call-Off Contract or any other relevant document.

2.3
The Service Provider shall provide the Services in accordance with the agreed Investment Grade Proposal, the provisions of the Agreement, Call-Off Contract Phase 1 and Call-Off Contract Phase 2 and shall ensure that the Savings Guarantee is delivered in line with the terms of the agreed Investment Grade Proposal. 

2.4
The timetable for any Services to be provided by the Service Provider and the corresponding Milestones (if any) and Project Plan (if any) are set out in Attachment 1. The Service Provider must provide the Services in respect of this Call-Off Contract Phase 2 in accordance with such timing and the Service Provider must pay liquidated damages in accordance with this Agreement of such an amount as may be specified in Attachment 1. The Service Provider shall be liable for the ongoing costs of providing the Services in order to meet a Milestone.

2.5
The Service Provider acknowledges and agrees that as at the commencement date of this Call-Off Contract Phase 2 it does not have an interest in any matter where there is or is reasonably likely to be a conflict of interest with the Services provided to the Authority under this Call-Off Contract Phase 2.

2.6
Where there is a discrepancy between Attachment 1 and Attachment 2, Attachment 1 will take precedence unless the Authority has agreed otherwise.

3.
CALL-OFF TERM

3.1
This Call-Off Contract Phase 2 commences on the date of this Call-Off Contract Phase 2 or such other date as may be specified in Attachment 1 and shall continue in force for the Call-Off Term stated in Attachment 1 unless terminated earlier in whole or in part in accordance with this Agreement. 
3.2
The Authority has an option, exercisable at its sole discretion, to extend the duration of the Call-Off Contract Phase 2 in respect of some or all of the Services for a further period or periods up to a total of three years (in three stages each of 12 month’s duration) by notice in writing to the Service Provider provided that such notice is served at least one month prior to the expiry of the initial duration of the Call-Off Contract Phase 2 or the expiry of any previous extension, if later

4.
CHARGES

Attachment 2 specifies the Charges payable in respect of the Services provided under this Call-Off Contract Phase 2. The Charges shall not increase during the duration of this Call-Off Contract Phase 2 unless varied in accordance with the Agreement.  The Service Provider shall submit invoices in accordance with the Agreement and the Charges shall be paid by the Authority in accordance with the terms of the Agreement. 

5.
CALL-OFF CO-ORDINATOR AND KEY PERSONNEL

The Authority’s Call-Off Co-ordinator in respect of this Call-Off Contract Phase 2 is:

Name:

Address:

Phone:

Email:

The Service Provider’s lead contact in respect of this Call-Off Contract Phase 2 is.

Name:

Address:

Phone:

Email:

Service Provider’s Key Personnel in respect of this Call-Off Contract Phase 2 are named in Attachment 2.
6.      TERMINATION

In the event of early termination of this Call-Off Contract Phase 2 in whole or in part in accordance with the terms of the Agreement or this Call-Off Contract Phase 2, the Parties shall be liable to pay the Termination Charges in accordance with Attachment 1 of this Call-Off Contract Phase 2. 

This Call-Off Contract Phase 2 has been signed by duly authorised representatives of each of the Parties.

	SIGNED

For and on behalf of the [Authority]

Signature:









Name: 








Title:









Date:











	SIGNED

For and on behalf of [the Service Provider]

Signature:








Name: 







Title:









Date:












Attachment 1

[To be completed by the Authority]

1. Services to be provided

[Please complete description of services in accordance with the agreed Investment Grade proposal] 

The accepted Investment Grade Proposal and Call-Off Contract Phase 1 define the Services to be provided under this Call-Off Contract   
The terms and conditions of this Agreement include the Agreement and Call-Off Contract Phase 1.  

2. Timetable

Call-Off Contract commencement date [complete only if different from the date of the Call-Off Contract]:

Service commencement date:

Call-Off Term:

Attach Investment Grade Proposal (including Milestones if applicable)
3. Liquidated Damages

Amount of liquidated damages per day (if any):

4. Expenses 

Expenses (if any) that the Service Provider may claim: 

5. Authority Account Details

Relevant account code and cost centre:

6. Authority Call-Off Co-ordinator

Name:

Address:

Phone:

Fax:

Email:
7. Availability of Key Personnel

The Service Provider’s Key Personnel shall be available at the following period of notice:

8. Other information or conditions

Specify any other information or special conditions relevant to provision of Services under this Call-Off Contract [i.e. Special Conditions in Schedules 2B, 2C, 2D and/or 2E]

9.  Details of Site Acceptance Test and Performance Test

[Please specify the relevant details for the Tests] 

10. Consequences of early termination

[Specify the amount of Termination Charges that are payable by each Party depending on the termination date and reason of termination]

	Termination Date
	Amount of Termination Charges Payable

	Year 1
	

	Year 2
	

	Year 3
	

	Year 4
	


11. Limits of Liability

[Parties to specify the relevant liability limit that is to apply to Call-Contract Phase 2. Please state not applicable if no liability limit other than that specified in the Agreement has been agreed.] 

12. Service Levels

[Please specify any applicable service levels or state not applicable if this is not relevant]

13.  Notice to disapply Clause 28.4
[Put not applicable if Clause 28.4 is to apply otherwise please state that the Authority hereby gives notice to disapply the provision of Clause 28.4 of the Agreement]   

14. Service Provider’s remedy under condition 2.4.2 of Schedule 2A 

[Please specify the remedy that the Service Provider is entitled to in the event that the Authority fails to comply with the Authority dependencies as set out in the Investment Grade Proposal.] 
The Contractor shall be due such damages, relief, compensation or such other remedy as is fit to the given circumstances and applicable consequences of any such default by the Authority.  Such remedy is only applicable if the dependency, why the dependency arises, the impact of failure to meet the dependency, the remedy, and how the remedy becomes applicable are all detailed clearly in the Investment Grade Proposal (this includes highlighting such circumstances in any summary section of the Investment Grade Proposal) and this Call-Off Contract Phase 2.

Attachment 2

[To be completed by the Service Provider]

1. Charges 

Charges to be specified on a time and materials or fixed fee basis. Please also specify maximum price for provision of the Services.

2. Key Personnel

The Service Provider’s Key Personnel (include grades and areas of responsibility):

3. Proposed sub-contractors (if any)

Name and contact details of proposed sub-contractor(s) and details of any proposed sub-contracted work:

4. Proposed completion date 

[COMPLETE ONLY IF DIFFERENT FROM DURATION/EXPIRY DATE STATED IN ATTACHMENT 1]

Attachment 3

Special Conditions for Call-Off

[Please specify the relevant Special Conditions from Schedules 2B, 2C, 2D and/or 2E that are to apply to the Services and set out the relevant Special Conditions as Appendix to this Attachment 3.]

SCHEDULE 7 - FORM FOR VARIATION

Agreement Parties:

Agreement Reference Number:

Call-Off Contract Number: 

Variation Number:
Authority Contact Details:

Service Provider Contact Details:

Date:

AUTHORITY FOR VARIATION TO AGREEMENT (AVC)

Pursuant to Clause 34 of this Agreement, authority is given for the variation to the Services and the Charges as detailed below. The duplicate copy of this form must be signed by or on behalf of the Service Provider and returned to the Call-Off Co-ordinator as an acceptance by the Service Provider of the variation shown below.

	DETAILS OF VARIATION
	AMOUNT (£)

	
	

	ALLOWANCE TO THE AUTHORITY
	

	EXTRA COST TO THE AUTHORITY
	

	TOTAL
	


...................................................................

For the Authority
	ACCEPTANCE BY THE SERVICE PROVIDER
	

	Date
	Signed




SCHEDULE 8 - PARENT COMPANY GUARANTEE, LEGAL OPINION AND PERFORMANCE BOND TEMPLATES

Appendix 1 – Form of Parent Company Guarantee

[Insert here as appropriate]

Appendix 2 – Form of Legal Opinion for use with Guarantee

[Insert here as appropriate]

Appendix 3 – Form of Performance Bond

[Insert here as appropriate]

� Directive 2012/27/EU of the European Parliament and of the Council of 25 October 2012 on energy efficiency, amending Directives 2009/125/EC and 2010/30/EU and repealing Directives 2004/8/EC and 2006/32/EC (OJ L 315, 14.11.2012, p. 1).


� http://www.ukconversionfactorscarbonsmart.co.uk/


� https://www.gov.uk/measuring-and-reporting-environmental-impacts-guidance-for-businesses






