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What is the problem under consideration? Why is government intervention necessary?

A parental order provides for a child to be treated as the lawful child of the applicants to the order
where the child was born by a surrogate. Section 54 of the Human Fertilisation and Embryology Act
2008 (“the 2008 Act”) replaces section 30 of the Human Fertilisation and Embryology Act 1990 (“the
1990 Act”) and permits civil partners and couples in an enduring family relationship to apply for a
parental order, in addition to married couples. The Parental Orders (Human Fertilisation and
Embryology) Regulations 1994 (“the 1994 Regulations”) and the Parental Orders (Human Fertilisation
and Embryology) (Scotland) Reguiations 1994 (“the 1994 Scotland Regulations”) apply out of date
adoption legislation, with medifications, to parental orders and need updating.

What are the policy objectives and the intended effects?

The Human Fertilisation and Embryology (Parental Orders) Regulations 2010 (“the 2010 Regulations”)
replace the 1994 Regulations and the 1994 Scotland Regulations and give effect {0 section 54 of the
2008 Act by ensuring that processes are in place for couples in an enduring family relationship and
couples in a civil partnership, as well as married couples, to apply for parental orders. The 2010
Regulations ensure that the policy in relation to parental orders is closely aligned with up to date
adoption legislation by applying the Adoption and Children Act 2002, the Adoption and Children
{Scotland) Act 2007 and the Adoption (Northern Ireland) Order 1987, with modifications, to parental
orders,

What policy options have been considered? Please justify any preferred option.
Two policy options were considered:
1. Make no change - maintain the current system

2. Replace the 1994 Regulations and the 1994 Scotland Regulations to reflect updated adoption
legislation and the additional groups that can apply for parental orders under the 2008 Act.

Option 2 is preferred to give effect to the parental order provisions in the 2008 Act, allowing couples in
a civil partnership, married or in an enduring family relationship to apply for parental orders. It is also
necessary to align the parental order processes with current adoption legislation.

When will the policy be reviewed to establish the actual costs and benefits and the achievement of the
desired effects? The review of the 2010 Regulations will fall within the review of the Human
Fertilisation and Embryology Act 2008, which will take place in November 2012.

Ministerial Sign-off For final proposal/implementation stage Impact Assessments:

I have read the Impact Assessment and | am safisfied that (a) it represents a fair and reasonable
view of the expected costs, benefits and impact of the policy, and (b) the benefits justify the
costs.

Signed by the responsible Minister:




ANNUAL COSTS

One-off (Transmon)

£70,000

Yrs

Average Annual Cost
(excluding oneg-off)

Description and scale of key monetised costs by ‘main

affected groups’ Costs are based on estimates of the costs to the
Ministry of Justice (MOJ) to update court rules, to other
organisations for updating guidance and the General Register
Office (GRO) for updating the Parental Order Register. The
£20,000 to the GRO was paid as part of the implementation costs
of the 2008 Act.

Total Cost (Pv)

£ 70,000

Other key non-monetised costs by ‘main affected groups' Ongoing costs will be absorbed by the
GRO and the MOJ. There will be a small increase in costs to the HM Court Service Service which

will reflect the increase in applications.

ANNUAL BENEFITS

One-off

F0

Yrs

Average Annual Benefit

Description and scale of key monetised benefits by ‘main
affected groups’

(excluding one-off)

Total Benefit (Pv)

£0

Other key non-monetised benefits by ‘main affected groups' The 2010 Regulations will ensure

equality, fairness and ease of process for applicants for parental orders.

Key Assumptions/Sensitivities/Risks There is likely to be a gradual increase in the number of parental
orders granted. This is likely to be a small increase and the costs related will be negligible.

NET BENEFIT (v

Price Base Time Period | Net Benefit Rang

Year 0 Years 0 ENA o £N/A

What is the geographic coverage of the policy/option? UK

On what date will the policy be implemented? April 2010

Which organisation(s) will enforce the policy? HM Court Service
What is the total annual cost of enforcement for these organisations? f£ O

Does enforcement comply with Hampton principles? Yes

Will implementation go beyond minimum EU requirements?

What is the value of the proposed offsetting measure per year?

What is the value of changes in greenhouse gas emissions?

No

Will the proposal have a significant impact on competition? _

Annual cost (£-£) per organisation M cro | Smal Mednum =
{excluding one-off) s EREeIn

Are any of these organisations exempt? No No N/A N/A
Impact on Admin Burdens Baseline (2005 Prices) {Increase - Decrease)
Increaseof £0 Decrease of £ minimal Net Impact £ small decrease

[ Key:

| Annual costs and benefits Constant Prices

sent Value '

[ e
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[Use this space (with a recommended maximum of 30 pages) to set out the evidence, analysis and
detailed narrative from which you have generated your policy options or proposal. Ensure that the
information is organised in such a way as to explain clearly the summary information on the preceding
pages of this form.]

Introduction
Background

1. Surrogacy can provide a vital opportunity, where a woman is unable to bear a child herself,
for a couple to have a child that is genetically related to one or both of them, However,
arranging for another woman, a surrogate, to carry a child on their behalf involves complex
and sensitive issues about the parenthood of any child born as a result. For instance, the
woman who gives birth is the child’s legal mother, even where the child is created from the
sperm and egg of the couple who commission the surrogacy. Therefore, to facilitate
surrogacy arrangements, there needs to be a legal process to transfer parenthood from the
surrogate (and her husband or partner if she has one) to the commissiocning couple.

2. The Human Fertilisation and Embryology Act 1990 (“the 1990 Act") to enable parenthood to
be transferred, by way of a parental order, from the birth parents to the couple who
commission the surrogacy. A parental order is made by the court, provided that certain
conditions are met. Approximately 50-70 parental orders are granted each year.

3. The 1990 Act also contained power to make Regulations that apply provisions of adoption
legislation, with modifications, to parental orders. The Parental Orders (Human Fertilisation
and Embryology) Regulations 1994 (“the 1994 Regulations”) apply adoption legislation for
England and Wales, and Northern Ireland, with modifications, to parental orders. The
Parental Orders (Human Fertilisation and Embryology) (Scotland) Regulations 1994 (“the
1994 Scotland Regulations”) apply Scottish adoption legislation, with modifications, to
parental orders.

4. Since the 1994 Regulattons were made there have been significant changes to adoption
legislation in England and Wales and in Scotland.” The 1994 Regulations and the 1994
Scotland Reguiations were not updated at the time of these changes because of the
impending review of the 1990 Act.

5. The 2008 Act amends and updates the 1990 Act. Provision in the 2008 Act extends the
category of persons who may apply for a parental order from married couples to civil
partners and couples in an enduring family relationship. These provisions were recently
considered by Parliament during the passage of the 2008 Act and did not form part of the
consultation on the 2010 Regulations.

6. The 2008 Act also contains powers to make Regulations which apply provisions of adoption
legislation, with modifications, to parental orders. The adoption legislation that may be
applied, with modifications, by the 2010 Regulations is specified in the 2008 Act.?

7. The 2010 Regulations, replace both the 1994 Regulations and the 1994 Scotltand
Regulations.

Reason for intervention

8. There are two reasons as to why intervention was necessary. It is necessary to make the
2010 Regulations to give effect to the parental order provisions in the 2008 Act, allowing

! The Adoption and Children Act 2002 and the Adoption and Children {Scotland) Act 2007.

2 The Regulations may apply the Adoption and Children Act 2002, the Adoption and Children (Scotland) Act 2007,
the Adoption (Scotland) Act 1978 and the Adoption (Northem Ireland) Order 1987, with modifications, to parental
orders.




couples in a civil partnership, married or in an enduring family relationship to apply for
parental orders.

9. Secondly the 2010 Regulations are necessary to align the parental order processes with
current adoption legislation.

Policy objective

10. The policy objective of the 2010 Regulations is to ensure that processes are in place for
couples in an enduring family relationship, married couples and couples in a civil
partnership to apply for a parental order, and to ensure that parental orders are alligned with
current adoption legislation.

The 2010 Regulations

11. The 2010 Regulations are wide ranging, covering provisions such as the legal status of a
person who is the subject of a parental order, how the Parental Order Register functions
and the factors a court must take into account when considering an application for a
parental order. Set out below is a summary of the main provisions of the 2010 Regulations.

The welfare of the child provisions

12. The 2010 Regulations apply, with modifications, provisions of current adoption legislation
which make the welfare of the child the paramount consideration of the court when
considering an application for a parental order. They also apply provisions that introduce a
welfare checklist which sets out matters that must be taken into account by the court when
considering a parental order application. The checklist includes, for example, the
requirement to consider the child’s particular needs, their ascertainable wishes and any of
the child’s characteristics the court considers relevant. The welfare checklist and the

_paramount consideration principle are new provisions introduced for parental orders by the
2010 Regulations, which were not in the 1994 Regulations or the 1994 Scotland
Regulations.

Parental orders

13. The 2010 Regulations make further provision about the effect of a parental order. They do
this by applying provisions of current adoption legislation, with modifications, to parental
orders. For example, the 2010 Regulations provide that once the order has been granted,
the child who is the subject of the parental order will be the legitimate child of the
commissioning couple and that the commissioning couple will have parental responsibility
for the child. Similar provision to the 1994 Regulations and the 1994 Scotland Regulations
is made by the 2010 Regulations in this respect.

Parental Order Register

14. The 1994 Regulations and the 1994 Scotland Regulations required the Registrar General to
set up and maintain the Parental Order Register. The 2010 Regulations continue to require
the Registrar General to hold and maintain the Register. The Parental Order Register is a
register of all parental orders made by the court and is linked to the register of live births.
Once a parental order has been made by the court the Registrar General marks the entry in
the register of live births as “Re-registered”. The 2010 Regulations also set out details of
access rights to the register and the index of the Register.

Court powers

15. The 2010 Regulations apply certain provisions of adoption legislation, with modifications, to
provide the court with the relevant powers to recover a child if removed from the
commissioning couple, without leave of the court, while the parental order application is
pending. The 2010 Regulations also set out the maximum penalty that could be faced if a
child is removed contrary to the Regulations.




Counselling
16. A person who is the subject of a parental order may apply for a copy of their original birth

certificate from the Registrar General. When the Registrar General receives this application,
the 2010 Regulations require that the applicant is made aware of the counselling services

available.

17. A person who is the subject of a parental order may also apply to the courts for information

about the parental order application and hearing. The 2010 Regulations also require the
courts to signpost counselling.

Other legisiation
18. As in the 1990 Act, the 2008 Act includes a regulation making power which provides for

references to adoption, adopted child and adoptive relationships in other legislation to be
read as including references to parental orders. These include, for example, ensuring that
the same prohibitions on marrying relatives apply to the subject of a parental order as to an
adopted person. These are set out in Schedule 4 to the 2010 Regulations.

Consultation

19.

20.

21.

The 2010 Regulations were subject to public consultation which ran from 1 September 2009
until 23 November 2009. Twenty five responses were received from a wide range of
stakeholders, including surrogacy organisations, other Government Departments and Local
Authorities.

In general, the respondents to the consultation welcomed the draft 2010 Regulations, in
particular the requirement on the court to ensure that the welfare of the child is the
paramount consideration when considering a parental order application.

The paragraphs below summarise the main changes to the 2010 Regulations following the
consultation responses. Further details of the consultation can be found in the consultation
report on the Department of Health website (www.dh.gov.uk).

Welfare provisions

22.

23.

24.

25,

26.

Current adoption legislation for England and Wales and Scotland ensures the welfare of the
child is the paramount consideration of the court when considering the adoption of a child.
This requirement is applied, with modifications, by the 2010 Regulations to parental orders.
All respondents who commented on this provision welcomed its application.

in addition, the 2010 Regulations apply, with modifications, the welfare checklist as set out
in adoption legislation to parental orders for England and Wales and Scotland. The checklist
sets out the matters a court should take into account when considering a parental order
application, for example any particular needs of the child.

The inclusion of these principles is in line with Government policy for the care of children
across all areas involving children.

Current adoption legislation in Northern Ireland does not make the child’s welfare the
paramount consideration of the court and does not include the welfare checklist in the same
way as the legislation for England and Wales and Scotland.

However, consuitation responses suggested that the welfare provisions which apply to
England and Wales and Scotland, should be replicated for Northern Ireland. The 2010
Regulations therefore apply current adoption legislation for Northern Ireland, with
modifications, to ensure the welfare of the child is the paramount consideration of the court
and to include the welfare checklist.

Counselling provisions
27. The draft 2010 Regulations require the Registrar General to inform the applicant of the

availability of counselling before disclosing any information about the parental order to the
applicant. Following consultation the 2010 Regulations now also require the courts to




signpost counselling before disclosing any information about the parental order application
or hearing.

Disclosure of information by the Courts

28. The courts may disclose information about the parental order application. Consultation
respondents highlighted that the information available from the courts for people who have
been adopted includes identifying information but the 2010 regulations did not permit this in
relation to parental orders. Therefore the 2010 Regulations were amended post consultation
to allow the courts to disclose identifying information to the appllcant in relation to parental

orders.

- Nationality

29. As a result of responses to the consultation and to ensure parity with adoption legislation,
the 2010 Regulations now ensure that where a parental order is made in the United
Kingdom and one, or both of the commissioning couple is a British citizen, the child, if not
already a British citizen, will become a British citizen.

Other issues

30. Foltowing the consultation other minor and technical changes have been made to the 2010

Regulations. Further details of the consultation responses and the Governments response
to them can be found on the Department of Health website.

Policy options
31. Two policy options were initially identified. These were to:
B make no change in relation to parental orders and maintain the current system; or

B replace the 1994 Regulations and the 1994 Scotland Regulations to reflect updated adoption
legistation and the additional groups that can apply for parental orders under the 2008 Act.

Benefits and risks
Option 1 — Maintain the current system
32. If the 2010 Regulations are not made full effect would not be given to the 2008 Act.

33. The 2008 Act allows civil partners and couples in an enduring family relationship, as well as
married couples, to apply for a parental order. This is consistent with wider Government
policy on promoting equality, as evidenced by the Civil Partnership Act 2004 and legislation
prohibiting discrimination on the grounds of sexual orientation. However, if the current
system is maintained there is no way of giving effect to the provisions of the 2008 Act which
wollld leave the Department open to risk of legal challenge and go agamst Departmental

equalities policy.
Option 2 — Replace 1994 Regulations and 1994 Scotland Regulations to reflect updated
adoption legislation and the additional groups that can apply for parental orders under the 2008
Act
34. Replacing the 1994 Regulations and the 1994 Scotland Regulations with the 2010
Regulations allows current adoption legislation to be applied, with modifications, in relation
to parental orders. _
35. The 2010 Regulations will ensure that the processes are in place to enable civil partners

and couples in an enduring family relationship (in addition to married couples) to apply for
parental orders, as provided for by the 2008 Act.

Costs
Option 1

36. Option 1 will not incur any set up costs as it will not be necessary to update any guidance or
court rules as there will be no policy changes.




37. Section 55 of the 2008 Act requires new regulations to be made as the power relates to the
Adoption and Children Act 2002 (and not the Adoption Act 1976 which the 1994
Regulations applies with modifications, to parental orders). Maintaining section 30 of the
1990 Act and the 1994 Regulations and 1994 Scotland Regulations would mean deciding
not to implement the changes made by the 2008 Act. Those provisions ensure equal
treatment for civil partners. A failure to implement the Act may leave the Secretary of State
vuinerable to challenge (which might incur legal and other costs).

Option 2

38. The costs incurred by option 2 reflect the work necessary to implement the policy changes
made by the 2008 Act. They are not directly related to the 2010 Regulations themselves.

39. Option 2 will incur costs of approximately £50,000. The majority of this sum reflects
estimated costs to the Ministry of Justice (MOJ) in the preparation of court rules relating to
parental orders. The court rules govern practice and procedures in the various courts.

40. It will also be necessary for other organisations, such as CAFCASS, to update literature and
guidance once the 2010 Regulations come into force. These will be one-off costs to the
organisations and have been included in the £50,000 estimate.

41. With the additional groups of couples that can apply for parental orders there will be some
additional costs for the HM Courts Service, but these can be met from existing allocations.
There will be a potentially small increase in applications for recovery of the child and also
applications for people to receive information about parental orders made in respect of them,
but these are not likely to be large in number and any costs can be met from existing
allocations. HM Courts Service will charge court fees to meet the costs of applications, as it

is required to recover its costs.

42. There will also be costs to the General Register Office (GRO) — across the UK —as itis
necessary to update the Parental Orders Register to take into account the additional groups
who may apply for parental orders. Costs were predicted to be £20,000 and were included
in the estimate from the GRO when applying for funds to implement the 2008 Act. Therefore,
these costs have already been accounted for as part of the implementation of the 2008 Act.

Equality issues

43. The Equality Impact Assessment, Annex A, sets out equality issues in further detail.

44. The Government believes that the 2010 Regulations are unlikely to have any adverse
impact on equality, including with regard to race, disability, age, gender, sexual orientation

and human rights.

45. The 2010 Regulations will have a positive effect, promoting equality of opportunity and
eliminating discrimination, specifically in terms of sexual orientation.

Enforcement, sanctions and monitoring

46. Parental orders are made by the courts, the registration of parental orders and maintenance
of the Parental Orders Register is the responsibility of the GRO. Therefore, it will be the
responsibility of HM Court Services to monitor the application and grant of parental orders
and the GRO to maintain the Parental Orders Register.

Implementation and delivery plan
47. It is intended that the 2010 Regulations will come into force on 6th Aprit 2010.

Post-implementation review

48. The review of the 2010 Regulations will fall within a wider review of the 2008 Act which will
take place in November 2012.

Summary and conclusion

49. Policy option 2 was the preferred option. It is necessary to make the 2010 Regulations to
give effect to the parental order provisions in the 2008 Act, allowing couples in a civil
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partnership, married or in an enduring family relationship to apply for parental orders. The
2010 Regulations are also necessary to align the parental order processes with current
adoption legislation.




Use the table below to demonstrate how broadly you have considered the potential impacts of your

policy options.

Ensure that the results of any tests that impact on the cost-benefit analysis are contained within

the main evidence base; other results may be annexed.

Type of testing undertaken Results in Resulis
Evidence Base? | annexed?

Competition Assessment No Yes
Small Firms Impact Test No Yes
Legal Aid No Yes
Sustainable Development No No
Carbon Assessment No No
Other Environment No No
Health Impact Assessment No Yes
Race Equality No Yes
Disability Equality No Yes
Gender Equality No Yes
Human Rights No Yes
Rural Proofing No Yes




Equalities Impact Assessment

Summary of the purpose and aim of the Human Fertilisation and Embryology (Parental
Orders) Regulations 2010

1.

A parental order transfers parental responsibility from a surrogate (and her partner if she
has one) to the commissioning couple. On average 50 — 70 parental orders are granted per

year.

Parental orders were introduced by the Human Fertilisation and Embryology Act 1980 (“the
1990 Act”), which sets out the eligibility criteria for a parental order (including the
commissioning couple being married).

The 1990 Act provides for a regulation making power which allows specific adoption
legislation to be applied, with modifications, in relation to parental orders. The Parental
Orders (Human Fertilisation and Embryology Regulations (“the 1994 Regulations”) and the
Parental Orders (Human Fertilisation and Embryology) (Scotland) Regulations 1994 (“the
1994 Scotland Regulations”) applied adoption legislation, with modifications, to parental
orders.

The Human Fertilisation and Embryology Act 2008 (“the 2008 Act”) updated the 1990 Act
replacing the sections relating to parental orders. The eligibility criteria remain unchanged
with the exception of people who might apply for a parental order. Couples in a civil
partnership and couples in an enduring family relationship (in addition to married couples)
will be able to apply for parental orders.

This change, made by the 2008 Act, is consistent with wider Government policy on
promoting equality, as evidenced by the Civil Partnership Act 2004 and legislation
prohibiting discrimination on the grounds of sexual orientation. The changes made by the
2008 Act were welcomed by equality groups such as Stonewall.

The 2008 Act also contains a regulation making power that allows specific adoption
legislation to be applied, with modifications, in relation to parental orders. The adoption
legislation that may be applied, with modifications, to parental orders is updated and is set
out in the 2008 Act.’

The Regulations are subject to the affirmative procedure and so will be debated in both
Houses of Parliament.

Assessment
Race/Religion or Belief

8.

10.

One of the provisions of adoption legislation which is applied, with modifications, by the
2010 Regulations to parental orders, relates to the factors a court must consider in deciding
whether to grant the parental order. The Adoption and Children Act 2002 (“the 2002 Act")
requires a court to give consideration to “a child’s particular needs”. This may involve
consideration of the child’s race or religion or belief. The 2010 Regulations apply this
provision, with modifications, in relation to parental orders and the Department believe that
this is an important consideration for parental order reporters.

We have considered whether there are any additional opportunities to promote equality of
opportunity that could be applied by the 2010 Regulations but do not feel that there are any

at the present time.

The 2010 Regulations are thought unlikely to help to eliminate harassment and are unlikely
to have an effect on relations between people of different religious or belief groups. The

¥ The Adoption and Children Act 2002, the Adoption (Scotland) Act 1978, the Adoption and Children (Scotland) Act
2007 and the Adoption {Northern Iretand) Order 1887
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reason for this is that the 2010 Regulations are not relevant to these issues. The 2010
Regulations are not relevant in relation to harassment.

Disability
11. The 2010 Regulations are unlikely to impact differently on people on grounds of disability.

12. A commissioning parent’s disability might be taken into account by the court in deciding
whether to grant a parental order. The welfare of the child must be the paramount
consideration of the.court in deciding whether to grant a parental order. In addition to this
when considering the welfare of a child the court is required to consider any particular
needs of the child, this could relate to a child’s disability and whether the commissioning
couple can provide the necessary care for the child.

Gender or fransgender

13. The 2010 Regulations are unlikely to impact differently on people on grounds of their
gender or transgender. The reasons for this are that, although it might be taken into account
by the court, is not specified in the 2010 Regulations as a factor for consideration and would
not in itself prevent the grant of a parental order. The criteria that must be fulfilled for a
couple to apply for a parental order are set out in the 2008 Act.

Age
14. The 2010 Regulations are unlikely to impact differently on people on grounds of their age.

15. The age of the commissioning couple and the surrogate are likely to have an impact on the
setting up the surrogacy arrangement and the treatment offered if it is undertaken at a
centre licensed by the Human Fertilisation and Embryology Authority. This is because as a
person gets older, their fertility will naturally decrease. Some surrogacy organisations
recommend that the commissioning couple are under the age of 45, as older than this may
be older than the natural child bearing age of a woman. However, the 2010 Regulations
relate to the making of the parental order, not to the surrogacy arrangement and therefore
issues around the surrogacy arrangement and the treatment of surrogates do not apply.

Sexual Orientation

16. The 2010 Regulations are thought likely to impact differently on people on grounds of their
sexual orientation. The reasons for this are that the 2010 Regulations give effect to the
provision that allows same sex couples to apply for parental orders. This was not possible
under previous legislation.

Consultation and actions

17. The Regulations were consuited on for three months from September to November 2009. A
full range of stakeholders were consulted. Further details of the consultation and
respondents can be found on the Department of Health website (www.dh.gov.uk)

18. No further equality issues were raised at consultation. A full Equalities Impact Assessment
will be carried out if any evidence comes to light which raises any further equality issues. A
positive impact is explicitly intended and very likely.

Conclusion

19. In granting a parental order, the paramount consideration of the court must be the welfare of
the child. There are criteria set out in the 2008 Act that must be fuifilled for a couple to apply
for a parental order and there are also additional considerations for the court set out in the .

Regulations.

20. The paramount consideration of the court in making the order is the child’s welfare.
However, other factors such as age, race, disability, religion or belief may also be taken into
consideration.
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Competition assessment

29. The Regulations maintain the link between adoption legislation and parental orders, and
current Government policy. The competition assessment is not relevant to these Regulations as
they will not affect ‘market’ structure or the ability of suppliers to enter or exit the market or to

compete.

Small Firms Impact Test

30. The Regulations do not affect small firms.
Legal Aid

31. The Regulations do not introduce new criminal sanctions or criminal penalties, therefore
there will not be potential impacts on the workload or HM Court Service or legal aid costs.

Health Impact Assessment

32. The Regulations do not have a significant impact on human health, lifestyle or demand on
NHS services, and therefore do not have any heaith impact relevant to this assessment.

Rural Proofing

33. The Regulations do not have an impact upon rural communities, they will not impact upon
the availability or cost of public and private services in rural areas, and there will be no impact

upon rural business.
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