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Race on the Agenda




RACE ON THE AGENDA SUBMISSION TO THE GOVERNMENTS EQUALITY DUTY REVIEW
ROTA has contributed to and is a signatory to submissions made by the Equality and Diversity Forum (EDF) and the Race Equality Coalition.  As such this submission is not intended to be a comprehensive argument for retaining and strengthening the Public Sector Equality Duty (PSED), but rather to reiterate some key points ROTA has already made at the GEO roundtable for the VCS sector; at the meeting with Martyn Henderson; and through our contribution to and signature on the EDF and Race Equality Coalition submissions.  It is also an attempt to pick up on certain points that arose through the engagement with the review.  Most importantly it gives strong case examples of how the PSED has been used and its effectiveness, which will illustrate its potential for reducing inequalities.
What are the costs and benefits of the PSED
Why History Matters

Lest we forget...

It must not be forgotten that the PSED is a legacy of the Stephen Lawrence Inquiry and is a hard fought element of the law.  To repeal the PSED or to reduce its powers would be to disregard this legacy.  The Race Equality Duty was passed as a result of the recommendations from the Stephen Lawrence Inquiry, and the duty was subsequently extended to the characteristics of disability and sex, and further extended under the Equality Act 2010 to a further five protected characteristics.  The manner in which the law has developed and been extended to protect a wide range of minority rights is evidence of its effectiveness and the scrutiny it has been through in this process of development.  To repeal the PSED or to reduce its powers would be to take many steps back in the advancement of equality.

Why legislation is the right way of achieving equality and change

The review has focused on the question of whether legislation is the best way of achieving equality and change.  It has been asked whether there are other ways of achieving equality and change, such as education.  The law and education are not mutually exclusive. The law serves an important educational purpose, and as argued by Lord Lester and as will be seen in the examples below, legislation and education depend upon each other.

The following extract from Lord Lester’s
 book ‘Race and Law’ succinctly expresses why legislation is important for achieving equality and change.  These points will be supported by evidence throughout this document.

In their first annual report, published in April 1967, the Race Relations Board summarised the role of legislation as follows:

1. A law is an unequivocal declaration of public policy.

2. A law gives support to those who do not wish to discriminate, but who feel compelled to do so by social pressure.

3. A law gives protection and redress to minority groups.

4. A law thus provides for the peaceful and orderly adjustment of grievances and the release of tensions.

5. A law reduces prejudice by discouraging the behaviour in which prejudice finds expression.

Why Opinion Matters
The PSED review has called for specific examples on the effectiveness of the Equality Duty.  It has emphasised that the submissions should not consist of opinions on the equality duty but should focus on hard facts and evidence.  Given the premature timing of the PSED review ROTA first and foremost wishes to urge that equal weight be given to the strength of opinion on the potential of the PSED.  Achieving equality outcomes is a gradual process and given the short span of time that the General Equality Duties (Oct 2011) and the Specific Equality Duties (January 2012) have been in force it is of the utmost importance that the strength of belief in the PSED be given equal weight in the review process.  This need will be reiterated through further evidence in this submission.
What follows is evidence of the potential of the Equality Duty to achieve equality outcomes.  More importantly it is evidence of the PSED being a formidable tool for individuals and groups who face considerable disadvantage and inequality to begin to challenge such inequality.

Since September 2012 ROTA has been delivering a two day training course on the Equality Act 2010, with the second day focusing on using the PSED to hold public authorities to account.  This training has been delivered to over 150 organisations across Hillingdon, Hounslow, Ealing, Kingston, Lambeth & Southwark, Greenwich, and Hackney.  Following the training many leaders of voluntary and community sector organisations feel that the PSED empowers them to hold public authorities account in advancing equality for disadvantaged and vulnerable people.  For example following the training in Kingston on the PSED on the 5th of March 2013, the CEO of the Kingston Centre for Independent Living has engaged in discussion with the Equalities Manager of the Kingston Council on its non-specific and vague equality objectives and intends to attend the next equalities meeting at the Council to address this issue.  She has liaised with four other VCS organisations in Kingston about continuing to use the PSED to hold to account public authorities in Kingston.  Furthermore, she intends to write to the local MP about the need to support the retention and the strengthening of the PSED.  The two members of staff from the council who attended the training have had discussion with the equalities manager about the equality objectives and have expressed interest in carrying on supporting the work of ROTA relating to the PSED.
Additional benefits

It is essential that public authorities in the exercise of their PSED lead by example.  The PSED has been a valuable tool in engaging voluntary organisations on equality issues and ensuring voluntary organisations comply with their equality obligations.  For example the importance of having good equality practices in order to be commissioned by public authorities to deliver services.  The argument being that due to public authorities’ obligations under the PSED they could only commission organisations that comply with the Equality Act and have good equality practices.  This has also been helpful in engaging, for example black, minority ethnic and refugee community organisations on various equality issues that they find to be sensitive amongst the populations they serve, i.e. LGBTI equality issues.

A Refugees in Effective and Active Partnership (REAP) project funded by Esmee Fairbairn on engaging leaders of BME&R organisations on LGBTI equality issues used public authority commissioning money as a carrot and the Equality Act  as a stick.  The reasoning was that in order to be commissioned to deliver public services it is essential that the organisation be equally accessible to everyone within the population they aim to serve.  Therefore they cannot discriminate against someone on the grounds of sexual orientation as this is something public authorities would need to have due regard to under the PSED when considering commissioning a service.

The project also engaged Afghani women in discussions on LGBTI equality.  The reasoning used was that prejudices children pick up at home about sexual orientation may manifest in the classroom or the playground resulting in behaviour that would result in disciplinary action by the school.  The PSED is the only provision within the law that provides protection on the grounds of sexual orientation within the school.  If the PSED were weakened in relation to how it operates within schools this would have an adversely disproportionate impact on the protected characteristic of sexual orientation.

As a consequence of joint training delivered by ROTA and the REAP project on the Equality Act, in depth discussion followed by service delivery organisations on reconciling issues of conflicting equality needs i.e. between religion & belief and sexual orientation; and women’s services and transgender equality.  This led to discussions and actions at grassroots level to understand these issues in service delivery.  The motivation for this derived primarily from the PSED and the need for organisations to be equality compliant in order to be commissioned to deliver services.

The PSED has been used in diverse and creative ways by the voluntary sector in promoting equality for minority and disadvantaged groups.  Getting rid of any aspect of the PSED, instead of strengthening it, will gravely fetter this useful framework for fighting inequality in society.

How well understood is the PSED and guidance
Why the duty is important even if public authorities are not getting it right yet
In view of the governments agenda of localism, transparency, and accountability, as stated in the EDF submission it is “important that individuals and community organisations outside a public body are able to access and use evidence of how that public body has complied with the Equality Duty…it is almost impossible to engage with a public body or seek to hold it to account if there is no paperwork that explains what decisions have been taken, when and why”.  

The Specific Duties Regulations (2011) of the Equality Act 2010 enable this by requiring public authorities to publish equality information and set equality objectives. The purpose of the specific duties is for the public authority to demonstrate its compliance with the three general duties.  However, through ROTA’s work, we have found that most public authorities do not draw the connection between the specific duties and the general duties.  Each of the duties within the general duties and the specific duties are seen in isolation, which leads to its compliance being a box ticking exercise.   

Paragraph 3 (3) states that equality objectives must be specific and measurable.   Most public authorities are not compliant with this requirement.  Most equality objectives being set by public authorities are not specific or measurable and will not bring about substantive change.  Examples of equality objectives set by some public authorities that we have had contact with are in Appendices 1 to 3.  Through conversations with the equalities officers within certain public authorities we have found that where the evidence for example indicated that BME staff are less likely to be promoted than their white counterparts and the equalities managers have tried to set an equality objective to address this issue, they have had pressure from their managers to make the equality objective more general.  This defeats the purpose of an equality objective which should be based on evidence and be specific and measurable.  
We have found one of the reasons for this to be a lack of understanding of equality duties by public authorities.  Often there is an equalities manager who is responsible for ensuring the public authority complies with equality law.  However, the equalities manager often has very little control over what happens and is often line managed by someone who has no clear understanding of the equality duty.  

So for example, in one of the hospitals in London where evidence has shown that the percentage of BME staff being promoted is disproportionately lower than the white British staff, the Equality and Diversity Manager has been forced to set an equality objective to “Develop a framework to ensure the development, progression and promotion of all staff” rendering it non-specific and non-measurable. Moreover this is an output (actions taken to achieve an equality objective) rather than an equality objective which must focus on an outcome in order to achieve substantive change.  

We have also found that the non-specific equality objectives arise from a fear held by staff within public authorities of being discriminatory.  So for example some believe that to have an equality objective which is specific to BME people would appear to be discriminatory against non-BME people or people who share other protected characteristics.  This fear and misconception arises from a lack of understanding of the equality duty and the purpose of the specific duties.  The specific duty to set an equality objective must be based on evidence and related to one or more of the general duties.  Thus it must be specific to discrimination, disadvantage, or a need faced by those with a protected characteristic in relation to those who do not share that protected characteristic; or the need to foster good relations, by which it means to tackle prejudice faced by those with a protected characteristic in relation to those who do not share that protected characteristic.  Thus a public authority setting an equality objective which is specific to those with a protected characteristic such as race, sexual orientation or disability etc. is not being discriminatory to everyone else.  This understanding of the duties helps challenge and address institutional discrimination and as highlighted in the annual report of the Race Relations Board, the law “gives support to those who do not wish to discriminate, but who feel compelled to do so by social pressure.”
	Setting specific and measurable equality objectives:

Hypothetical Scenario

The NHS Trust has identified that only 15% of the BME&R population in the boroughs it serves is accessing its services in comparison to 55% of the white British population. 

The following would be an equality objective which is non-specific, non-measurable and is an output rather than an outcome:

A minimum of one Community Engagement Event with service users, carers and local communities takes place within each Service Line or Borough served by the Trust each year, focusing on the BME&R population accessing services. 

A specific, measurable and outcome based equality objective would be for example:

The percentage of BME&R people accessing the NHS Trust services will increase by 50% by April 2015.


If public authorities are to be compliant with the need to have due regard to the three general duties in all of their functions, it is essential that all public officials have an understanding of the three general duties.  Without this understanding they would not be able to have due regard to the three general duties.  We have met two mental health service commissioners in two different boroughs in London who not only did not understand the three general duties, but had no awareness of the existence of the Public Sector Equality Duty.  One may argue that it does not matter whether public officials are aware of the existence of this Duty as long as they have got the intentions right and their functions demonstrate due regard has been paid to the need to eliminate discrimination; advance equality of opportunity; and foster good relations.  However, in an example of one of the local authorities in London, in their commissioning of a service and the resulting change to the service that was being proposed showed no due regard to these general duties.  Moral and common sense arguments with the commissioner failed in this instance and it was the ability to make the same arguments based on the law (PSED) with his senior managers and the borough councillor that ensured due regard was paid to the general duties.
Thus the PSED enabled negotiation for a resolution of this conflict without resorting to a legal challenge in court.  Repealing or reducing the powers of the PSED will only serve to remove the legal framework that currently exists for resolving issues and addressing disadvantage outside of courts and increase litigation.

As stated by the Race Relations Board, “the law is an unequivocal declaration of public policy”.  The PSED makes it a legal requirement to consider equality issues and makes it part of the considerations in making decisions.  This is particularly important in times of austerity to ensure that decisions made do not have a disproportionate or negative impact on minority groups and the marginalised within society.

 The PSED provides a framework of common understanding on equality between the public (individuals, voluntary sector organisations) and public authorities on what is required of public authorities and what the public can expect from public authorities.  It has been argued that the principles within the PSED i.e. need to consult, assess impact, is common sense and it is the right thing to do and therefore does not require legislation and the consequent bureaucratic requirements.  However, in communication with public authorities around equalities as seen in the above example, rather than making the ‘moral’ or ‘common sense’ argument it eases communication if there is a framework of common understanding on equality.  
Recommendation: All staff within a public authority must have adequate training and guidance on complying with the Equality Duty.  The direction and guidance for complying with the equality duty must come from senior level management and the CEO.
What changes, if any, would ensure better equality outcomes (e.g. legislative, administrative and/or enforcement changes).
Updating operational systems to meet compliance with the PSED
The operational systems within public authorities need to be updated to facilitate compliance with the equality duty.  For example the NHS Community services, such as Trusts use RiO, a patient administration system, for collecting and monitoring data on access to services.  However, this system does not collect data across all the 9 protected characteristics and where it does, it is not collected in any meaningful way.  Transgender and sexual orientation are characteristics that are not monitored under RiO.  Whilst, arguably there are some justifiable concerns around collecting data on transgender related to the Gender Recognition Act 2004, there is no justification for not collecting data on sexual orientation.  NHS bodies are required to pay extra to receive a modified issue of RiO which monitors sexual orientation.  NHS Trusts feel that if it were important enough to NHS senior management it would have come as part of the standard RiO package.  Although religion and belief is monitored, it is not monitored in any meaningful way, as we have been informed that there are an unworkable number of categories listed under religion or belief on the RiO system.  This often means that the member of staff who is filling in the form ticks a box, which may not always be correct or relevant.  There is a similar problem relating to disability in that there is no general question asking if the patient considers themselves to have a disability.  
One of the key recommendations that arose from the Stephen Lawrence Inquiry, which led to the Race Equality Duty, was the need for gathering and monitoring data on race.  This was seen as key to tackling institutional racism.  This remains a key feature of the PSED, extended to eight of the protected characteristics to tackle institutional discrimination.  This duty is strengthened and enabled by the specific duties to publish equality information and set equality objectives based on this evidence.  Without proper mechanisms for gathering and monitoring data it would be impossible to comply with the Specific Duties or the General Duties.  Without the requirement on public authorities to monitor these outcomes it is not possible to hold them to account and there will be no transparency or impetus on the part of public authorities to scrutinise and ensure equality for all.
Eliminating unnecessary layers of bureaucracy not required by the law.

The ‘NHS Personal, Fair and Diverse Council’ has devised the ‘Equality and Diversity System’ (EDS), supposedly a tool to support the process of compliance with the Equality Duties.  It is a tool used by NHS bodies to assess its current position on equality and to help set equality objectives.  The feedback we have received from voluntary sector and statutory sector individuals who took part in the EDS evaluation / consultation process is that it is extremely time consuming, bureaucratic, vague and non-meaningful.  The EDS has a heavy financial cost, but some NHS bodies using the EDS have noted difficulties in being able to comply or perform any better in relation to its equality duties.  Often NHS bodies adopt the equality objectives (which are equality priority areas) within the EDS as the equality objectives that they are required to set under the PSED.  This results in equality objectives that are non-specific or measurable and not thought through.  (Please see appendix 3). 
The PSED in itself is not bureaucratic or burdensome.  However, additional levels of bureaucracy are often created with no real beneficial outcomes. Therefore, additional levels of bureaucracy such as the EDS system should be removed as it adds confusion rather than clarity.  A thorough understanding of the Duty and its purpose should be sufficient for complying with the Duty and achieving equality outcomes.

Strengthening the implementation of the Equality Duty.

We have received evidence from NHS Trusts that there is a competitive drive towards achieving Foundation status at all costs.  All the monitoring and evaluation systems for achieving the status of a Foundation Trust i.e. Monitor, Care Quality Commission (CQC) do not seem to have the equality duties clearly and strongly built in to their monitoring and evaluation system for Foundation status.  The main concern in these evaluation systems appear to be governance and therefore all Trusts wishing to achieve Foundation status put energy and resources in to the EDS system as it has the NHS stamp of authority.  They are not as concerned about sanctions for non-compliance with the Equality Duties as in reality there is no adequate sanction for non-compliance.  In order for the equality duty to be effective it is essential that equality be strongly engrained in the evaluation process of bodies that scrutinise public authorities and that equality considerations become a key aspect of good governance.
This is further seen within the education system.  Schools are evaluated by Ofsted.  However, many officers from Ofsted have often stated that it is not part of their role to monitor equality within schools, and that their functions are governed by The Education and Inspections Act 2006.  In spite of common sense dictating that in order to achieve a good rating by Ofsted on the performance of the school it would be essential to pay due regard to equality, in practice we have seen schools find ways of circumventing the Equality Duty (through practices such as exclusions, EAL classes etc.) in order to achieve a good Ofsted rating.  As there are no effective sanctions for non-compliance with the duty and since the Ofsted rating is all that matters to a school, schools feel achieving equality outcomes is less of a priority.  Therefore we find schools are notorious at flouting the requirements under the Specific Duties and therefore do not demonstrate due regard to the General Equality Duties.  In order to strengthen the implementation of the Equality Duty within schools it is essential that it become a significant feature of Ofsted inspections.
The Public Sector Equality Duty must be strengthened by ensuring there is stronger monitoring, accountability, and sanctions for non-compliance with the Duty.  We ardently urge that this information be taken in to consideration in the review of Duty.  Please do let us know if the steering group requires any further information or clarification on the issues raised in this submission.  We shall be pleased to be of further assistance.

[supporting documentation supplied separately to GEO]
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