World of Inclusion Ltd comments to the Public Sector Equality Duty Review Friday 12th April 2013
Summary: WOI is strongly in favour of the retention and strengthening of the Public Sector Equality Duty –both the general and specific duty. This is based on more than 20 years experience working with hundreds of schools and thousands of teachers. Despite various legal measures to increase equality and disability equality in particular, schools generally are still woefully unaware of what these duties mean and how they should be implemented. A minority of schools prove that a good understanding and implementation lead to minimising discrimination and harassment, high achievement, positive attitudes and the fostering of good relations between disabled and non-disabled peers. The current requirement to have one or more objective is inadequate to cover all the equality areas and should be expanded to a minimum of 6. There needs to be a specific duty to consult and there needs to be statutory guidance for schools.

1. World of Inclusion (WOI) Ltd (Co. No.  07207792, 2009 to present) and its predecessor charity Disability Equality in Education[footnoteRef:1] ( 1994 to 2008) have been a lead provider for training around the Public Sector Equality Duty for schools in England and prior to this the 2001 SENDA. During this time we have provided training on Disability on Disability Equality (DEE) for 140,000 educationalists, with several thousand schools and colleges availing themselves of the training. World of Inclusion and DEE Ltd operated from the social model of disability/human rights model with all our training and materials being developed by disabled equality trainers/teachers.  [1:  After 17 years the history of Disability Equality in Education http://www.worldofinclusion.com/res/dee/17_years.pdf ] 


2. WOI/DEE rejected the old framework of the ‘deficit medical model of disability’, that viewed the source of the discrimination towards disabled pupils, students and teachers being their physical and mental difference which had led to systematic segregation, mistreatment and under-achievement of disabled people within the education system. Instead, DEE championed the human rights/social model of disability developed by the Disabled Peoples’ Movement and applied it to education. This required teachers, headteachers & principals, educational psychologists, therapists, parents, Local Authorities and disabled students themselves to recognise that the main barriers to disabled people in education were attitudinal, environmental and organisational and developing inclusive values and ethos. It became clear that, with the right adjustments, support, planning and access disabled pupils and students could achieve academically and socially. This work started with a pioneering publication “Disability Equality in the Classroom : A Human Rights Issue” by Richard Rieser and Micheline Mason and published by the ILEA in 1990[footnoteRef:2]. This was followed up by a publication for Comic Relief, that sold 10,000 copies and was used for training teachers throughout the UK[footnoteRef:3] [2: http://www.worldofinclusion.com/res/deinclass/DEC1.PDF  ]  [3:  http://www.worldofinclusion.com/res/altogether/AltogetherBetter.pdf ] 


3. A number of resources were developed which were widely used by Local Authorities and Schools to develop inclusive education and disability equality in schools and colleges. Inclusion in schools (2001) and Inclusion in the Early Years(2002)[footnoteRef:4] Disability Equality in Education Post Schools Course Book (2003)[footnoteRef:5]. To deliver these courses over 600 disabled people were trained to work as trainers in early years, schools and colleges with Government DfES money and a major grant from the Lottery. When SENDA (2001) was passed the DfES supported the publication by the Council for Disabled Children and Disability Equality in Education Making it Work (2001) [footnoteRef:6]. The DEE training was independently evaluated by Gary Brooks(2001) of Oxford Brookes University and was found to both improve attitudes of staff and positively change practices towards disabled pupils.[footnoteRef:7] [4:  http://www.worldofinclusion.com/res/schinc/Inc_coursebook.doc  and http://www.worldofinclusion.com/res/early/Early_Years_coursebook.pdf ]  [5:  http://www.worldofinclusion.com/res/further/DEE_Post_Schools.doc ]  [6:  http://www.worldofinclusion.com/res/making/Making_it_Work.pdf ]  [7:  Disability Equality in Education (2008) “After 17 Years - the history of the charity Disability Equality in Education”,London http://www.worldofinclusion.com/res/dee/17_years.pdf An initial evaluation showed 95% approval. 6 months after the training, both attitudes and practices had improved in 60% of cases (DEE, 2008). Once in-service teachers changed their attitudes they found they already had the skills and knowledge to be good inclusive teachers.] 


4. In 2003 DEE was commissioned by the DFES to find and produce exemplars of how schools were adjusting to the 2001 SEN Disability Act and in particular the anticipatory duty of making reasonable adjustments. Questionnaires were sent to 9000 English schools and in the end filming and interviews were carried out in 41 schools under the name Reasonable Adjustments Project. The schools were sifted by judgement panels to identify promising practice.  What this project clearly demonstrated was that a minority of mainstream schools(20%)  were very good at meeting the needs of disabled children and students.  A majority of schools(some 60%), made some effort but left much to be desired and around 20%  did not address the issue at all and were often hostile to the idea of disabled children being in mainstream schools. The factors identified in the successful schools were:- 
· vision and values based on an inclusive ethos
· a ‘can do’ attitude from all staff
· a pro-active approach to identifying barriers and finding practical solutions
· strong collaborative relationships with pupils and parents
· a meaningful voice for pupils
· a positive approach to managing behaviour
· strong leadership by senior management and governors
· effective staff training and development
· the use of expertise from outside the school
· building disability into resourcing arrangements
· a sensitive approach to meeting the impairment specific needs of pupils
· regular critical review and evaluation
· the availability of role models and positive images of disability  [footnoteRef:8] [8:  DfES(2006)  Implementing the Disability Discrimination Act in Schools and Early Years, London, DfES] 



5. These findings were backed up by an OFSTED Report ‘Special educational needs and disability: towards inclusive schools’ 2004  based on general inspections since 1999 and specific visits to 115 schools[footnoteRef:9]. They found most mainstream school were committed to meeting special educational needs, a few were happy to admit pupils with complex needs. Admission and retention of pupils with EBSN continued to test inclusion policy. A minority of mainstream schools met special needs very well, others are becoming better at doing so, but there remained a long way to go. [9:  http://www.ofsted.gov.uk/resources/special-educational-needs-and-disability-towards-inclusive-schools] 


6. Analysing the way the Duty of Reasonable Adjustment for disabled students was undertaken in schools gave a real insight into the ways that school managements needed to address the extension of the Public Sector Duty to Disability Equality in the 2005 Disability Amendment Act.[footnoteRef:10] This also introduced a parallel Gender Equality Duty, both of which built on the introduction of a Public Sector Race Equality Duty in the wake of the Macpherson Enquiry into the death of Stephen Lawrence and introduced the concept of institutional racism. Disabilism is similar in many respects to institutional racism and needs overtly addressing in all organisations in similar ways to racism[footnoteRef:11].  [10:  R.Rieser(2004) The Process of Developing and Managing Reasonable Adjustments http://www.worldofinclusion.com/res/rap/RAP_management.doc ]  [11:  Disablism is the "discriminatory, oppressive or abusive behaviour arising from the belief that disabled people are inferior to others". This definition has been used by Scope since 2004. This word has been used by the disability rights movement for many years. We have ‘racism’ and ‘sexism’; why not disablism? As Scope says, "Unlike racism or sexism you won't find the word disablism in the dictionary but it is all too real in our society." This word has already been used by the think-tank Demos in its report,    Miller,P. Parker,S. &  Gillinson,S.2004  ‘Disablism: how to tackle the last prejudice’  http://www.demos.co.uk/files/disablism.pdf] 


7. The 2005 Disability Amendment Act addressed many of the loopholes and areas not addressed by the original Disability Discrimination Act and followed an Inquiry that reported on existing gaps leading to brining education under the DDA (SENDA 2001), the setting up of the Disability Rights Commission and the need not just to provide a recourse for individuals to disability discrimination, but a need for organisations in the public sector to be proactive in promoting equality for disabled people. The 2005 Act specifically promoted the Social Model of Disability in the Disability Equality Duty. This did not survive the transition to the Single Equality Act, but the requirements to have due regard to eliminate discrimination, advancing equality of opportunity and fostering  good relations.

8. This was not to be confused with the existing Access Planning Duty introduced with the 2001 SEN Disability Act, which required schools to demonstrate in a statutory and enforceable plan how they would make progress over a series of 3 year periods in making :-a)the school environment more accessible, b) the curriculum more accessible and c) access written English material into alternative accessible formats. This duty has survived the Equality Act and remains a legal requirement on schools. Work carried out for the DFES (2006)[footnoteRef:12] demonstrated that most schools and Local Authorities had interpreted this duty as only covering physical access to the school building. It could be combined with a Disability Equality Scheme, but not replace it. [12:   Access Planning Project in ‘Implementing the Disability Discrimination Act in schools and Early Years’ DFES 2006] 



9. Very few studies were carried out as to either the proportion of schools carrying this out in a meaningful way or the effectiveness of these measures. I carried out an analysis of 50 primary and 25 secondary schemes published on the internet for the Secretary of State in 2008[footnoteRef:13]. These were schemes schools were prepared to place on the internet and were therefore, arguably, better than in most schools. Two-Thirds of the schemes analysed covered the required six areas:- Promoting Equality, Eliminating Unlawful Discrimination, Eliminating Disability related Harassment, Promoting Positive Attitudes, Encouraging Participation in Public Life and Treating disabled people more Favourably to varying extents. Only 20% mentioned the social model. 70%+ had engaged with parents, students and staff, but only 6% had talked to ex-pupils and 20% engaged with members of the local community. Very few schools had gathered any data. This improved in 2009 and 2010 as OFSTED introduced an Equality Limiting Grade and judged this very largely on attainment data. The 2011 Act  removed this element of the OFSTED framework  and replaced it with only examining under Behaviour-bullying. OFSTED no longer  need to judge how schools are operating under the Public Sector Equality Duty, which leads to a lack of school accountability. [13:   The Impact of the Duty to Promote Disability Equality in Schools in England: A Report for the DCSF
http://www.worldofinclusion.com/res/impact/dpdes.doc ] 


10. A further study,  carried out by WOI, in 2009 with all the schools in a London Borough of Tower Hamlets confirmed these findings, with a wider range of scores. To score 50 a school had to be implementing all the statutory requirements. None did in either study and many were scoring very lowly. So they could tick the box that they had a scheme but for many there was little evidence of a serious attempt by the school to address the issues.  This second study also reinforced the point that very few schools were using the Procurement of goods and services (6%) to get private providers to conform to the 2005 Disability Equality Act requirements, as was hoped by the drafters.[footnoteRef:14] A study of 40 secondary schools by Mencap in 2008 carried out by telephone interview found only 7 schools had a DES and only 1 met the statutory requirements[footnoteRef:15] [14:  http://www.worldofinclusion.com/res/impact/DES_Anonomised_Report.doc ]  [15:  Mencap(2008) ‘Just Not a Priority: Schools and disability equality’ London, Mencap.] 


11. DEE provided training to many schools (over 4000 heads and teachers attended courses throughout England and Wales) on introducing the Disability Equality Duty and developed firstly on its own and then with SCOPE training resources for introducing the Disability Equality Duty[footnoteRef:16]. From this training it became obvious that the vast majority of schools attending did not understand what was required of them as they viewed disability as an individual problem, rather than disabilism which had attitudinal and institutional roots and seriously impacted on disabled students. Those schools that did attend these courses did produce some good disability equality schemes, but it was the process of analysing their school and thinking in a different and anticipatory way about the issues that so many schools reported was useful about the process of drawing up disability equality schemes. The majority of schools did not produce Disability Equality Schemes or they borrowed another schools scheme and just put their name on it. Defeating the point which was the process of examining practice and coming up with changes to address the objectives. [16:  Two training courses aimed at educating teachers and staff on the implications of the Disability Discrimination Act (2005) secondary (2006) http://www.worldofinclusion.com/res/duty/Secondary_coursebook.pdf 
 Primary(2007)  http://www.worldofinclusion.com/res/duty/Primary_coursebook.pdf ] 


12. The approach taken in the 2005 Disability Amendment Act was reinforced the following year internationally at the United Nations when in December 2006 the UN Convention on the Rights of Persons with Disabilities which the UK Government signed and ratified in July 2009. Since then in November 2010 the European Union has also ratified this Convention. The fundamental principle at the heart of this Convention is the paradigm shift from the individual/medical model approach to a human rights/social model approach to disability. Article 24 which lays out the requirements on schools requires the promotion of inclusive education in schools. Therefore barriers need addressing in a systematic and anticipatory manner and teachers and the curriculum need to be prepared in such a ways as disabled students can maximise their progress. The UK Government entered a reservation against Article 24 and also issues an interpretive declaration still require the development of inclusive education and an essential part of this is the Public Sector Equality Duty:-
"The United Kingdom Government is committed to continuing to develop an inclusive system where parents of disabled children have increasing access to mainstream schools and staff, which have the capacity to meet the needs of disabled children. 

The General Education System in the United Kingdom includes mainstream and special schools, which the UK Government understands is allowed under the Convention. 
The United Kingdom reserves the right for disabled children to be educated outside their local community where more appropriate education provision is available elsewhere. Nevertheless, parents of disabled children have the same opportunity as other parents to state a preference for the school at which they wish their child to be educated." 
In 2008 DEE were commissioned by the Secretary of State for Education to write a report on how effective the Duty to promote Disability Equality was for schools and disabled students in particular.  The brief was :-
i.  To fulfil the research function by organising and delivering workshops for children and young people in July 2008. The purpose of these events would be to identify the positive differences that the disability equality duty has made, and barriers and gaps that remain to be overcome, plus ideas on how gaps might be filled and barriers reduced. The events will also refresh our understanding of the priorities for change of disabled children and young people
ii. Techniques to be developed to be inclusive of all access needs and ensure that non-verbal children participate fully.
iii. The findings of these workshops to be collated and presented in a report identifying key priorities and evidence of success and barriers to be included in the Secretary of State's Report
iv. Desk research to identify strong examples of Disability/Single Equality Schemes from schools and guidance/schemes from local authorities
13. This involved analysing 75 school Disability Equality Schemes (as discussed in para. 8)  and holding focus 14 focus groups of disabled pupils and students from 35 schools and colleges including special schools.[footnoteRef:17] The most important result was that many of the disabled young people did not feel safe in their schools with 21% experiencing daily bullying and over 60 % experiencing bullying at some point in school career. As to how good the schools they attended were at providing disability equality the table below gives a very mixed picture. [17:  R. Rieser (2008) ‘The Impact of the Duty to Promote Disability Equality   in Schools in England: A Report for the DCSF’  http://www.worldofinclusion.com/res/impact/dpdes.doc ] 

	Area of the school 
	Excellent 
	Good 
	
	
	Not so Good 
	Bad 
	N= 

	The School Building   
	    25% 
	40% 
	
	
	10% 
	25% 
	127 

	Playtime    
	33% 
	        39% 
	
	
	16% 
	12% 
	120 

	School Dinners     
	17  % 
	24.% 
	
	
	15 % 
	44% 
	102 

	Assemblies 
	17% 
	31% 
	
	
	15% 
	37% 
	126 

	School Trips 
	47% 
	  21% 
	
	
	9% 
	23%   
	124 

	PE and Games 
	      29% 
	        43% 
	
	
	12% 
	16% 
	130 

	Lessons   
	      24% 
	36% 
	
	
	8  % 
	32% 
	104 

	Teachers 
	     19% 
	        46% 
	
	
	5   % 
	30 % 
	105 

	Teaching Ass. 
	40% 
	39% 
	
	
	7% 
	14% 
	134 

	Other Children 
	22% 
	28% 
	
	
	18% 
	32% 
	74 

	School Council 
	37% 
	5% 
	
	
	29% 
	29% 
	73 

	School Clubs 
	25% 
	25% 
	
	
	26% 
	   24% 
	91 

	Corridors 
	8% 
	15% 
	
	
	17% 
	60% 
	35 




14. So these 130 odd disabled school students did not overall provide evidence of improved disability equality. This can be put down to a lack of understanding of the law and what was required in a majority of schools, the schools with the best practice either had direct involvement of disabled adults on their governing body or had undertaken the DEE training on implementing the Public Sector Disability Equality Duty.

15. Only 17% of the 75 school sample outlined how they would raise disability in the curriculum. This low figure led to the Secretary of State instructing QCDA to carry out some research, working with schools on how to raise disability in the curriculum from a social model perspective. WOI was commissioned to carry out this work with 26 schools. We also made 9 films, which can be viewed on-line, together with more than 60 lesson ideas and 20 pages of resources for schools to use. [footnoteRef:18] All very useful resources for promoting positive attitudes to disabled people and fostering good relations. However with the change of Government in 2010 these materials were not promoted by Government and QCDA was closed.  This has led to a vacuum which UK Disability History Month has tried to fill, but currently has no support from Government[footnoteRef:19]. [18:  QCDA ‘Disability and curriculum, project’ World of Inclusion  2010 http://www.worldofinclusion.com/qcda.htm ]  [19:  UKDHM has run in 2010,2011 and 2012 and is supported by more than 100 organisations. It takes place in November/December each year. Increasing numbers of schools and colleges are carrying out related activities with their students. See www.ukdisabilityhistorymonth.com ] 


16. In 2010 the Equality and Human Rights Commission (EHRC) awarded Ipsos MORI a contract to investigate the impact of Race, Gender and Disability Equality schemes in schools.[footnoteRef:20] This was based on 10% random stratified sample of telephone questionnaires to English and Welsh schools, with 503 interviews completed out of 3329 targeted schools. This was followed up by 12 in-depth telephone interviews and one field visit. The researchers found that 88% had a single equality policy and that 79% of schools had a Disability Action Plan, 52% a Race Equality Action Plan and 40% a Gender Equality Plan. However if the 54% of schools that improved facilities to make them suitable for disabled pupils is taken out, as this rightly comes under the Access Planning Arrangements; then the next most commonly identified objective was 14% of schools had a target of making clubs, trips etc accessible to all. Then it can be seen that this high figure does not represent the large majority of schools engaging with the key issues under the Public Duty of the 2010 Equalities Act for disabled pupils. This was a significantly flawed piece of research and led to the impression that the majority of schools were addressing the Disability Equality Duty, when in fact all it recorded was that they were addressing the physical access of the Access Planning Duty. [20:   ‘The Equality Duty and Schools ‘ (2011) Bukowski, G., Roberts, H., Fraser, J and Johnson F  EHRC Research Report 70  EHRC , London http://www.equalityhumanrights.com/uploaded_files/research/rr70_equality_duties_and_schools.pdf] 

Is there still a need for a Public Sector Equality Duty in schools?

17. The SENDIST Tribunal has been able to hear cases of disability discrimination since 2002. The cases that come to SENDIST are likely to be just the tip of the iceberg as there is little incentive for parents to bring cases as such cases damage relations with the school and there is no financial compensation. I, Richard Rieser, Director of World of Inclusion, am an expert member of this Tribunal on Disability and have compiled from the Tribunal Reports the following . The SEN Disability Tribunal hear cases of discrimination in schools in England. From 2002 more than 800 cases have been upheld. Since 2009 the First Tier of the Social Care, Health and Education Tribunal was reorganised and came under the Ministry of Justice. The Tribunal has been responsible for hearing cases brought against the Responsible Body by parents for disability discrimination. Appeals now go to the Upper Tribunal rather than the High Court. Cases upheld against schools have been mainly in the following areas:-
· Wrong assumptions about disabled pupils
· Improper use of risk assessments
· Refusal to administration of medicines
· Not being allowed on school trips or after school activities
· Unfair sanctions behaviour related to disability
· Subjected to bullying and isolation from peers
· Denial of access to the curriculum
· Refusal  for admissions or restricted or conditional admissions.

Remedies include letters of apology, orders for changed practice, training for staff, re-doing activities but not financial compensation.  This has been restated  (Schedule 17, para 5) so ‘the Tribunal can makes such order as it thinks fit’ and’ may in particular, be exercised with a view to obviating or reducing the adverse effect on the person of any matter to which the claim relates’. These findings suggest an ongoing need for the PSED.

18. The Children’s Commissioner[footnoteRef:21] has produced two reports on school exclusions that are important to consider not least as 70% of all exclusions in England impact on children with identified special educational needs over 80% of whom would count as disabled under The Equality Act (2010) definition.  The first report drew attention to the massive disparities in exclusion rates that exist in English schools for groups with different protected characteristics and found a boy of Black Caribbean heritage with Special Educational Needs (SEN), eligible for free school meals is 168 times more likely to be excluded from school than a White British girl without SEN, from a more affluent family. A year on in the second report they found based on Government Statistics for 2010-11 that pupils with SEN but without a statement are still 9 times more likely to be excluded. There had been a slight reduction for exclusion rates for those with a statement.(from 7x to 6x as likely, though they warn with the massive changes in education providers this is likely to be temporary). The Children’s Commissioner recommends that there must be statutory guidance on implementing the PSED, mandatory training on inclusion for all NQTs and trainee teachers and incentivising attendance on professional development courses for in-service teachers on inclusion; getting rid of discriminatory and petty reasons for exclusion; ensuing OFSTED properly inspect a schools inclusion under the quality of teaching and learning and the quality of management in the existing framework. One of the key findings of visits to schools was ignorance of the Equalities Act and its implications for schools and that, schools and teachers were keen to have training on this. This does not suggest the right time to change the law, but rather the doubling of efforts to educate schools and teachers. [21:  ‘They Never Give Up on You’ 2012  http://www.childrenscommissioner.gov.uk/force_download.php?fp=%2Fclient_assets%2Fcp%2Fadditional_promo%2F27%2FThey_Never_Give_Up_On_You-_Year_1_report.pdf
They go the extra mile 2013 http://www.childrenscommissioner.gov.uk/force_download.php?fp=%2Fclient_assets%2Fcp%2Fadditional_promo%2F27%2FThey_Go_The_Extra_Mile-_Year_2_report.pdf ] 


19.  Another area where the continuing need for the PSED is demonstrated in schools is in the area of eliminating harassment and bullying.  According to the EHRC Triennial Review in 2010 8 out of 10 disabled pupils have experienced bullying at school. We know that recorded hate crime towards disabled people is on the increase ( Hidden in Plain Sight EHRC 2011) and that the process of ‘othering’:- social exclusion, isolation, name calling, prejudice, violence which can in a few cases lead to death on the streets can start in school and needs to be strongly countered by effective anti-bullying policies which involve all the pupils. If the RB/School’s conduct towards a pupil, including the behaviour of other pupils to that pupil, relate to their disability and is unwanted conduct and it violates their dignity or creates an intimidating, hostile, degrading, humiliating or otherwise offensive environment; then disability related harassment may have occurred. In determining this the school or tribunal would take account of the disabled pupils perceptions, other circumstances of the case and whether it is reasonable for the conduct to have that effect. Clearly the intention of the perpetrator and perception of the victim are important here. Schools need to record all incidents including verbal; discuss this with all pupils when it occurs; give explanations of where these ideas come from as part of the curriculum; develop structures such as peer mediation, bully busting, buddies and circles of friends to counter disability harassment.

20. The long tail of underachievement in published results for the lowest achieving 20% of pupils and students in our schools also suggests that the barriers to learning in the existing curriculum and assessment system are not being sufficiently addressed for disabled children. The lack of effective differentiation and inclusive pedagogy is leading to these results,  as clearly demonstrated by Achievement for All which with different strategies led to be improvements for achievement for pupils with SEN[footnoteRef:22]. Having the Public Sector Equality Duty provides a big incentive to focus on underachievement of pupils with SEND. Equally pupils with SEN and a statement placed in special schools compared to pupils with the same label of impairment do far worse in national curriculum assessment that those with the same impairment label in mainstream schools. This is partly because those with more severe impairments are placed more often in special schools, but also that there are still much lower expectations in special schools. [22: http://www.afa3as.org.uk/news/narrowing-the-gap-achievement-for-all-and-the-pupil-premium ] 


21. Speaking on the Report  Maggie Atkinsonm Children’s Commissioner said
”It is uncontestably the case,’ she writes, ‘that some schools do a fantastic job at narrowing the exclusions and attainment gaps between different groups of pupils. This report looks at what makes these schools so effective, and what can be done to share what they do more widely.’
She adds: ‘We have found that the most important single thing a school can do is realise that some children need more support than others in school … The best schools do this instinctively because they realise that this is core to their job, rather than an “optional extra”. They also do not view it as giving “special treatment” to “difficult” children. As one headteacher told us, “We don’t do this because we are nice people – although we are. We do it because kids who feel part of the school learn better.” Crucially, they are willing to provide all support necessary, rather than expecting the child to do all of the changing”[footnoteRef:23]. Given the majority of schools do not voluntarily do what they should when it comes to disabled children they still require the PSED to focus their minds on giving due regard to their needs. The report points out that the Equality Act 2010 is extremely relevant for reducing inequalities in exclusions from schools, but mentions there is widespread ignorance amongst teachers about their legal duties. It makes recommendations not only to schools but also to the Department for Education (DfE), the Teaching Agency and Ofsted. Formal responses from these three bodies are required by law. [23: They Go The Extra Mile – reducing inequality in school exclusions can be downloaded from
http://www.childrenscommissioner.gov.uk/content/publications/content_654
] 

22. Since 6 April 2011 all public bodies – including, of course, all local authorities and all  schools and other state-funded educational settings, including academies – have  been bound by what is known as the public sector equality duty (PSED – section  149 of the Act, and previously clause 148 of the Bill). Conceptually, this is modelled  on a similar clause in the Race Relations Amendment Act 2000 and is also similar to  the general duties which public bodies had in relation to disability from 2005 and  gender from 2008. It has three components, known as three limbs or aims. A  public authority must, it says, have ‘due regard’ to the following three needs:
a) eliminate discrimination, harassment, victimisation and any other  conduct that is prohibited by or under this Act 
b) advance equality of opportunity between persons who share a relevant  protected characteristic and persons who do not share it 
c) foster good relations between persons who share a relevant protected  characteristic and persons who do not share it.
23.  Case law relating to the concept of due regard is well summarised in Equality Duty  Toolkit, published by the Trades Union Congress in autumn 2011[footnoteRef:24]. The principles underlying the  concept are sometimes known as the Brown principles, after the specific case which  generated them. In brief, they are as follows: [24:  http://www.tuc.org.uk/equality/tuc-20159-f0.cfm.] 

Awareness A decision-maker who has to take decisions which do or might affect an  equality group (for example, disabled people, or persons of a particular  ethnic background or gender) must be made aware of their duty to have  due regard to the three aims of the Act. 
Timeliness  Due regard must be fulfilled before and at the time that a particular  decision is being considered. Attempts to justify a decision as being  consistent with the exercise of the duty when it was not, in fact, considered  before the decision are not sufficient to discharge the duty. 
Rigour  The duty must be exercised in substance, with rigour and with an open  mind, and with conscious and deliberate attention to relevant evidence,  including evidence derived from consultation with staff and service-users.  Having due regard is not just a question of ticking boxes. 
      Non-delegation  The duty cannot be delegated. 
     Continuing  The duty is a continuing one – namely, it cannot be exercised once and for all, but on                                                                          the contrary must continually be revisited and borne in mind.   

These are all really important and are largely ignored by school governing bodies as they are not aware of them. There is an overwhelming need for training of school leaders and governing bodies on how to apply the Brown Principles in their day to day decision making with regard to pupils and staff with protected characteristics.

23. In an analysis of the equality objectives required to be published by April 2012 Instead Robin Richardson provides a useful analysis of a selection of published objectives[footnoteRef:25]. The article is based on an impressionistic rather than systematic, of 40 documents from schools that were published on the internet between early April and early June 2012. The study is inconclusive. On the one hand, it reports that there are schools which show  few if any signs of understanding what the new legislation requires of them, and few if  any signs of trying to find out. At the same time, however, there is sufficient good practice in the world of education to show that the Equality Act specific duties are likely to be of great benefit when and where they are understood and taken seriously.  [25: Equality objectives in schools 
 ‘Smart and Unsmart directions of travel’ 2012 Robin Richardsonhttp://www.insted.co.uk/equality-objectives-in-schools.pdf] 

24. ‘In the light of consideration of an admittedly random sample of 40 school documents, it  can be said that the best statements of equality objectives by schools have the following features. They: 
o are outcome-focused as distinct from focused on processes, systems and  procedures – they are concerned with reducing or removing inequalities in pupils’  achievements, for example, rather than on monitoring, auditing or impact  analysis 
o contain objectives which are clearly specific and measurable 
o make explicit links and references to the equality information which the school  has published 
o are based on the gathering and analysis of data 
o indicate how progress and success will be measured and evaluated 
o name the staff who are responsible for ensuring the objectives are pursued 
o indicate the exact time by which each objective will have been partly or wholly achieved 
o include information about engagement and consultation with stakeholders 
o indicate exactly where and how interested members of the public may obtain further information 
o describe, at least in broad outline, what is going to be done to achieve each objective 
o mention any financial implications, and any requirements for staff training 
o name, in relation to each objective, the protected characteristic(s) with which it is  concerned 
       o are closely integrated with the school improvement plan as a whole 
 o are clearly relevant to the groups and communities named in the Equality Act, but may refer  also to groups disadvantaged by social and economic factors. 
Few if any schools appear to have produced documents with all these features. A high    proportion, it would seem, have not even yet understood that they are expected to  produce more equal outcomes amongst pupils as distinct from changes in school organisation’.

Again what this analysis demonstrates is how important and useful it will be to provide statutory guidance to schools and colleges on how they should meet their requirements under the PSED.

25. The PSED General Duty placed on schools, more that half of all public bodies,  is needed to create a climate that is anticipatory of the needs of disabled students and other groups with protected characteristics by making the Governors Management and staff have due regard to their equality in their planning, decision making and implementation and day to day practice. The climate of discrimination and harassment still found in many schools as exemplified by the studies above and for the UK to meet human rights standards still requires education and training of all those work in and govern schools and colleges. Because it is difficult does not mean it is a bureaucratic waste of time, rather it is an urgent priority regardless of the economic situation to bring about a just and fairer education system.

Richard Rieser Director World of Inclusion 
[bookmark: _GoBack][contact details redacted by GEO]
12th April 2013
