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Section 6(2) of the Academies Act 2010

Instructions to Leading Counsel to Advise in Writing

Introduction

1. Leading Counsel is instructed by the Legal Adviser’s Office of the Department for Education (the "Department"). 

2. Leading Counsel's Opinion is sought in relation to the interpretation of section 6(2) of the Academies Act 2010 and matters arising from that, in particular in relation to the proposed conversion of maintained schools (that are participants in PFI schemes) into Academies.

3. Leading Counsel may be aware that the matters considered in these Instructions have been widely discussed in the education PFI market and have also been the subject of advice by other counsel.  The Department intends for these Instructions and Counsel's Opinion to be released to the PFI market and those interested in the Academies programme.
Background information

4. Leading Counsel will be aware of the significant number of schemes procured under the Government's "private finance initiative" ("PFI") in relation to a wide range of social infrastructure including schools and education facilities.  

5. Leading Counsel will also be aware of the Government's Academies programme, which enables the conversion of maintained schools into Academies.  Since the coming into force of the Academies Act 2010 (the "2010 Act"), such conversions are implemented pursuant to the 2010 Act.  The legal entities that run an Academy, further to a funding agreement with the Department, are charitable companies limited by guarantee (often known as “Academy Trusts”).  In these instructions the term “Academy” is intended to refer to the school and the Academy Trust.  In relation to many projects however there will be one Academy Trust that will run a number of Academies, further to a number of funding agreements. 
6. The Department has since 2006/7 envisaged within its Academies programme that schools which are participants within closed PFI schemes should be able to convert to Academy status.  This was first achieved in 2007, and since then a further 23 conversions relating to PFI schemes have been successfully effected.

PFI Schemes - nature and structure

7. Leading Counsel will be aware of the basic structures and features of a PFI scheme, which are (in summary) for an education scheme:

7.1 the entry into of a contract ("Project Agreement") as between a public sector body (typically a local authority) and a special purpose company formed by investors ("PFI Contractor") whereby the PFI Contractor is obliged to design, build, finance, operate and maintain school facilities for a specified period, typically 25 years;

7.2 the need for the PFI Contractor to fund the design and build of the facilities by raising finance, typically 90% sourced from senior lenders ("Funders") as senior ranked debt finance ("Senior Debt") and 10% sourced from the investors in the PFI Contractor as equity finance;

7.3 the payment by the local authority of a single consolidated payment typically named the "unitary charge", which includes elements within it for Senior Debt repayment and servicing costs, payments due to the subcontractors of the PFI Contractor, returns for the PFI Contractor and its investors, and other PFI Contractor costs.

8. A contract diagram for a typical education PFI scheme is included at Appendix 1.

The PFI Academy structure

9. Leading Counsel will be aware that the parties to the Project Agreement, the local authority and the PFI Contractor, assume a number of detailed contractual obligations, many of which are designed to reflect the long-term nature of the PFI relationship, over circa 25 years.  If Leading Counsel requires sight of a typical Project Agreement, then he should not hesitate to let those instructing know, and we can provide him with a copy of the “Building Schools for the Future” standard form Project Agreement.  

10. Local authorities have traditionally sought to mitigate some of the risks and obligations they assume under Project Agreements by entering into contracts with the governing bodies of schools, often named "governing body agreements" or "schools agreements". The approach to such contracts has varied, with some local authorities regarding them as substantially symbolic with the school's support for the local authority and its participation in the Project Agreement being assured, whilst others have sought to negotiate and agree a realistic arms length contract.  Local authorities are / were also able to exert control over schools by virtue of statute and the practical reality of controlling a school's day to day funding.

11. Leading Counsel will be aware that upon conversion to an Academy, the maintained school ceases to be funded by the local authority.  In particular, the governing body of the maintained school (the legal entity that runs the school) is dissolved on the date that the local authority (further to section 6(2) of the 2010 Act) must cease to maintain the school – see paragraph 5 of Schedule 1 to the Education 2002.  The school is then “converted” into an Academy, and the Academy Trust is then funded directly from the Department, further to a funding agreement with the Secretary of State (an Academy agreement within the meaning of section 1(3) of the 2010 Act).  
12. Given that the acts or omissions of an Academy and its population could in turn place a local authority in difficulties under the Project Agreement (for example exposing it to particular liabilities or placing it in breach, and in the worst case scenario triggering a local authority event of default), this loss of direct control is acknowledged by the Department as a material concern for local authorities particularly given that they are likely to be contractually bound to a Project Agreement for a lengthy term.

13. This challenge, and others, was recognised and taken account of in the design of the PFI Academy model, the key features of which are (in summary):

13.1 the entry into of a contract between the local authority and the new Academy (the "Schools Agreement")
, typically including detailed provisions whereby risks and obligations are "backed off" from the local authority to the Academy.  Arguably the most important provisions are (in summary):

13.1.1 an obligation on the Academy to pay to the local authority a sum in return for the provision of the PFI services, and which is a contribution to the local authority's funding of the unitary charge;

13.1.2 obligations which can be summarised as obliging the Academy not to act so as to place the local authority in breach of the Project Agreement;

13.2 the provision of support to the local authority by the Department by way of a partial underwriting of the Academy's liabilities to the local authority (which is intended to typically apply where the Academy has failed to pay the Academy contribution and other payments due to the local authority on a timely basis)
.  The intention is for the local authority not to be placed in cash flow difficulties;

13.3 the inclusion of "flooding rights" in the Academy's Articles of Association and in the funding agreement between the Department and the Academy, enabling the Department to issue warning notices to the Academy and also to appoint additional members to the board of directors / governing body in order to influence (and in particular circumstances, control) decision making.  This is intended to give comfort to local authorities that the Department could become involved to assist in correcting the behaviours of a "rogue" Academy, and also to assist the Department in mitigating its potential liabilities under the underwriting mechanism discussed above;

13.4 a right for the Department to recover any monies provided to the local authority under the underwriting mechanism discussed above, by way of an abatement mechanism included in the funding agreement between the Department and the Academy;

together, the "PFI Academy Model".  A contract diagram for the PFI Academy Model is set out at Appendix 2. 

14. In devising the PFI Academy Model, the Department was, and is, anxious for the arrangements to be substantially conducted on an "intra-public sector" basis, with minimal disturbance to be caused to the PFI Contractor and its Funders, which would otherwise lead to time and cost consequences, and perhaps other complications, for all counterparties.  With this in mind, the PFI Academy Model envisages a need to amend the Project Agreement by way of a deed of variation, but only in two limited respects:

14.1 amending the school name and the "related party" provisions in the Project Agreement to recognise the change in status of the school to an Academy;

14.2 adding the Academy and its officers onto the project insurances as named insured parties, and obtaining the benefit of associated policy protections such as a waiver of subrogation rights and non-vitiation protection.

15. There has been a need for other provisions to be included in some deeds of variation, but on a project-specific basis.  Such provisions have frequently been in relation to land issues, and also on older PFI schemes where the Project Agreements may not have followed standard forms and where express provisions exist which would have become of potential application on the conversion of the Academy.

16. The need to negotiate and agree a deed of variation to the Project Agreement has required the participation and cooperation of the PFI Contractor and its Funder, with the former usually not being permitted to enter such a contract without the consent of the Funder, pursuant to the terms of the funding documentation entered into between them.

Section 6(2) Academies Act 2010

17. Section 6(2) of the 2010 Act provides as follows:

"The local authority must cease to maintain the school on the date (the "conversion date") on which the school, or a school which replaces it, opens as an Academy (the "Academy")."
18. The application of the requirement under section 6(2) to "cease to maintain" is thought by some to have a number of potential implications for the PFI Academies Model, specifically:

18.1 whether the role of the local authority in being a party to the Project Agreement (with the PFI Contractor) and the School Agreement (with the Academy), and thereby acting as conduit for the provision of the PFI Services to the Academy, constitutes "maintenance" in breach of section 6(2);

18.2 whether payment of the unitary charge (in so far as it relates to services provided under the Project Agreement to the relevant Academy) can be regarded as "maintenance" in breach of section 6(2), taking into account the sources of funding used by the local authority to pay the unitary charge.  Particular concern has been raised in respect of any funding by local authorities of the 'affordability gap'.
19. Leading Counsel will note that a number of Funders active in the education PFI market have sought the advice of solicitors and other counsel on the issues raised by these instructions.  The advice obtained has prompted some of those Funders to conclude that section 6(2) prohibits or may be interpreted as prohibiting a local authority from continuing to make PFI payments post conversion, such that there is a vires issue inherent in the PFI Academy Model.  On that basis, some Funders have witheld consent to the entry into by the PFI Contractor of the Project Agreement deed of variation.  This is currently preventing a number of PFI schools from converting to become Academies.

Section 6(2) of the Academies Act 2010 and the obligation to cease to maintain

20. Section 6(2) imposes a duty on the local authority to cease to maintain the school, when it converts.  

21. Leading Counsel may wish to note that the terms of section 6(2) are not dissimilar to the approach taken at section 68(4) and (5) of the Education and Inspections Act 2006 in relation to the discontinuance/closure of a maintained school.  If the Secretary of State so directs further to section 68(1), then a local authority “must discontinue” the school in question on the date directed (sub-section (4)), with discontinuance meaning (see sub-section (5)) ceasing to maintain it.  Accordingly, closure/discontinuance of a maintained school can be seen as being achieved through the local authority being required to cease to maintain it.  
22. Leading Counsel may also wish to have regard to section 30 of the School Standards and Framework Act 1998, sub-section (8) of which provides that: “If a foundation or voluntary school is discontinued under this section, the duty of the [local authority] to maintain the school as a foundation or voluntary shall cease.”

23. As mentioned above at paragraph 11, on the local authority ceasing to be required to maintain the school because it is converted into an Academy, the governing body of the maintained school (the legal entity that runs it) is dissolved by paragraph 5 of Schedule 1 to the Education Act 2002.  Again, the effect of the cessation of the duty to maintain is linked to the cessation of the maintained school and its governing body.

24. The key question is what is meant by the local authority being required to cease to “maintain” at section 6(2) of the 2010 Act.
25. In particular, does maintaining an Academy mean a local authority covering (from its own resources) any or some of the costs/expenses of an Academy (ie, does any payment made on behalf of an Academy amount to maintaining the Academy – unless the local authority is only a conduit for making of payments, recouping its costs in full) OR does maintain mean a local authority covering (from its own resources) all or at least the majority of the costs/expenses of an Academy?  
26. The Department’s view is that the second interpretation of “maintain” is to be preferred.  In particular, the Department considers that:

26.1 Maintain should be interpreted by reference to section 22 of the School Standards and Framework Act 1998, which provides that a local authority’s duty to maintain a school includes the duty to defray “all the expenses of maintaining it”.  If the duty to maintain includes covering all the expenses, then covering some of those expenses does not amount to fulfilling the duty to maintain;

26.2 Maintaining a school ought not to be confused with “assisting” a school.  In particular, section 16(1) of the Education Act 1996 makes clear that a local authority may assist a school that is not maintained by them, and section 579(5) of the Education Act 1996 provides that assistance can include a local authority providing financial assistance to a school that is not maintained by them.
27. Section 6(2) and the duty to cease to maintain does not therefore, in the Department’s view, prohibit assistance being provided by a local authority (from its own resources) to the Academy; rather its purpose and effect is that the governing body of the school is discontinued, such that the Academy Trust is then able to take over the responsibility of maintaining (and running) the converted school.
28. In the typical PFI Academies Model conversion, as described above, the local authority will continue to make payment of the unitary charge, under the Project Agreement, in relation to the Academy post-conversion.  To a substantial extent, through the Schools Agreement and/or the Principal Agreement, the local authority will be reimbursed for those payments.  However, in almost all cases, there will be an "affordability gap".  In particular, it is common on PFI schemes for the aggregate of the funding from Academies to be insufficient to fully fund the unitary charge and for local authorities to therefore fund such shortfall from their own resources or other (ie non-Academy) sources. 
28.1 In relation to a typical PFI conversion, the affordability gap for an Academy represents a relatively small proportion of the total annual funding from the Department in relation to the Academy.

29. Accordingly, it is the Department’s view that:

29.1 a local authority effecting payments of all of a unitary charge, on the basis that it will recover from the Academy some of that amount and on the basis that the amount not recovered represents under 50% of the total cost/expenses of an Academy would not amount to a local authority maintaining an Academy, and would not therefore be prohibited by section 6(2);

29.2 properly construed, making such payments from its own resources would constitute assisting an Academy, further to either section 16 of the Education Act 1996 and/or the provision of assistance further to section 2 of the Local Government Act 2000 (ie as part of the local authority’s power to promote or improve the economic, social or environmental well-being of their area).
30. Can Leading Counsel advise, in writing, as to his interpretation of section 6(2) of the 2010 Act and whether or not its terms prohibit a local authority continuing, in relation to a school previously maintained by it but now converted into an Academy, to make payments in relation to a PFI Project Agreement for the Academy, including from its own resources.
31. If Leading Counsel has any questions or requires any further information or background in order to advise, then he should not hesitate to contact those instructing him.

Legal Adviser’s Office

Department for Education

Sanctuary Buildings 
Great Smith Street
London SW1P 3BT

20th September 2011

Ref: BN
Appendix 1

Contract diagram of a typical education PFI scheme
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Appendix 2

Contract diagram of the PFI Academies Model
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Tab 1  -  Department recommended form School Agreement

Tab 2  -  Department standard form Principal Agreement
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� 	A recommended Model School Agreement is included at Tab 1.


� 	The Department’s standard form 'Principal Agreement' is included at Tab 2.  


See in particular the definition of 'Normal Payment Matters' and clause 4.
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