SEL
BRITISH

BEE

uB

I] AssociaTioN

Pub companies and tenants:
A government consultation

Resvonse from the British Beer & Pub Association
June 20713




Executive summary

The BBPA and its members are hugely concerned about the real and unintended
consequences of this Pub Company consultation. In essence our concerns are as
follows:

Self regulation is low cost, effective, legally binding and is working

« The Governmenti has inadequate and insufficient evidence to make a
statutory market intervention and the consuliation process is flawed and
biased.

« A market intervention is likely to reduce investment in the sector, reduce
jobs and job creation, lead io future pub closures and may distort
competition with unintended consequences.

e The tied house system is an excellent low cost, low risk business
parinership that continues to evolve and respond to changing market
conditions, which would be placed under threat by these proposals.

The majority of tenants and lessees are satisfied with their relationship with their pub
company' and a thriving British pub sector demands that tenants and lessees should
be fairly treated. We do not in any circumstances support abuse of this relationship.

To retain and attract effective licensees, pub owners do need to demonstrate the
benefits of taking on a tied lease or tenancy and we suppori further transparency in
this area. Individual pubs are however unique and the proposed quantifying of
individual benefits (SCORFA) and linking to rent calculations is not practicable.

The tied pubs system offers a low cost entry to running your own business. A
significant level of capital investment would be needed to purchase a freehold pub
business. To obtain your own business as a tied leased/tenanted pub it can cost less
than £30,000. It is a low risk, with what can be a high return on investmenti. In
return, pub companies take the overall property risk and invest in their pub estates.
It is simply not in their interest to see the business fail. Running a pub however,
does require business skills. One of the key elements in self regulation in recent
years is the new requirement for training and legal advice before a lessee takes on a
pub. There are however, a small number of lessees who took on long leases some
time ago, often from third parties, paying a significant premium. They did well in the
favourable economic circumstances of their early years, but are now suffering in the

7 out of 10 tenants would sign up again with their pub owning company’ CGA Strategy quoted in
consultation document p.12
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current economic climate and many will have negative equity. It is unfair to suggest
that these tenants and lessees have been abused by pub companies.

Whilst putting the formal structures of improved self regulation in place has taken
longer than anticipated (to the frustration of all parties) it is now working. The
consultation fails to recognise the very significant progress made by pub companies
over the past four years, not least with the launch of Version Six of the Industry
Framework Code earlier this year. Unfortunately the consultation appears designed
to present an inaccurate and contrary view, in places grossly over-exaggerating the
evidence to support the proposals presented. There is a real danger that costly and
unnecessary regulation is being proposed in response o calls from a very small
proportion of licensees. Economic conditions are still very tough on the high street,
as shown by the number of high street multiple retail stores falling by 2.7 per cent
last year (down 1,800 stores in 2012) according to recent analysis by PWC2. Tied
tenants are already afforded significantly greater protection in difficult trading periods
than is the case for other small businesses on the high street and elsewhere.

The Code as proposed would have real and unintended adverse consequences. |t
would distort competition for companies with 500 or more pubs, which would be
subject to different terms and conditions than companies which own fewer. The
BBPA welcomes the Government’s intention to exclude smaller companies from a
statutory code hence we support a 500 leased/tenanted pub threshold, however on
the basis that it does not lead to a material distortion of competition. The proposals
to force companies to offer a free of tie option, abolish the machine tie and offer a
guest beer (which is likely to be a bestselling lager) would materially distort
competition. if 500 pubs is to be the threshold, the calculation should only include
tied tenanted and leased pubs. Managed pub companies that own no tied pubs
should not be paying for an adjudicator. Similarly, smaller companies which wish to
grow their managed estates should not find that they are suddenly caught by a
statutory code.

Free-of-tie pubs should not be covered by a statutory code. These agreements are
no different from any other commercial lease on shops, restaurants and other
business premises. The pub owners in these circumstances are completely at arm's
length from the pub operation and have liitle, if any involvement in the business, or
information regarding the performance of the pub. The BBPA does not believe that
franchises accredited by the British Franchise Association should be covered by a
statutory code. If the agreement is for one year or less, it should not be covered by
any code.

The consultation offers a clear understanding of the consequences of a mandatory
free-of-tie option. As well as ongoing revenue support, brewers and pub companies
invest well over £200 million per year in their pubs — enabled in large part by
economies of scale generated. This ability and incentive to invest would be greatly
reduced. Given the lack of lending by high street banks, it is difficult to comprehend
how the Government believes this investment could be replaced. A lack of
investment will lead to more pub closures and as the Government itself
acknowledges, more free-of-tie pubs are closing than tied pubs. The latest CGA data

2 htip:/fww.bbe co. uk/news/business-21811772




shows that 13 per cent of pubs operating as freehouses closed between January
2009 and March 2013 Sepiember-2042 compared to 10 per cent of tenanted/leased
pubs®. Indeed in the last 12 months alone the largest “free-of-tie” pub operator
repossessed nine per cent of its fotal pub estate. Lower fixed costs for
tenants/lessees mean the tied model also offers greater protection in challenging
economic times.

The tie is vital to the viability of British breweries that rely on the pubs they own for
the distribution of their beer. Without this distribution, breweries will close. Smaller
breweries have unprecedented routes to market through SIBA’s Direct Distribution
Scheme operated by Enterprise Inns and Finest Cask operated by Punch Taverns.
Without doubt these two schemes have provided real choice in tied pubs not owned
by brewers. Given the choice of beers offered by the largest pub companies which
do not own breweries, it is completely illogical to require all tied pubs to offer a guest
beer. For those who own breweries this change could block their route-to-market and
make their brewing activities unviable.

Version Six of the Industry Framework Code made a fundamental commercial
change to the relationship between pub companies and lessees, by establishing that
gaming machine income must be shared only once. It requires real expertise to
operate gaming machines successfully. The buying power of the pub companies
provides good quality new machines, with vetted supplier accounts ensuring that
they have adequate funds for capital investment and income targets set for suppliers
fo monitor performance. Free trade machine confracis are often onerous and can
have high fixed rental costs. Given the real risks to a very important income source
for pubs, breaking the gaming machine tie simply does not make sense. We would
however, support a free-of-tie option on AWP (amusements with prizes) machines
whereby tenants and lessees could choose whether to take up the offer of a machine
supply agreement with a company, rather than closing off this option completely.
Indeed this option is already available from most of the major pub companies.

Effective regulation must be proportionate. The consultation claims that there have
been over 400 complaints to the Bll when in fact there have been 400 enquiries to a
help-line in three years, covering every conceivable subject where a licensee might
require help. Over the last four years 12 cases have been resolved through the rent
review service PIRRS and another three have been considered through PICA-
Service with five active cases. This equates to less than one per cent of an
estimated 5,000 ‘rent events’ (reviews etc.} each year. This can hardly justify cosily
legislation or state intervention.

The online consultation questionnaire is particularly biased and this is reinforced by a
Ministerial interview available on the DBIS website which uses emotive language
and inaccurate data o lead respondents to a particular view and prejudge the
outcome of the consultation. From independent advice from ComRes (attached), it
is very clear that the questionnaire is in direct contradiction to the Market Research
Society Code of Conduct and ultimately “...is not of sufficient quality in terms of
survey design and structure fo be able to support Government action in introducing a
Statutory Code...".

® BBPA analysis of CGA Strategy data



Over the last ten years, pub companies have faced five inquires and two OFT
reports. In each and every case the basis for a tied system for public houses has
been supported in the UK and in Europe through the ‘Block Exemption’. One has to
ask the question, what has changed since the end of 2011, when the Government's
response fo the BIS Select Committee said:

“Government should not intervene in sefting the terms of the commercial, contractual
relationship, where these are fully justified by law and have been found by the OFT
fo be raising no competition issues that significantly affect consumers.
Fundamentally, whether or not a lease or tenancy includes a tie is a commercial

decision on the part of both parties”.*

The consultation makes clear that its objectives are not about competition, but a
transfer of value. In reality, there is likely to be little, if any, transfer of value if proper
consideration is given to the Special Commercial or Financial Advantages
{SCORFA) over the lifetime of an agreement, when taking into account the risk and
reward. These SCORFA benefits, calculated at between £6,000-£10,000 per pub
per year, constitute the support offered by the pub company alongside lower fixed
rents, in return for higher charges for beer, and the benefits provided by the
economies scale and purchasing provided by pub companies. [n addition over £200
million is invested in capital support each year. Bank lending fo pubs is almost non-
existent, so it is difficult to understand how Government thinks this investment will be
replaced.

The pub industry offers a wide range of agreements within the tied model - giving
flexibility and choice for tenants who wish to take up different options with pub
companies, family brewers and property companies (such as fully tied, partially tied
and free of tie). By imposing a rent setting formula, which in effect this consultation
is proposing, this choice of model and the future evolution of the pub industry will be
under threat. Free of tie options already exist in the sector, but overriding the market
through legislation will have real unintended consequences.

The pub industry now offers comprehensive arbitration services as part of its self-
regulation reforms. The Pub Independent Rent Review Scheme (PIRRS} has been
in operation since 2009. Independent chartered surveyors chosen from a panel by
the lessee, offer arbitration on rents. A more recently established Pub Independent
Conciliation and Arbitration Service (PICA-Service) offers arbitration on any matter
other than rent contained in the Industry Framework Code, or individual company
codes at a very low cost of £200.

In conclusion, BBPA and its members believe that the adverse consequences of
these proposals would be huge and would only lead to the loss of many more pubs.
The partnership approach, expertise and above all investment of breweries and pub
companies in their estates is vital to support community pubs. The Chancellor's
decision to cut beer duty this year has been hugely welcomed and creates both
confidence and a platform for increased investment. These proposals threaten that

* hitp:/iwww.official-documents.qov.uk/document/cm82/8222/8222 pdf




investment and create uncertainty at a time when the beer and pub sector is ready to
build on the first cut in beer duty for 40 years through the creation of new jobs. The
current proposals will undo all of the positives of this duty reduction and damage the
fragile recovery of this important British industry.

Introduction

The BBPA welcomes the opportunity to respond to this consultation on behalf
of its members who produce 95% of beer sold in the UK and operate around
half of the UK’'s pubs, including almost 90% of leased or tenanted pubs.
Member companies are totally committed to fair, transparent and lawiful
dealing with tenants and lessees and all other business partners and against
any abuse of the tied pub model. They are committed to self-regulation and
have established independent complaints panels for rents and for any other
aspect of the Industry Framework or individual compansy codes. However, the
Association, as supported by the recent OFT inquiry’ and recognised by a
continued EU Block Exemption, is convinced that the tied pub model provides
a material and significant net benefit to tenants/lessees, with low cost entry to
running your own business, alongside commitment and investment from
companies and a wide range of support services. This is supporting a vibrant
pub sector through an unprecedented and difficult economic climate, and aiso
benefits both pubgoers and beer drinkers.

The model ensures both the pub company and the licensee have a mutual
interest in the ongoing success of the business via beer sales, rather than a
straight commercial rent arrangement that does not take into account the
performance of the business. The range of beers now available in the UK is
wider than ever before and the access to market provided through the largest
pub companies for small brewers is unique. The consultation recognises that
the beer tie has no detrimental impact on competition and consumer choice.

The BBPA believes that self-regulation remains the appropriate way to ensure
that all parties are protected from any potential abuse of the tied model. Self-
regulation ensures that the business potential, level of support and respective
obligations are fully transparent and offer a fair deal for all parties. Whilst
progress has taken time, Version Six of the Industry Framework Code,
worked through with representatives of multiple retailers which are
themselves tenants and lessees, provides transparency and cultural change.
The BBPA and its members are also committed to continuing to evolve self-
regulation to meet the demands of even greater transparency as required and
being judged by this system in the coming years.

® The OFT's 2011 review that was consistent with no transfer of value occurring in moving to a free of tie model



vi.

We are committed to working with our members, partner organisations and
Government to ensure greater awareness and visibility of the work of PIRRS
and PICA-Service, and the provisions of IFC Version Six.

The BBPA does not believe that a statutory code, underpinned by a newly
formed regulator, is a necessary or appropriate way forward. There is a real
danger that the consultation proposals, which makes clear that objectives are
not driven by concerns of competition, would create an uncompetitive market.
The evidence offered of unfair behaviour is weak and at no stage have pub
companies been given the opporiunity to provide evidence fo counter
individual accusations. The impact assessment is wholly unsatisfactory, for
reasons detailed below. The additional regulatory burden adds very
significant costs to the pub sector and potentially has hugely damaging
consequences in terms of additional pub closures, business failure and
reduced consumer choice. These issues are barely acknowledged. We are
also unclear as to the legal basis for proposals aimed simply at transferring
value/property from one part of an industry to another on the basis of
‘faimess’ with no material benefit to wider society (and potentially the
opposite, as changes will lead to pubs closing). As drafted, the Code could
constitute unjustified interference by Government over BBPA members’
possessions, in breach of Article 1, Protocol 1 of the European Convention of
Human Rights.

The BBPA is also unclear as to what has changed from the Government
response to the BIS inquiry in 2011 which clearly stated:




vil.

viii.

Compared with the above Government response and preceding OFT report,
the evidence base that informed the current decision to consult on a statutory
code is severely lacking. The evidence received following Vince Cable’'s call
for evidence in November 2013 consisied of 12 submissions from
organisations and individuals, where no strong evidence was presented that a
major statutory intervention such as the one proposed was required.®

This consultation and many of the questions asked seek to do precisely what
the Government said it should not do in the quote above. Pub closures are
due to much wider social and economic trends as well as the increasing tax
and regulatory burden faced by pubs in recent years. The current rate of pub
closures stands at 26 per week. Historically the trend shows that free-of-tie
pubs are more likely to close than tied pubs. This is recognised in the impact
assessment which highlights a 5% closure rate for free-of-tie pubs between
2010 and 2012, compared to a 3.4% rate for tied pubs. Since the start of
2009, 13% of free-trade pubs have closed compared to 10% of
tenanted/leased pubs. Recent reports from the only major free-of-tie leased
operator show that this company repossessed 9% of its entire estate from
lessees over the course of 2012.

The recent duty reduction on beer was a hugely welcome step for which the
Chancellor was rightly applauded. However, failure to recognise the resilience
and advantages of the tied pub model in difficull economic times such as
these and the likely consequences of many of the proposals in relation to the
statutory code is in danger of undermining this boost and is clearly counter to
the Government’'s own deregulatory and growth agenda.

Before answering the individual questions there are a number of key points,
inaccuracies and assertions from the evidence-base and impact assessment
we would like to highlight:

iX.

The number of ‘complaints’ to BIl highlighted in the consultation (400 in three
years) were in fact calls to a helpline. Other complaints noted are anecdotal.
Stripping out non-complaints and based over a three year period, this is too
small a sample on which to base new legislation and a statutory regulatory
body costing over £1 million per annum; particularly bearing in mind many
complaints may well have been easily resolved.

The reference in the impact assessment to three out of ten licensees who
would not continue to sign up with their current pub company being indicative
of ‘5,000-10,000 unhappy publicans’ is disingenuous. There are many other
reasons why licensees may not wish to stay in their current pub aside from

® BIS website — Evidence




Xi.

xii.

Xiil.

Xiv.

XV.

XVi.

problems with rent or the conduct of the pub company. As reported to BIS
earlier in the year, in one major company only 9% of their tenants were
unfikely or very unlikely to take another pub with this company, and
applications to take on a pub are up 25%. For another company, there was a
real increase in positive acknowledgement of the performance of BDMs, most
of whom have now completed the BIl training course. For a third, partners
engagement with the company concluded with record attendance at road
shows this year - 56% of the estate attended a road show, and 3,300 pubs out
of 4,200 have voluntarily registered for the company’s buying club.

Over the l[ast four years 12 cases have been resolved through the rent review
service PIRRS and another three have been considered by PIRRS with five
active cases. This equates to less than one per cent of the estimated 5,000
‘rent events’ each year. This can hardly justify costly legislation or state
intervention.

We would disagree with the assertion that there has been no culture change.
The industry has moved a long way in the last two years in terms of self-
regulation and the latest Code was supported by ALMR, which represents
multiple licensee interests.

“The tie gives an additional route of abuse” and being “tougher for tenants to
know if they are getting a good deal” are simply assertions with no foundation
as is “tied tenants are more likely to face serious hardship”. This is simply not
frue as the tied model protects tenants/lessees when trade falls and this is
reflected by a greater proportion of free-trade pub closures compared with tied
pubs. The same section states “The fair working of the beer tie is particularly
important because of the hardship many publicans face including the
possibility of losing their home”. This does not acknowledge that this is no
different from the rest of the pub trade.

The language of Section 3 of the consultation is emotive, with little if any
substance to justify the Government action proposed. None of the above
suggests the “proportionate regulation” which is the stated intention,

The main (and only) proposed benefit of the proposals, is to fransfer between
zero and £200 million from pub companies with a mid-point estimate of £102
million and at a cost of £2 million per year to the industry.

This transfer value is based on the difference between an estimate of wet
rents, the value of SCORFA’ benefits and the number of tied pubs covered by
the adjudicator (24,000 quoted — although we believe this is a high estimate).
In reality there is likely to be litile if any transfer of value if proper
consideration is given to the SCORFA benefits over the lifetime of an
agreement and taking account of risk and reward. In this case there would be
absolutely no justification at all for these proposals. Where and if transfer may
occur, it would likely go to the larger, more profitable higher volume pubs (e.g.
often operated by multiple operators).

7 Special Commerciat or Financial Advantages — see paragraph 5.6



Xvii.

xviii.

XiX.

XX.

XXi.

XXii.

xxiii.

XXiv.

If there were some transfer of value and/or pub companies had to change
their business models or offer free-of-tie options, guest beer and no machine
tie, this would almost certainly lead to huge job losses, brewery and pub
closures and reduced investment in the sector.

As drafted, the proposals would apply to short term tenancy agreements and
tenancy-at-will agreements (TAW). Such agreements are often used by
companies to allow tenants to ‘try out’ running a pub before signing a longer
contract. By being brought into the scope of a statutory code, this would
prevent companies from offering such agreements to the detriment of
prospective tenants and lessees.

There is no estimate of what would be a significant increase in costs of self-
regulation for those companies below the 500 pub threshold proposed, if
larger companies are no longer covered by this. Since 2010, self-regulation
has been funded by BBPA members at a cost of £4 million (the majority of
which comes from the larger pub companies).

The consultation also proposes that this transfer of value would lead to
increased investment in the sector. This would appear contrary to the reality
where asset owners (the pub companies) commit very significant amounts of
CAPEX to their estates each year (£8-£10,000 per pub) alongside £6,000 —
£10,000 of SCORFA benefits. For example, a large amount of capital
investment is needed to upgrade a pub. This is currently carried out by the
pub company (c.£50,000 for a new kitchen) This in turn drives frade but would
be unaffordable to many tenants on their own and is significantly higher than
the £5,000 transfer of value proposed. It is very unlikely that banks would
step in to replace the pub company’s investment. The more likely scenario is
increased pub closures.

Whilst no figures are quoted in the consuitation document, there is a
presumption that tenants/lessees are being squeezed by unjustified rent
increases. However, average rents in tied pubs fell by 5% in 2012, again
reflecting the interest pub companies have in sustainable and profitable
businesses.

There is also no consideration of the balance between risk and reward
between the different parties. A pub company generally bears a much higher
risk with the return on the asset achieved over a much longer period. A new
tenant/lessee can generally achieve a significant return for a very modest
investment,

There is no assessment of the impact on pub companies of the proposed
guest beer provision, or loss of the machine tie. This would have a very
material impact on companies and create a significant distortion of
competition above and below the proposed 500 pub threshold.

Option 3 in the impact assessment proposes a mandatory free-of-tie option. It
recognises the many risks associated with this and the only benefit above and

10



XXV.

XXVI.

XXvii.

beyond option 2 (a statutory code without a free-of-tie option) that is
presented, would be to benefit high volume pubs often leased by multiple
operators. This seems completely contrary to assisting pubs which are in
need of help, with potentially disastrous consequences for pub companies
and the wider industry.

The online survey accompanying the consultation is deeply flawed. In a report
for the BBPA, leading market research firm ComRes found that flaws in the
survey “call into gquestion the validity of any findings drawn from the resulis
and therefore any conclusions drawn”®. The BBPA has written to the Head of
the Civil Service, questioning the validity of any resulis, and requesting that
that they be disregarded, with an objective way of assessing licensees’ views
found.

ComRes states that the survey “could appear to provide evidence of support
for certain action where no such support exists.” ComRes cites the use of
“feading introductory statements and questions in direct contradiction to rule
B14_3 of the Market Research Society Code of Conduct which explicitly
states that reasonable steps should be taken fo ensure that ‘respondents are
not led towards a particular point of view”. In one consultation question, for
example, the assertion that self-regulation has not worked is presented as a
fact, with no evidence, or an alternative point of view, provided. Several cther
examples are given in the full report. Problems were identified with the
‘routing’ of the survey, with respondents who were not licensees able to
answer several of the questions. ComRes also discovered serious concerns
with the survey’s security. It found that respondents can easily fill in the
survey multiple times simply by setting their Chrome browser to ‘incognito
mode’.

The BBPA has also raised the presence on the BIS website of a Youtube
style film featuring the responsible Minister, Jo Swinson, and the Chief
Executive of CAMRA discussing the need for Government intervention in the
sector. This is wholly inappropriate for a Government website and biased
towards one particular point of view.

® See Annex C for full report
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This could be a completely unwarranted and
disasirous statutory intervention into a market
which the OFT has repeatedly concluded works well
for consumers

The responses to the questions below are
predicated on the basis that we do not believe that
the evidence supports the need for a Statutory Code
and adjudicator.

12



1. Should there be a Statutory Code?

1.1

1.2.

1.3.

The BBPA does not accept there is a need for a Statutory Code.

BBPA firmly believes that self-regulation is working. The low-cost
arbitration services of PIRRS {rent) and PICA-Service (breaches of the
IFC) is in place o ensure any claims relating to abuse of the tied model
are properly and swiftly deait with. Self regulation also now ensures that
potential licensees have o underfake suitable pre-entry training, as well
as financial and legal advice before taking on a pub. Many of the current
problems for licensees are historic with long leases taken on at a time of
economic prosperity. Such businesses are now, as in many other
sectors, suffering as a consequence of the downturn, and historic
assignment of leases by licensees at a premium. Their pub company
has little control over who buys the lease but still provides assistance
and SCORFA benefits. This is a key point, as it reflects the changing
and developing pub market. Leases taken on (i.e. bought directly from
the previous lessee) often, as mentioned above, included a significant
premium payment. In good economic times, such premiums were
acceptable as the lease could be sold on for a higher premium to
another lessee. However, the leased market changed and many lessees
found themselves unable to sell on pub leases which they had acquired
at significant premiums. Even though the pub company did not directly
sell the lease to the lessee the relationship of support and additional
SCORFA benefits remains in place. Many long-term leased pubs are
currently in this situation.

No other industry to our knowledge provides such a comprehensive low
cost mechanism for complaints. Longer established has been the
PIRRS scheme for disputes surrounding rent where a panel of
independent assessors consider rent adjustment proposals and are
empowered to set rent as a result. The more recent PICA-Service
scheme allows lessees and tenants to complain about anything else in
individual company codes. Three or four cases have been heard, and
many more have been resolved before they reach the PICA-Service
panel. The low level of cases taken forward demonstrates the significant
strides made by the industry in fair and transparent dealings between
parties.

1.4. Version Six of the Industry Framework Code is now in place. BBPA

spent almost a year in discussion with representatives of multiple
lessees agreeing commercially sensitive changes to the Code. Version
Six will be incorporated into all company codes throughout this year.
Further evolution of the Code will be taken forward by the new regulatory
board where both landlord and tenant interests are fully represented
(with the majority of Board places going to tenant representatives) and
behaviours judged by a voluntary system already in place which tied pub
companies (large and small) have funded at a cost of £4 million since
2010, and £1 million per annum ongoing.

13



1.5.A statutory code would also result in a two-tier resolution system with
significant cost implications for all companies. This would put an
inevitable strain on the voluntary system.

2. Do you agree that the Code should be binding on all companies
that own more than 500 pubs? If you think this is not the correct
threshold, please suggest an alternative, with supporting
evidence.

2.1.Do not agree.

2.2.The BBPA supports® a 500 leased/tenanted pub threshold, but on the
basis that this does not lead to a material distortion in competition
above and below this threshold. The current proposals to abolish the
machine tie and offer a guest beer (which could be the pub’s best selling
lager) would materially distort competition.

2.3.We believe that property companies operating free-of-tie pubs (e.g.
Wellington, Grosvenor Estates, National Trust) should not be covered by
such a Code, as these agreements are no different from any other
commercial lease on shops, restaurants, and other business premises.
The pub owners in these circumstances are completely at arm’s-length
to the pub operation and have little, if any, involvement in the business
or information regarding the performance of the pub. These pub owners
also have minimal interest in whether the property is operated as a
licensed premises, and therefore adding more onerous obligations via a
Code could lead to companies switching the use of sites from pubs.
Consideration should also be given to free-of-tie leases operated by
companies which are caught by the code and the implications of this.
Following the same principle these should also be excluded from any
statutory code.

2.4.1t would seem that the decision to include non-tied pubs in the 500
calculation stems from a concern that pub companies would just transfer
some or all their pubs to be managed or free-of-tie pubs. This has to be
a commercial decision for the company and they should be free to
operate their estates in a way which works, and indeed stems from an
incorrect view that landlords can switch pub operating type at will —
tenants are under the protection of the Landlord and Tenant Act.

2.5 A threshold of 500 total pubs would have other unintended
consequences. Companies such as J D Wetherspoon or Mitchells &

" Majority view
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Butlers would be liable to pay for the Adjudicator under this proposal,
despite the fact that they have none, or very few leased pubs. Pub
companies with fewer than 500 pubs would be burdened if they were
successful in growing their businesses to more than 500 pubs. In the
current economic climate it is surely wrong to penalise businesses that
are investing in their estates and growing.

2.6.We do however welcome the intention of Government to ensure smaller
operators and brewers are not covered by such a statutory code, were it
fo be introduced.

3. Do you agree that, for companies on which the Code is binding,
all of that company’s non-managed pubs should be covered by
the Code?

3.1.As stated above the BBPA supports a |leased/tenanted pub threshold
(subject to the caveats surrounding distortion of competition above). The
Code should only be binding on tied leased/tenanted pubs owned by the
company.

4. How do you consider that franchises should be treated under the
Code?

4.1.Business models termed as franchises do exist within the pub sector,
and a number of companies have had these accredited by the British
Franchise Association. If franchises are regulated under the British
Franchise Association they should not be covered by any Statutory
Code. Companies operate the franchise agreement under the British
Franchise Association Code of Ethics and have undertaken to comply
with the BFA’s Disciplinary, Complaints and Appeals Procedures, which
provide systems and procedures for dealing with any disputes between
the parties.

5. What is your assessment of the likely costs and benefits of these
proposals on pubs and the pubs sector? Please include
supporting evidence.

5.1.We do not agree with the costs and benefits stated in the consultation
document regarding the impact the proposals would have on the pub
sector. As outlined in the introduction to this consultation response, we
have a number of concerns with the evidence base for the proposals,
and the assumptions made by the Government in the Impact
Assessment.

15



Benefits

5.2. The primary ‘benefit’ to the pub sector of the proposals is the transfer of
(best estimate) £102 million from the pub owning companies covered by
a Code to their licensees, working out at around £4,000 per pub. This
transfer value is based on the difference between an estimate of wet
rents, the value of SCORFA benefits (see below) and the number of tied
pubs covered by the adjudicator (24,000). The impact assessment
recognises this is very much a ‘finger-in-the-air' exercise.

5.3. The number of tied pubs quoted to be covered by the Code — 24,000 —
seems to us to be a high estimate. We would estimate that the figure
would be nearer 18,000 which would in turn lower the estimate of the
transfer of value from companies to pubs (by 25%).

5.4.1n reality there may be little, if any transfer of value if SCORFA benefits
are greater than the difference in wet rent and indeed other
considerations are properly taken into account. I[n which case there
would be absolutely no justification at all for these proposals. There are
other important factors to consider such as risk to pub viability (see
answer to Q7), consideration of value over the lifetime of agreements,
risk to investment, balance of risk and reward, the reality of the rent
assessment process at individual pub level, and unquantifiable benefits
such as ease of surrender. There is also no such thing as a free-of-tie
traditional brewery tenancy. Indeed, there are only ¢.1,500 free-of-tie
leased pubs in the UK with which to compare.

5.5. Therefore we do not believe the proposed calculation of “no worse off”
under a Statutory Code and consequent transfer of value is an
acceptable or indeed practicable proposition.

SCORFA

58.8CORFA - Special Commercial or Financial Advantages - was
introduced in 1984 by the European Union in Regulation 1984/83, as
part of the Block Exemption regulations. In essence, SCORFA
represents the commercial, financial or other advantages that the tenant
or lessee receives when taking on a tied agreement. SCORFA as a legal
concept was repealed in successive Block Exemption regulations.
However, it still remains integral to how the tied model operates and has
become an accepted concept. There is no one fixed definition of what
constitutes SCORFA as different company operating models and
different pub agreements will vary, and is a feature of competition
between pub operating companies — attempting to mandate this could
lead to legal issues. Features of SCORFA benefits include:
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5.6.1. Commercial benefits offered by pub operating companies rather than

the licensee having to source and pay for these themselves — these
could include licensing training, Bll membership, cellar training, Business
Development Manager contact and assistance, marketing, advice on
websites/social media, internal sales tools, commercial services,
insurance. Pub  companies provide SCORFA  from their
wholesaling/product margins reflecting economies of scale.

5.6.2. Rental benefit — tied pub leases and tenancies offer lower fixed rents

57

5.8

5.9.

than commercial property transactions, where the rent is set according to
the value of the property, its location and square meterage of the
building, compared to pub rents calculated usually via barrelage and Fair
Maintainable Trade (FMT). The variable or ‘wet' rent paid to the company
for drinks products also benefits the licensee, as this will vary in level
according to the volume of trading at the pub rather than being a fixed
cost with no account taken of the success of the business.

.As mentioned above, there cannot be a mandated definition of all

SCORFA elements, as the Government is proposing to do in this
consultation, as each pub rent is decided on the basis of the amount of
SCORFA benefits available, or that the tenant wishes to take up, and the
type of agreement signed. Evolving competition between pub companies
to attract the best tenants and lessees has resulted in a range of
SCORFA benefits being developed and offered. It would be a retrograde
step to attempt to codify such benefits and in some cases it would not be
possible to make this public due to commercial confidentiality.

.Even if this were possible there is a judgement to be made as to both the

financial value of any benefit, which may well be different to a pub
operator and a licensee and indeed the value of a particular benefit to a
party with a short term outlook and tenure and a party with a long term
outlook. As mentioned some more intangible benefits such as ease-of-
surrender are also hugely difficult o quantify as is putting a value on risk
and reward.

However to demonstrate the significance of SCORFA benefits offered,
IFBB members, which primarily offer traditional brewery tenancies,
undertook an exercise with an independent third party to produce broad
estimates of current key SCORFA benefits. BBPA separately asked
member companies with over 500 pubs (and with a wide mix of tied
leases and tenancies) to provide this information.

5.10. As expected there were a vast range of benefits listed which could be

broadly classified around consultancy/business support, legal and
compliance, property, membership and subscriptions, marketing /PR and
training but with many sub-categories/elements listed within these.
Benefits also include a mixture of capital and revenue support.
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The results were as follows:

Average level of
support per pub®

Business/legal/property/marketing
ftraining etc**

£6,000 -£10,000 p.a

CAPEX support funding

£8,000 - £10,000 p.a

Additional direct financiallcash
support

£1,000 - £5,000 p.a.

*Average data provided sc there is will be widear variation at individual pub level,

** It should also be noted that levels of support are calculated on a net cost fo pub company basis.

The free-market equivalent of sourcing these benefits elsewhere (which would be a
truer reflection of the value of benefits could add a further premium of up to 50%).

5.11. The other suggested benefit of the proposals set out in the impact

assessment include increasing the incentive for licensees to invest in
their pub, while decreasing the incentive for the pub operating company
to invest. The Government concedes that this benefit is not likely to be
large. Our view is that in reality, licensees would not be able to invest in
their pubs to a level comparable with the significant amount of
investment by pub companies in their estate each year as shown above.
The Government has acknowledged in other sectors that bank lending is
hugely difficult to obtain. Bank lending to pubs is almost non-existent. [t
is difficult to understand how the Government thinks pub company
investment is to be replaced.

5.12. The cost of the adjudicator is estimated at £900,000 per year (best

estimate). The current assumption made in the document that the code
will cover seven companies is incorrect, and will impact on the
calculations regarding the cost to each company, currenily estimated at
£168,000 per pub company. We would also point out that as currently
proposed, managed and free-of-tie companies would be liable for
adjudicator costs (such as compliance officers etc.) despite not having
any pubs that would be covered by the Code itself. This will therefore
increase the costs to pub operating companies. There will be costs to
those companies with under 500 pubs operating under the self-
regulatory system, as the larger companies will no longer be part of this
system and costs will inevitably be higher.
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6. What are your views on the future of self-regulation within the
industry?

6.1. The BBPA fully supporis self-regulation within the industry, and believes
great progress has been made in recent years with strong evidence that
the system is working well. We and our members are committed to
ensuring that, despite Government intervention, the self-requlatory
system will continue for companies below the threshold.

Inaccuracies regarding self regulation in the Government proposals

6.2.To emphasise the current extensive self-regulation already in place
within the industry, we would like to point out that the impact assessment
(section 33) contains out-of-date information. The pub sector published
in February 2013 Version Six of the Industry Framework Code (IFC) -
not Version Five as stated in the 1A. Version Six of the Code is a major
step forward from Version Five as it provides greater transparency for
tenants and lessees and seeks to tackle a range of more commercially
sensitive issues. In summary, the new reforms include:

Companies which operate more than 100 leases will be required to publish
an annual statement of Code compliance which will be externally audited
Greater clarity is provided around insurance and a commitment to price-
match on like-for-like policies

A clear commitment that income from AWP machines can only be shared
once and will not also be included in the rent assessment

A schedule of conditions which clarifies obligations on any remedial work
required

Commeon formats for shadow profit & loss accounts and rent assessments
An improved protocol on flow monitoring equipment

We are committed to working with our members, partner organisations and
Government to ensure greater awareness and visibility of the work of PIRRS
and PICA-Service, and the provisions of IFC version six.

6.3.The Code also reflects a commitment to establish a new Regulatory
Board to oversee the corporate governance of BIIBAS, which accredits
all company codes, and the PIRRS and PICA-Service panels, which
have already been successfully established and provide independent,
low-cost arbitration services for rent and other disputes. This
commitment has been advanced recently, with the Regulatory Board set
to be in place with both tenant and pub company representation.

6.4.There are a number of unfounded assertions regarding the self-
regulatory system within the impact assessment and consultation
document which we would question, particularly as the view that self-
regulation has ‘failed’ is part of the Government’s rationale for proposing
such a Statutory Code. The assertions include:
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s ‘Some in the industry are not convinced the code is legally binding’ — it
is not clear to whom this refers. The legal status of the IFC is made
clear in Version Six and has been tested by the Government's own
lawyers before the Government's response to the last Select
Committee was published.

o ‘Even positive developments like PICAS are divisive with its
independence being questioned’ — this again is an assertion, with
subjective evidence being presented to back this statement up. There
is a large amount of support for PICA-Service within the industry and
recognition of its fair and positive operation for both companies and
tenants. The Panel for PICA-Service comprises experts who are
tenants and lessees and represent these organisations.

6.5. The Government states that self-regulation is ikely to continue to delfiver
small improvements in the treatment of licensees, however confinued
widespread complaints of abuse...mean improvements will be limited’.
We disagree with this view, and see self-regulation as delivering
important and far-reaching changes in terms of improvemenis made in
landlord-tenant relations and transparency around lease and tenancy
agreements.

The future of self-regulation

6.6. We have set out our views above on the real progress made with regard
to self-regulation in the pub sector in recent years. However, the BBPA
and its members are prepared to do more to ensure that self-regulation
is as effective and transparent as possible and is delivering measurable
results. This has already begun with the establishment of the Regulatory
Board, with tenant representation, to oversee all of the self-regulatory
structures in place and ensure they are operating effectively. In addition
to this, we propose:

e To review the self regulatory system regularly — a suggested
timeframe is every three years — by an independent body or person;

» Promote PIRRS, PICA-Service and the provisions of the Code
across the entire leased and tenanted sector and raise awareness;

¢ Promote greater transparency around the results of self-regulatory
cases, and their resolution and resultant action

+ Greater transparency around all the benefits offered by SCORFA.

The BBPA is committed to the industry Framework Code and self-regulation,
and will aim to improve it where possible.
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7. Do you agree that the Code should be based on the following
two core and overarching principles?

i. Principle of Fair and Lawful Dealing

7.1.Member companies are totally committed to fair, transparent and lawful
dealing with tenants and lessees and all other business partners and {o
stamping out any abuse of the tied pub model, as has been proven by
their implementation of the seif-regulatory system.

ii. Principle that the Tied Tenant Should be No Worse Off than the Free-of-tie
Tenant

7.2.To retain and attract effective licensees, pub owners do need
demonstrate the benefits of taking on a tied lease or tenancy and we
support further transparency in this area. Individual pubs are however
unique and the proposed quantifying of individual benefits (SCORFA)
and linking to rent calculations is not practicable, as discussed more fully
in the answer to Question 5.

7.3. There are also relatively few companies operating free-of-tie long leases
(and no company operates free-of-tie short term tenancies), and
probably less than 1,500 in total (3% of all pubs) with one company
(Wellington) operating over half of these. Therefore it would be very
difficult to establish a basis for comparison with a tied tenancy or lease
agreement on a comparable local level.

7.4.Rents of free-of-tie outlets are often set with a lack of knowledge
regarding outlet performance and limited information due to the arms-
length relationship between the lessee and the pub company. Free-of-
tie rents will also be affected by the economic climate, as well as the
availability and cost of finance to purchase freehold premises.

7.5.We support greater transparency around SCORFA (and what constitutes
SCORFA) and where possible these should be quantified and set out.
However this cannot be in a formula directly linked to rent assessments,
for the reasons outlined above. As RICS makes very clear — rent
assessments are an art and not a precise science.
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8. Do you agree that the Government should include the following
provisions in the Statutory Code?

i. - Provide the tenant the right to request an open market rent review if they
have not had one in five years

8.1.A number of pub operating companies already have this provision in
place within their own company codes.

- if the pub company significantly increases drink prices or if an event occurs
outside the tenant’s control.

8.2. Many members of the BBPA set out in their individual company codes
when and how they can increase prices and the Industry Framework
Code requires them to provide notification of any imminent changes.
There is no evidence that pub companies do make ‘significant increases’
in drinks prices — indeed the OFT response to the CAMRA super-
compliant on this issue concluded that:

8.3. We consider that in the context of this sector, where an individual pub
company generally faces significant competition from other pub
operators in the downstream retail market and where the characteristics
of the market do not offer conditions in which coordination between the
large pub companies is likely to be sustainable, pub companies will not
be in a position to sustainably inflate prices charged to lessees above a
competitive level.

8.4. 'If pub companies do not ensure that their lessees are well placed to
provide a compelitive offer fo customers, those pubs risk losing custom
to other tied, free house and managed pubs in their locality. For these
reasons, we do not consider that it would be sustainable for pub
companies to set prices and rents af a level that would compromise the
competitive position of pubs within their estate...fo that extent pub
companies' commercial interests would appear to be aligned with the
interests of their lessees’, and it would not appear to be profitable for pub
companies fo inflate the beer prices and rents charged fo their lessees to
a level that would undermine their lessees' ability to compete
effectively.”

We would welcome further definition around what constitutes an event
outside of the tenant’s control.

¥ CAMRA Super-Comptaint ~OF T Final Decision (October 2010) p.125-126
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ii. Increase transparency, in particular by requiring the pub company to
produce parallel ‘tied’ and ‘free-of-tie’ rent assessments so that a tenant can
ensure that they are no worse off.

8.5.We support greater transparency of SCORFA benefits. This would
highlight the key benefits of the tied model to prospective tenants and
lessees at rent assessment time.

8.6.However we do not believe it is possible to lock these into rent
assessments on an individual pub basis where every pub is unique and
rent is part of a commercial negotiation. This would have to be illustrative
over the life of the agreement, and over the entire company estate.
There is also the issue that in relation to ‘traditional’ brewery tenancies in
particular, there is no equivalent free-of-tie model with which to compare
rent assessments.

8.7.SCORFA differs between each pub operating company as it uses
commercially sensitive information and is a point of competition to attract
the best tenants. Therefore, mandating it removes this element of
competition and reduces competitiveness within the sector.

8.8. SCORFA benefits are secured via economies of scale enjoyed by pub
operating companies. Mandating SCORFA will impact on the ability to
provide such scale benefits.

iii. Abolish the gaming machine tie and mandate that no products other than
drinks may be tied.

8.9.Do not agree. Restricting what may or may not be tied in this way for
companies over 500 pubs would lead fo a market distortion between
these operators and smaller companies.

8.10. We would support a free-of-tie option on AWP machines, whereby
tenants and lessees could choose whether to take up the offer of a
machine supply agreement with a company rather than closing this
option off completely. Indeed, this is the case already with most major
pub companies where tenants do not have to tie for machines, but are
given the option of doing s0. As noted above, lessees of companies with
less than 500 pubs would still be able to take up a tied machine offer if
they so wish leading to distortion of competition in the pub machine
sector.

8.11. An issue that could arise with the removal of the machine tie could be a
lack of access for tenants to vetted and managed suppliers, and the key
principles of the Gambling Act may not be upheld (keeping gambling
crime free etc.).
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8.12. Benefits of the machine tie include:

Operational benefits

Members report that the average age of an AWP in free trade houses is two
and a half years, whilst in tied estates this is nearer one year — the pub
company is able to source good quality new machines for their estate which in
turn means higher net cashbox as players prefer these machines

Supplier accounts are vetted to ensure that they have adequate funds for
capital investment

Suppliers can be denominated, or be penalised through loss of business for
poor standards or performance

Pub companies set income target objectives for suppliers and monitor
performance

Licensees are advised of the best performing Suppliers should they wish to
change

Pub companies monitor fraud on note and coin acceptors

Pub companies monitor machine break-in and robbery patierns

Confracts

Tied licensees do not have to enter into supply agreement with a supplier for
a given term.

They have the freedom to select a supplier from a professionally vetted
nominated list

Some free trade machine supply contracts are onerous either due to the
length of term or the fixed rental cost

In the free trade older machines can be supplied on rents which are
commercially unreasonable due to the lack of licensees specialist knowledge

Legal compliance

Suppliers approved by the pub company will ensure that machines aren’t
instalied without the correct licenses and permits - this is not always the case
with all machine suppliers

No illegal machines will be supplied by approved suppliers. Again this is not
always the case with other suppliers and there are regular instances of illegal
machines being offered to tied pubs. This risk can only be policed by
approved suppliers and the pub companies because the licensees don’t have
the expert knowledge to be aware of current machine legislation

Tied suppliers will apply for the necessary permits on behalf of licensees if
requested

Tied collection service removes an accounting burden for licensees ensuring
that MGD and VAT are calculated and declared accurately

Maintenance of product quality

Companies ensure by contracted arrangements that a minimum number of
new machines are purchased for tied estates each month

Product test data is gathered from a range of sources weekly and
consolidated to ensure thai the best machines are purchased for use in tied
estates
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- All machines supplied into tied estates comply with Gambling Commission
regulations for both AWP and Skill with Prize machines.

- Legislative machine changes are monitored and flagged to suppliers to
maintain licensee income

- Rent/net income ratios are managed to ensure that over-renting doesn’t
happen

Managing the supply chain

- The UK's only remaining volume AWP manufacturer was purchased by an
Austrian company which then tried to increase the price of machines by 60%.
This would have been a substantial additional cost to publicans, but the
buying power of the pub companies enabled them to resist this and
encouraged and supported new entrants to the market thus ensuring a
competitive market and suppressing price increases for licensees.

- The constant demand for new products driven by pub companies stimulates
manufacturing and supports jobs.

8.13. The above benefits would be lost if the proposals went ahead as
drafted. A further point to note is that if the tenant went free-of-tie on
machines then the income from the machine would be included as part
of the divisible balance and therefore taken into account when rent levels
were assessed — whereas under the current tied model income from
machines (IFC v.6) cannot be included in the divisible balance. This
could result in licensees being no better off under free-of-tie proposals
as the cashbox would be rentalised.

8.14. Mandating that only drinks products may be tied has serious
competition issues and would restrict opportunities for licensees to take
advantage of benefits provided by pub company economies. For
example, some tenants choose to buy their food through their company
which offers benefits such as quality of supply, lower cost of food goods,
marketing and waste management. Removing the tie for anything other
than drinks would impede the ability of the sector to evolve and lessen
opportunities for pub operators that wish to take up machine or food
supply agreements with their company.

iv. Provide a ‘guest beer’ option in all tied pubs.

8.15. Do not agree. The ‘guest beer’ option is defined as ‘the tenant should
be allowed to purchase and sell one draught beer from any source’. The
consultation document justifies the inclusion of such an option by
claiming ‘it may be of benefit to both the tenant, consumer and
independent breweries’. There is no evidence to support this assumption
and it would lead to competition issues where pub companies brew their
own beer. Pub companies already offer a wide variety of choice for
tenants within their existing supply agreements.

8.16. There could also be unintended consequences for local breweries.
With the guest beer provision as currently drafted, there would be
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nothing to prevent licensees from sourcing their most popular beer (in
most cases standard lager) from larger brewers or wholesalers....

8.17. The Society of Independent Brewers (SIBA) operates a Direct Delivery
Scheme (DDS) with the largest pub companies. Independent breweries
receive orders and distribute them immediately fo the pub via the pub
company — Enterprise Inns alone offers 1,350 cask ales from 380 small
and microbreweries via this scheme. Punch Taverns operates its own
similar scheme allowing a wide range of guest beers.

8.18. For members of the BBPA which own breweries, this proposal will [ead
to brewery closures. On average, breweries make a profit of 1p or 2p
per pint. Their success and viability depends on distribution. [f a guest
beer is mandatory for companies owning over 500 pubs, there is little
doubt that breweries will close as a result.

8.19. The guest beer option will also favour operators doing well with higher
beer volumes.

v. Provide that flow monitoring equipment may not be used to determine
whether a tenant is complying with purchasing obligations, or as evidence in
enforcing such obligations

8.20. Do not agree. There is no evidence presented in the consultation as to
why flow monitoring equipment should not be used as part of the
process to determine if a fenant is not complying with purchasing
obligations.

8.21. The argument made in the consultation document, that the ‘model of
the tied public house has been part of the British pub industry since at
least the 18" century...it is therefore completely possible to operate a
tied estate and to enforce the tie without the use of flow monitoring
equipment’ is flawed. It is disingenuous to compare the technology
available in the 21% century with that available 300 years ago as a
reason not to use flow monitoring equipment as a tool in determining
whether purchasing obligations are being breached.

8.22. The current Industry Framework Code has a flow monitoring protocol
which must be included in individual company codes stating that flow
monitoring equipment cannot solely be used as evidence that a breach
of contract has occurred. We would support this as a fair and reasonable
position to take in any statutory code.

9. Are there any areas where you consider the draft Statutory Code
(at Annex A) should be altered?

9.1.We have dealt with a number of the issues raised by the proposed Code
in answer to the questions above. Looking at the draft Code itself at
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Annex A of the consultation, we would make the following observations
in comparison to the current IFC:

9.2.In general there is no distinction made between leases and tenancies in
the Statutory Code as compared to the IFC Version Six. Operators of
both leases and tenancies covered by the Statutory Code will be subject
to the same obligations, which is currently not the case.

9.3. Definitions in the introduction to the Code:

9.3.1. ‘Tenant’ — explained here as meaning the person to whom the pub is
assigned as either a lease or a tenancy (irrespective of which type of
agreement) yet the Code itself (notably Part 6 - Miscellaneous
Provisions) refers to separate ‘lease’ and ‘tenancy’ agreements which is
inconsistent and confusing;

9.3.2. 'Pub’ — attempting to define a ‘pub’ is always a difficult task, and
defining it within legislation such as this could lead to unintended
consequences. The definition set out in the Code could exempt food-led
non-managed pubs, or indeed include premises which otherwise could
be classed as ‘restaurants’ if they have a high level of food turnover and
have no specific licensing conditions relating to consuming food at the
premises;

9.4. The majority of Part 2 of the Code 'Pre-contractual Negotiations’ is taken
from the current IFC. However, as noted above, it is taken primarily from
the leased section of the IFC and as such will introduce onerous
obligations on tenants and tenanted operators;

8.5.Part 2 also simplifies a number of the obligations set out in the IFC,
potentially making it less onerous on pub companies subject to the Code
compared with companies subject io the voluntary IFC;

g.6.Part 3 — rent assessment statements: It is not clear throughout this
section as to the difference between an initial rent assessment provided
fo a tenant going into a new pub and existing tenant rent reviews which
will lead to confusion; '

9.7.Section 20 makes it illegal to enforce an UORR clause - this is already
in the [FC but will apply to companies currently outside this scope. This
would place pubs at a commercial disadvantage from other uses such as
shops, offices, restaurants and factories retain UORR clauses;

9.8.Part 4 of the Code contains the majority of the new obligations on
companies, we comment on these in answer to Question 8 above.

9.9.Part 5 — BDMs contains a number of obligations not included in the IFC
regarding BDM fraining etc.

9.10. Part 6 — Miscellaneous provisions
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9.11. Section 33: New obligations here include incorporation of Code by next
rent review (inconsistency here again regarding the definition of ‘rent
assessment’ to cover both reviews and initial assessments for new
tenants);

9.12. Section 37: More onerous obligations for tenants/tenanted companies
regarding ‘keeping’ or ‘putting’ the pub in good order as these are
different requirements for leases and tenancies and will cause problems
if they have to be adopted by traditional tenancies;

9.13. Part 7 - pub company codes of practice: does not require those subject
to the Code to produce a separate IFC compliant code;

9.14. Parts 8 and 9 deal with the statutory adjudicator and related dispute
resolution and so are above and beyond anything within IFC version six;

9.15. Annex A — rent assessment statements — this differs from that within
the IFC as it includes hypothetical free-of-tie option as comparator.

10. Do you agree that the Statutory Code should be periodically
reviewed and, if appropriate amended, if there was evidence that
showed that such amendments would deliver more effectively
the two overarching principles?

10.1. As proposed above, we have committed to reviewing the self
regulatory system regularly (suggested every three years) and we would
expect the Statutory Code to be reviewed (transparently and
independently) on the same timescale.

11.  Should the Government include a mandatory free of tie option
in the Statutory Code?

11.1. The BBPA does not agree that a mandatory free of tie (FOT) option
should be included in the Statutory Code. A mandatory FOT option
would have serious unintended consequences for the entire pub sector,
a number of which are identified in the consuitation:

¢ ‘In the short term there will be higher costs as a result of lost
economies of scale...these are likely to fall disproportionally on lower
volume pubs...this may also lead to some pubs becoming unviable
and closing’

® ‘Choice is likely to suffer' as market could be foreclosed by large
international brewers offering exclusive brands
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® ‘Removing the surety of the tie would reduce pub owning companies’
incentive to invest’

® 'The impacts could include higher costs for consumers, the exit of one
of the major pub owning companies and/or dominance of the market
by large international brewers’

11.2. Even a significant minority of tenants taking up a mandatory free-of-tie
option could be enough to render a pub company’s infrastructure
unviable, as the free-of-tie tenants would not be contributing to its
support. Companies are unlikely to be able to operate a hybrid free-of-tie
and tied estate on a large scale, and would have to move towards a fully
free-of-tie estate (along the Wellington model) with a purely rent-based
commercial property relationship.

11.3. BBPA instructed Compass Lexecon to undertake an independent study
into the potential consequences of the current BIS proposals and
particularly the impact of the mandatory free-of-tie option.

11.4. Compass Lexecon is one of the world’s leading economic consulting
firms. It provides expert economic advice on competition policy,
economic and financial regulation, public policy and the assessment of
damages in complex disputes.

11.5. Compass Lexecon modelled the impact of the BIS proposals using
data about 13,000 pubs provided by BBPA members who would be
impacted by the proposals (i.e. those which operate over 500 pubs). The
results were then scaled to assess the impact on all 16,000 pubs
covered by the BIS proposals. The full report has been provided to BIS.

11.8. The key findings are as follows:

If all licensees exercised the mandatory free-of-tie option, this would
lead to a further 2,300 pub closures with the loss of 18,400 direct jobs.
Almost half of these jobs would he among 18-24 year olds

A further 10,000 indirect jobs in the pub supply chain would also be lost

The overall annual reduction in the economic vaiue generated by the
sector caused by the pub closures would be £600m

¢ Pub companies invest an average £8-10,000 per pub per annum
across the sector. Their incentive and ability to continue with this
programme is greatly reduced. Under a commercial lease, fixtures and
fittings are paid up front and rent is paid quarterly in advance. These
changes would contribute to an increase in licensee up-front cosis
from just £12 500 on average to almost £47,000

The net effect of these latter two points is almost certainly to be further
acceleration of pub closures and job losses, as many licensees are
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likely to be unable to generate the additional borrowing and investment
required from banks and elsewhere.

11.7. Tenanted/leased pubs stock more cask ales than independent free
houses and therefore there is likely be a reduction in cask ales available
to consumers. CGA data shows fenanted/leased pubs are more likely to
sfock cask ale pubs than independent pubs and stock a greater range —
81% of leased/tenanted pubs stock cask ale compared to 60% of free
trade pubs. Leased/tenanted pubs that do stock cask ale have an
average of five ale brands on offer, compared to three brands in
independent pubs.

11.8. Compass Lexecon did not model the impact on UK brewing but
closures of breweries and/or brewers divesting their pub estates would
be a real threat under a mandatory free-of-tie regime and many small
brewers would be denied an effective and efficient route to market.
Third parties benefiting from any transfer of value from pub operators
would also have less incentive to invest in the sector.

11.9. There are a large number of free-of-tie pubs in the current market,
therefore presenting a licensee who wishes to take on such a business
with a range of choices. Offering such a mode! should not be forced
upon a pub company or brewery that has decided that this model does
not offer a sufficient return or allows for sufficient business support.

11.10. Free of Tie will mean a loss of SCORFA benefits for lessees and
tenants. As covered in earlier paragraphs a free of tie option would
remove these benefits and leave tenants and lessees looking for funding
which will prove difficult to find in this economic climate. For almost all
pub companies, the vast majority of prospective tenants are looking for
the pub company to take more of the risk as their access to finance is so
limited.

11.11. We recognise that a rational tenant would not exercise the
option to go free-of-tie if they anticipated that this would make them
worse off. He/she could be worse off either because the lower cost of
beer did not compensate for the loss of SCORFA benefits in the short
term, or because the company would close the pub in the longer term.

11.12. However, tenants may elect to go free-of-tie, even if it would
lead to the closure of the pub, for a variety of reasons including:

o The tenant may perceive short term benefits from going free of tie
and be less concerned about the long-term (e.g. because of
short-term financial pressure or because the tenancy is near the
end);
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» The tenant may not consider the pub company’s’ concerns
credible that the pub would not be viable from its perspective
under a free-of-tie model;

+ The tenant might assume that mandatory FOT, as a regulatory
option, is likely to be in their interest.

In addition to the above, the pub industry offers a wide range of agreements
within the tied model — giving flexibility and choice for tenants who wish to take up
different options with pub companies, family brewers and property companies
(such as fully tied, partially tied and free of tie). By imposing a rent setting
formula, which in effect this consultation is proposing, this choice of model and
the future evolution of the pub industry will be under threat. Free of tie options
already exist in the sector, but overriding the market through legislation will have
real unintended consequences.

12. Other than (a) a mandatory free-of-tie option or (b) mandating
that higher beer prices must be compensated for by lower rents,
do you have any other suggestions as to how the Government
could ensure that tied tenants were no worse off than free-of-tie
tenants?

12.1. The BBPA believes that the self-regulatory system and SCORFA
already delivers this {(see response to Q11).

13. Should the Government appoint an independent Adjudicator
to enforce the new Statutory Code?

13.1. Under the IFC, PICA-Service already provides an independent
conciliation and arbitration service for complaints around company
conduct, and PIRRS for rent reviews.

13.2. The Groceries Code Adjudicator was introduced after a specific OFT
complaint. There was no such complaint against the pub sector, indeed
the OFT concluded there were no competition breaches in the industry
and that it was working well. Furthermore, the Grocery Adjudicator has
no rights to interfere or arbitrate commercial decisions, simply to punish
abuse. The comparisons with the Grocery Code are flawed and
misleading.

13.3. Any adjudication system should be as cost effective as possible and
impose the minimum of red tape on the industry. We believe the cost
estimates for the Adjudicator as stated in the Impact Assessment are
low, and in reality are likely to be higher — especially taking into account
the arbitration function outlined in the answer to Question 14. This
should not be underestimated — the consultation likens a lack of
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adjudicator to ‘a sports match with rules but no referee’ which we would
argue is simplistic in the extreme. The adjudicator would have to
arbitrate on ‘issues (such as rent) that will be specific to each pub’ which
leads to the conclusion that this hypothetical sports match would have
thousands of players on the field where one referee would have to deal
with each disputed tackle on an individual basis. For example, it is
estimated that there are around 5000 ‘rent events’ (reviews, renewals,
new agreements) across the [eased/tenanted sector each year.

13.4. The consultation document also uses the Groceries Code Adjudicator
as the prime template for how this process will work. The fact that the
supermarket sector and the leased/tenanted pub sector are very
different business models means that a straight assumption that both
Adjudicator functions will be similar should be treated with caution. The
Groceries Adjudicator has no power to arbitrate or influence commercial
decisions (such as rent), simply to punish abuse — a major difference
with the proposed pub sector Adjudicator.

14. Do you agree that the Adjudicator should be able to:
(i) Arbitrate individual disputes?

14.1. There are already a number of services that are available to {enants {o
arbitrate disputes:

PICA-Service (disputes relating to breaches of the iFC)
PIRRS (disputes relating to rent reviews)
Via the court system over contractual disputes
Other established arbitration bodies (ACAS)
RICS also operate a resolution service

14.2. The consultation states that ‘it is our assessment that no pubs should
become unviable as a resuit of this policy, as profit is only moved from
one party to another. If a pub had been viable prior to the policy, it is our
view that the tenant and pub owning company could reach a commercial
negotiation that maintained the pub’s viability'.

14.3.In essence, this means that where the proposals make the pub
unviable from a pub company point of view, then the company and
tenant will negotiate to ensure viability. This means that if equivalence
were to cost, for exampie, £5,000 and that made the pub unviable from a
company perspective then the actual transfer amount would be less.

14.4. Subsequent discussions with DBIS on the above point suggest that it is
the intention of the Government that the Adjudicator should step in to
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arbitrate and determine the actual transfer amount in such a situation.
This is not made clear in the consuitation document and the costs of
such arbitrations are not set out in the impact assessment. This would
increase the costs of the Adjudicator exponentially as there would be
potentially hundreds, if not thousands, of rent reviews each year on
which the Adjudicator would have to arbitrate.

(ii) Carry out investigationé into widespread breaches of the code?

14.5, Investigations into breaches of the Code would have to be based on
sound evidence, and specify where exactly the Code has been
breached. Systems should be in place to prevent vexatious and
speculative complainis being escalated, with the resuitant time and
financial cost of unnecessary investigations.

14.6. Under the Groceries Code Adjudicator, a draft report is issued to the
retailer identified as having breached this Code with the opportunity to
comment. This provision should be reflected in the pub company code.

15. Do you agree that the Adjudicator should be able to impose a
range of sanctions on pub companies that have breached the
Code, including:

(i) Recommendations
(ii) Requirement to publish information (‘name and shame’)
(iii) Financial penalties

15.1. The consultation contains no detail of appeals process for companies.
Recourse to such a system should be in place to prevent unfair
decisions being reached.

16. Do you consider the Government’s proposals for reporting
and review of the Adjudicator are satisfactory?

16.1. We do not accept the need for a costly and bureaucratic Adjudicator.
Under the self-regulatory system, company codes are re-accredited
every three years. A simpler and more effective system would be to have
the IFC itself reviewed independently every three years.

16.2. If it decided to create the regulatory Adjudicator function, a regular
review of whether the Adjudication system is effective, and more
importantly, actually required is vital. If for example the number of
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complaints to the Adjudicator were extremely low (or indeed non-
existent) a judgement would have to be made as to whether it was
required at all.

17. Do you agree that the Adjudicator should be funded by an
industry levy, with companies who breach the Code paying a
proportionally greater share of the levy? What, in your view,
would be the impact of the levy on pub companies, pub tenants,
consumers and the overall industry?

17.1. The impact on the industry and consumers of setting up such an
Adjudicator should be as limited as possible. As stated above, we
believe the cost estimates of such a regulator are too low. There is the
danger of regulatory creep by such a body, and suggest a cap on the
budget of the Adjudicator to minimise the impact on the pub sector.

17.2. The Levy as proposed will be paid by pub companies covered by the
Code, in proportion to number of pubs owned. In second and
subsequent years of the levy, it is suggested that those who breach the
Code pay more. However, this still does not address managed
companies and FOT companies having, as proposed, to pay inte the
Adjudicator system despite having no pubs that are actually covered by
the provisions.

BBPA
14.06.2013
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GLOSSARY OF TERMS

1 Association of Licensed Multiple Retailers

"'Tenancy' ét Wlll
- Upward Only Rent Review.
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ANNEX A - List of BBPA members as at 14 June 2013

‘Maclay Group Ltd.
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ANNEX B - Legislation, reports and inquiries affecting the public house sector

since 1968

1969

1969

1977

1979

1979

1981

1983

1987

1989

1989

1989

1989

1992

"Beer - A Report on the Supply of Beer" - The Monopolies Commission
No.216.

"Beer Prices" - Nationa! Board for Prices and Incomes Report No. 136
Cmnd 4227.

"Beer Prices and Margins" - Price Commission Report No. 31.

"Bass Ltd. - Wholesale prices of beer and prices in managed houses" -
report by Price Commission. HC 108.

"Whitbread & Co. Lid. - Wholesale prices and prices in managed
houses of beer, wines, spirits, soft drinks and ciders" - report by Price
Commission. HC 110.

Report by the Monopolies and Mergers Commission (MMC) on "Full-
line forcing and tie-in sales". HC 212.

Issue by European Commission of Reguiation 1984/83 (adapting the
"Block Exemption" Regulation 67/67 under the Treaty of Rome)
applying to exclusive purchasing agreements with subsequent
guidelines. There had been a detailed investigation of the tied pub
industry prior to the Regulation being issued.

Investigation by Office of Fair Trading (OFT) which led to their
recommendation that an industry review should be undertaken by
the MMC.

Report by the Monopolies and Mergers Commission entitled "The
Supply of Beer" (Cm 651).

Statutory instrument entitled "The Supply of Beer (Loan Ties, Licensed
Premises and Wholesale Prices" (S| 2258).

Statutory instrument entitled "The Supply of Beer (Tied Estate)" (Sl
2390).

Review by Agriculture Commitiee of House of Commons into the
Supply of Beer.

(November 1st) Deadline for compliance with DTl Orders regarding
disposal of pubs.
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1993

1995

1995

1996

1997

1997

1997

1998

2000

2000

2000

2000

2002

2004

Inquiry by the Agriculture Commitiee into the Effects of the Beer
Orders. HC 402.

inquiry by the OFT into the wholesale price of beer charged by brewers
to tied customers and to the free trade.

Inquiry by Trade and Industry Committee of the House of Commons
into competition policy included a review of the 1889 MMC inquiry into
the supply of beer.

Commencement of review on vertical agreemenis by European
Commission

European Commission issued green paper on vertical agreements and
requested comments by 31st July.

(June) Supply of Beer (Tied Estate) (Amendment) Order 1997 (Guest
Beer) exiended to include bottle conditioned beer.

European Commission announces that the block exemption will be
extended from 31st December 1997 {0 31st December 1999.

{(May) European Commission issued policy follow up paper on vertical
restraints.

(January) OFT launches a review of the Supply of Beer Orders

(1st June) New block exemption on vertical restraints comes into effect
covering the generality of distribution arrangements, including public
house property ties and trade loans. Limited to companies with a
market share not exceeding 30%

(Dec) Report of the Office of Fair Trading's review of the beer orders
published, recommending revocation of the Tied Estate order and most
of the Loan Ties, Licensed Premises and Wholesale Prices Order.

(Dec) Response by the Department of Trade and Industry to the Office
of Fair Trading's review announcing the decision to revoke the cap on
the size of brewers' tied estates and the requirement of large brewers
not to tie alcoholic drinks other than beer. The guest beer provision
and restrictive covenants on sale were to be retained. The Beer
Orders would next be reviewed in 2005

(Feb) It is announced by the Secretary of State that the Beer Orders

enacted in 1989 will be revoked in their entirety.

(May) Trade and Industry Select Committee announces inquiry into the
relationship between pub companies and their tenanis. (Mar'05)
Recommendation that the Practice Framework for the granting of
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2009

2009

2008

2009

2009

2010

2010

2010

2011

2011

2011

2011

2012

2012

tenancies and leases. BBPA review its Code of Practice

(May} The Business & Enterprise Committee recommends the supply
tie operated by pub companies and brewers be referred o the
Competition Commission. Other changes to operating practices also
recommended.

{July} CAMRA submit a super-complaint to the OFT regarding UK pub
industry.

(October) OFT report concludes no action is required with regard to the
beer tie.

(December) BIS (formerly BEC) Committee holds second evidence
session regarding pub companies.

(December) CAMRA applies to the Competition Appeals Tribunal
regarding OFT decision.

(February) OFT opens consultation on its response to CAMRA super-
complaint.

(May) European Commission renews block exemption, allowing beer
supply tie to continue in UK.

(October) OFT upholds original October 2009 decision regarding beer
tie.

(June/July) BIS Committee holds third evidence session regarding pub
companies.

(August) Government consults on the use of restrictive covenants in
the pub sector

(September) BIS Select Committee recommends the Government
introduce statutory regulation governing the relationship between tied
tenants and pub operating companies

(November) Government response to the BIS Select Commitiee
endorses a self-regulatory framework system governing tied tenancies
and leases, including a strengthened industry code and
advisory/arbitration services

(January) Industry Framework Code Version 5 for tied tenanted and
leased public houses published

(October) BIS Minister Jo Swinson announces industry seif-regulation
objectives have ‘now been achieved'.
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2012 (October) Government announces review of industry self-regulation to
date

2013 (January) Government announces its intention to consult on a statutory
code of practice for pub companies

ANNEX C - ComRes Report into BIS Consultation Questionnaire (see attached
document)

BRBYA also 3\4gotieo( the \\/\oqepe/\c:ﬂau S(v\cj&j
P@Q@N‘E@l@ wnaer pC?\FU_S{‘q:)LLS -3 o li-g,
ThS Was leean w'sl}w\@io( ad -HA (‘ec]u\eaﬁo-p
Mo BRPA owing o 1S Comwerdd cm@‘c&m@,ﬁ%?

40



Com

BBPA Pub Consultation Review

A comprehensive review of the Pub Consultation survey
run by the Department for Business Innovation and Skills

BRITISH

BEERY\PUB

SSOCIATION

31st May 2013

Four Millbank, London, SWIP 3JA I T 44 {0120 78718660 - F 44 (0120 7799 2391 | www.comres.couk

TamprricateResearcs Ltd Sompany Registration fio AB1CO91 Regiaterod office: Coveham House, Bewnside Bridge Read, Coebram, Surrey KT11 36F



Com

CONTENTS

BACKGROUND ......cccvteiiiimrmirers e ireent st enres et ebseness et s nes st seb bttt rs s anes 3
ODJECIVES ..t e b R b bbb 3
(ot [o] o o ) OO OO SO S SOOI 3

EXECUTIVE SUMMARY ...ttt ettt bbbt bbb s s 4

Introduction to MRS Guidelines and Best Practice ........cvccvvnimieesnssssssesoeens 5
Market Research SOCIBty QUIBRINES ... s 5

SUPVEY REVIBW....co. ettt et et ses b et ekt b1 s ses b b et b et b 6
NOLE ON SUIVEY SBE UP ottt e s st sn e st s s st ena et s 6
INErOAUCTOrY STAIEMENE.. ... e e sttt b b bbb 6
Use 0f [6AAING QUESTIONS ....cvvievi et ettt ettt et seer e 7
Survey audience and TOULING.......coriir i st 11

CONCLUSIONS ...t ertr e ireress st senss st e bk 8 bttt e 13



Com

BACKGROUND

Objectives

ComRes have been commissioned by the British Beer and Pub Association to conduct an in-depth
audit of the online survey used as part of the Government consultation conducted by the Department
for Business Innovation and Skills entitled ‘Pub companies and tenants - A government consultation’,
The core objectives of this research are as follows:

» To review the suitability of the survey for individual tenants and consumers;

+ To audit question design and survey structure against the MRS Code of Conduct and industry
best practice;

* To advise on the suitability of Survey Monkey and use of 'cookies’ for a Government
consultation of this type;

o To advise on the robustness of any findings stemming from the consultation.

Methodology

Senior researchers at ComRes conducted an in-depth review of the survey between 20t May and 31st
May 2013. The survey was assessed for quality and compliance with the MRS Code of Conduct with a
view to assessing its suitability for use in a public consultation.



Com
EXECUTIVE SUMMARY

Following an in-depth review of the online survey used as part of the Government's consultation on the
relationship between large pub companies and their tenants, ComRes have several concerns over the
suitability of the survey for such work and the subsequent validity of any findings drawn from the
results. It is our view that the survey in its current form is not of sufficient quality in terms of survey
design and structure to be able to support Government action in introducing a Statutory Code and
Independent Adjudicator to oversee the problems between large pub companies and their tenants.

The key concemns are as follows:

o The survey uses leading introductory statements and questions in direct contradiction to rule
B14_3 of the Market Research Society Code of Conduct which explicitly states that reasonable
steps should he taken to ensure that ‘respondents are not led towards a particular point of
view'. It is our view that the survey in its current form leads respondents to give survey answers
that are supportive of the Government's position because of the way the questions are asked.

» In many cases, the survey presents a positive case for a course of action and then asks the
respondent whether or not they support such action without presenting the alternative view.
This means the consultation could appear fo provide evidence of support for certain action
where no such support exists.

» In the majority of cases, the survey does not present the respondent with a clear option fo
indicate that they ‘don’t know' or have ‘no preference’ for a course of action, contradicting rule
B14_2 that efforts should be made to ensure that ‘respondents are able to provide information
in a way that reflects the view they want to express, including don't know/prefer not to say
where appropriate’. This could lead to respondents giving answers to questions they are not
qualified to comment on, creating issues over the validity of findings drawn from the results.

e Survey routing is often misleading or inadequate meaning respondents do not answer
questions relevant to them and are led to answer a cettain way. This is crucial to the validity of
the consultation’s findings as it means that results could be based on survey responses from
those that do not possess an informed view on the subject matter at hand or even those who
have a vested interest in certain results being achieved.

« There are significant concerns about the use of Survey Monkey as a survey vehicle and the
security of the survey which call into question the validity of results gathered and therefore the
credibility of any findings drawn from the consultation.



INTRODUCTION TO MRS GUIDELINES AND BEST PRACTICE

Market Research Society guidelines

The Market Research Society has put in place specific rules and guidelines for the design and
implementation of online research. A full breakdown of the Market Research Society Code of Conduct
can be found below hitp:/fwww.mrs.org. uk/pdf/Code %200f%20Conduct%20(2012%20rebrand).pdf

MRS Guidelines for Online Research

Rule B.14 of the MRS Code of Conduct (listed below) is of critical importance regarding this
consultation, clearly stating that respondents should be given the opportunity to provide information in a
way that reflects their views, that respondents are not led towards a particular view and that responses
are capable of being interpreted in an unambiguous way.

MRS: Code of Conduct: Designing the Data Collection Process

B.14 Members must take reasonable steps to ensure all of the following:

» That the Data Collection Process is fit for purpose and Clients have been advised accordingly;
that the design and content of the Data Collection Process or instrument is appropriate for the
audience being researched;

+ That Respondents are able to provide information in a way that reflects the view they want fo
express, including don't know/prefer not to say where appropriate;

» That Respondents are not led towards a particular point of view,

+ That responses are capable of being interpreted in an unambiguous way;

» That personal data collected are relevant and not excessive.



SURVEY REVIEW

The following section of this report aims to provide a detailed assessment of the survey structure and
content in terms of its suitability for use in a Government consultation of this type.

Note on survey set up

The survey was scripted using Survey Monkey as the online provider of the software. The survey is
accessed via an open link on the Consultation website. While there are restrictions preventing multiple
completions by browser, there is a loophole in this approach. Any respondents wishing to subvert the
answers by completing the survey multiple times can do so by using the ‘incognito’ setting on a Google
Chrome browser. This is relatively simple to set up and therefore the survey is open to multiple
submissions by one person.

Introductory statement

The initial introductory statement that sets out the purpose of the survey is extremely leading and
invites respondents to answer subsequent questions in a particular way, contrary to rule Bt4_3 of the
Market Research Society Code of Conduct.

Fig.1 Introductory statement

Statutory Requlation of the Pubs Industry

Over the last decade, significant concerns have been raised about the relationship between large pub
companies and their tenants. By ‘tenant’, the Government is referring to any publican who rents their
pub from a larger company, whether they are referred to as a tenant, a lessee or any other term.
There are concerns suggested that in too many cases, tenants are treated badly and exploited,
including by being asked to pay unfairly high rents or beer tie prices. Particular concern has bheen
raised about so-called ‘tied’ arrangements, where the pub company requires the tenant to buy beer
from them rather than on the open market: a recent survey found that 47% of tied tenants earn less
than £15,000 a year, compared to only 22% of free of tie tenants.

The Government’s aim is to ensure fairness for tenants, to ensure that tied tenants are treated no less
favourably than free-of-tie tenants and to support the continuation of pubs as valuable community
assets. We also want to safeguard the long term stability and sustainability of the industry, through .
proportionate and targeted interventions where needed.

The Government is therefore consulting on establishing a statutory Code and Independent Adjudicator
to oversee the problems between large pub companies and their tenants (publicans). The purpose of
this consultation is to seek the views of various individuals who are affected by or have an interest in
the pubs industry.
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The introductory statement is leading in a number of ways:

+ The above statement (fig.1) introduces that ‘significant’ concerns have been raised about the
relationship between large pub companies and {enants without presenting the alternative view.

» [t highlights that there are unspecified ‘concerns' that tenants are being ‘treated badly and
exploited’ without providing evidence for this.

e There is no definition of what a 'larger' company consists of.

o |t presents the fact that tenants that are ‘tied’ fo a particular pub company earn less than those
who are not, presenting an emotive case for any action in support of that group.

¢ |t then moves on o present the position of the Department of Business, Innovation and Skills in
flattering terms, arguing that any Government action in this area is designed to ‘ensure faimess
for tenants’ and to safeguard the ‘long term stability and sustainability of the industry, through
proportionate and targeted interventions where needed'. This is a one-sided view supporting
tenants only.

The opening paragraph then concludes by saying that:

‘The Government is therefore consulting on establishing a Statutory Code and Independent Adjudicator
to oversee the problems between large pub companies and their tenants (publicans). The purpose of
this consuitation is to seek the views of various individuals who are affected by or have an inferest in
the pubs industry’.

In short, the opening parapgraph of the survey presents a clear and one sided argument that the status
quo is unsatisfactory and unsustainable and that the Government's intentions in introducing a statutory
Code and Independent Adjudicator are positive. This can only lead the respondent, who has at this
stage vet to read a question, to have a positive view of any such Code and Adjudicator.

Use of leading questions

There are several examples within the survey of the presence of leading questions that invite the
respondent to answer in a particular way. In many instances, the case for a certain course of action is
made forcibly and then the respondent is asked whether or not they support that course of action. In
other cases, respondents are asked to indicate whether or not they agree with a particular course of
action that is implied is perfectly reasonable to support (and not necessarily linked fo the subject
matter) with the inference that Government action intreducing a Statutory Code and Independent
Adjudicator is a positive step in this direction. Finally, in the majority of cases, respondents do not have
the option fo indicate that they ‘don't know’ or have ‘no preference’ either way for a particular course of
action, This confradicts rule Bi4_2 of the MRS Code of Conduct that ‘respondents are able to provide
information in a way that reflects the view they want to express, including don’t know/prefer not to say
where appropriate’. This means that should the respondent answer the question, they could potentially
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pick an answer at random rather than select the answer most relevant to them. Below are some
examples of such practice highlighted above.

Fig.2 Examining self-requlation and the principles of the code

2. Selfl regulation has been tried since 2004 but kas not warked - too many tenants are stll being badly treated and facing hardship. The Government therefore conslders that it needs
%o Introduce statutary leglsfation o regulate the zelatienship between pub companies and tanants.

Do you agree that tie Government shauld regutate the refationship betwean pub compantes and tenants?

.7 Yes

: No

3, Tha Government believes the best way of achleving this would be to Intreduce a Statutory Code, to 38t down the rules which pub companles would have to obey, and an
independent Adjudicator to enferce and referee the Code.

Do you agree that a statutory Code and independent Adjudicater would be an 2ppropriate way el tackling thls problem?

Yes

.- Ho

4. The Government considers that the two mostimpettant ptinciples that should ke lundamental to the proposed Statutory Code should be that tenants must be treated fairly and
Tawdully and $hat ted tenants should be no worse off thap fres of tis tanants,

Do you agree that these two principles should be atthe heart of the Code? [Sslact sach ons that you agres with).
™ Tenanls musl be Ireated faily and fawfuly
[ Tied tenanls shoutd be no worse off than free of tie (enanls

In the above Question 2, the assertion that self regulation ‘has not worked' has been presented
as a fact, followed by the further assertion that 'too many tenants are still being treated badly
and facing hardship’. Neither of these points are supported by evidence nor is an alternative
view provided. The survey then presents the Govermnment's policy as the solution, The
Government therefore considers that it needs fo infroduce statutory legistation fo regulate the
relationship between pub companies and tenants’. It is in this context that the question is asked
‘Do you agree that the Government should reguiate the relationship between pub companies
and tenants?’. The only logical answer the respondent can give, if they take the introductory
text at face value, is "Yes'. This is a wholly inadequate means of measuring public support for
this measure and calls into question the validity of the results from this consultation.

The following question, Question 3, which reads ‘Do you agree that a Statutory Code and
Independent Adjudicator woufd be an appropriate way of tackling this problem?', is asked once
it has been established that it is Government policy that this is the best course of action. Before
the question is asked, an intreductory statement is included reading, The Government believes
the best way of achieving this would be fo infroduce a Statutory Code, to set down the rules
which pub companies would have fo obey, and an Independent Adjudicator to enforce and
referee the Code’. The flow of Questions 2 and 3 make it very difficult for a respondent to say
they agree action should be taken but disagree with a Statutory Code and Independent
Adjudicator. In addition, the use of the phrase, ‘The Government believes the best way of
achieving this’ infers that respondents agree the Government should regulate the relationship
between pub companies and tenants.

In Question 4, the survey presents two extremely leading statements and asks respondents
whether they agree with them. It does so without asking for strength of agreement with these



principles and without giving respondents a clear option to select 'l do not agree with either of
these statements’ or to say that they 'don’t know'.

Fig.3 A better example

§. The Government recognises that the tle can be used responsibly and that some pub companies treat thelr tenants fairly. On the other hand, some companies abuse the tie and itis
the abuse of the tie that the Government wishes to stop.

Some people have suggested that the simplest means of ensuring that tfed tenants are no worse off than free of tls tenants would be if the Code forced pub companles to cffer a free
oftie aption te tenants. By a free of tie option it is maant that the tenant could buy beer from whoever they wished and would only have to pay 2 fair matket rent to the pub company.
Others have suggested thathis would be unfalr to respensible companies who usa the e well, and that it would place less of a burden on responsible compenies if the Code Instead
said that pub companles must compensate tied tenants by ensuring that the higher prices they pay for bear are matched by a lower rent.

Which do you think would be the best way of ensuring that tied tenants are no worse off than 2 free of tie option?
© Acompulsory free of tie option
Ensuring that if a tenarl pays more lor dnnk prces thanthey could get on the open macket they must be charged a lower fenl and vice versa
- Another option that we have not considered (if so pleasa let us know via \he main consuliatien— fink at end)

¢ The above question is a better example of good practice. Although not perfect, the above
introduces both sides of the argument and for the first time recognises that 'the tie can be used
responsibly’. However, it is worth noting that Question 5 is the first instance where a postive
case for the tie has been made and the introductory statement only acknowleges that ‘some’
pub companies treat their tenants fairly.

+ Also, as is the case in many instances elsewhere, there is no obvious means for respondents
to indicate that they have no preference for any course of action or that they ‘don't know’
should the quesiton not be relevant to them in their role.

Fig.4 Details of the new policy

6. [t has been suggested that the Government also strengthsn the proposed Statutory Code in other areas, to help ensurs that tenants are treated fafrly.

Which of the below do you think should be addressed in the proposed Statutary Code (please ek all that apply):

™ Anncreased nght 1o an open marke! rent assessment This would alow a teran 16 raquest a rent zssessmentif they have not kad one for five vears if e pub company pUis up their beer prices
or funexpecied circumstances (food fire recession elc) occur

I Increased transparency’ Assessing profilability can be dificutt. This would require pub companies to publish paraliel ed and ‘iree of be rent assessmants 5o lenants can check they are no
worse off

£~ Abolishine gaming machine ie Under the gaming machine ie pub companies take a share of the profils from gaming machines. which can reduce tenant profils This would abolish thal
practice

7 Aqguest beer oplion This would allow tenants Lo buy one beer of their chiice rom any source they chose for examgple a poputar brand of a beer from a local mero-brewery

I Regulale iow monitoring equpment Concems have been raised thal the equipment used is often unrefiable This would mean thal a pub company could not use eadence from Now momlonng
equipment Lo fine a tenanl for breaking their contract

1. The Govenment Intends to establish an independent Adji to enforce the Code, The Adjudicator would need to have arange of functions in arder to ensure that all

companies were complying with the Code.

Which of the folloving powers do you think it would be helpful for the Adjudicator to have? [Please selectali that apply).
i Abdity to arbitrate individual disputes about the Code o enswre tlenants cou'd get compensalion for any losses ey bad suliered
i Abiltyto camy aut investigations to discover widespread breaches of the Code by pub comparies
i Abiityto impose fines on pub companies that breachihe Code
{7 Abrlty to give advice and guidance to pub companies onhow to comply withthe Coda and to tenants on Iheir ights under the Code

» The above questions outlining some proposed measures that might be included in a Statutory
Code or powers that could be given to an Independent Adjudicator do not give the option for
respondents to either indicate the strength of their support for each measure and also do not
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allow respondents to indicate that they ‘don’t know' which options they prefer or indeed that
they support 'none of the above’ options. This contradicts rule B14_2 of the MRS code that
efforts should be made to ensure that ‘respondents are able to provide information in a way
that reflects the view they want to express, including don't know/prefer not to say where
appropriate’.

It is true that respondents are not required to answer these questions however, the absence of
a clear means of indicating that they do not support any of the measures listed encourages
respondents to answer even if they do not hold a view.

Fig.5 Details of the new policy

8.1n order to place the most proportionate burden on business, the Government proposes that the new policy should apply to all pub companies with more than 500 pubs, This is
because the evidence suggests that smalfer companies are generally behaving well and because this way the regulation would not cause a burden for smaller companies which might
find it difficult to afford it.

What doyou think the threshold should ba?
_+ Gompanies wilh 500 of more pubs

- Mlpub companies

9. Others have suggested there Is a significant differance between leases and tenancles. The main difference is thateases tend to be for a longer perlod of tme and place a greater
burden on the tenants to repay the pub. The Govemment's view is that all tenants should be treated fairly, regardless of whether the pub is a lease or & tenaricy.

Do you thinlk there should be 2 distinction between leased and denanted pubs?

. Yes

o

Looking at Question 8 above, it is immediately clear from the question wording that the
Department for Business, Innovation and Skills takes the view that any new policy should apply
specifically for pub companies with more than 500 pubs. The infroductory statement for
Question 8 sets out the case that this is the Government's proposal, gives a reason why, and
then asks the public whether or not they support this measure. In addition, as elsewhere, no
option is given for ‘don’t know' should respondents not have a view on this matter.

However, there is an inherent assumption made in the question that a threshold is required.
There is no option for selecting ‘[ do not think there should be a threshold'.

Question 9 assumes a sufficient degree of industry knowledge required to be able to answer
the question and does not offer a ‘don't know' option. The explanation provided is insufficient
as it does not provide context to allow respondents to make an informed decision. The phrasing
of the question also lacks clarity and appears to imply that those that assume a distinction
between leased and tenanted pubs do not agree with the Government's view that all tenants
should be freated fairly, regardless of whether the pub is a lease or tenancy. It does so by
suggesting that ‘others’ suggest there is a 'significant difference’ between the two but that the
Government’s view is that ‘all tenants should be treated fairly'. [n this context, it is difficult to
draw any satisfactory conclusions from the results to Question 9 around whether or not there
should be a distinction between leased and tenanted pubs.

10
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Survey audience and routing

Issues with survey structure have already been raised in the above analysis; for example it has been
highlighted that there are many instances in the survey where respondents are asked questions in a
way that does not allow them to indicate whether or not they hold a qualified view on the matter or how
strongly they hold the opinion that they hold.

In addtion to the above, there are other issues with the survey structure and design that raise concerns
about whether the right questions are being asked of the right audiences {survey routing) and call into
question the quality of the resulting data collected to be used as evidence for the consultation. The key
concerns raised include:

e |t is not clear who is taking part in the consultation and how informed they are on the issues,
raising questions on the validity of the findings from the survey.

e The survey routing is inadequate, respondents can answer questions not relevant to them,
infiuencing results in areas that they should not be providing feedback for.

Fig 8, Survey audience.

10. Please confiren whether you are answering:
- As anindiidual
.+ Onbehalf of an orgamsatton that you are officraly representing.

11. Are you {pick the single option that bests apples):
- Alied lenant lincludes lessees)
.- Afree of e tenant (includes lessees)
.. Someane whe works of has worked inthe pub induslry who is not a lenant (inciudes pub managess. bar staff surveyors etc)
. Aconsumer { e someone who does nol work in the pub industry}

+ Questions 10 and 11 make an aftempt at defining the audience that each respondent falls into
reasonably well. Although in Question 11, there is no satisfactory answer choice provided for
those working on behalf of a pub company.

« However, respondents do not have to answer these questions and therefore if sufficient
numbers do not, it will be difficult to draw definitive conclusions to subseguent questions from
the results of the consultation.

11
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Fig 5. Survey routing issues

12. if yow wers offared 2 free of e option, would you take it, even if itmeant paying a higher rent, [provided that rent was assessed fairly)?

- Yes
. No

13. Inyour oplnion, what are the three biggest challenges that you ars facing as atenant? (Please tick up to three boxes).

[ Thebeertie

- Linfair treatmen! by 4ol pub comparny
i Tasalion (including beer duly}

£ The recession

[ The smoting ban

i7" Other Government regetabion

™ Supemarket pricing

I Cultwal change

7 Cther

14, Which pub company or brewer are you a tenant of?

Pench Taverns
Enlerpase Inns

. Marstons
Slar Pubs
Greens King

.. Admiral

- Spint

. Wetingion
Frust Inns

- Aamily brewer
Other

15. How long have you been a tapant?
lessthan 1 vear
- 12years
. 34 pears
5+ vears

Questions 12 through to 15 are only relevant to tenants but the option is given for anyone
taking part in the survey to answer these questions. This raises serious concerns about the
credibilty of such results when used as findings from the consultation. For example, a pub
company representative could decide to answer these questions as a ‘spoiler, perhaps to
indicate that 'other Government regulation’ is a bigger challenge than the beer tie.

Question 13 suffers from question order bias. Given the entire survey before this point has
focused on the apparent unfairess of the relationship between pub companies and tenants
and the unfaimess of the beer tie, the positioning of this question here is very likely to lead
respondents to select answer choices 1 'the beer tie’ and answer choice 2 ‘unfair treatment by
your pub company’ as their biggest challenges. In addition, the fact that these answer choices
appear as choices 1 and 2 in the first place leads to order bias in the question also, meaning
that these answer choices are likely to be selected most often if they appear first and second
for every respondent.

12



In conclusion, having conducted a thorough review of the content, structure and delivery of the survey,
i is the opinion of ComRes that a sufficient number of concerns have been raised to call into question
the validity any findings drawn from the results and therefore any conclusions drawn for the
Government consultation on the relationship between pub companies and their tenants.

These concerns can be summarised as follows:

1)

It is not sufficiently clear who takes part in the survey. The quality of respondent cannot be
guaranteed through the survey vehicle used.

The introductory statement preceeding the survey sets out the case for Government action in a
biased manner, meaning respondents are aleady likely to be in favour of change before they
have taken part in the survey.

Too many questions use leading words and phrases that encourage respondents to answer in
a certain way. This is both damaging to the credbility of the results of the survey and also
directly contradicts the MRS Code of Conduct.

Survey routing is inadequate meaning that respondents are able to answer questions that do
not apply to them.

The overwhelming majority of questions asked do not offer the respondent the opportunity to
say ‘don't know' or ‘prefer not to say’ which acts in contrary to the MRS Code of Conduct. This
creates the risk that respondents will guess the answer of questions rather than respond from
an informed viewpoint.
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