DRAFT INSOLVENCY RULES
GENERAL DRAFTING NOTE
There are individual explanatory notes for each Part of the new rules highlighting substantive changes. This note explains the drafting approach and general themes. The draft rules do three things. One is to consolidate the existing rules and their amendments into a single set of rules. The second is to modernise and simplify the language. The third is to incorporate various changes in the law which are intended to reduce the burden of red tape. To the extent that the rules are consolidated and recast they are not intended to change the law. We would be grateful for comments on instances where you think we have unintentionally changed the law. 
·  The language used in the rules has been modernised and is gender neutral in accordance with current drafting practice e.g. “chairman” is now “chair”. 

· A simpler, easier to understand,  drafting style has been adopted wherever possible using an “active voice” e.g. “the office-holder must deliver….” instead of  “ a copy must be delivered by..”. 
· The drafting relies on the Interpretation Act 1978 so that words in the singular include the plural and expressions in the rules have the same meaning as in the Insolvency Act 1986. 
·  Where provisions are stated in the Insolvency Act 1986 (the Act) they may not be repeated in the rules but we have tried to include references to the appropriate sections of the Act to assist users in identifying the full requirements. 
· References to “shall” in the current rules have been replaced by “must” in the new rules in accordance with modern drafting practice which uses “must” to indicate an obligation. The exception is in relation to the court where the wording has been changed from “shall” to “will” to be consistent with the court’s rules. 

· References in the rules to Parts of the Act are shown in Arabic numerals even though they appear as Roman numerals within the Act – this is also modern drafting practice.

· We have followed the principle that rules in one Part which do the same things as rules about a different procedure in another Part  should so far as possible use the same wording. Also our intention is that the order of the rules in relation to different procedures should (again so far as possible) be the same.  

· The draft rules use the single term “deliver” in place of references in the current rules to “send”, “notify”, “give” etc. We think this is simpler and clearer and it reflects the common approach to the delivery of documents set out in Part 1, Chapter 8.  We are working to use this single terminology throughout the rules, regardless of the language in the Act. The rules rely on an interpretative provision in rule 1.35 to provide that the different terms used in the Act are all covered by “deliver” in the rules. If stakeholders identify any problems with this approach we would be pleased to receive comments. 

·  The rules make an important distinction between ‘delivery’ and ‘service’ with service being in accordance with Part 6 of the Civil Procedure Rules (CPR) and reserved for the most serious documents and applications or where the Act requires service. 

· The rules now write out the content requirements of notices and other documents rather than relying on reference to a statutory form as currently.  

· In order to reduce repetition in the rules, and particularly in the content requirements of documents, the rules contain standard information for “identifying” a company, debtor, proceedings etc.  The required identify information is listed in rule 1.9.  
· This draft is a working document and the redrafting work is still ongoing so some themes have not yet been fully carried through the rules and there may still be inconsistencies.  In addition, the Schedules have not been fully addressed as yet.   

· The rules contain common Parts as listed below and accordingly the provisions for these procedures are no longer located in the individual Parts but in the appropriate common Part:-

	Part 
	Description 
	Procedures covered

	14
	Claims by and distributions to creditors
	administration, winding up, bankruptcy

	15
	Making decisions: correspondence and meetings (including proxies and corporate representation)
	administration, administrative receivership, members’ voluntary winding up (section 95), creditors’ voluntary winding up, winding up by the court, bankruptcy

	16
	Creditors’ committees 
	administration, administrative receivership, creditors’ voluntary winding up, winding up by the court, bankruptcy

	17
	Progress reports and remuneration
	administration, winding up, bankruptcy

	18
	Persons at risk of violence and  non-disclosure of addresses  
	IVA, bankruptcy, debt relief order

	19
	The EC Regulation
	CVA, administration, winding up, IVA, bankruptcy 

	20
	Permission to act as director etc. of a company with a prohibited name (section 216) 
	creditors’ voluntary winding up, winding up by the court


EXPLANATORY NOTES

The Parts of the draft rules are listed in the table below and explanatory notes are provided for each. The draft includes eight schedules at present but these have not been completed. Schedules 5 & 6 contain the information to be provided by a debtor in a bankruptcy application. 

                                                  List of Parts 

	PART NUMBER
	TITLE OF PART 

	1
	Interpretation, Time and Rules about Documents 

	2
	Company Voluntary Arrangements (Part 1 of the Act)

	3
	Administration (Schedule B1)

	4
	Receivership 

	5
	Members’ Voluntary Winding Up 

	6
	Creditors’ Voluntary Winding Up 

	7
	Winding Up by the Court

	8
	Individual Voluntary Arrangements (Part 8 of the Act)

	9
	Debt Relief Orders (Part 7A of the Act)

	10
	Bankruptcy 

	11
	Bankruptcy Restrictions and Debt Relief Restrictions Orders and Undertakings and Insolvency Registers

	12
	Court Procedure and Practice 

	13
	Official Receivers

	14
	Claims by and Distributions to Creditors 

	15
	Making Decisions : Correspondence and Meetings (Including Proxies and Corporate Representation)

	16
	Creditors’ Committees 

	17
	Progress Reports and Remuneration 

	18
	Persons at risk of violence and non-disclosure of addresses  

	19
	The EC Regulation

	20
	Permission to Act as Director etc. of Company with a Prohibited Name (Section 216) 


PART 1 – INTERPRETATION, TIME AND RULES ABOUT DOCUMENTS 

EXPLANATORY NOTE. 

This Part brings together all the definitions and rules of interpretation that a user will need to understand and interpret the rules. 

· Rule 1.1  - this lists in alphabetical order definitions of many terms used in the rules. It is more extensive, and presented in a clearer way, than in the current rules. The list includes definitions of “document” and “service” and introduces the new concept of an “appointed person”, being a person appointed in writing by an office-holder e.g. to act as chair. 

· Rule 1.1(4) details who can be an “appointed person” and includes a partner in the office-holder’s firm who is experienced in insolvency matters but is not an insolvency practitioner. This extends the provisions in for example current rules 2.53 and 4.56.   

· Rule 1.2 introduces a new Schedule 2 for expressions that are defined by the Act and the extent to which they have the same meaning in the rules. 

· Rule 1.4  includes interpretative provisions for attendance at meetings and proxies.  The term “blank proxy” is used to denote a document which is delivered to creditors or contributories for completion as a proxy. 

· Rule 1.5  - confirms that CPR 2.8 applies to the calculation of periods of time expressed in days (current rule 12A.55) and explains how periods of time expressed in months are to be calculated. 

· Chapter 2 – contains detailed provisions for the form, content and authentication of documents.  The new rules introduce the concept of “identifying” a person, proceedings etc in order to reduce repetition in the rules and rule 1.9 contains the identification requirements in tabular form. 

· Chapters 3 and 4 contain rules for the “standard contents” of gazette notices and other advertisements (current rules 12A.33 – 12A.41). Rule 1.13(b) is a new provision to correct the omission (in current rule 12A.35) of the bankrupt’s principal trading address.   The inclusion of the principal trading address is also now required for non-gazette advertisements – rules 1.16 and 1.17. 

· Chapter 5 contains rules for documents delivered to the registrar of companies (current rules 12A.42 – 12A.50) and now refers to the “standard contents” of such documents to mirror the terminology used in chapters 3 and 4.  In rule 1.21 - notices relating to office of office-holders - there is a requirement to provide contact details for office-holder (which now includes an email address or telephone number in addition to postal address).

· Chapter 6 contains new provisions for the standard contents of documents delivered to other persons (i.e. not the registrar of companies or the court and not a gazette notice or advertisement).  This reduces repetition in the body of the rules where the contents of notices are set out. 

· Chapter 7 sets out the standard contents for applications to court and the authentication of such applications (current rule 7.2). 

· Chapter 8 contains detailed provisions for the delivery of documents (current rules 12A.6 – 12A.15 and 12A.29). These provide clearer information as to the methods that may be used for delivery and when delivery is deemed effected.  Importantly, in postal delivery, the mandatory use of first class post is removed.  

· Rule 1.36 contains draft provisions for the Red Tape Challenge proposal to enable creditors to opt out of receiving further communications.  

· Rule 1.37  amends current rule 12A.5 so that delivery (not service) may now be to any person authorised to accept delivery for the intended recipient, not just to an authorised solicitor. 
· Rule 1.43 (current 12A.14) -delivery to court by electronic means is amended to refer to the CPR and practice directions which cover fax delivery and electronic working schemes.  

· Rule 1.49 contains provisions for the delivery of claims in all insolvency proceedings – once a proof or details of a claim have been delivered to an office-holder, they need not be delivered again. 

· Chapter 9 covers the inspection of documents and restates the provisions in current rules 12.18 and 12A.51 – 12A.54. The rule for the inspection of the bankruptcy file (created when a debtor applies to the Adjudicator for a bankruptcy order) is presently located in Part 10 (rule 10.52) with the other rules for bankruptcy applications.    

PART 2 - COMPANY VOLUNTARY ARRANGEMENTS EXPLANATORY NOTE

The company voluntary arrangements (CVA) Part has been reorganised and redrafted to bring clarity, modernise the drafting style and incorporate the Red Tape Challenge proposals for new decision making procedures. To reduce duplication most of the provisions that are common to both non-moratorium and moratorium CVAs are now combined e.g. Chapter 2, which deals with the contents of “the proposal”.

Chapter 3 now deals, in one place, with all of the different non-moratorium “proposers” – whether the directors, an administrator or liquidator who is the nominee, or an administrator or liquidator who is not the nominee. Many of the current provisions (see current rules 1.10 and 1.12) refer back to the director provisions and we trust that this approach is clearer and more helpful. 
Chapter 5 covers the proposed new procedure for inviting creditors and members to consider and vote upon the proposals. The nominee has discretion whether to seek approval by correspondence or by convening meetings – see in particular rules 2.22 to 2.24.  The rules for admission of claims and reporting on the outcome are amended to allow for the correspondence procedure. 

Highlighted below are some of the more substantive points of change:

· Rule 2.2(1)(d) now makes provision for the proposal to be authenticated and dated by the proposer and that date is then used as the reference date for the statement of affairs – see rule 2.5(2) & 2.10(2).

· Rule 2.3 (1) sets out the required contents of the proposal in table format to make it clearer and to group similar matters together. Stakeholders’ views on this approach are welcome. 
· The proposal must now give reasons for the statement on the application of the EC Regulation (rule 2.3(1)(o)). This pattern of requiring such reasons to be stated in the body of applications etc. has been followed throughout the rules.  

· In rule 2.4(1) the current requirement for the proposer to submit a notice to the nominee that a proposal is being made has been removed. The submission of the proposal and statement of affairs are considered to be sufficient notice to the nominee.  The nominee will now deliver notice of consent to act to the proposer stating the date of receipt (for 28 day period in section 2(2) to run from).  Stakeholder comments on this change are welcomed. 

· Rules 2.5(2) and 2.10(2) now require the statement of affairs to be made up to a date not earlier than 2 weeks before the date of the proposal. This is intended to provide more certainty on timing for the directors, rather than being tied in to the date of delivery. 
· Rule 2.8(2) deals with the nominee’s report on the proposal where required under section 2(2). Current rule 1.7(2) provides that where the nominee considers that the proposal has a reasonable chance of being approved, the report to the court shall annex the nominee’s comments on the proposal. Where the nominee considers this not the case, the nominee currently has to give his reasons for the negative opinion. In redrafting, we have simplified this and provided that the reasons for the opinion form part of the report. Stakeholders are invited to highlight any implications arising from this change. 

· Rule 2.12 – requirement for nominee to give reasons for a negative opinion on the proposal has been omitted as unnecessary. 

· In Rule 2.13 (4) the requirement in current rule 1.39(1) for the documents for a moratorium to be filed in court within 3 business days of submission of the nominee’s statement to the directors, has been removed.  It was considered that this may go beyond the scope of the rules. The intention was to prevent stale opinions being submitted and so to address this a provision has been inserted which requires the statement of nominee’s opinion to be dated within 10 business days of its filing with the court.
· Rules 2.14(1) and 2.53(2) remove, respectively,  the current rule 1.40(1) and 1.22A(2) requirement for “service”. This is replaced by “delivery” as part of the theme to reserve “service” for a limited number of serious actions.  

· In rule 2.15(4) (see current Rule 1.41(2)) we have said that the nominee need only deliver to the registrar of companies a copy of the order referred to i.e. it is no longer necessary also to give “notice”. 
· Rule 2.24(2) – the requirement that meetings must be held between 10.00 and 16.00 hours on a business day (current rule 1.13(2)) has been omitted to bring greater flexibility.  The nominee must still have regard to the convenience of those likely to attend when fixing the venue. 
· Rules 2.25 and 2.29 amend current rule 1.16 so that only those officers and former officers that the nominee requires to attend have to do so. The 2 year limit for former directors/officers has been removed as unnecessary, leaving it to the nominee’s discretion. 
· Rule 2.27 allows either the nominee or an appointed person to chair a meeting providing greater flexibility than current rule 1.14 which requires the nominee to be the chair unless “for any reason he is unable to attend”. 

· Rule 2.30 - the requirement to file with the court notice of an adjourned meeting in current rules 1.21(4) and 1.53(4) has now been removed as unnecessary and an equivalent amendment made for IVAs.  

· Rule 2.31 now allows a meeting to be suspended more than once but for no more than 1 hour in total. Again this gives greater flexibility but ensures completion within a reasonable time. 
· In Rules 2.34 – 2.36 a different approach has been used in the calculation of creditors’ voting rights.  Rule 2.34 makes a distinction between an ‘entitlement to vote’ (which extends to all creditors and acts to bind them under section 5 if the proposal is approved) and the ability to “cast a vote” at the meeting.  The ability to cast a vote is dependent upon a claim being submitted before the meeting and admitted by the chair (and not being secured).  This is intended to make the position clearer than in the current rules and we welcome stakeholder views on this. 
· Rule 2.37 - current rules 1.19(3)(c) and 1.52(4)(c) have been omitted following feedback from some stakeholders that the provisions regarding bills of exchange and promissory notes are outdated and no longer required.  We would welcome any views on this.   
· Rule 2.37 - current rule 1.19(4)(a) has been omitted as no longer necessary as a result of the Insolvency Act 2000 which amended section 5(2) so that all creditors are bound by an approved CVA whether or not they received notice.  
· Rule 2.37 – the provisions for determining if a resolution is invalid have been redrafted and apart from the removal of current rule 1.19(4)(a) no change of substance is intended. Stakeholder comments are welcomed. 
· New Rule 2.39(2), (current rule 1.24(2)) has a new requirement that the chair’s report should identify those creditors considered to be connected with the company. 

· New Rule 2.39(3)  – the time limit for filing the report in court where meetings have been held is clarified as being within four business days of the company meeting. This then allows for the situation where meetings are not held on the same day. 
· Rule 2.58 – (current rule 1.28) reference is now to “fees” rather than “remuneration” 
· The provisions in current rules 1.31 to 1.34  which relate to the conversion of an CVA  into winding-up proceedings and a member state liquidator can now be found within the EC Regulation provisions in Part 19. 
PART 3 - ADMINISTRATION 
EXPLANATORY NOTE

The drafting in this Part has been modified to improve clarity and presentation of the provisions and to incorporate the Red Tape Challenge proposals for new decision making procedures. A note of the more substantive changes is provided below.

· In a number of notices, the requirement for a company’s registered office to be stated has been removed as this is considered unnecessary to identify a company. This can be seen in rules 3.53 and 3.54.
· Rule 3.1 now contains the interpretation provisions for ‘pre-administration costs’ and “unpaid pre-administration costs”. It is more logical for rules of interpretation to be at the beginning of the relevant Part and this approach is used throughout. 

· Rule 3.2 provides the interpretation provisions for “a consent to act” in this Part and states the information that must be included in such a consent.  This reproduces much of the current content of insolvency Form 2.2B. 
· The requirement of current rule 2.3(5)(b), to provide details of any prior professional relationship that the proposed administrator has had with the company, has been removed. This is considered unnecessary and is inconsistent with consents in other proceedings. Questions of conflict of interest are covered by insolvency practitioners’ ethical guidance. We welcome stakeholder comment on this change. 

· Rule 3.3 brings into the administration Part the requirements for checking and reviewing an administrator’s security that are in current rule 12A.56.  

· Rule 3.4(1)(c)(v)(bb) now includes a company limited by guarantee (CLG). The current rules and forms do not contemplate the possibility that the company may be a CLG  and we cannot identify any reason for this omission.

· Rule 3.4(2) now allows the company’s address for service to be that of its solicitor. We cannot envisage a situation where neither the registered office nor the company’s solicitor’s office could be used for service, but would invite stakeholders to consider this.

· Rule 3.5(3)(g) has been added to make it clear that the witness statement must include the reasons for the applicant’s opinion about the type of proceedings (main, secondary, non EC etc.).
· Rule 3.5(3)(h) amends the wording in current rule 2.4(2)(e) to remove the words “so far as lying within the knowledge or belief of the applicant” as unnecessary. The applicant could not have an opinion about things not known to or believed by him/her.

· Rule 3.7 - the provisions for the manner of service of an administration application currently in rule 2.8 and 2.9 have been removed as service is covered by Part 12 which applies CPR Part 6.  The time limit for service currently in rule 2.8(1) has been removed as it was in conflict with the requirement of paragraph 12(2) of Schedule B1 for service to be “as soon as reasonably practicable”.

· Rule 3.9 extends the provisions in current rule 2.5(4) so that it is clear when notice of the existence of other insolvency proceedings must be given to the court. 

· Rule 3.16 - the provisions in current rule 2.16(4) and (5) relating to the form and content of a prior floating charge holder’s consent have been omitted as unnecessary. Paragraph 15 of Schedule B1 refers to consent in writing and this is considered sufficient. 

· Where there is an appointment of joint administrators, paragraph 100 of Schedule B1 states that the appointment must specify which functions are to be carried out jointly etc. This is not dealt with consistently in the current rules – e.g. it is part of the witness statement for an administration application but is a separate statement attached to notices of appointment under paragraph 14 and 22. The new rules specifically require the details to be included in the body of the administration order or notice of appointment (see rules 3.12, 3.16, 3.24). We welcome stakeholder comments. 

· Rule 3.19(8)(d), which is drawn from current rule 2.19(8), has been extended to include “the appointor” as a party that would have been damaged had the out-of-hours appointment not been made.

· The drafting in rule 3.22(3) now makes it clear that notice to these persons need only be given in accordance with Schedule B1 paragraph 26(2) if a notice of intention to appoint is given under paragraph 26(1). This addresses the problem of invalid appointments resulting from the judgment in Re Minmar. The provision now also states that the notice is to be given at the same time as the notice under paragraph 26(1) so that the time limit is clear. 
· Rule 3.28(3) (current 2.28(4)) is amended so that the administrator no longer has to send statement of affairs forms with the notice but must them provide on request. This brings consistency with liquidation. It is anticipated that office-holders may provide a link allowing forms to be downloaded saving costs. 

· Rule 3.31 makes it clear that the original statement of affairs and statements of concurrence are retained by the office-holder and copies are delivered to the registrar of companies.

· Current rule 2.32 is recast in new rule 3.33 and current rule 2.32(3) is omitted as unnecessary - there is nothing in the rule to imply that non-payment relieves a person from providing statements of affairs or concurrence, particularly as that duty is imposed by the Act.

· Current rule 2.33 is recast in rules 3.34 to 3.38 to improve clarity.  The requirement for the company’s registered office to be stated in the proposals has been removed as this is considered unnecessary to identify a company.  
· The requirements in current rule 2.33(2)(k) and (ka) to state the proposed basis of remuneration and detail any pre-administration costs have been recast in rule 3.34(5) with a note that these statements do not form part of the proposals.  This is to make it clear that approval / deemed approval  of the administrator’s proposals does not prejudice the creditor’s rights in fixing the basis of remuneration.  

· Rule 3.36(3) is a new provision which allows an administrator to give notice of an extension (of the period for sending the proposals) to members by advertisement. This mirrors the provisions in Schedule B1 paragraph 49(6) which allow an administrator to advertise a notice instead of sending his proposals to each member. This will save the costs of delivery where there are numerous members.  
· Rule 3.37 is a new rule which contains proposed new procedures for the approval of the administrator’s proposals. The administrator may obtain approval by correspondence with the proposals being deemed approved unless 10% or more of creditors by value or number object in writing. 
· Current rule 2.33(6) has been omitted  as being inconsistent with the provisions in current rules 2.113, 2.114 and 2.116 (new rules 3.54, 3.55 and 3.57) which provide for a final progress report to be sent to creditors where notice of the end of the administration under paragraph 79 or 80 of schedule B1 is given. The final progress report must include a summary of the administrator’s proposals. 
· Rule 3.40 – amends current rule 2.45 and adds a requirement for a statement of revised proposals to be filed at Companies House. This is missing in the current rules and considered important to maintain an accurate public record.  CH already have a form for this purpose – Form 2.22B(CH) and most office-holders already file the revised proposals so this change regularises the position.  

· Chapter 8 merges the limited disclosure provisions in current rules 2.30 and 2.33A. Rule 3.45(2) now requires a copy of an order rescinding or amending an order of limited disclosure to be filed with the registrar of companies in the same way that the original order limiting disclosure has to be filed (rule 3.43(3)(a)). This brings consistency and clarity.

· Rule 3.46(3) is a new provision allowing an administrator to give notice to members by advertisement, where there has been an order of limited disclosure of a statement of proposals or an amendment of such order. This gives consistency with rule 3.36 and paragraph 49(6) of Schedule B1.
· Rule 3.48 reproduces current rule 12.2. The provision has been moved into the individual Parts, as here for administration. This was considered to be a more logical location and improves clarity. 

· Rule 3.49(1)(j) has been recast to clarify that the asset realisation may be effected by any persons not just those listed in current rule 2.67(1)(j). 

· Rule 3.53(4)(c) – current rule 2.111(2) is amended so that notice of the automatic end of an administration now has to be delivered to those who had notice of the appointment rather than those who had a copy of the proposals as currently. This relieves the burden of the administrator having to send notice to all members and brings consistency with notices where the administration ends in other circumstances. 

· Rule 3.53(4)(b) is a new requirement to deliver notice of the automatic end of an administration to the directors (as they will therefore be taking up control of the company again). Stakeholder comments on this are welcomed.

· Rule 3.54 (current rule 2.113) has been recast to omit provisions that duplicate or are inconsistent with paragraph 80 of Schedule B1. Rule 3.54(7)(a) is a new requirement to give notice to the directors as in rule 3.53(4).  

· Rule 3.56– references to “serve” in current rule 2.115 now read “deliver” as there was considered to be no need to apply the CPR service provisions in this instance.

· Rule 3.57 has been amended in line with 3.53(4) and 3.54(7) to provide for notice of an order ending administration to be given to the directors. 

· Rule 3.58  (current rule 2.117A) has been amended in response to stakeholder concerns that the current relationship of this rule with paragraph 83 of Schedule B1 results in duplication of communications with creditors. The final progress report required when the administrator gives notice of moving to a CVL, is now to be delivered/filed as soon as reasonably practicable after notice is given to the registrar of companies, rather than being sent later - once the notice has been registered by the registrar. New rule 3.58(3) makes provision should changes occur in the period between sending the notice to the registrar and it being registered.   Stakeholder comments on this change are welcomed 

· Rule 3.59 has been amended so that it makes provision should changes occur between sending the notice and its registration – this is then consistent with the changes made to rule 3.58.  
· Rule 3.62 (current rule 2.121) has been recast to state the requirements more clearly and consistently between different types of appointment. Currently no time period is given for delivering the copy notice to the registrar when the appointment was by administration order (implied that it is simultaneous with filing with the court). We see no reason why the same five  business days should not be allowed as in any other case.
· Rule 3.63 - references to “serve” in current rule 2.122 now read “deliver” as there was seen to be no need to apply the CPR service provisions in this instance.  The final sentence of current rule 2.122(2) has been omitted as this duplicates the requirement to deliver a copy of the application to “the person who appointed the administrator” in new rule 3.63(2)(b). 

· In rule 3.63(4) the time period for the applicant to deliver a copy of the removal order now commences on the delivery of the copy order to the applicant rather than on the date the order is made. This gives the applicant a more realistic time limit given the new delivery requirements in the Rules.  In rule 3.63(4)(a) the words “and in any event within five business days of the copy order being delivered” are inserted to ensure that the applicant could not unnecessarily delay delivery to the administrator.
· Rule 3.65 - current rule 2.124 has been recast removing the requirement for “other persons” to produce a copy of the death certificate. Other persons may give notice if a partner in the deceased’s firm or the personal representative does not do so within 28 days.  This approach is repeated in other insolvency procedures. 

· In rule 3.66 references in current rule 2.125 to “serve” have been replaced with “deliver” as there was seen to be no need to apply the CPR service provisions in this instance. The rule now provides a full list of persons to whom notice of the application must be given, rather than referring to provisions elsewhere in the Act and Rules, to improve clarity. 
· In rule 3.68(1)(c) reference in current rule 2.129(1)(b) to the company’s “books and papers” has been replaced by “documents” to improve clarity and remove any implication that only hard copy records are included.    
PART 4 - RECEIVERSHIP 
EXPLANATORY NOTE

The title of Part 4 is “Receivership”. This is consistent with Part 3 of the Act and is appropriate as some provisions relate to receivership generally and others specifically to non-administrative receivership.
The drafting in this Part has been modified to improve clarity and presentation of the provisions and to incorporate the Red Tape Challenge proposals for new decision making procedures. A note of the more substantive changes is provided below.

· Rule 4.2 contains the provisions for an administrative receiver’s security that are currently covered in rule 12A.56. 

· Rule 4.4 recasts current rule 3.3. The definition of “nominated person” has been relocated to rule 1.1.
· Rule 4.6  - statements of concurrence must now be verified by a statement of truth. This brings consistency with other insolvency procedures. 

· The drafting in new rule 4.7 makes it clear that it is the original statement of affairs that is retained by the office-holder as part of the records. 
· Rule 4.8 recasts current rule 3.6 to improve clarity. Current rule 3.6(3) is amended so that where the court considers there is no sufficient cause for the application a hearing need only be fixed if the applicant requests one. 

· Rule 4.9 recasts current rule 3.7. Rule 4.9(1)(b) is a new provision allowing the payment of expenses for a statement of concurrence bringing consistency with administration. Current rule 3.7(1) is also revised to remove reference to payment out of “receipts” and replace this with a clearer reference to payment “out of the assets under the administrative receiver’s control”. Current 3.7(3) is omitted as unnecessary; there is nothing in the rule to imply that non-payment relieves a person from the duty to provide a statement of affairs. 
· Rule 4.13 is a new rule which contains proposed procedures for the administrative receiver to seek a resolution on the establishment of a creditors’ committee by correspondence instead of holding a meeting of creditors. 

· Rule 4.15– the extension of time provision in current rule 3.32(2) is removed as unnecessary; the court has general powers as stated in rule 1.5(3). 
· Rule 4.17 – deceased administrative receiver.  The notice requirements are amended to bring consistency with other procedures, providing for a partner in the administrative receiver’s firm or the personal representative to deliver notice. 

· Rule 4.21(2)(b) now requires a receiver’s report to explain why he proposes to present a petition for the winding up of the company.

PART 5 – MEMBERS’ VOLUNTARY WINDING UP EXPLANATORY NOTE
The provisions for members’ voluntary winding up are now written out in full in this Part. The drafting has been modified to improve clarity and presentation of the provisions and to incorporate the Red Tape Challenge proposals for the removal of final meetings and making decisions . A note of the more substantive changes is provided below.
· Rule 5.1 lists the required contents of the statutory declaration of solvency (currently Form 4.70).

· Rule 5.5 - the provisions for a liquidator’s resignation (currently rule 4.142) have been simplified to make the rules more consistent with the Act which states that resignation is effective when notice is given to the registrar of companies. The purpose of a company meeting is now to consider the appointment of a replacement liquidator rather than to “receive” the resignation. This rule also contains proposed new provisions for seeking a replacement by correspondence with the ability to put forward a suggested replacement. 

· Rule 5.5(1)(d) -  where a joint liquidator seeks to resign, the agreement of all the joint appointees is now required as is currently the case in other types of liquidation (current rule 4.142(4)).  

· Rule 5.5 now requires the liquidator to include a progress report with the notice summoning the company meeting or seeking a replacement liquidator by correspondence,  rather than an account and a receipts and payments summary (current rule 4.142(2)). This brings consistency with other procedures. 

· Rule 5.8 contains proposed new provisions to replace the present final meeting requirements (current rule 4.126A). The liquidator must deliver a final report to the members with notice of intention to vacate office. Vacation of office cannot occur until at least eight weeks after delivery of the notice or until any application to the court for further information or to challenge the liquidator’s remuneration/ expenses is complete.  

· Rule 5.9 - deceased liquidator (current rule 4.145). The notice requirements are amended in line with amendments in other procedures. 
· Rule 5.31 (current rule 4.34) - where a liquidator forms the opinion that the company is insolvent, the requirements for the section 95 statement of affairs have been listed in Part 6 with those for a statement of affairs in a creditors’ voluntary winding up. This avoids repetition and stakeholders are asked to consider if this is approach is sufficiently clear. 
· Rule 5.32 contains proposed provisions for the liquidator, on forming the view that the company is insolvent, to send a notice and a copy of the statement of affairs to creditors and to continue in office as  liquidator unless 10% or more in value or number of creditors vote against that,  in which case a meeting must be convened.   

PART 6  – CREDITORS’ VOLUNTARY WINDING UP  EXPLANATORY NOTE

The provisions for creditors’ voluntary winding up (CVL) are now written out in full in this Part.  The drafting has been modified to improve clarity and presentation of the provisions and to incorporate the Red Tape Challenge proposals for new decision making procedures and the removal of final meetings. A note of the more substantive changes is provided below.

· Rule 6.1(2) lists the rules that do not apply where a CVL has converted from administration (current rule 4.1(6)).  The rules for the appointment of a special manager have been removed from this list as paragraph 83(3) of Schedule B1 does not disapply the special manager provisions. Similarly with the rules for the appointment or removal of a liquidator under section 108. Stakeholder comments on these changes are welcomed.

· Rules 6.2 and 6.4 include the content provisions for a statement of affairs under section 95 prepared by the liquidator in a member’s voluntary liquidation which is to convert to a CVL. 

· Rule 6.3(3) is amended to take account of the proposed decision making changes so that the directors must deliver the statement of affairs to the liquidator appointed by the company either at the company meeting or as soon as practicable afterwards.  

· Rule 6.3(7) is a new requirement for any statement of concurrence to be delivered to the registrar of companies to bring consistency with other procedures. 
· Rule 6.10 contains proposed provisions to enable the liquidator appointed by the company to send a notice and a copy of the statement of affairs to creditors and to remain as liquidator unless 10% or more in value or number of creditors vote against that, in which case a meeting must be convened.   

· Rule 6.21 - the provisions for a liquidator’s resignation (current rule 4.108)  have been simplified to make the rules more consistent with the Act which states that resignation is effective when notice is given to the registrar of companies. The purpose of a creditors’ meeting is now to consider the appointment of a replacement liquidator rather than to “receive” the resignation. This rule also contains proposed new provisions for seeking a replacement by correspondence with the ability to put forward a suggested replacement. 

· Rule 6.21(6) (current rule 4.122) – a liquidator’s release following resignation is now effective from the date the liquidator delivers notice to the registrar of companies under section 171(5). The Act does not provide for creditors to obstruct release and it is considered that a liquidator’s release from liability for his/her acts and omissions does not act to prevent an application to court challenging the liquidator’s remuneration or expenses.  Accordingly current rule 4.108A is not required. 

· Rule 6.25 contains proposed new provisions to replace the present final meeting requirements (current rule 4.126). The liquidator must deliver a final report to the creditors with notice of intention to vacate office. Vacation of office cannot occur until at least eight weeks after delivery of the notice or until any application to the court for further information or to challenge the liquidator’s remuneration/ expenses is complete.  If more than 10% in value of creditors object to the liquidator’s release the liquidator must apply to the Secretary of State for release. 

· Rule 6.26 – deceased liquidator ( current rule 4.133) the notice requirements are amended in line with amendments in other procedures. 
· Rule 6.47(3) – now incorporates current rule 12.2(2) regarding the costs associated with the prescribed part.

·    Rule 6.47(4)(i) has been recast to clarify that the asset realisation may be effected by any persons not just those listed in current rule 4.218(3)(p). 

 
PART 7  –  WINDING UP BY THE COURT 
EXPLANATORY NOTE

The provisions for winding up by the court are now written out in full in this Part.  The drafting has been modified to improve clarity and presentation of the provisions and to incorporate the Red Tape Challenge proposals for new decision making procedures and the removal of final meetings. A note of the more substantive changes is provided below.

· Rule 7.6(h) provides for the nature of the company’s business to be stated where the objects for which the company was established are not known. Companies incorporated since October 2009 are not required to state their “objects” as part of the incorporation process so we consider that the nature of the company’s business is a more relevant requirement. Stakeholder views are welcomed. 
· The provisions for the service and certificate of service of a winding-up petition (current rules 4.8 and 4.9) are now located in chapter 5 of Part 12. Personal service of a winding –up petition on the company in accordance with Civil Procedure Rules (Part 6) is now required which brings consistency with bankruptcy. 

· Rule 7.11(5) – the wording in current rule 4.10(5) has been changed to “delivery” instead of “despatch” of the petition in line with the delivery provisions throughout the new rules. This has necessitated a change of the time period to allow for delivery to three business days. 
· Rule 7.25 - a copy of the winding-up order must now be delivered to the company instead of being served as in current rule 4.21(2). This brings consistency with bankruptcy proceedings. 

· Rule 7.29 is a new provision providing for a contributory’s petition to be verified in the same way that a creditor’s petition must be. This brings consistency. 

· Rule 7.49 – although not yet drafted this rule will contain provisions for the official receiver to invite creditors and contributories to nominate and vote on the appointment of a liquidator and creditors’ committee by correspondence as part of the Red Tape Challenge proposals. 
· Rule 7.57 - the provisions for a liquidator’s resignation (current rule 4.108)  have been simplified to make the rules more consistent with the Act which states at section 172(6) that resignation is effective when notice is given to the court. The purpose of a creditors’ meeting is now to consider the appointment of a replacement liquidator rather than to “receive” the resignation. This rule also contains proposed new provisions for seeking a replacement by correspondence with the ability to put forward a suggested replacement. 

· Rule 7.57(7) (current rule 4.121) – a liquidator’s release following resignation is now effective from the date the liquidator delivers notice to the court under section 172(6). The Act does not provide for creditors to obstruct release and it is considered that a liquidator’s release from liability for his/her acts and omissions does not act to prevent an application to court challenging the liquidator’s remuneration or expenses.  Accordingly current rule 4.108A is not required. 

· Rule 7.59 – the removal of a liquidator by a creditors’ meeting is now effective from the date of the certificate of removal. Currently (rule 4.116) removal is effective when the official receiver files the certificate in court after the accounts have been reconciled but this can result in overlapping appointments if a new liquidator has been appointed. 
· Rule 7.68 contains proposed new provisions to replace the present final meeting requirements (current rule 4.125). The liquidator must deliver a final report to the creditors with notice of intention to vacate office. Vacation of office cannot occur until at least eight weeks after delivery of the notice or until any application to the court for further information or to challenge the liquidator’s remuneration/ expenses is complete.  If more than 10% in value of creditors object to the liquidator’s release the liquidator must apply to the Secretary of State for release. 

· Rule 7.77 has been recast and current rule 4.188(2) has been removed as it repeated, and was in conflict with, section 179 of the Act which requires service where the disclaimer is of leasehold property.  

· Rule 7.103(4) – current rule 4.211(1) has been amended to make it clear that it is the official receiver who must serve the order for the public examination.  This is consistent with bankruptcy. 

· Rule 7.106 (current rule 4.214) has been recast to improve clarity and to remove references to “physical affliction or disability”.  

· Rule 7.107  the requirement for a written record to be made of every public examination has been amended to “such record as the court thinks proper”. This takes account of current practice where the court often makes a “tape” recording of the proceedings. Similarly  the provisions in current rule 4.215(4) for the court to fix a venue for the examinee to attend and verify a written record of the public examination have been removed.  
· Rule 7.110(3) – now incorporates current rule 12.2(2) regarding the costs associated with the prescribed part.

· Rule 7.110(4)(q) has been recast to clarify that the asset realisation may be effected by any person not just those listed in current rule 4.218(3)(p).
PART 8 - INDIVIDUAL VOLUNTARY ARRANGEMENTS EXPLANATORY NOTE

The individual voluntary arrangement (IVA) Part has been reorganised and redrafted to bring clarity, modernise the drafting style and incorporate the Red Tape Challenge proposals for new decision making procedures. The rules relating to fast track voluntary arrangements have been removed as it is proposed that this little used procedure will be scrapped under the Red Tape Challenge. 

Chapter 5 covers the new procedure for inviting creditors and members to consider and vote upon the proposals. The nominee has discretion as to whether to seek approval by correspondence or by convening a meeting – see in particular rules 8.21 to 8.34.  The rules for admission of claims and reporting on the outcome have been amended to allow for the correspondence procedure. 

Highlighted below are some of the more substantive points of change:
· Current Rule 5.2 is omitted as the preparation of a proposal by the debtor is already sufficiently dealt with in the primary legislation – sections 256(2) and 256A(2).
· Rule 8.2(2) now makes provision for the proposal to be authenticated and dated by the debtor and that date is then used as the reference date for the statement of affairs – see rule 8.4(3) & (4).
· Rule 8.2(4) sets out the required contents of the proposal in table format to make it clearer and to group similar matters together. Stakeholders’ views on this approach are welcome. 
· The proposal must now give reasons for the statement on the application of the EC Regulation (rule 8.2(4)(q)). This pattern of requiring such reasons to be stated in the body of applications etc. has been followed throughout the rules.  

· In rule 8.3 the current requirement for the debtor to submit a notice to the nominee that a proposal is being made has been removed. The submission of the proposal and statement of affairs are considered to be sufficient notice to the nominee.  The nominee will now deliver notice of consent to act to the debtor stating the date of receipt.  Stakeholder comments on this change are welcomed.    

· Rule 8.4(3) now requires that the statement of affairs be made up to a date not earlier than 2 weeks before the date of the proposal. This is intended to provide more certainty on timing for the debtor. Stakeholders are invited to highlight any implications arising from this change. 
· Rules 8.12(2) and 8.50(2) remove, respectively,  the current requirements in rules 5.10(1) and 5.30(2)  for “service”. This is replaced by “delivery” as part of the theme to reserve “service” for a limited number of serious actions.  

· Current rule 5.9(4) is omitted from Part 8 because section 256(4) already addresses an extension of the period during which an interim order has effect.
· At rule 8.12(2)(b) and 8.17(1) the words “(or should have been)” have been inserted to the current content in rule 5.10(2) and 5.13(1) to cover all persons who ought to have been given notice.

· Rule 8.14(2) is a reworking of current rule 5.11(3) - we have deleted the reference to separate comments being annexed to the nominee’s report. It is assumed that such comments would be part of the nominee’s explanation as to why the proposal does or does not have a reasonable prospect of being approved and implemented so this should be within the body of the report. Stakeholders are invited to comment on this point.
· Rule 8.18 is a reworking of current rule 5.14A and as with 8.14 above, the requirement for separate comments has been removed. Current rule 5.14A(5)(a) has been deleted as section 256A requires a copy of the report to be sent to creditors in any event. Rule 8.18(2) now requires delivery of a copy of the report to the debtor in all cases rather than giving reasons only where there is a negative opinion as currently (current rule 5.14A(5)(b)). 
· Rule 8.19(2)&(3) are new provisions (amending current rule 5.14B) requiring section 262 challenges in non-interim order cases to be made within 28 days of the outcome reported to creditors. This brings non-interim order IVAs into line with the provisions in Section 262(3) for interim order cases.

· Rule 8.27 allows either the nominee or an appointed person to chair a meeting providing greater flexibility than current rule 5.19 which requires the nominee to be the chair unless “for any reason he is unable to attend”. 

· Rule 8.28 – current rule 5.24(1) has been removed to bring consistency with other procedures. 

· Rule 8.28 - the anomaly in current rule 5.24(4) which requires a notice of adjournment to be filed in court in non-interim order cases has been removed. The requirement to file notice of an adjourned meeting has now been removed altogether as unnecessary and an equivalent amendment made for CVAs.  

· In Rules 8.30 – 8.32 a different approach has been used to the calculation of creditors’ voting rights.  Rule 8.30 makes a distinction between an ‘entitlement to vote’ (which extends to all creditors and acts to bind them under section 5 if the proposal is approved) and the ability to “cast a vote” at the meeting.  The ability to cast a vote is dependent upon a claim being submitted before the meeting and admitted by the chair (and not being secured).  This is intended to make the position clearer than in the current rules and we welcome stakeholder comment on this. 

· Current rule 5.23(3)(c) has been omitted following feedback from some stakeholders that these provisions regarding bills of exchange and promissory notes were outdated and no longer required.  We would welcome any views on this.   

· Rule 8.33 - current rule 5.23(4)(a) has been omitted as no longer necessary as a result of the Insolvency Act 2000 which amended section 260(2) so that all creditors are bound by an approved IVA whether or not they received notice. 
· Rule 8.33 - the provisions for determining if a resolution is invalid have been redrafted and apart from the removal of current rule 5.23(4)(a) no change of substance is intended. Stakeholder comments are welcomed. 

· Rule 8.59 – following an annulment order a request for publication of the order now has to be delivered to the official receiver rather than the Secretary of State. This is clearer for the former bankrupt and reflects current practice. A similar approach has been used in relation to the publication  of discharge from bankruptcy. 

· In rule 8.60(2)(b) we have applied the “as soon as reasonably practicable” requirement to the filing of the copy account with the court. In current rule 5.61(2) this only applies to the submission of the account to the Secretary of State. The requirement to reconcile accounts with the Secretary of State before the final account is prepared has been removed as in other insolvency procedures. 
· The provisions in current rules 5.62 to 5.65 which relate to the conversion of an IVA  into bankruptcy and a member State liquidator can now be found within the EC Regulation provisions in Part 19. 
PART 9 - DEBT RELIEF ORDERS (DRO)
EXPLANATORY NOTE

This  Part has been reorganised and redrafted to bring clarity and modernise the drafting style. Highlighted below are some of the more substantive points of change:
· In Rule 9.1(a) the wording is adjusted to insert “or maintenance calculation” to capture both the old and new child maintenance schemes which exist under the Child Support Act 1991.

· Rule 9.2(4) – reworded to remove the reference to cash settlement – this is consistent with changes made elsewhere in the rules as a result of stakeholder comment that this is an outdated concept. 

· Rule 9.2(5) the middle exchange rate is no longer available so a change is proposed to allow the official receiver to determine the appropriate single rate for each currency for conversion to sterling. Stakeholder comments on this are welcomed.  

· Rule 9.3 omits the detailed explanation of what is meant by ‘electronic means’ (current rule 5A.4(2)(a)) as unnecessary. Rule 9.3 also omits the requirement in current rule 5A.4(3) as it not considered necessary to depart from the usual delivery rules, whereby a document sent electronically is treated as delivered no later than 9am on the business day after it was sent. The burden of the acknowledgement requirement upon the official receiver is now removed.
· Rule 9.4 – rewords current rules 5A.5(1) & (4)  to provide that the approved intermediary create / deliver the application “as soon as reasonably practicable after being requested/instructed to do so” rather than the current “as/if and when”. 
· Rule 9.7(1) – the words “despite anything in section 11 or 12 of the Welfare Reform and Pensions Act 1999” in current rule 5A.8(1) have been removed as unnecessary and potentially confusing. 

· Current rule 5A.10(5) has been removed in the new rules as being unnecessary. 
· Rule 9.14 –  some of the provisions in current rule 5A.14 repeat  provisions contained in section 251K of the Act and have been  removed.  The “within 28 day time limit for objections” in current rule 5A.14(3) has been revised to within 30 days so that it fits better with the provisions of section 251K(2) and aligns with current practice. 
· Rule 9.14 – the provisions of current rule 5A.14(4)(d)(iv) and (v) have been removed from this rule as these grounds relate to the debtor’s circumstances changing after the  DRO was properly made by the official receiver and as such have been covered separately in new rule 9.16 to make it clearer. 
· Rule 9.15 (1)  - current rule 5A.15(2) has been amended to require the official receiver to specify in the notice to the debtor that any comments must be made within 21 days of delivery of the particulars to the debtor. Currently the debtor is not advised that a time limit applies. 

· Rule 9.16 is a  new rule incorporating the provisions in current rule 5A.14(4)(d)(iv)and (v) allowing a creditor to seek revocation of a DRO at any time during the moratorium when aware that the limit on the debtor’s surplus income and/or property has been exceeded. 

· Rule 9.19 – current rule 5A.27 provides for the official receiver  to revoke a DRO on the death of the debtor.  Because of doubts whether this provision was within the legal scope of the rules it has been amended. In order to try to achieve the same effect (i.e. the qualifying debts not being discharged) the rule has been amended to provide that the official receiver must apply to the court for a revocation order in the event of the debtor’s death.   

· Current rule 5A.18 relating to persons at risk of violence has been moved to the common Part 18. 
· Rule  9.24 - current rules 5A.24(3) & (4) are deleted as unnecessary requirements, the equivalent bankruptcy provisions having been deleted in April 2010.

· Rule 9.25(4) - current rule 5A.25(4) is revised to provide that where the  applicant for permission files with the court a notice denying or disputing statements in the official receiver’s report (which must be filed not less than 5 business days before the hearing), the applicant must ‘deliver’ a copy to the official receiver not less than 3 business days before the hearing. Currently the period is 4 business days from the date of ‘sending’ and the reduction of days is required because of the change from “sending” to “delivery”.  
· The rules for DRO restrictions orders and undertakings (current rules 6.252- 6.263) are located, with the bankruptcy equivalents, in Part 11.  
PART 10 – BANKRUPTCY

EXPLANATORY NOTE


The drafting in this Part has been modified and the rules re-ordered to improve clarity and presentation of the provisions and to incorporate the Red Tape Challenge proposals for new decision making procedures and the removal of final meetings. We have also sought to make the rules more consistent with those for winding up by the court.  

Chapter 3 (rules 10.37- 10.53) contains proposed new rules for a debtor to make application to the Adjudicator for a bankruptcy order to be made. These rules complement the provisions of the Enterprise and Regulatory Reform Act 2013 on this, which are expected to be brought into effect in 2015/16. In addition, consequential changes have been made in this Part and throughout the rules to take account of the bankruptcy application procedure (e.g. filing requirements as there will not be a court file). 
A note of the other substantive changes is provided below

· Rule 10.3 provides that a statutory demand must now be served personally unless the court directs otherwise. This brings greater certainty to the service of the demand .  The provisions for advertisement of a statutory demand in limited circumstances (current rule 6.3(3)) have accordingly  been removed.  “Service” is defined in rule 1.1(3)). 

· Rule 10.4 – the provisions for proof of service of a statutory demand are amended to take account of service having to be personal unless the court directs otherwise. 

· 10.5(7) – the wording of current rule 6.4(4) & (5) has been amended to allow for circumstances where the debtor, for whatever reason, does not have physical possession of the statutory demand. 

· Rule 10.9 has been amended to remove the reference to ‘true name’ in current rules 6.7(1)(b)&(d) and replace them with ‘the name of the debtor’ - the use of the word ‘true’ is considered unnecessary.
· Rule 10.11(6)  – a correction has been made to current rule 6.12(7) so that the statement regarding a delay in presentation of the petition must be in the statement of truth not the petition. 

· The provisions for service of a bankruptcy petition (current rule 6.14(1)(2)(3) &(6) ) and proof of service of a bankruptcy petition (current rule 6.15A) have been removed from this Part and are now in Chapter 5 of  Part 12 which covers the service of court documents throughout the rules. 

· Rules 10.37 – 10.53  deal with the new process by which debtors will apply to the Adjudicator for a bankruptcy order. Rules 10.38 and 10.39 provide that information must be provided to the Adjudicator in accordance with the requirements set out in Schedules 5 and 6. Rule 10.52 provides for the creation of an electronic bankruptcy file to be maintained by the Official Receiver following the making of a bankruptcy order, which will replace the court file in debtor application cases. Rule 10.53 provides that appeals made by debtors, for example where the Adjudicator has confirmed a decision not to make a bankruptcy order, would generally be made in the debtor’s own county court. 
· Rules 10.14, 10.35, 10.41 & 10.50  - references in the current rules to “notice” being given to the Chief Land Registrar have been amended to “application” to reflect the terminology in the Land Charges Act and Rules. These rules also have an additional requirement for gender of trading partners to be stated in the application, if known. 
· Rules 10.54 to 10.57 – interim receiver. The drafting here does not take account of changes in the Enterprise and Regulatory Reform Act 2013 (which repeals section 273) and proposed amendments contained in the Deregulation Bill 2013 (to allow an insolvency practitioner to be appointed as interim receiver). 

· Rule 10.58 ( current rule 6.56) – an additional paragraph has been added at (5) to bring consistency with the rules for provisional liquidator. 

· Rule 10.60 to 10.63 – statement of affairs. The drafting here does not take account of proposed amendments to section 288 contained in the Deregulation Bill 2013.
· Rule 10.64 (4) (current rule 6.63(4) and 6.71(4))  - references to “books and papers” are replaced by “records” so it is clear that this is more than paper documents. “Records” is defined in section 436.   

· Rule 10.76 -  the provision in current rule 6.124(2) has been removed as being an unnecessary statement. 
· Rule 10.78 - the provisions for a trustee’s resignation (current rule 6.126)  have been simplified to make the rules more consistent with the Act which states at section 298(7) that resignation is effective when notice is given to the court (this will become the “prescribed person” under the Enterprise and Regulatory Reform Act 2013). The purpose of a creditors’ meeting is now to consider the appointment of a replacement trustee rather than to “receive” the resignation. This rule also contains proposed new provisions for seeking a replacement by correspondence with the ability to put forward a suggested replacement. 

· Rule 10.78(7) (current rule 6.135) – a trustee’s release following resignation is now effective from the date the trustee delivers notice of the resignation under section 298(7). The Act does not provide for creditors to obstruct release and it is considered that a trustee’s release from liability for his/her acts and omissions does not act to prevent an application to court challenging the trustee’s remuneration or expenses.  Accordingly current rule 6.126A is not required. 

· Rule 10.79 the removal of a trustee by a creditors’ meeting is now effective from the date of the certificate of removal. Currently (rule 6.131) removal is effective when the official receiver files the certificate in court after the accounts have been reconciled but this can result in overlapping appointments if a new trustee has been appointed. 

· Rule 10.81(6) is a new provision to bring consistency with winding up. Stakeholder comments on this addition are welcomed. 

· Rule 10.88 contains proposed new provisions to replace the present final meeting requirements (current rule 6.137). The trustee must deliver a final report to the creditors with notice of intention to vacate office. Vacation of office cannot occur until at least eight weeks after delivery of the notice or until any application to the court for further information or a challenge to the trustee’s remuneration/ expenses is complete.  If more than 10% in value of creditors object to the trustee’s release the trustee must apply to the Secretary of State for release. 

· Rule 10.95 – appointment of special manager. The drafting here does not take account of proposed amendments to section 370 contained in the Deregulation Bill 2013 to allow an insolvency practitioner interim receiver to appoint a special manager.  
· Rule 10.100 – this has been aligned with winding up by the court so that the order for a public examination must be served on the bankrupt. 

· Rule 10.102  (current rule 6.174) has been recast to improve clarity and to remove references to “physical affliction or disability”.  

· Rule 10.103​ -  the requirement for a written record to be made of every public examination has been amended to “such record as the court thinks proper”. This takes account of current practice where the court often makes a “tape” recording of the proceedings. Similarly  the provisions in current rule 6.175(4) for the court to fix a venue for the bankrupt to attend and verify a written record of the public examination have been removed.  
· Rule 10.107 has been recast and current rule 6.179(2) has been removed as it repeated, and was in conflict with, section 317 of the Act which requires service where the disclaimer is of leasehold property.  

· Rule 10.147 – the requirement in current rule 6.213(2) for the court to give notice of an annulment order to the Secretary of State has been deleted as unnecessary as the official receiver receives a copy of the order and ensures that the individual insolvency register is amended.  

· Rules 10.147, 10.151, 10.152 &10.169  – following an annulment or discharge the former bankrupt may require a notice of the event to be published. Current rules 6.213(3) and 6.220(2) require the request to be made to the Secretary of State. This has been changed to the official receiver to better reflect current practice and to assist the former bankrupt in easily identifying where to deliver the request.  
·  Rule 10.152 is a new rule to deal with the process for a bankrupt, in a case based upon a bankruptcy application to the Adjudicator, to apply to the official receiver for a certificate of discharge. 
· Rule 10.156(q) has been recast to clarify that the asset realisation may be effected by any persons not just those listed in current rule 6.224(1)(p).
· The rules for bankruptcy restrictions orders and undertakings (current rules 6.240 – 6.251) are now located in Part 11 . 

PART 11 – BANKRUPTCY RESTRICTIONS AND DEBT RELIEF RESTRICTIONS ORDERS AND UNDERTAKINGS AND  INSOLVENCY REGISTERS 
EXPLANATORY NOTE

The rules for restrictions orders, interim restrictions orders and restrictions undertakings in both bankruptcy and debt relief proceedings (currently rules 6.240 to 6.263) have been combined in this Part to reduce repetition. The provisions have been redrafted to improve clarity but no substantive changes are intended.  

This Part also contains the rules for the individual insolvency register which are in Part 6A of the current rules. Again there has been some redrafting to improve clarity and the rules for the bankruptcy restrictions register and debt relief restrictions register have been consolidated. A note of the substantive changes is provided below

· References in the existing rules to the name, address and last known address of the debtor/bankrupt have been replaced in rules 11.14, 11.16, 11.18 and 11.20 by references to the debtor’s or bankrupt’s “identity information” as defined in rule 1.9.
· In rule 11.14 references in current rule 6A.2A to fast track voluntary arrangements under section 263C have been deleted as it is proposed that this procedure will be scrapped under the Red Tape Challenge.
· In rule 11.14(2)(f) the reference to an IVA having “failed” (current rule 6A.2A(2)(h)(ii)) has been changed to “terminated" or “revoked”  to improve clarity and consistency.  There is no reference to an IVA failing in the legislation e.g. rule 8.54 refers to an IVA being either fully implemented or terminated.  This also corresponds more closely to the wording in rule 11.15 covering the deletion of entries. 
· Rule 11.16(2)(i) – (current rule 6A.4(3)(i)) has been extended for consistency to include details of any annulment order. 
PART 12 - COURT PROCEDURE AND PRACTICE EXPLANATORY NOTE
This Part combines the provisions for court procedure and practice in Part 7 of the current rules together with rules for the service of court documents including petitions and administration applications (currently rules 12A.16 to  12A.20, 2.8 - 2.9, 4.8 - 4.9 and 6.14 – 6.15A). It also includes rules for examinations under sections 236, 251N and 366 which are contained in    Part 9 of the current rules. 
· Rule 12.2(1) – the application of Civil Procedure Rules (CPR)  Part 6 (service of documents) is extended  (current rule 7.51A(1) excludes CPR rules 6.30 to 6.51). 
· Rules 12.4 and 12.5  – references to “winding up or bankruptcy proceedings or proceedings relating to a debt relief order” in current rules 7.11, 7.12 and 7.15 have been replaced with a more general reference to “insolvency proceedings”. This results from stakeholder concern that the current rules did not provide for the transfer of administration proceedings.  Stakeholder views on this change are welcomed. 
· Rule 12.10 (current rule 7.31A) has been redrafted to improve clarity. 
· Rule 12.10(2) – a court file will not be opened in those cases where the debtor applies to the Adjudicator for a bankruptcy order, instead a bankruptcy file will be opened under rule 10.52.  Rule 10.52 contains the provisions for the inspection of the bankruptcy file. 

    Rule 12.10(13) restores the right for the Secretary of State or the official receiver to inspect the court file in addition to requesting its transmission. Prior to 2010 this was in rule 7.31(6) but was mistakenly omitted from the redrafted rule 7.31A(12).

· Chapter 5 consolidates and clarifies provisions currently found in Chapter 3 of Part 12A. However, new rules 12.20 and 12.21 have been drafted to provide clarification of the parties who must serve winding-up & bankruptcy petitions and administration applications and the matters to be included in the certificate of service of such a petition or application. 

· Rule 12.19  - personal service of a winding–up petition on a company in accordance with CPR Part 6) is now required to bring consistency with service of a bankruptcy petition. 

· Chapter 7 – the provisions for the content of applications to the court in current rule 7.3 are not located in this chapter but are found at rule 1.34 as part of the standard content provisions for documents. 

     Rule 12.37(c)(iii)  (current rule 9.2(3)(c) has been amended to bring consistency with section 251N by including a reference to “a written account” under that section. 

· Rule 12.48(6) (current rule 7.10C(6)) has been amended so that the notice to the Secretary of State must now be delivered on or before the date the block transfer application is made.  This results from stakeholder comment that the current provisions (delivery five  business days before the hearing) do not work if the court makes an order without a hearing.  

PART 13 – OFFICIAL RECEIVERS 

EXPLANATORY NOTE 

This is a short Part containing the provisions about official receivers in current rules 10.1 to 10.4.  The rights of audience of official receivers and their deputies (current rule 7.52) has also been included together with the provision that the official receiver may not be appointed as liquidator or trustee by the creditors or contributories (current rules 4.101B and 6.120A).  

PART 14 – CLAIMS BY AND DISTRIBUTIONS TO CREDITORS

EXPLANATORY NOTE 
The provisions for determining creditors’ claims and making distributions to creditors in administration, winding up and bankruptcy contained in Parts 2, 4, 6 and 11 of the current rules have been combined in this common Part and have been amended to improve consistency. 

· Rule 14.1 provides the interpretative provisions for the Part. The definition of debt in rule 14.1(1), and sub-rules (2) to(5) only relate to administration and winding up as the bankruptcy provisions are contained in the Act (section 382). 

· Rule 14.3 provides that (except in an MVL) creditors ‘must’ deliver a proof when wishing to recover their debts. Currently in creditors’ voluntary liquidation rule 4.73(2) states the liquidator ‘may’ require a person claiming to be a creditor to submit a proof, whereas in administration, winding up by the court  and bankruptcy, the creditor ‘must’ do this.  In this rule these procedures have been aligned. As creditors in members’ voluntary liquidations can expect their debts to be paid in full, we have maintained that asking for proofs in an MVL is discretionary on the part of the liquidator. 
· Rule 14.3 – current rules 4.73(5) and 6.93(4) have been omitted as unnecessary as the requirements for a “proof” are set out in rule 14.5 rather than in a prescribed proof of debt form.

· Rule 14.5 (and throughout the Part) – ‘quantum’ in the current rules (e.g. 4.78(2)) has been replaced by ‘value’ in line with the general drafting approach to make the language clearer.  No change of substance is intended.
· Rule 14.9 – appeal against decision on proof - this rule has been extended to cover members’ voluntary liquidations. 

· Rule 14.12 – exclusion of proof by court - this rule has been extended to cover contributories and members (who have an economic interest in the case). The language in this rule has been modernised so that references are now to ‘excluding’ a proof rather than ‘expunging’.  

· Rule 14.23 - the drafting regarding discounts (current rules 2.84,  4.89, 6.110) has been consolidated and clarified in this rule.  The reference to discount for “cash settlement” has been removed as outdated and unnecessary. 

· Rules 14.24 and 14.25 – the existing provisions for set-off in administration and winding up (current rules 2.85 and 4.90) have been recast to improve clarity and interpretation. The only intended change of substance is in 14.24(5) and 14.25(5) which now take into account the court’s decision in Re Kaupthing Singer and Friedlander Ltd (in administration) [2010] EWCA 518 regarding contingent or prospective debts.  Stakeholders are invited to comment. 

· Rule14.26. The existing provisions relating to the conversion of debts in a foreign currency (e.g. current rule 4.91) are outdated as the ‘official exchange rate’ can no longer be determined as prescribed.  The new rule provides for the office-holder to determine a single exchange rate for the currency  with recourse to the court if there is objection. Stakeholder comments on this change are welcomed.  
· The content of existing rules 2.89, 4.94 and 6.114 have not been carried over as their content was dealt with elsewhere in existing rule 13.12(2) &(5) for liquidation and administration (now new rule 14.2) and section 382 for bankruptcy.  
· Rule 14.28(current rules 2.88, 4.93 and 6.113) - the ‘relevant date’ for interest purposes is fixed by reference to the general definition for this term set out in rule 14.1(1). 

· Rule 14.31 – the requirement for notice of an intended dividend has been made consistent across all procedures with notice just going to those who have not already proved. In administration current rule 2.95(2) requires notice to all creditors. This is a deregulatory change.  

· Rule 14.31 the need for the notice of intention to declare a dividend in an administration, to state whether it is for preferential creditors or preferential creditors and unsecured creditors (current rule 2.95(2)(b)) is removed.
· Rule 14.41  (current rules 2.101 and 11.8) has been recast to incorporate specific references for members’ voluntary liquidations. 

· Rule 14.45(2)(b) – the drafting style has changed from that in current rule 11.13(2)(b) but is not a change of substance.

PART 15 – MAKING DECISIONS: CORRESPONDENCE AND MEEETINGS (INCLUDING PROXIES AND CORPORATE REPRESENTATION)
 EXPLANATORY NOTE 

The provisions for meetings of creditors in administration, administrative receivership, creditors’ voluntary winding up, winding up by the court and bankruptcy contained in Parts 2, 3, 4 and 6 of the current rules have been combined in this common Part and redrafted to improve clarity and consistency. This Part also contains common provisions for making decisions by correspondence as part of the Red Tape Challenge proposals for which some drafting has been done. The exact balance between what appears in individual Parts of the rules for each procedure and what will appear in this common Part for decisions by correspondence has not yet been settled.
· ‘Chairman’ has been replaced by ‘chair’ throughout the Part, in keeping with the use of gender neutral drafting throughout the rules.
· The Part refers to the “convener” and this is defined in rule 1.1(2) as a person empowered to seek a decision by correspondence or who summons a meeting.
· Rule 15.2 contains proposed provisions for making decisions by correspondence including the contents of the notice to be delivered to creditors/contributories. 

· Rule 15.3 – flexibility in fixing the venue for a meeting has been improved by removing the current restriction that meetings must be held between 10:00 and 16:00 on a business day but the convener must still have regard to the convenience of those attending. 

· Rule 15.4 specifies the contents of a meeting notice.  There is a change for administration, where current rule 2.35(4)(b) requires the inclusion of ‘a statement of the effect of rule 2.38’ which leaves it uncertain as to the detail required. This rule provides clear notice requirements for all procedures.  We are interested in users’ views on this point.

· Rule 15.4 – the stipulation that secured creditors are neither permitted to be present or represented at meetings of creditors in administrative receivership (current rule 3.9(5)), has been removed. This aligns the procedures covered by this rule. 

· Rule 15.5 summarises in table form the notice requirements where a meeting is convened. We think that this summarises the information in a clear way and welcome stakeholders’ views on this approach. 

· Rule 15.6 – the ability to give notice of a meeting by advertisement only (with a court order) has been extended to include administrative receiverships to bring consistency with other procedures. 

· Rule 15.15 – in response to stakeholder comments we plan to amend this rule to provide a time limit (21 days of being notified of the amount is considered reasonable) within which the deposit must be paid to the convener, failing which the requisition will fall away. This has not yet been drafted but stakeholder views are welcomed on the point. 

· Rule 15.27 – the provision in the current rules for the court in exceptional circumstances to declare the creditors, or any class of them, entitled to vote without being required to prove their debts (e.g. rule 4.67(2)) has been removed following stakeholder comment that this procedure is not used in practice and is no longer required. 

· Rule 15.30 (1) – current rule 2.38(4) has been amended to provide that in circumstances where the voting rights are being calculated after the administrator has issued a notice of declaration of a dividend, the adjustment for set-off is that which has actually been made in calculating the dividend. 

·  Rule 15.30 calculation of voting rights. The provisions in the current rules relating to bills of exchange and promissory notes (e.g. rule 4.67(5) have not been brought into the new rules following stakeholder comment that they are outdated and no longer required. Stakeholder views on this change are invited. 

· Rule 15.30(5) is a new provision allowing a vote to be cast for less than the full amount of the entitlement or to be split casting part of the entitlement in one way and the balance in another. This reflects the decision in Re Polly Peck International Plc (In Administration)(No1)[1991] BCC 503 
· Rule 15.31(1)  – the wording of current rule 2.42(1) has been amended so that reference is made solely to “hire-purchase agreement” as paragraph 111(1) of Schedule B1 defines that term to include a conditional sale agreement, a chattel leasing agreement and a retention of title agreement. 
PART 16 – CREDITORS’ COMMITTEES 

EXPLANATORY NOTES 

The provisions for creditors’ (and liquidation) committees in administration, administrative receivership, creditors’ voluntary winding up, winding up by the court and bankruptcy, contained in Parts 2, 3, 4 and 6 of the current rules have been combined in this common Part and redrafted to improve clarity and consistency. 

The consultation document refers to our proposal to remove the provisions for contributories to act on committees and the drafting in this Part reflects this.  Accordingly the rules relating to contributory members of committees and references to “liquidation committee” have been deleted. References in this Part, and the rest of the rules, are just to “creditors’ committees”. 

A note of other significant changes is provided below. 
· Rule 16.3 – with the removal of contributory members this provision for the number of members of a committee is simplified and consistent across the procedures. 

· Rule 16.6 – with the removal of contributory members this rule is amended so that in a liquidation where creditors have been paid in full the creditors’ committee ceases to exist on the issue of the liquidator’s certificate. 

· Rule 16.9  - termination of membership. Winding up has been made consistent with other procedures and it is now clearer that where a committee member is found never to have been a creditor their membership is terminated automatically. 

· Rules 16.11 & 16.12 the process of certificating (and amending) a committee is streamlined, with any change of membership requiring the filing of an amended certificate with the revised details (the concept of a separate ‘report’ (for example, at rule 4.153(8) IR86) is removed)
· Rules 16.11 &16.12 – the delivery of certificates of constitution to the registrar of companies now applies in all company proceedings,  correcting the current position (post 2010) where there is no such requirement for winding up by court. 

· Rule 16.13(2) - winding up (current rule 4.156(2)) has been aligned with administration and bankruptcy regarding the timing of the first meeting of the committee.

· Rule 16.14 - as with meetings elsewhere in the rules, meetings of the committee may be chaired by the office-holder or an “appointed person” as defined in rule 1.1(4). 

· Rule 16.16 - a person to whom a moratorium period under a debt relief order applies and a person whose estate has been sequestrated and has yet to be discharged, are added to the list of people that cannot be a committee member’s representative.
· Rule 16.22(2) - under the existing rules (2.62 and 3.28), a requirement by the committee for the administrator/administrative receiver’s attendance must be authenticated by the majority of the committee that passed the resolution.  To facilitate electronic communication to the office-holder, this rule has been amended to allow just one member to authenticate the request but a copy of the resolution itself must be attached.
· Rule 16.23 has been recast to remove the references in the current rules to “the prescribed order of priority” which is not applicable to administrative receivership (correcting an error in current rule 3.29(1)). 

· Rule 16.23(3)(b) is an extension for liquidation and bankruptcy to improve consistency.

· Rules 16.24 &16.25 -  In the current rules the treatment of committee members’ (and others’) dealings with the insolvent differs between administration and administrative receivership on one side and winding up and bankruptcy on the other.  We are aware of stakeholder concerns that an alignment of all the provisions with the winding up approach could disrupt the trading/supply patterns of trading companies in administration/administrative receivership, therefore, the existing difference has been retained in this draft.

· Rule 16.26(1) – formal defects. The separate wording for bankruptcy here arises because defects in the appointment, election or qualifications of committee members in bankruptcy are contained in the Act (section 377). 

· Rule 16.30 – this has been simplified with the removal of provisions for contributory members. 

PART 17-  PROGRESS REPORTS AND REMUNERATON EXPLANATORY NOTES 

The provisions for progress reports in administration, winding up and bankruptcy, contained in Parts 2, 4 and 6 of the current rules, have been combined in this common Part and redrafted to improve clarity and consistency and to incorporate the Red Tape Challenge proposals relating to the removal of final meetings. A note of the more substantive changes is provided below.

. 

· Rule 17.1(4) - the word ‘summary’ replaces ‘abstract’ used in current rules 2.47(2), 4.49B(2) and 6.78A(1).  This is a modernising change repeated throughout the Rules.
· Rules 17.2 and 17.4 - the express ability of the court to extend the deadline to send a progress report (e.g. in current rule 2.47(5)) has been removed, as the court has a general power to extend time limits in rule 1.5(3). 

· Rule 17.5 has been revised following stakeholder enquiries regarding the interpretation of current rule 4.49C(3). Where a voluntary liquidator leaves office within the first twelve months of the liquidation, the wording of Sections 92A and 104A means that no progress report is required in that first year.  Instead, the activity of the departing liquidator will be rolled up into the first progress report under those sections by the new and/or continuing liquidators. 
· Rules 17.10 – 17.12 contain the proposed rules for the procedure to replace final meetings. In all procedures, including members’ voluntary winding up,  a final report must be prepared, together with a notice of intention to vacate office, and delivered to members/creditors at least eight weeks before the office-holder intends vacating office.  Stakeholder views on revised procedures are welcomed. 

· Rule 17.11(4)(c) -  the trustee’s final report must now also refer to the bankrupt’s right to challenge the trustee’s  remuneration/expenses aligning this with the creditors.

· In rule 17.11(5) current rules 4.49D(3) and 6.78B(3) have been recast to make it clearer that the notice of intention to declare a final dividend etc may be delivered at the same time as the final report. 

· Rule 17.15(10) -  in an earlier draft  this provision was extended to cover winding up by the court.  However, following feedback from stakeholders, this extension has been reversed and the provision is now restricted to bankruptcy as in the 1986 Rules (rule 6.138A). 

· 17.16 this rule makes clear that if an office-holder is not content with the remuneration basis set by a committee, he or she must first go to the creditors before going to court
· 17.21(5)-(8) the process whereby the court can dismiss an application that the office-holder’s remuneration/expenses are excessive as without sufficient cause has been clarified across all procedures
· 17.21(12) This is a clarification of the drafting in current rule 4.131(5) and 6.142(5).
PART 18 – NON-DISCLOSURE OF ADDRESSES OF PERSONS AT RISK OF VIOLENCE

EXPLANATORY NOTE 

The rules for an application to court for an order to withhold a debtor’s or bankrupt’s current address where there is a risk of violence (current rules 5.67, 5A.18 and 6.235B), have been combined in this common Part to reduce repetition and assist users in locating the provisions.  
Amendments have been made to the orders that the court may make to take account of the identity information approach used in the new rules (rule 1.9) and this can be seen in rules 18.2(2)(d), 18.3(2)(d) and 18.4(2)(f). 
· Rule 18.3 makes provision for a debtor proposing to make a bankruptcy application to apply to the court for a non-disclosure order where disclosure of the current address or whereabouts of the debtor might reasonably be expected to lead to violence against the debtor or the debtor’s family. The provisions are analogous to those for persons already subject to a bankruptcy order, debt relief order, or individual voluntary arrangement, but allow for a prospective application to be made to the court where the debtor has initiated the bankruptcy application process. 
PART 19 – THE EC REGULATION 

EXPLANATORY NOTE

The rules relating to the EC Regulation and a member State liquidator, which are located throughout the current rules, have been combined in this common Part to make them clearer and easier to find. The provisions are in  current rules 13.13(14A), 1.31,  1.32, 1.33, 1.34, 2.130, 2.131, 2.132, 2.133, 4.231, 5.62, 5.63, 5.64, 5.65, 6.238, 6.239, 7.62, 7.63, 7.64. 

      A note of the more substantive changes is provided below.

· The current provisions in 1.31(2) and 2.130(2) have been omitted as obsolete as they contain references to “originating application”. 
· Rule 19.3(1) includes a new reference to “subject to Article 37 of the EC Regulation” because the Article gives the national court no discretion if conversion ‘proves to be in the interests of the creditors in the main proceedings’.
· Rule 19.5(3)(c) removes the words “referred to by section 84(3)” currently contained in rule 7.62(3)(a) as they no longer have meaning since the amendment of that section under the Companies Act 2006.

· The current provision in rule 7.62(4) has been omitted as it is considered unnecessary to state that service or notice to other persons is not required.
· Rule 19.7(2) and 19.8(2) are recast to avoid breach of the EU principle that provisions in directly application Regulations must not be restated in national law. Currently rules 7.63(b), 1.34(3), 2.133(6), 4.231(6), 6.238(6).
· Rule 19.9(4) is recast to avoid breach of the EU principle that provisions in directly application Regulations must not be restated in national law. Currently 2.133(4), 4.231(4), 6.238(4), 7.64(4).

PART 20 – PERMISSION TO ACT AS DIRECTOR ETC. OF COMPANY WITH A PROHIBITED NAME (SECTION 216)

EXPLANATORY NOTE 

The provisions for permission to act as a director etc. of a company with a prohibited name (currently rules 4.226 to 4.230) have been placed in this separate common Part rather than being repeated in both Part 6 and Part 7. This should also make it easier for users to locate the rules. 

The  provisions have been recast to improve clarity and stakeholder views on this redrafting are welcomed. 
