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Amending the Regulators’ Compliance Code

Foreword

Returning the economy to a steady state of growth is the key focus of the Government. It is
well recognised that the regulatory climate is a key contributor to the creation of a positive
and supportive business environment. Regulators, be they national regulatory agencies or
local authority officers, often comprise the front line of business interaction with Government
and their actions can impact directly upon the ability of businesses to grow and succeed.

We have a clear programme to transform the way regulation is delivered at the front line, to
remove burdens, to reduce the costs of compliance, to provide greater certainty for
businesses and other regulated bodies, to enable confident investment decisions and to hold
regulators accountable for their activities.

We want to increase confidence in our regulatory system, making it open and transparent
about how regulators deliver their enforcement responsibilities for the purpose of protection
and prosperity. We have reviewed the Regulators’ Compliance Code, which is five years old.
Our findings show that although the principles of the code are sound, we need to do more to
ensure that regulatory enforcement is properly focused on supporting business compliance
and growth.

This consultation seeks your views on a new, shorter, simpler and clearer Regulators’ Code
that sets out our expectations on how enforcement will be delivered in a risk-based,
proportionate manner, and sets the framework for transparent and accountable relationships
between business, regulators and citizens. We are grateful to the regulatory bodies that have
contributed views during the development of this consultation paper. We welcome your
thoughts on the new code and how it can create a regulatory environment that delivers
important protections and allows businesses to thrive.

M1 R

Michael Fallon
Minister of State for Business and Enterprise
Department for Business, Innovation and Skills
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Consultation Summary

Who should
this document?

read

This consultation is relevant to non-economic regulators and local
authorities, and to businesses and other bodies subject to
regulation by these regulators. The consultation is also of interest
to consumer representative bodies, trade associations and trade
unions.

Making your views
heard

Phone enquiries

We are keen to gather all views on the subject of the new
Regulators’ Code and any supporting evidence. You should not
feel constrained by the specific questions nor feel obliged to offer
responses to all of them. Concentrate on those in which you have
the most interest.

Views are requested by 3 May 2013

0207 215 4987

Web responses

Please click here to go to the web form.

Email enquiries and
responses

consultation@brdo.bis.gsi.gov.uk

Written responses

Stewart Gibbon

Better Regulation Delivery Office

Department for Business, Innovation and Skills
5th Floor, Abbey 1

1 Victoria Street

London

SWI1H OET

Your details

Representative groups may wish to give a summary of the views
of the people and organisations they represent and, where
relevant, how they consulted with them. You may wish to include
contact details for follow-up.

Confidentiality

The position regarding the confidentiality of any information
provided is set out on page 46 this document. Unless you state
otherwise (and an automatic disclaimer generated by your IT
system does not constitute such a statement), we will assume you
are content for us to publish your response.

Additional copies

This consultation is available for download from:
www.bis.gov.uk/brdo/publications/current-consultations



https://www.surveymonkey.com/s/compliance-code-mar-2013
mailto:consultation@brdo.bis.gsi.gov.uk
http://www.bis.gov.uk/brdo/publications/current-consultations
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Amending the Regulators’ Compliance Code

Executive summary

The Regulators’ Compliance Code, the statutory code of practice that governs approaches to
enforcement by non-economic regulators, builds on the principles of good regulation. It is
one part of the overall package of better regulation measures and its role is to guide
regulators in policy and behaviour and to assist those who are regulated so that they know
what to expect of their regulators. The Regulators’ Compliance Code requires regulators to
consider the impact of their activities on economic progress, to take a risk-based approach to
enforcement, to provide advice and guidance to assist businesses and other regulated
bodies in understanding their responsibilities and to take proportionate enforcement
decisions.

In Transforming Regulatory Enforcement, the Government made a number of commitments
and said it would deliver them by reviewing the Regulators’ Compliance Code. This
consultation takes forward that commitment by publishing the findings of a post
implementation review carried out in 2012 and by introducing a draft new code, provisionally
named the Regulators’ Code. The review found that while regulators had taken a positive
approach to adopting the Regulators’ Compliance Code, more is required to make it visible to
businesses and regulated bodies, as well as front line regulators, and to strengthen its focus
on supporting business compliance and growth.

We are seeking views on the content of a new Regulators’ Code, how it should be applied by
regulators and which regulators should be required to have regard to its requirements. In
particular:

The new requirements for regulators: Will a simpler code, reflecting the principles of good
regulation, support the delivery of our ambitions for improved prosperity and protection?

The use of the code, including reporting and monitoring requirements: How should the
code be applied to regulators’ activities to ensure it has real impact at the front line?

The scope of the code: Should the requirements of the code be extended to regulators and
regulatory functions beyond those current listed in the Regulators’ Compliance Code?

We are also consulting separately on the introduction of a statutory growth duty® for non-
economic regulators and we are interested in your views on how the revised code can
support the implementation of this duty.

! www.bis.gov.uk/brdo/publications/current-consultations
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Introduction

1.1.

1.2

1.3

14

Since the publication of the Regulators’ Compliance Code (RCC), there has been an
increasing focus on the role of regulatory enforcement. The Coalition Agreement states
the Government’s intention to ‘end the culture of tick box regulation’?, and there is a
comprehensive programme of measures to deliver this commitment, including the
operation and extension of Primary Authority to improve local authority consistency,
sector-based reviews through Focus on Enforcement®, a proposed new growth duty for
regulators and efforts to improve data collection.

The RCC is an important part of the overall framework that governs our approach to
enforcement. Applicable to non-economic regulators, the Legislative and Regulatory
Reform Act 2006 requires regulators to have regard to the code’s requirements when
setting policies and procedures about how they will carry out their enforcement
responsibilities.

Our earlier consultation on regulatory enforcement” told us that despite the requirement
for regulators to have regard to the RCC, it has not fulfilled our expectations. In light of
this, the Government committed to carrying out a review of the RCC to examine its
potential to improve the transparency of regulators and their accountability to
businesses, to explore options to improve the visibility and impact of the code and,
ultimately, to improve the way in which regulation is delivered at the front line.

This consultation paper publishes the findings of the post implementation review and,
reflecting the outcomes of the review, seeks views on a simpler, shorter and more
direct Regulators’ Code.

Background to the Regulators’ Compliance Code

15

1.6

The Regulators’ Compliance Code is a statutory code of practice concerning the
exercise of regulatory functions. It was first published in 2008 in accordance with
section 23 of the Legislative and Regulatory Reform Act 2006.

The RCC currently applies to regulatory functions (listed at Annex C) which are
exercised in England by specified non-economic regulators and local authorities, and
following an extension of the legislation in 2009, it also applies to regulatory functions
exercised by local authorities in Wales, Scotland and Northern Ireland in relation to
reserved UK matters®.

The Coalition: our programme for government:

http://www.direct.gov.uk/prod _consum_dg/groups/dg_digitalassets/@dg/@en/documents/digitalass

et/dg 187876.pdf

More information on Focus on Enforcement can be found at:

http://discuss.bis.gov.uk/focusonenforcement/

Government Response to the Consultation on Transforming Regulatory Enforcement:

https://www.gov.uk/government/uploads/system/uploads/attachment data/file/31428/11-1408-

transforming-requlatory-enforcement-government-response.pdf

The question of extension of the Code in Wales is the subject of a separate, accompanying review

commissioned by the Welsh Government, also being carried out by BRDO.


http://www.direct.gov.uk/prod_consum_dg/groups/dg_digitalassets/@dg/@en/documents/digitalasset/dg_187876.pdf
http://www.direct.gov.uk/prod_consum_dg/groups/dg_digitalassets/@dg/@en/documents/digitalasset/dg_187876.pdf
http://discuss.bis.gov.uk/focusonenforcement/
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/31428/11-1408-transforming-regulatory-enforcement-government-response.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/31428/11-1408-transforming-regulatory-enforcement-government-response.pdf
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1.7 Those regulators and local authorities are required to have regard to the provisions of
the code in determining general policies or principles, such as their standards,
guidance and compliance and enforcement policies. The code does not apply at the
operational level of individual cases or decisions made by regulatory officers.

1.8 The Legislative and Regulatory Reform Act also provides that regulators must consider
the five principles of good regulation® when exercising their specified regulatory
functions. The principles of the RCC are summarised in Table 1 below.

1.9 The Principles of Economic Regulation’, first published in April 2011, pose similar
requirements to the RCC on economic regulators in that the Principles set out
characteristics of a successful framework for regulation.

Table 1: Principles of the RCC

Principles of the RCC

i Supporting economic progress
Performing regulatory duties should not impede business productivity.

ii Risk assessment
Undertaking a risk assessment of all their activities.

iii | Information and advice
Providing information and advice in a way that enables businesses to clearly
understand what is required by law.

iv | Inspections
Only performing inspections following a risk assessment, so resources are focused on
those least likely to comply.

v | Data requirements
Collaborating with other regulators to share data and minimising data requests on
businesses by collecting information once, and using many times.

vi | Compliance and enforcement actions
Applying formal enforcement actions, including sanctions and penalties, in a
proportionate and transparent manner in line with the Macrory principles.

vii | Accountability
Increasing the transparency of regulatory organisations by asking them to report on
outcomes, costs and perceptions of their enforcement approach.

The five principles of good regulation are consistency, transparency, proportionality, accountability
and targeted. The principles were originally developed by the Better Regulation Taskforce and
given statutory force under section 21 of the Legislative and Regulatory Reform Act 2006
www.bis.gov.uk/assets/biscore/better-requlation/docs/p/11-795-principles-for-economic-regulation
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Post implementation review of the Regulators’ Compliance
Code

2.1

The post implementation review of the RCC was led by the Better Regulation Delivery
Office in 2012, following a similar methodology to the previous Hampton
Implementation Reviews®. The review focused on gathering evidence around the
principles of the code. As part of the commitment not to impose unnecessary burdens
on front-line staff and businesses, the review used publicly available data and
previously gathered stakeholder views as far as possible. Further details on the
methodology, along with the summary findings, can be found at Annex B.

Overarching findings

2.2

2.3

2.4

e Regulators have broadly adopted the principles of the code and have
reflected the code in their policies

Feedback from national regulatory agencies and local government demonstrated that
the code has been useful in formalising expectations, setting out the standard of good
regulatory enforcement®. At a national level, regulators described using the code to
review their activities and prioritise areas for improvement. However this tended to be a
one-off exercise and there is less evidence of use of the code as a reference for
continuous challenge and improvement. Many local authority regulatory services stated
that they still use the earlier voluntary Enforcement Concordat as the guiding principles
for their activity rather than their obligations under the code™.

Businesses contacted during the review felt the principles on which the code was
based were generally current and relevant but there was a perception that more could
be done to ensure it is fully understood and embedded at the front line'*.

e There is very low visibility and understanding of the code amongst
businesses and some front line regulatory officers

Business awareness of the code was shown to be low and a number of trade
associations stated they referred to the Enforcement Concordat rather than the code
when they sought to challenge the action proposed by a local authority. Regulators
stated that, although the code was used to set organisational policies, there were
varying levels of awareness amongst enforcement staff of the code itself, although they
were sure that officers are operating in accordance with the principles.

More information on Hampton Implementation Reviews can be found at:

http://webarchive.nationalarchives.gov.uk/+/http://www.bis.gov.uk/policies/better-

regulation/improving-requlatory-delivery/implementing-principles-of-better-regulation/reviewing-

regulators/hampton-implementation-review-reports

10

Feedback received from BRDO Regulatory Excellence Forum
Feedback received from BRDO Local Authority Reference Panel and telephone surveys with local

authorities conducted during the post implementation review

11

Local Better Regulation Office, From the Business End of the Telescope: Perspectives on Local
Regulation and Enforcement, 2010, available at:

www.bis.gov.uk/brdo/business/business-publications
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2.7

2.8
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e There is evidence of variation in the accessibility and transparency of
enforcement policies

Businesses interviewed during the review were concerned about how local compliance
with the code was enforced and monitored, and stressed the importance of having
transparent enforcement policies. The review found considerable variation in how
compliance with the code’s requirements is demonstrated and in the levels,
accessibility and format of information provided® to businesses and other regulated
bodies.

e The code could be clearer in its requirements and expectations of regulators

Professional bodies representing local regulatory officers argued that many of the
code’s requirements are difficult to apply locally and create burdens and, as a result,
wished to consider how requirements applicable to local regulators could potentially be
discharged at a national or sub-national level**. Regulators have also highlighted that,
as currently drafted, the code is a mixture of statements and requirements or duties
and that the code could be clearer in setting out expectations.

The review also considered how far regulators had adopted the seven principles of the
code; a summary of the review’s findings can be found at Annex B.

e The code has unfulfilled potential in holding regulators to account for their
activities

Businesses who have tried to use the code to hold regulators to account for their
actions say that regulators’ appeal mechanisms need to be strengthened to provide a
clear route to raise concerns where regulation is not being delivered in accordance with
the code. Businesses consider the code should be used more prominently as the
standard to which businesses can hold regulators to account.

Outcome of the review

29

In light of these findings, and evidence gathered through reviews under the Focus on
Enforcement initiative, the Autumn Statement'* announced the Government’s intention
to amend the Regulators’ Compliance Code ‘to ensure regulators are internally and
geographically consistent, give consideration to earned recognition, and establish and
offer minimum service standards’. We propose to:

e simplify the content of the code;

e make the code more accessible to businesses and regulated bodies;

e require regulators to publish clear and detailed service standards, including a
compliance and enforcement policy; and

e enable businesses, regulated bodies and citizens to hold regulators to account.

These proposals are set out in the remainder of this consultation paper.

12

Information gathered during review of local authority enforcement policies carried out by BRDO in

September 2012 as part of the post implementation review
3 Response to Transforming Regulatory Enforcement strategy consultation received from
Association of Chief Trading Standards Officers (ACTSO)

14

HM Treasury, Autumn Statement 2012, http://www.hm-treasury.gov.uk/as2012 index.htm
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Draft Regulators’ Code

Replacing the Regulators’ Compliance Code

3.1

3.2

3.3

3.4

Following the conclusion of the post implementation review, it is the Government’s
intention to replace the RCC and the voluntary Enforcement Concordat with a new
statutory code that provides a sharper focus on the Government’s expectations of how
regulators should deliver their enforcement responsibilities.

The new code will have statutory force under the Legislative and Regulatory Reform
Act 2006. In replacing the RCC and the Enforcement Concordat, we will be removing
duplication, simplifying guidance to regulators and providing clarity to businesses and
citizens about how regulators will carry out their enforcement responsibilities.

The current RCC has a defined scope and applies to named regulators in the exercise
of specified regulatory functions only, whereas the Enforcement Concordat has a
voluntary status and has been adopted by a range of regulators, including in relation to
regulatory functions not currently within the scope of the Legislative and Regulatory
Reform Act 2006. We are seeking views on how to address issues of scope and
applicability of the code below (see paragraphs 3.12-3.15).

It is proposed to name the new code the Regulators’ Code. The code has been drafted
to be simple and straightforward and the name of the code should reflect this. The new
code and its requirements are designed for regulators, but we want to ensure that the
code is accessible to a broader audience, including those subject to regulation.

Question 1: Do you agree that the Regulators’ Compliance Code and the voluntary

Enforcement Concordat should be replaced with a new simplified
code?

Question 2: Do you agree with the name of Regulators’ Code? If not, please

suggest alternative titles for the code.

Requirements of the Regulators’ Code

3.5

3.6

We intend to introduce clearer requirements for regulators through the new code,
replacing the combination of principles, duties and statements contained in the current
RCC. We believe that a simpler set of requirements will assist regulators, making clear
the Government’s expectations of how enforcement will be delivered, and assist in
enabling greater transparency to businesses, regulated bodies and citizens about the
role of regulators in delivering prosperity and protection.

The requirements for regulators reflect the principles of good regulation (section 21 of
the Legislative and Regulatory Reform Act 2006), the findings of the review of the
RCC, systemic issues identified through recent Focus on Enforcement reviews and
feedback from businesses, local authorities and national regulators. These
requirements set a framework of how regulation should be delivered in a risk-based,
proportionate manner that works positively with business and regulated bodies to
support compliance and economic growth.

10
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The requirements are structured around the following five principles, with the detail of
the draft code contained at Annex A:

1. Regulators should carry out their activities in a way that helps businesses and
regulated bodies to comply and grow.

2. Regulators should provide simple and straightforward ways to communicate with
those they regulate, and resolve disputes.

3. Regulators should base their regulatory activities, including use of alternatives to

enforcement, on risk.

Regulators should share information about compliance and risk.

. Regulators should provide advice and guidance to help businesses and other

regulated bodies meet their responsibilities to comply with the law.

o

Question 3: Are the draft requirements of the Regulators’ Code appropriate?

Please provide any supporting evidence in your response.

Question 4: Are there additional requirements you consider important that are not

captured by the draft code? Please state these and your reasons.

Use of the Regulators’ Code

3.8

3.9

3.10

3.11

The new code has been drafted to be more direct and easier to understand by
regulators and those subject to regulation. In addition to simplifying and clarifying
requirements placed on regulators, we want to increase awareness of the code and
ensure that its requirements are delivered by regulators in their day to day activities.

The code sets out the basic requirements for how regulators should deliver their
enforcement responsibilities. Given the range of regulators covered by the code and
the diversity of businesses and regulated entities, these requirements are principles-
based, enabling regulators to be flexible and responsive in how they meet the
requirements.

To provide assurance to business and citizens, the draft code requires each regulator
to publish a set of service standards, including a compliance and enforcement policy,
on an annual basis. These standards should set clear statements to regulated bodies
about what they can expect in regard to regulatory enforcement. Their purpose is to
help businesses and other regulated bodies easily understand what they can expect of
a regulator in areas such as advice and other support for compliance, responding to
stakeholder views, the professional competency of officers and setting fees and
charges for services. We are interested in your views about what should be included in
published service standards to meet the requirements of the draft code.

The Government is committed to making sure the new code is effective. To ensure that
it is being used effectively, we want businesses, regulated bodies and citizens to
challenge regulators who they believe are not acting in accordance with their published
service standards. We propose a comprehensive approach to monitoring how
regulators have regard to the requirements of the code as follows:

11
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e Regulators should publish their service standards and a statement of how the
requirements of the Regulators’ Code are met on an annual basis.

e The requirements of the code may be used as part of ongoing reviews of regulatory
bodies to assess the effectiveness of the regulator in delivering their enforcement
responsibilities.

e Regulators, when challenged, should have mechanisms in place to discuss the
issue and reach agreement. The Government will monitor the published service
standards of regulators subject to the Regulators’ Code, and will challenge
regulators where there is evidence that service standards are lacking or inadequate.

Question 5: Do you agree with the principles-based approach of the code,

together with the requirement for each regulator to publish detailed,
specific service standards?

Question 6: What should be included in regulators’ service standards to meet the

requirements of the code and ensure that these standards enable
businesses and other regulated bodies to hold regulators to account?

Question 7: How should regulators’ compliance with the requirements of the code

and their published service standards be monitored?

Question 8: How can the code be made more accessible to business and

regulated bodies and how can they be encouraged to engage with
regulators in developing policy and challenging poor practice?

Scope of the Regulators’ Code

3.12

3.13

3.14

3.15

The code currently applies to regulatory functions which are exercised by specified
non-economic regulators and local authorities (listed at Annex C).

Section 24(3) of the Legislative and Regulatory Reform Act 2006 provides that the UK
Government cannot apply the code to regulatory functions exercisable in Scotland and
Northern Ireland if those functions concern a devolved matter. Section 24(4) provides
that the Welsh Ministers may apply the code to regulatory functions exercisable only in
or as regards Wales.

In 2009, the Government extended the scope of the code to specified reserved
regulatory functions of local authorities in Scotland, Northern Ireland and Wales and
specific business-facing functions of public sector regulators in England.

The Government believes that the draft Regulators’ Code sets a clear framework for
good enforcement, with clear requirements that regulators should have regard to when
delivering their enforcement responsibilities. As such, it is appropriate to consider how
these requirements could apply to a broader range of regulators and regulatory
functions, including those delivered by local authorities, in order to increase regulatory
consistency and create a level playing field for regulators and regulated organisations.
This may include consideration of the range of regulators that have adopted the
principles of the voluntary Enforcement Concordat, for example, business facing
regulatory activity by local authorities. The UK Government will continue to work closely
with the respective Governments of Wales, Scotland and Northern Ireland to ensure
the Regulators’ Code is applied to the broadest range of regulators and regulatory
functions.

12
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Question 9: How should the scope of the Regulators’ Code be defined?

Question 10:  Should the scope of the Regulators’ Code be amended? Please

provide reasons and any supporting evidence for your answer.

Guidance on the Regulators’ Code

3.16

3.17

3.18

We have set out the reasons for introducing a more direct but principles-based code,
including the need to reflect the great range of regulators and regulatory functions
within the current scope of the code and the Government’s commitment to reducing
unnecessary direction from the centre. Regulators would be required to have regard to
the requirements of the code, but would have flexibility and freedom in how they meet
them. This flexibility is important to ensure that regulators are responsive to the varied
needs of the businesses and other bodies they regulate.

To assist regulators in applying the code, we propose that it should be supported by
practical tools and examples of good practice from regulators about how the
requirements of the code are being delivered. This will include guidance on the
proposed new growth duty for national regulators and how it can be applied in practice.
It will also include a glossary of key terms used in the code to promote common
understanding. This repository will build on existing examples of good practice
informally shared amongst regulators.

We have also stated the ambition to increase awareness of the code amongst
businesses and regulated bodies, and propose to produce a short introductory guide to
the code specifically for this audience. This will not replace the requirement for
regulators to publish their own information for businesses and regulated entities, but
provide an accessible guide to the purpose and content of the Regulators’ Code.

Question 11: Do you agree with this approach to providing guidance on the code?

13
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Consultation questions

Question 1:

Question 2:

Question 3:

Question 4:

Question 5:

Question 6:

Question 7:

Question 8:

Question 9:

Question 10:

Question 11:

Do you agree that the Regulators’ Compliance Code and the voluntary
Enforcement Concordat should be replaced with a new code?

Do you agree with the name of Regulators’ Code? If not, please
suggest alternative titles for the Code.

Are the draft requirements of the Regulators’ Code appropriate?
Please provide any supporting evidence in your response.

Are there additional requirements you consider important that are not
captured by the draft code? Please state these and your reasons.

Do you agree with the principles based approach of the code,
together with the requirement for each regulator to publish detailed,
specific service standards?

What should be included in regulators’ service standards to meet the
requirements of the code and ensure that these standards enable
businesses and other regulated bodies to hold regulators to account?

How should regulators’ compliance with the requirements of the code
and their published service standards be monitored?

How can the code be made more accessible to business and
regulated bodies and how can they be encouraged to engage with
regulators in developing policy and challenging poor practice?

How should the scope of the Regulators’ Code be defined?

Should the scope of the Regulators’ Code be amended? Please
provide reasons and any supporting evidence for your answer.

Do you agree with this approach to providing guidance on the code?

14
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Requirements for regulators

This Code is published in accordance with section 23 of the Legislative and Regulatory
Reform Act 2006 (“the Act”). As required by the Act, regulators whose functions are specified
by order under section 24(2) of the Act must take into account and give due weight to the
following requirements when developing policies and operational procedures, setting
standards, or giving guidance on enforcement. If a regulator chooses not to follow the
requirements of the Code, they should be able to justify this using material evidence.

Regulators should publish a set of clear standards, including a compliance and enforcement
policy, explaining how they will apply the requirements of the Code in practice. These
standards should clearly set out what businesses and regulated bodies should be able to
expect from regulators. Standards should cover areas including providing advice and other
support for compliance, responding to stakeholder views, setting fees and charges and the
professional competency of officers. Service standards, including compliance and
enforcement policies, should be published and easily accessible, including on the regulator’s
website, and clearly ‘labelled’ as to when they were last reviewed and the date of the next
review.

Regulators should publish details of their performance against their service standards,
including examples of innovative practice and reasons why any standards have not been
met.

Regulators should ensure that all enforcement staff understand the requirements of the
Regulators’ Code and how they are delivered through their published service standards.
Enforcement decisions taken by regulators should be made in accordance with their service
standards and compliance and enforcement policies.

1. Regulators should carry out their activities in a way that helps businesses and
regulated bodies to comply and grow

1.1 Regulators should avoid creating unnecessary regulatory burdens whilst carrying out
their enforcement duties.

1.2 When designing and reviewing policies, operational procedures and practices,
regulators should do so in a way that supports or enables economic growth®®, for
example, by considering how they can best:

e reduce business costs;

¢ help those they regulate to design simple and cost-effective compliance solutions to
improve confidence and day to day management control; and

e secure wider economic benefits to society.

' This does not mean noncompliant or illegal economic activity that undermines markets to the

detriment of consumers, the environment and legitimate business.

16
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2.1

2.2

2.3

2.4

2.5

2.6

2.7

2.8

29
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Regulators should consider the impact of their approaches to compliance and
enforcement on economic growth, considering the costs and effectiveness of the
approach alongside potential costs to society and the environment from
noncompliance®. Regulators should consider whether similar social, environmental
and economic outcomes could be achieved by less burdensome means.

Regulators should provide simple and straightforward ways to communicate
with those they regulate, and resolve disputes

Regulators should have mechanisms in place to communicate with businesses,
regulated bodies and citizens, and for businesses and citizens to contact the regulator.

Regulators should clearly explain the purpose of any interactions they have with those
they regulate and what business and regulated bodies can expect from the regulator.

Regulators should have mechanisms in place to allow businesses, regulated bodies,
representative bodies and citizens to offer views and contribute to the development of
policies and service standards.

Regulators should commit to early dialogue with those they regulate to resolve issues
or address noncompliance.

Regulators should offer an open, independent, impartial and transparent appeals
procedure'’.

Regulators should clearly advertise ways to challenge or appeal against a regulatory
decision. This should include the option to discuss and receive advice about decisions
taken.

Regulators should regularly publish data on the number of complaints about them or
appeals against decisions made and the proportion of those complaints or appeals that
are upheld in whole or in part. This data should be published at least annually.

Regulators should regularly carry out customer satisfaction surveys, including common
questions which will be suggested by the Government, using a sample from all those
contacted during the year. They should publish the results on an annual basis.

Regulators should publish clear and transparent information on their fees and charges,
explaining clearly the basis on which fees are calculated, both in principle and where
relevant, to individual regulated bodies. Regulators should ensure that this information
is easily accessible to businesses and regulated bodies.

Regulators should base their regulatory activities on risk, including the use of
alternatives to enforcement

Regulators should allocate resources based on an assessment of the priority risks in
their area of responsibility.

16

From January 2013 a number of regulators will participate in the first phase of a new system where

regulators will quantify and consult with industry on the scale of new impacts each regulator has on
business (both increases and decreases in costs).
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Government is currently consulting upon the impact of non-economic regulator appeals processes

as part of the Focus on Enforcement initiative. Early findings of this work have been referenced in
these draft proposals, which are subject to revision in the light of further evidence received during
the consultation.
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Regulators should consider risk at every stage of their decision making processes. This
process includes choosing the most appropriate type of intervention or way of working
with those regulated, targeting checks on compliance and taking enforcement action.

Regulators should consider a full range of regulatory and non-regulatory approaches to
achieve outcomes, including using the power of informed citizens and well functioning
markets.

Regulators should demonstrate that they understand the sectors they regulate,
including differing approaches to compliance taken by businesses and regulated
bodies, by selecting appropriate and effective enforcement approaches.

Regulators should evaluate and demonstrate the effectiveness of their chosen
approaches to compliance and enforcement.

Regulators should recognise the efforts made by those they regulate to comply,
enabling earned recognition, and take account of the use of non-regulatory standards
verified by accredited assurance bodies in deciding enforcement approaches.

Regulators should have mechanisms to consult with businesses, regulated bodies and
representative bodies about risk assessment and risk rating approaches. Clear risk
assessment methodologies and risk ratings should be published, easily accessible and
reviewed regularly by the responsible regulator.

Regulators should publish details of their approach to checks on compliance, including
inspections, to clearly set out what businesses and regulated bodies should be able to
expect. These details should cover the circumstances in which inspections or visits will
or will not be announced in advance, and an assurance that feedback, ideally written,
will be provided. They should also set out what can be expected during an inspection
or visit, including showing identification, explaining the purpose of the visit and how it
will be carried out. They should explain next steps including how feedback will be
provided by the regulator and how to appeal.

Regulators should share information about compliance and risk

Regulators should follow the principle of collect once, use many times when requesting
information from businesses and other regulated bodies.

When the law allows, regulators should agree secure mechanisms to share information
with each other about businesses and other bodies they regulate, to help target
resources and activities and minimise duplication.

Regulators should consider appropriate information from non-regulatory bodies, such
as accredited assurance bodies, as part of an assessment of business compliance and
risk and use of earned recognition approaches.

Regulators should provide advice and guidance to help businesses and other
regulated bodies meet their responsibilities to comply with the law

Regulators should ensure that advice and guidance is readily available®® and focused
on assisting businesses and other regulated bodies in understanding their obligations,
and should consider the impact of any advice and guidance so that it does not impose
unnecessary burdens in itself.

18

The Government Digital Strategy sets out how government will redesign its digital services,

including moving to a single gov.uk website, to make information more accessible.
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Regulators should publish guidance and information in a clear, accessible, concise
format, using a range of media and written in plain language.

Regulators should have mechanisms in place to consult businesses, regulated bodies
and business representative bodies, prior to publication, when developing guidance.
Mechanisms should also be in place to co-publish guidance with business or business
representative bodies to ensure that it meets the needs of business.

Regulators should seek to create an environment in which those they regulate have
confidence in advice received and feel able to seek advice without fear of triggering
enforcement action.

In responding to requests for advice, a regulator’s primary concern should be to
provide the reliable advice and guidance necessary to help ensure compliance, and to
do so in a manner that enables businesses and regulated bodies to rely on the advice
they receive.

Regulators should have mechanisms to work collaboratively to assist businesses and
other bodies regulated by more than one regulator. Regulators should consider advice
provided by other regulators and, where there is disagreement about the advice
provided, this should be discussed with the other regulator to reach agreement.

Monitoring the effectiveness of the Regulators’ Code

The Government is committed to making sure the Regulators’ Code is effective. To make
sure that the Code is being used effectively, we want businesses, regulated bodies and
citizens to challenge regulators who they believe are not acting in accordance with their
published service standards.

Regulators, when challenged, should have mechanisms in place to discuss the issue and
reach agreement. The Government will monitor the published service standards of regulators
subject to the Regulators’ Code, and will challenge regulators where there is evidence that
service standards are lacking or inadequate.
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Annex B: Summary findings of the post implementation
review of the Regulators’ Compliance Code

PURPOSE OF THIS DOCUMENT

A public consultation was carried out in mid-2011 on guiding principles and specific areas for
reform, as part of developing the Government’s Transforming Regulatory Enforcement
strategy. Included in the consultation were two questions relating to the Regulators’
Compliance Code (the Code). Firstly, whether it had been referred to by businesses when
addressing an issue with a regulator and secondly, in what ways it could be enhanced to
improve the delivery of regulatory services. Over 100 businesses, local authorities, national
regulators, other government departments, professional bodies and trade associations
responded. Findings indicated that the profile of the Code was too low, and that it lacked the
power to transform the way in which regulation is delivered.

The Government published the strategy for Transforming Regulatory Enforcement in
December 2011 and, in light of these results, committed to carrying out a Post
Implementation Review of the Code to examine its potential to improve the transparency of
regulators and their accountability to businesses.

The review has been led by the Better Regulation Delivery Office (BRDO), a new
organisation within BIS focusing on improving regulatory enforcement. This document
summarises the evidence gathered and analysis carried out during the review, highlighting its
impact to date on regulatory enforcement and its potential for further development. The
findings are intended to serve as a developing evidence base to support ministers in
considering the future potential of the Code.

METHODOLOGY

The review followed a similar methodology to the previous Hampton Implementation
Reviews'®, and focused on gathering evidence around the principles of the Code. As part of
the commitment not to impose unnecessary burdens on front-line staff and businesses, the
review has used publicly available data and previously gathered stakeholder views as far as
possible. However between May and August 2012 all of BRDO’s stakeholder reference
panels were asked for their views on the Code. These panels cover business representative
bodies including the BRC, FSB, BCC and sector based trade associations, 25 local
authorities and 8 national regulators®. Additional views were sought from other government
departments, including DEFRA and CLG, and bodies such as Citizens Advice and Trades
Union Congress. In addition, a short web based review of local authority enforcement
policies was undertaken.

' More information on Hampton Implementation Reviews can be found at:

http://webarchive.nationalarchives.gov.uk/+/http://www.bis.gov.uk/policies/better-
regulation/improving-regulatory-delivery/implementing-principles-of-better-requlation/reviewing-
regulators/hampton-implementation-review-reports

The Regulatory Excellence Forum comprises: Animal Health and Veterinary Laboratories Agency;
Association of Port Health Authorities; Better Regulation Executive, BIS; Chartered Institute of
Environmental Health; Chief Fire Officers Association; Consumer and Competition Policy
Directorate, BIS; Department for Communities and Local Government; Department for
Environment, Food and Rural Affairs; Environment Agency; Food Standards Agency; Gambling
Commission; Health and Safety Executive; Institute of Licensing; Intellectual Property Office; Local
Government Association; National Measurement Office; National Trading Standards Board; Office
of Fair Trading; Trading Standards Institute; Welsh Government
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This was supplemented by reference to the large existing evidence base on the behaviour of
regulators including the Hampton Implementation Reviews of national regulators, which used
the Code as a benchmark for assessment, and previous work done by the Local Better
Regulation Office to draw together the views of businesses and evaluate changes in
regulatory culture and practice.?

We have also drawn on relevant findings of other BIS departmental work such as the
Business Perceptions of Regulation Survey 2012, in which 2,000 businesses were surveyed,
providing statistically robust data. Evaluation evidence was also drawn on, such as the Retail
Enforcement Pilot. This involved over 35 local authorities and included in-depth interviews
with businesses and two focus groups with a diverse range of business stakeholders.*

These various sources provide a wide evidence base, both quantitative and qualitative, from
a range of different stakeholders and data sources, acting as background for analysis to
support further development work.

EXECUTIVE SUMMARY
Background

1. The Code is currently an integral part of the overall framework for improving regulation,
setting out the principles for effective enforcement. With its roots in the principles of
good regulation, the Code already has a strong alignment with Coalition Government
priorities for greater accountability and transparency of public services to citizens and
businesses. It promotes a consistent, targeted and risk based approach to enforcement
that minimises the burdens on compliant, well run businesses.

2.  Since the publication of the Code, there has been significant focus on regulatory
enforcement including, for example, the introduction of the Regulatory Enforcement
and Sanctions Act 2008 and Primary Authority scheme to improve local authority
consistency, sector based reviews and efforts to improve data collection. From 2007 to
2009 the Better Regulation Executive (BRE) carried out Hampton Implementation
Reviews that used the Code as a benchmark to review progress in implementing better
regulation in 36 national regulators.

3. As aresult of this focus, it is difficult to attribute any change in regulatory practice and
culture solely to the introduction of the Code. This was acknowledged in the original
Impact Assessment which anticipated that, as a framework, the Code could be an
important contributory factor to change.

Overarching findings

4, Looking at the Code itself, at a policy level, national and local authority regulators have
generally accepted the Code and its principles based approach. This is exemplified in
the feedback from regulators that the Code made them take stock of their approaches,
a process which many found very useful when updating their policies. National
regulators have by and large adopted the principles of the Code into their enforcement
policies, which can be traced in part to the impact of the Hampton Implementation
Reviews. Local authorities however do not reflect the principles consistently in their
enforcement policies, which are also often hard to locate on local authority websites.

L For example, Business End of the Telescope 2010; Age Restricted Products Report 2010; Use by

dates report 2011; Business perceptions surveys 2008 and 2012.
2 www.bis.gov.uk/assets/brdo/docs/publications-2009/09-1662-rep-methodology.pdf
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Whilst at a policy level regulators appear to have adopted the principles of the Code,
the extent to which regulators perceive their role as supporting business growth is not
consistent. Whilst the Code contains the principle that regulators should support
economic progress, regulators consistently see their role as primarily to protect
consumers and citizens.

Business representatives are critical that the Code has failed to promote more open
and early dialogue with regulators. Part of the issue is that visibility of the Code
amongst businesses is low — many businesses consulted had little or no knowledge of
the Code’s existence for example.

The other issue businesses cite is that the Code does not apply to individual
enforcement actions. Those businesses who have tried to use the Code to hold
regulators to account for their behaviour say that regulators’ appeal mechanisms need
to be strengthened to provide a clear route to raise concerns where regulation is not
being delivered in accordance with the Code. It is worth noting that businesses see the
Code as having unfulfilled potential as the standard to which businesses can hold
regulators to account for their behaviour.

A further criticism from businesses is that the Code is not comprehensive in the
regulators or legislation that it covers. At a national level, the Code has a broad
coverage of regulators, although this does not yet reflect recent changes in the
responsibilities of national bodies, nor incorporate many organisations that carry out
regulatory-type functions that impact on business or other regulatory bodies. At a local
level, planning and building control are regularly cited by businesses as being
burdensome and inconsistent, but are not within the scope of the Code.

The Code is structured around seven principles and a brief summary of the review’s
findings against each is given in the table below:

Table 1. Post Implementation Review summary findings

Principle of the Code Review Finding
Supporting economic Supporting economic growth is seen as a secondary
progress function by regulators, if at all; their primary statutory

Performing regulatory purpose is to protect.

duties should not impede | Businesses are not seen as customers.

business productivity. Beyond some isolated examples, regulators lack the

tools or evidence to tailor their activities to support
growth.

Risk assessment Regulators state that risk assessment is routinely used
to target activity; however methodology is not clearly set

ndertakin risk ; i i isi
Undertaking a ris out in enforcement policies and thus is not visible.

assessment of all their
activities. Earned recognition is not yet built in to regulators’ risk
assessments.
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Information and advice

Providing information and
advice in a way that
enables businesses to
clearly understand what is
required by law.

Businesses routinely use third parties to provide advice,
often paid for, and having assurance that they can rely
on advice they receive is important. Businesses are
often reluctant to approach regulators for advice for fear
of sanction. However when advice is sought from local
authorities, businesses are often satisfied. National
regulators provide information via their websites;
however they can be reluctant to provide advice tailored
to a specific business situation. Businesses are
sometimes consulted when guidance is being
developed, but not consistently.

Inspections

Only performing
inspections following a risk
assessment, so resources

Inspections can be valued by businesses, as an
opportunity to obtain advice and guidance (although
this can differ between sectors). The quality of officers’
approaches during inspections can vary markedly. Risk

IV | Jre focused on those least | 2SS€ssment drives  inspection  activity, however
: mechanisms to ensure inspections are as joined up as
likely to comply. . ;

possible are patchy. There is scope for greater focus on
selection of the right intervention rather than just
focusing on inspections.
Data requirements This remains the greatest challenge for regulators to
Collaborating with other hrgi);egir;tot—lljig;:;srzlées are often cited as reasons why
regulators to share data '

v | and minimising data Businesses continue to cite this as the most
requests on businesses by | burdensome aspect of complying with regulation.
collecting information
once, and using many
times.

Compliance and Regulators and businesses all support the provision of
enforcement actions proportionate and effective sanctioning regimes -—
Applying formal ensuring that there is fair competition and no
, commercial advantage to be gained from

| enforcement actions, . : . :

vi | : : noncompliance. However businesses find that it can be
including sanctions and e ; .

enalties. in a very difficult to have a productive dialogue ahead of
Sroportiohate and formal enforcement action. Regulators have concerns
transparent manner in line a:)c?sugcu\;\ilgﬁther there are credible alternatives to
with the Macrory principles P '

Accountability The transparency of regulators’ activities and outcomes
e e e bl 0 Sompin
transparency of regulatory have createdy mgchanisms to routiﬁel consSIt their

vii | organisations by asking y

them to report on
outcomes, costs and
perceptions of their
enforcement approach.

business stakeholders, but not all.
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BACKGROUND TO THE POST IMPLEMENTATION REVIEW

The Regulators’ Compliance Code has a statutory basis in the Legislative and Regulatory
Reform Act 2006 and was first published in 2008 in accordance with section 23 of the Act. ,
The Act also provides that regulators must consider the five principles of good regulation
originally developed by the Better Regulation Taskforce (consistency, transparency,
proportionality, accountability and targeting) when exercising their specified regulatory
functions. As such, the Code sits as part of the underpinning framework for policy direction
regarding regulatory enforcement.

The Code was drafted in response to the 2005 Hampton Review®® of inspection and
enforcement in the UK, which proposed a series of principles for regulatory enforcement
based on a risk-based and proportionate approach to improving the outcome of regulation
without imposing unnecessary burdens on business.

The original objectives of introducing the Code were to promote efficient and effective
approaches to regulatory inspection and enforcement. The Code encourages regulators to
perform their duties by planning regulatory interventions in a way that causes least disruption
to the economy. It emphasises the need for regulators to adopt a positive and proactive
approach to help businesses understand and meet their regulatory requirements, and to
respond in a proportionate way to non-compliance.

The Regulators’ Compliance Code is a statutory code of practice concerning the exercise of
regulatory functions. It was first published in 2008 in accordance with section 23 of the
Legislative and Regulatory Reform Act 2006. The RCC currently applies to regulatory
functions which are exercised in England by specified non-economic regulators and local
authorities, and following an extension of the legislation in 2009, it also applies to regulatory
functions exercised by local authorities in Wales, Scotland and Northern Ireland in relation to
reserved UK matters™.

Those regulators and local authorities are required to have regard to the provisions of the
code in determining general policies or principles, such as their standards, guidance and
compliance and enforcement policies. The code does not apply at the operational level of
individual cases or decisions made by regulatory officers.

The Principles of Economic Regulation®®, first published in April 2011, pose similar
requirements to the Regulators’ Compliance Code on economic regulators in that the
Principles set out characteristics of a successful framework for regulation.

The Code was placed on a statutory footing in response to the Hampton Review which found
the earlier voluntary Enforcement Concordat®® was not working effectively. Although the vast
majority of organisations had accepted and adopted the Concordat, wide variations and
inconsistency in its implementation were found and business had no mechanism for
monitoring regulators’ adherence to the Concordat. The Regulators’ Compliance Code was
made statutory, building on many of the principles contained in the voluntary Concordat but,
significantly, the Code did not replace the Concordat.

% nttp://webarchive.nationalarchives.gov.uk/+/http://www.bis.gov.uk/policies/better-

regulation/improving-requlatory-delivery/assessing-our-regulatory-system

The question of extension of the Code in Wales is the subject of a separate, accompanying review
commissioned by the Welsh Government, also being carried out by BRDO.
www.bis.gov.uk/assets/biscore/better-requlation/docs/p/11-795-principles-for-economic-requlation
www.lbro.org.uk/docs/regulators-compliance-code. pdf
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The introduction of a statutory Code, with an emphasis on transparency and accountability to
business, was intended to drive a change in regulator behaviour that would deliver real
benefit to businesses, regulators and society more generally. It was anticipated that as
regulators integrated the standards of the Code into their culture and processes, regulatory
enforcement would become more efficient and effective.

A primary aim of the Code was developing a cultural change advocated by Hampton;
enacting a shift towards regulators adopting a positive and pro-active approach to helping
businesses understand and meet their regulatory requirements. The ambition was to create a
culture of regulation that is accountable, transparent and customer focused, an ambition
even more critical to current priorities for regulatory enforcement and wider public service
reform.

THE POST IMPLEMENTATION REVIEW FINDINGS
Overarching findings

As a framework, the Code is central to improving the way regulatory enforcement is
delivered. Business perception data shows that whilst the burden of new and existing
regulations remains a concern to business, the impact of regulatory changes largely depends
on the way in which they are communicated and delivered on the ground®’.

Businesses contacted during the review felt the principles on which the Code was based
were generally current and relevant but there was a perception that more could be done to
ensure it is fully understood and embedded at grass roots level.?®

Business representative bodies expressed concerns over the limitations of the Code in
operating only at a policy level and the barriers this creates in holding regulators to account.
The British Retail Consortium commented that the Code ‘s not fit for purpose... it should
apply directly to enforcement decisions and not via a process of being applied to regulators
own codes of practice and then at third hand to decisions on the ground. We said that such a
process would lead to it being ineffective — and we were right. There is no point in referring to

it in individual cases because it is not supposed to cover individual cases®.

Businesses interviewed during the review were concerned about how local compliance with
the Code was enforced and monitored, and stressed the importance of having transparent
enforcement policies. Twenty local authority websites were reviewed to assess the extent to
which their enforcement policies were accessible and comprehensive regarding the
requirements of the Code®. Findings showed that policies were not always easy to locate
and did not always reflect the requirements of the Cod