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I. UK membership of the EU has brought significant benefits to solicitors, law firms and their clients, most particularly through the ability to trade, provide services and establish across the EU and to seek effective redress to cross-border legal issues.
II. The legal services sector plays a key role in the UK economy, the UK’s competitive advantage and in improving the efficiency of doing business. Legal services directly contributed £26.8bn to the UK economy in 2011. This included almost £4bn of exports – a substantial volume of which was generated through trade with EU Member States.
III. The UK legal services sector is globally focussed with offices and lawyers based throughout Europe and the world. Law firms exist in order to service the needs of their customers; these are commonly British businesses trading throughout the Internal Market and increasingly non-British clients doing business in the Internal Market. 
IV. The legal profession works day-to-day with clients throughout the EU dealing with a broad range of legal issues across a diverse range of fields ranging from commercial transactions, intellectual property and competition law to employment law, civil justice and dispute resolution. 
V. It is for these reasons that the Law Society and the legal profession have an interest in the stability of the UK’s position within the EU and the future role of the UK at the heart of EU rule-making.
VI. The Law Society nevertheless accepts that there is a debate as to the appropriate level of EU competence in various policy areas and will input into the other reviews of the balance of competences of most relevance to the legal profession. 

Question 1 - What are the advantages and disadvantages of the EU's competence over trade and investment, particularly in relation to international trade and investment negotiations? When answering the questions you may wish to consider:
· the impact of acting as part of a bloc on the UK's global influence;
· the EU's capacity to deliver trade and investment policy effectively (e.g. its effectiveness in trade negotiations, including whether this varies across different regions);
· the resource implications of having competence at EU level;
· the extent to which EU trade and investment policy offers benefits to the UK that go beyond those offered by WTO membership;
· the EU's priorities for trade and investment negotiations, for example in terms of negotiating partners and offensive and defensive interests (e.g. in market access), and the extent to which these align with UK priorities;
· the extent to which the UK's approach to trade policy is amplified or reduced by working through the EU (e.g. whether the UK, as a free trade advocate, succeeds in making EU trade and investment policy less protectionist);
· the extent to which EU trade policy has a trade facilitating or trade diverting effect for the UK.

1. The combined negotiating power of 28 Member States offers the opportunity for the UK to dramatically increase its global influence, in particular in areas where it is particularly strong such as, for example, law, financial services, pharmaceuticals and engineering.

2. This leverage is particularly evident when negotiating trade deals, such as free trade agreements (FTAs) or the TTIP (Transatlantic Trade and Investment Partnership) negotiations taking place with the USA at present.  It would be unrealistic to assume that the UK acting alone would be able to have anything like the same level of bargaining power. Nor, by itself, would the UK represent such an attractive power for commencing negotiations in the first place.

3. WTO membership is, of course, a valuable asset.  However, multilateral agreements by their very nature tend towards the lowest common denominator.  EU competence in this area allows the EU to achieve deeper integration in those sectors where there is majority agreement thus increasing its negotiating powers and the potential benefits which can be achieved from market opening in those areas.

4. It is also worth noting the fact that WTO membership could not replace membership of the Internal Market.  There are a number of very great advantages of belonging to a trading block such as the EU, over an above the much looser WTO:
a) Tariffs are set at zero, rather than graded according to product;
b) Quotas on imports and exports are totally prohibited;
c) A number of hidden barriers to trade between EU members states have been removed through harmonisation legislation – which does not and could not happen under WTO rules – such as those in relation to electronic goods, pressure vessels, vehicle emissions etc.;
d) Harmonised standards themselves greatly simplify exporting to other EU Member States – and they increase the UK’s “home market” across which a company can allocate the costs of engineering its products to meet those standards, from 60 million to 500 million people[footnoteRef:1]; [1:  Statistical source: http://epp.eurostat.ec.europa.eu/tgm/table.do?tab=table&init=1&plugin=1&language=en&pcode=tps00001] 

e) Article 34 (the prohibition on quantitative restrictions on imports and measures of equivalent effect) is directly enforceable by private parties so that:-
a. A measure can be challenged more swiftly than it can through diplomatic negotiations between WTO signatories;
b. EU member states are dissuaded from attempting to put in place protectionist legislation;
c. the system whereby the EU Commission actively takes enforcement action against Member States in breach of, inter alia, Article 34, related Treaty Articles and EU directives/regulations, although it could be improved, nevertheless keeps the EU system working much better than the WTO enforcement machinery;

5. The UK's position within the Internal Market is inextricably linked to its outward-facing trade and investment   The level of legal integration within the Internal Market allows private enforcement of rights in relation to EU legislation reinforced by initiatives to ensure the mutual recognition of judgments and common rules on jurisdiction. The potential for private enforcement of rights is a significant benefit and has been an important driver in creating the Internal Market The good reputation of the UK legal system combined with the natural advantage of English as the global business language allow the UK to benefit from this aspect of the internal market, both from the point of view of lawyers providing legal advice, and international companies choosing to base their UK operations here.

6. Harmonisation within the EU often forms a working example and blueprint for international agreements. The UK has a strong record in terms of consumer protection and regulation, both as regards financial services and industry in general.  This can be used to good effect in driving internal standards within the EU which in turn enhances UK influence on the world stage.

7. The opportunity to attract investment  is one of the many benefits of participating in the Internal Market.[footnoteRef:2] Practitioners have seen significant investment flows into and within the EU over the last 40 years, since the UK joined. The influence of the EEC Treaty,[footnoteRef:3] and its successor treaties today, in removing restrictions on the flow of capital  has led to significant investment into the UK both from other EU Member States and from non-EU States.  In the case of the latter, the UK is often used as an entry point to supply goods and services to the whole Internal Market. [2:  See also in response to Question 1 above.]  [3:  Also known as the Treaty of Rome. Both the Treaty on the European Economic Community (EEC) Treaty and the Treaty on the European Atomic Energy Community (better known as Euroatom) Treaty were signed at the meeting in Rome in March 1957] 


8. It is outside the scope of this response to assess the economic level and value to the UK of those investment flows, but practitioners have certainly advised on, and have benefited from, commercial legal work resulting from those investment and trade flows within the EU,  in line with the treaty rules to ensure the free movement of capital.

9. Practitioner comment:
"The Internal Market provides critical mass so vital for investment and growth.  London’s position as a global business and financial centre is enhanced by the very large number of continental and international law firms who have opened offices here.  If the United Kingdom were to leave the European Union, this would lead to a potential loss of business for UK law firms. Such firms would continue to advise clients (in particular companies based in the United Kingdom) on certain aspects of EU law, for example competition law. However, UK law firms would increasingly risk being relegated to a second tier of European firms in relation to the provision of advice on many aspects of EU law. In particular, companies contemplating inward investment into the European Union, or supplying goods or services into the European Union from outside it, would be more likely to seek advice from law firms based in an EU Member State."[footnoteRef:4] [4:  The practitioner comments in the Law Society of England and Wales responses to the Balance of Competences consultation come from Committee members and other expert practitioners in the relevant fields.
] 



Question 2 - What are the advantages and disadvantages of having trade and investment promotion largely at the national level?  How well has this delivered on UK objectives?

10. Trade and investment promotion at the national level allows competition between countries and in particular allows individual Member States to play to their key strengths.  In the UK context this includes the legal sector which, as noted in the introduction, is a significant player in the UK economy.  The Law Society has participated in a number of successful UKTI international trade missions, promoting both individual firms and the legal system as a whole.  The Law Society recently took a leading role to deliver the Ministry of Justice's  "Unlocking Disputes" campaign, a campaign focused on the launch of the Rolls building and championing the legal heritage of England and Wales. It focused on English law as the law of choice for global commerce and jurisdiction of choice for international dispute resolution.  The fact that English judgments can be enforced across the EU reinforces the attractiveness of England and Wales as jurisdiction of choice.

11. From the domestic perspective, it should also be remembered that the UK is frequently used as the gateway to the rest of Europe.  The responsibility of promoting trade and investment at a national level allows the UK to further its own national interest. A number of practical and pragmatic elements feed into the suitability of the UK as an entry point to the Internal Market including the widespread use of the English language, the reputation of English law, and the perception of the UK as a whole -  and London in particular - as a global hub for all things trade-related including financial services and investment opportunities.  This "gateway" function is inextricably linked to the UK's position within the Internal Market and the EU as a whole.
12. Practitioner comment:
“London and the UK as a global hub and gateway between the EU and the rest of the world also impacts not just on international investment but on all of the support industries including private client lawyers, accountants and other professionals who gather here to service the needs of those servicing the global gateway.  It is therefore vital for the UK to be a leading member of the EU.  While other independent networks operate throughout the world, these could not replace the ties the UK has with the EU.”[footnoteRef:5] [5:  See FN 4 above] 


13. In recent months the UK's relationship with the rest of the EU has attracted comment from around the world, starting with the USA.  At the start of this year Philip Gordon, US assistant secretary responsible for European affairs, advocated the importance of a strong UK role in the EU saying "more than most others, its voice within the European Union is essential and critical to the United States".[footnoteRef:6] US President Barack Obama himself has been quoted as saying that he  “values a strong UK in a strong European Union”. [footnoteRef:7] The Government of Japan has also referred to the fact that "the advantage of the UK as a gateway to the European Market has attracted Japanese investment" and commented that it "expects the UK to maintain this favourable role."[footnoteRef:8]  Similarly a recent letter from the Australian Minister for Trade and Competitiveness, Dr Craig Emerson MP, to Vince Cable, UK Secretary of State for Business, Innovation and Skills, in relation to this consultation commented that "the UK attracts strong Australian investment partly due to our long-term links but also because of the UK's position in the EU market."[footnoteRef:9] [6:  http://www.telegraph.co.uk/news/worldnews/europe/eu/9791484/US-publicly-voices-concerns-over-Britain-leaving-EU.html; http://www.nytimes.com/2013/01/10/world/europe/state-dept-official-suggests-britain-keep-european-union-ties-strong.html?_r=0]  [7:  http://www.telegraph.co.uk/news/politics/9810334/Barack-Obama-Britain-should-stay-in-the-EU.html]  [8:  Statement on the webpage of the Embassy of Japan to the UK -  http://www.uk.emb-japan.go.jp/en/japanUK/governmental/130711_UKEU.html
]  [9:  See https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/224581/EITD-responses-all-A-to-J-FINAL-v2.pdf (letter at pages 22 and 23)] 



Question 3 - What are the advantages and disadvantages of the current division of competence over export and import controls and export credits?

14. One of the advantages of working with the EU we have much greater leverage in international negotiations.  The combined market of 500 million people, means that the UK has far greater influence than it, with only 60 million, would do on its own. 


Question 4 - What are the likely advantages and disadvantages of moving from national to EU competence in relation to investment protection?

15. The Society has identified a number of likely advantages of moving from national to EU competence.  These are as follows:
a)  Simplification. There are currently around 1500 BITs (Bilateral Investment Treaties) in use by the various Member States.  A transfer of competence to the EU will inevitably result in a reduction in the number of instruments in circulation.

b) Uniformity. A standard-form BIT will result in a more uniform approach to investment. This could also result in a higher level of protection for investors.  Germany has already put forward the proposal that its BIT be used as a template for all EU-based BITs.

c) Cost-spreading. In the Commission’s proposal for a Financial Stability Regulation,[footnoteRef:10] it is made clear that in some circumstances the EU will be responsible both for the cost of defending an investment treaty arbitration and satisfying any adverse award.  In other circumstances, the costs will be split between the Member State and the EU.  This could result in substantial savings for a Member State where the majority of issues to be dealt with are considered to be EU issues. [10: Regulation establishing a framework for managing financial responsibility linked to investor-state dispute settlement tribunals established by international agreements to which the European Union is a party. See  http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2012/0163(COD)] 


16. On the other hand, there are a number of likely disadvantages:
a)  Increased complexity and uncertainty. Although this is likely to be a temporary concern, it is a serious one. The shift of competencies is likely to result in complexity and uncertainty on two levels. 

Firstly, the Commission will be involved in the negotiations of BITs and this will add to the complexity of the negotiations and a certain degree of uncertainty as to their outcome based on a greater diversity of interests. A further degree of uncertainty comes from the fact that the Commission’s view on the extent of the EU’s competence in this area varies from that of the Member States and the other EU institutions (in particular, the Council). Whereas the Commission appears to take, or is likely to take, a broad view of the EU’s competence in this area holding that, for example, intra-EU BITs are no longer valid and that the EU’s competence in foreign investment extends to portfolio investment, the Member States appear to take, or are likely to take, the opposite view. 

Secondly, the EU will be able to involve itself directly in the resolution of disputes. The proposed Financial Responsibility Regulation seeks to distinguish between the issues of international responsibility and financial responsibility. Whereas the EU will always be internationally responsible under Investment Treaties for its own actions and those of the Member States, financial responsibility will lie with the originator of the offending action. The proposed Regulation attempts to ensure that the internal complexities of EU law will not affect the investor in an investor-state arbitration by ensuring that disputes as between the Member State and the EU are settled internally and as a matter of EU law. However, this is only partially achieved as (i) the EU can, at any time, elect to take over as respondent in a number of disputes (namely where the Member State is responsible for the offending action but there are issues required to be resolved in the arbitration which will have some effect on EU law and practice); (ii) there is a duty of consultation as between the EU and the Member State involved in the action; and (iii) any settlement proposal put forward by a Member State can, it appears, be vetoed by the Commission. This is likely to draw out any attempts to resolve the dispute as the investor will have to take into account both the interests of the Member State concerned and those of the EU.

b) Inability to use ICSID arbitration to resolve investor-state disputes. The EU currently cannot be a signatory to the ICSID Convention.  Thus, where the EU is involved in a dispute (as the respondent), such a dispute to an ICSID Tribunal will not be possible.  Although other dispute resolution mechanisms could be used, ICSID is well-known and widely used in international investment disputes. 

c) A lack of competition/loss of diversity. Where the EU has sole or main responsibility for the negotiation and signature of investment treaties, it could be argued that this will result in a lack of diversity or competition as between Member States all vying for the opportunity to invest in a particular territory. The strength of this argument, however, depends on the actual diversity of BITs as used by different Member States which, according to some sources, is not in fact that great.  In any event, the Most Favoured Nation clauses in most BITs may mean that considerable divergence in treaty drafting has occurred already.

17. Practitioner comment:
“As one of the largest source of foreign direct investment, there is no doubt that EU’s demands in trade negotiations with non-EU countries will carry significantly more weight than demands of a single EU member state.  It will be interesting to see whether the EU will use this powerful position to achieve its non-economic objectives (such as improving human rights) in addition to achieving its economic objectives when negotiating BITs.  The transfer of competence to the EU, in relation to investment protection, has created a very complex situation.  It is unclear how quickly the EU will move to replace the member states’ BITs with its own BITs.  It is also unclear whether the EU will seek to become a member of the ICSID Convention before seeking to replace the member state BITs.  It will be advisable to do so given that ICSID arbitration is widely used to resolve investor-state disputes.”[footnoteRef:11] [11:  See FN 4 above
] 


18. As a general note BITs and FTAs will also include definitions of investment or of investors.  This typically excludes portfolio investment, meaning that there must be significant foreign ownership (usually set around 10% of the relevant company/investment).  Arbitral practice has established that an investment must also be long term (not a one-off transaction) and carry the risk of loss as well as the chance of profit.  Whether the investment must contribute to the economic goals of the host state is controversial but is often included as a requirement in some treaties.  It is very important to note that BITs tend only to protect investors AFTER they have established in the foreign country; they do not contain a right of establishment, although some economic integration treaties (like NAFTA) offer a right of establishment, allowing foreign investors to set up businesses on the same terms as locals.  The GATS treaty of the WTO also does this in some sectors for services.
19. In addition to the protections such as the right to fair and equal treatment and non-discrimination, access to compensation and mechanisms for arbitration of complaints, one of the most important protections for foreign investors is the guarantee against expropriation without compensation.  This means that host states can take foreign assets, but they must do so in a non discriminatory fashion, for a public purpose and pay compensation to the investor.  The level of compensation is very controversial, but it is normally encapsulated by the Hull Formula:  the payment must be prompt (soon after the expropriation), adequate (full market value of the asset) and effective (in a convertible currency).
20. The dispute settlement provisions in treaties often limit the availability of international arbitration to certain types of disputes, with some countries (such as China) only recently expanding their willingness to consent to international arbitration.  Normally there is no requirement that investors use local courts first, but some treaties provide for this.
Question 5 - How well are the UK objectives met and interests taken into account through (a) EU trade defence investigations, and (b) the EU representing the UK in trade defence cases against the EU and more generally in trade disputes with other WTO members?

21. The Law Society does not offer an answer to these questions.

22. It is, however, important to note that powers to deal with anti-dumping and cartels at an EU level have brought tremendous advantages to the competition regime, and in turn to UK businesses. 

Question 6 - What future challenges/opportunities might we face on trade and investment policy and what impact might these have on the UK national interest? When answering this question you may wish to consider the impact of:
· the institutional changes introduced by the Treaty of Lisbon (e.g. the increased role for the European Parliament and the creation of the European External Action Service) on EU trade and investment policy;
· any further internal developments in the EU (e.g. potential further integration of the Eurozone) on trade and investment policy;
· the increasing ambition of EU trade policies, and the implications that this might have for the UK's offensive and defensive interests;
· any further developments in EU law, including for example any effect of the EU's exercise of internal competence on its external competence and vice-versa.

23. The EU, and Internal Market in particular, is constantly changing to adapt to challenges or exploit opportunities with the aim of promoting growth. Trade and investment are vital to ensure economic growth and the collective success or otherwise of these measures will impact accordingly on our national interest.  With this in mind the Law Society believes that the UK government should engage positively and proactively to ensure the continuing success and further development of the EU policy in the trade and investment sphere.

24. A further challenge comes in the continuing enlargement of the EU which may mean it becomes more difficult for Member States to reach agreement on the issues they are dealing with.  However, enlargement also presents opportunities.  Enlargement has the potential to further increase the negotiating power of the EU on the global stage.  In the context of trade and investment, the growth of the internal market may also contribute to the attractiveness of the EU as a market for inward investment.

25. There has been much discussion recently of the potential adverse effects on non-eurozone countries from the increased political and economic integration of eurozone countries.  This particularly entered the spotlight during negotiations over the establishment of a Single Supervisory Mechanism (SSM) as part of the banking union.  While the Society recognises that it is important to be aware of the unique situation of the eurozone countries, the experience of the SSM indicates that it is possible to ensure appropriate safeguards are put in place, thus avoiding a negative impact on non-eurozone countries.

26. The Society believes that there are significant future opportunities in the Internal Market, in particular sectors such as services, e-commerce, telecommunication, pharmaceutical, high-end engineering and energy where the UK is particularly strong. In an extra-EU trade and investment context, this offers the UK the opportunity to take the lead in areas of strength to influence EU standards, regulation and legislation which in turn are likely to hold significant sway on the global stage.


Question 7 - Are there any general points you wish to make which are not captured above? We would welcome and specific examples and quantitative evidence where possible.

27. A general point lies at the heart of many of these questions and relates back to the need for the creation of the Internal Market.  In some areas it may be the case that the EU is the appropriate level for action to be taken to ensure coherence and consistency in an Internal Market context.  The rules must of course comply with the principle of subsidiarity and be effective and fit for purpose.

28. The society also notes that tax is a specific area and requires to be decided in a different way.

29. A number of senior City practitioners are of the view that most of the international investment into the UK has come about as the result of the UK's membership of the EU and consequently the internal market. Foreign companies will set up a factory or plant here and can then benefit from internal market rules in selling their goods. This is particularly evident, for example in, the car industry.

30. If UK access to the Internal Market was not on the basis of EU Membership, this would also affect its position in relation to EU Trade and Investment policy At present the UK has a strong position as one of the larger Member States which allows it to participate in and inform negotiations, including those in relation to trade and investment agreements such as the TTIP with the USA and FTA with Japan which are currently being negotiated. Involvement in the Internal Market along the same lines as countries such as Norway or Switzerland is limited to trade within Europe as the EFTA countries are not party to and have no say in the negotiations of EU FTAs.
31. However, they may still be influenced by FTAs in that they need to adopt any changes to the internal market acquis resulting from EU FTAs but have no say in formulating those rules.  There would be no UK Commissioner in the European Commission and UK citizens would not be able to elect Members of the European Parliament to represent their interests. While it is true that members of the EEA have access to some informal discussions and observer status, their influence cannot approach that of full Member States which participate in all relevant meetings, have representation in the Commission and all the other institutions, vote and exercise a power of veto.
32. The importance of the UK as a strong player in the EU has also been commented upon internationally.  In late May 2013 the press reported comments by President of the United States, Barack Obama, to the effect that the UK would not be able to benefit from the EU-US trade deal which is being negotiated.  He also said the US would be very unlikely to make a separate agreement with the UK.[footnoteRef:12] [12:  http://www.guardian.co.uk/business/internationaltrade; http://www.thenewamerican.com/usnews/foreign-policy/item/15551-obama-administration-warns-uk-of-economic-loss-if-it-exits-eu] 







