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BALANCE OF COMPETENCES REVIEW

TRADE AND INVESTMENT: CALL FOR EVIDENCE QUESTIONS

RESPONSE BY BAE SYSTEMS PLC


1. What are the advantages and disadvantages of the EU’s competence over trade and investment, particularly in relation to international trade and investment negotiations? When answering this question you may wish to consider:
o the impact of acting as part of a bloc on the UK’s global influence; 
o the EU’s capacity to deliver trade and investment policy effectively (e.g. its effectiveness in trade negotiations, including whether this varies across different regions); 
o the resource implications of having competence at the EU level; 
o the extent to which EU trade and investment policy offers benefits to the UK that go beyond those offered by WTO membership; 
o the EU’s priorities for trade and investment negotiations, for example in terms of negotiating partners and offensive and defensive interests (e.g. in market access), and the extent to which these align with UK priorities; 
o the extent to which the UK’s approach to trade policy is amplified or reduced by working through the EU (e.g. whether the UK, as a free trade advocate, succeeds in making EU trade and investment policy less protectionist); 
o the extent to which EU trade policy has a trade facilitating or trade diverting effect for the UK. 


Generally, we consider that the UK achieves much greater global influence by acting as part of a bloc and that the UK has been particularly successful in influencing the direction and content of EU trade policies.


2.  What are the advantages and disadvantages of having trade and investment promotion largely at the national level? How well has this delivered on UK objectives? 

BAE Systems operates in the defence and security sectors.  We consider national leadership of trade promotion to be essential and that it has delivered UK objectives.  In defence markets where customers are exclusively governments, and also in the security sector, national government support for trade promotion is especially important:  the testimony of MOD or other government departments as to a product’s quality is an important component of a competitive offering. 


3. What are the advantages and disadvantages of the current division of competence over export and import controls and export credits? 

Concerning export controls on military goods, we consider it most important that export control policy remains an exclusive competence of Member States, working under the Council Common Position on arms exports (2008/944/CFSP).  As we understand it, this exclusivity arises from the essential security interests provisions of Art 346 TFEU.  Yet we have observed that the Commission has claimed a degree of competence by virtue of its competence in import/export control and of Directive 2009/43 on intra-community transfers.  On this basis, it sought (unsuccessfully) to become a party to the UN Arms Trade Treaty (ATT), which concerns military goods only, but then insisted that national ratifications proceed through Union process.  To quote the Commission press release of 8 May 2013:  “As the ATT concerns matters of exclusive EU competence, such as for import and export controls, Member States can only decide on accession to the ATT after authorisation by the Council upon a proposal by the Commission.” 

We regard this as evidence of ‘competence creep’ which we see also in relation to defence trade, as discussed in Q6 below.  While the Commission may have been able to contribute to harmonising export control processes in Member States through Directive 2009/43 (but there is insufficient evidence so far to take a view on this and potential benefits may be tempered by slow and inconsistent transposition of the Directive into national legislation), we do not believe that the Union itself has the capability to manage and assess the complex scientific and technical matters that arise in export control decisions, nor the politically delicate issues which often surround them.  It is most important that the UK maintains full authority in relation to export control policy for military goods, operating within the Council Common Position and its other treaty obligations.

The UK’s regulatory authority responsible for assessing and issuing strategic export licences to UK exporters is the Export Control Organisation (ECO), part of the Department for Business, Innovation and Skills (BIS). Licensing in the UK is perceived to be effective, creates a low administrative requirement for industry and may be seen to be the model for the Member States’ national implementation of Directive 2009/43. We consider it essential that the UK Government retains competence to implement its licensing regime and to monitor and enforce compliance with that regime. Industry has for some time proposed extension of the Open General Licensing system.
Concerning export credits, the UK’s Export Credit Agency (ECA), UK Export Finance (UKEF), adopts the Organisation for Economic Co-operation and Development (OECD) Guidelines on the provision of export credit support to UK exporters.  The adoption into EU law of those OECD Guidelines relating to financial aspects of export credits under the Common Commercial Policy is therefore not inconsistent with UK standards and practices.

The main advantage of the current division of competence is that the EU representations at the OECD carry more collective weight than individual national ECA representation.  This is particularly important in seeking to establish a more level playing field amongst OECD Member States and in negotiation with non-OECD ECAs to either join OECD or to apply the OECD Guidelines when supporting their exporters.

A significant potential disadvantage to the EU’s competence over financial aspects of export credits is the degree to which UKEF and HM Treasury can be restricted in designing and launching new products, which UKEF lack in comparison to individual EU States and other OECD ECAs.  In particular, one of the reasons given by UKEF for the delay in introduction of the UKEF’s Export Refinancing Facility (ERF) was the risk of violating EU State Aid rules.   The ERF was announced in July 2012 but remains work in progress with UKEF.  

The Defence sector is not covered by the OECD Guidelines for reasons of national sovereignty. However, UKEF chooses to apply the Guidelines when assessing export credit support for defence exports.



4. What are the likely advantages and disadvantages of moving from national to EU competence in relation to investment protection? 

Concerning controls on inward investment in the defence and security sector, we consider that this should remain exclusively under Member State control.  The Commission has been considering for a number of years the possibility of introducing some form of EU control in relation to foreign acquisition of assets in sensitive sectors such as defence and security;  and their Communication COM(2013)542 on defence industry proposes to launch a Green Paper on the subject.  We would see no advantage, and several disadvantages, of ceding competence to the EU in these sectors.

5. How well are UK objectives met and interests taken into account through a) EU trade defence investigations, and b) the EU representing the UK in trade defence cases against the EU and more generally in trade disputes with other WTO members? 

No response

6. What future challenges/opportunities might we face on trade and investment policy and what impact might these have on the UK national interest? When answering this question you may wish to consider the impact of: 

o the institutional changes introduced by the Treaty of Lisbon (e.g. the increased role for the European Parliament and the creation of the European External Action Service) on EU trade and investment policy; 
o any further internal developments in the EU (e.g. potential further integration of the Eurozone) on trade and investment policy; 
o the increasing ambition of EU trade policies, and the implications that this might have for the UK’s offensive and defensive interests; 
o any further developments in EU law, including for example any effect of the EU’s exercise of internal competence on its external competence and vice-versa. 

We are concerned that the aggregation of the EU’s long-standing exclusive competence in trade through the CCP and its recently acquired competences in relation to defence and security in the internal market (via Directives 2009/43 and 2009/81 on intra-community transfers and public procurement respectively) may, under EU jurisprudence, allow the EU to assume an exclusive or shared competence in external defence and security trade.  Yet defence and security are excluded from the WTO Government Procurement Agreement (Art XXIII(1)); and, as discussed under Q3 above, export control policies (which necessarily influence the content of any trade agreement with third countries) are in the competence of Member States.

The United Kingdom is substantially the EU’s largest exporter of defence goods and services:  UKTI figures show the UK accounted for approaching 50% of EU defence exports across the 10 years to 2011.  Furthermore, they make up a significant proportion of national exports and are an important component in the growth strategy.  Our national interests are therefore significant and require that the UK continues to be able to act nationally:  our many and varied bilateral defence trade agreements are an essential and competitive element in national success.  They are also a component of our foreign policy.
We therefore consider it most important that the UK resists any attempt by the Commission to exercise trade competence in the defence and security sectors.


7. Are there any general points you wish to make which are not captured above? We would welcome any specific examples and quantitative evidence where possible. 

No response
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