Balance of Competencies:  International Trade
Submission from the British Retail Consortium
The British Retail Consortium (BRC) is the lead trade association representing the whole range of retailers, from the large multiples and department stores through to independents, selling a wide selection of products through centre of town, out of town, rural and virtual stores.
The BRC is the authoritative voice of retail, recognised for its powerful campaigning and influence within government and as a provider of excellent retail information.
	Summary of main points

The UK might enjoy more visibility and independence if it operated an independent trade policy, but in reality it has much greater reach and is more likely to achieve commonly agreed trade objectives by operating through the EU. 

The EU has substantial capacity to deliver trade and investment policy.  The effectiveness of that policy is dependent upon two factors.  The first is the ability/willingness of the Member States to agree meaningful trade policy objectives and positions for the Commission to pursue.  The second is the ability/willingness of the EU’s negotiating partners to reach agreements.

The Commission’s significant trade policy resource allows the EU to be far more active in bilateral negotiations than the UK would be on its own.  However, the size of the Commission’s resource also means that the Commission can pursue more trade defence investigations than the BRC would wish for.

Broadly speaking, the EU’s priorities for trade negotiations are well in line with the UK’s and it could be argued that the UK has actually been very successful in ensuring the EU pursues a policy of progressively opening trade.

The UK approach to trade policy can be amplified in the EU by working together with like-minded Member States.

The EU’s trade policy is moving in a generally trade liberal direction, which broadly has the effect of facilitating trade and encouraging global growth.

The main advantage for the UK operating trade promotion nationally – as recognised in UKTI’s “Great” campaign - is that it can leverage the brand value of “Made in Britain”.

UK commercial interests are served badly through the EU’s use of trade defence instruments.  British consumers pay more than they need to for some imported goods, and the “protection” offered by anti-dumping duties often delays much-needed restructuring within the EU’s own manufacturing base.

As a result of the Lisbon Treaty the Commission will have far more power to use Anti-dumping instruments.  The danger is that the Commission will be tempted to use TDIs as its primary instrument of trade policy, effectively circumventing the Council.

Greater involvement of the European Parliament in trade policy will add democratic legitimacy to the process but will make ambitious, trade liberalising deals more difficult to achieve.

The BRC supports the continuous liberalisation of international trade and believes that this will benefit economic operators through stimulating aggregate economic growth, encouraging greater competition globally, reducing prices and increasing choice for consumers.

[bookmark: _GoBack]We are encouraged by the decision by the EU and the US to incorporate into their bilateral negotiations issues such as regulatory convergence, which, if achieved, will bring benefits in terms of reduced compliance costs and greater market access possibilities to firms across Europe.


What are the advantages and disadvantages of the EU’s competence over trade and investment, particularly in relation to international trade and investment negotiations?  
The impact of acting as part of a bloc on the UK’s global influence
The UK might enjoy more visibility and independence if it operated an independent trade policy, but in reality it has much greater reach and is more likely to achieve commonly agreed trade objectives by operating through the EU. 
At a superficial level it could be argued that acting as part of a bloc reduces the UK’s influence of the UK as a global actor.  This is for two reasons:
First, since international trade is an area of exclusive competence, the UK never gets a seat at the negotiating table with third country partners.  The negotiations are always conducted by the European Commission, and they guard this area of competence jealously.  Of course, the UK authorities (and those of other member states) talk informally to the relevant authorities in third countries and these contacts may have a bearing on the outcome of trade negotiations, but third parties will always be conscious that the only party that can reach a formal agreement on trade for the EU is the Commission.  This lack of visibility of the UK in formal international trade negotiations can give the impression that UK influence is reduced.
Second, the UK represents only one voice amongst 28 within the EU.  It is fanciful to think that the EU would simply adopt lock, stock and barrel, UK positions on international trade and it is definitely true to say that the UK’s strong free-trade credentials are diluted somewhat in the EU’s overall trade policy.
Nevertheless, this superficial analysis ignores the fact that the overall size of the EU gives it a critical mass in trade negotiations.  This has three very positive consequences for the UK:
First it means that EU positions in multilateral negotiations are never ignored.  The EU, together with the US, China, India and Brazil (and to a slightly lesser degree Japan) form a core of WTO members who are absolutely essential to any multilateral agreement.  
Second, the size of the EU market makes it a priority for other countries when they are considering bilateral trade agreements.  Given that negotiating resources are scarce for all public authorities, it is rational for governments to prioritise their bilateral negotiations with their most important trading partners.  In this respect a negotiation with a trading bloc representing more than 10% of world trade (i.e. the EU) is always likely to take precedence over a negotiation with a single country accounting for less than 2% of world trade (i.e. the UK).
Third, the size of the EU enables it to deploy a much larger negotiating resource on international trade than could be expected from a medium sized country like the UK operating on its own.  There are 531 officials working on trade policy issues in the European Commission (DG Trade).  There are probably around 30 officials in BIS working on the same area.  The EU is currently negotiating bilateral agreements with Mercosur, the US, Canada, the GCC, India, Thailand, Malaysia, Vietnam, Moldova, Georgia, and Japan and is planning to open negotiations with Indonesia and the Philippines.   On its own, the UK simply would not be able to sustain such a broad range of negotiations with its current level of resource.




The EU’s capacity to deliver trade and investment policy effectively.
The EU has substantial capacity to deliver trade and investment policy.  The effectiveness of that policy is dependent upon two factors.  The first is the ability/willingness of the Member States agree meaningful trade policy objectives and positions for the Commission to pursue.  The second is the ability/willingness of the EU’s negotiating partners to reach agreements.
As mentioned above, the EU, because of the resources available to it, has the capacity to deliver trade and investment policy.  In reality of course, the ability of the EU to deliver good policy outcomes in international trade depends upon the willingness for the member states a) to agree a strong and realistic set of negotiating objectives and b) to allow the Commission a degree of negotiating flexibility.  
Although it has not always been successful, the EU has a reasonable record of agreeing steadily more coherent and trade-enhancing policy.  For example, the EU has recently agreed a new GSP regime which will be far more predictable, stable and simple to use than previous incarnations.  The agreement is coherent with wider EU development policy because it focuses benefits on those countries that need them most, while on the other hand the negative effect on countries that will lose their existing preferences will be mitigated by the fact that many of these countries are negotiating bilateral free trade agreements with the EU.  
Another positive example has been the (relatively) recently agreed bilateral trade and investment agreement with South Korea which secured wide-ranging improvements in market access to the Korean market.
In other areas, reform to painfully out of date EU trade policy has been harder to secure.  This is most notably the case in the area of trade defence where deep and fundamental divisions between Member States has meant that meaningful reform of trade defence instruments has been impossible to achieve in the EU.
Of course, the EU’s capacity to deliver trade policy outcomes is in many instances also dependent upon the willingness of the EU’s negotiating partners to reach agreement.  There are plenty of examples where the reluctance of the counter-party has meant that little progress is made; the DDA, EU/GCC negotiations, EU/India all spring to mind.  In all these instances, the lack of progress has largely been due to the intransigence of counterparties not because the EU failed to develop meaningful offers or because the EU lacked the negotiating capacity to conclude agreements.

The resource implications of having competence at an EU level
The Commission’s significant trade policy resource allows the EU to be far more active in bilateral negotiations than the UK would be on its own.  However, the size of the Commission’s resource also means that the Commission can pursue more trade defence investigations than the BRC would wish for.
DG Trade has 531 staff.  The UK government has around 30 people working directly on trade policy.  At present the EU is engaged in bilateral negotiations with Japan, Vietnam, Thailand, Malaysia, India, the GCC and the US, amongst others.  This is in addition to and totally separate from on-going WTO processes.  Concentrating the EU’s negotiating resource in the European Commission allows the EU to be active in every aspect of international trade negotiations.
On the other hand, the size of the Commission’s trade defence team (around a quarter of all DG Trade staff) allows the Commission to be far more active in pursuing anti-dumping cases than we would wish.  The Commission’s argument that they are only responding as they are obliged to do to properly prepared complaints from industry is now less true because the Commission has recently started to open ex officio trade defence investigations.

The extent to which trade and investment policy offers benefits to the UK that go beyond those offered by WTO membership.
Broadly speaking, by virtue of its membership of the EU, the UK enjoys MFN+ access to many other markets.  These include countries where the EU has negotiated “classic” FTAs (eg. South Korea and Chile) and countries with whom the EU has a deeper relationship, including most of the so-called near neighbours (ranging from Iceland, Switzerland, Norway, Turkey, and much of North Africa by virtue of the EuroMed agreement).  Benefits for UK operators typically take the form of zero or reduced duty rates and enhanced access for investment.  The long list of countries that the EU is engaged in bilateral negotiations with suggests that the UK can look forward to even more WTO+ access in the future.
The picture relating to investment protection is less clear and concerns have been expressed by some Member States about the implications of the EU assuming more competence in the area of investment policy.  The argument has centred around whether the EU should be able to negotiate investment protection treaties with third countries, and the implications that these might have for Member States’ own Bilateral Investment Treaties (BITs).  The concern of some Member States is that EU-level investment protection agreements might not offer the same level of protection for investors as their own BITs.  The BRC does not have any particular view on whether investment protection sits better with the EU or with Member States.  However, we would be pleased if the Commission looked to ensure the rights of inward investors in the Single Market with as much zeal as they show in seeking to wrestle this area of competence from the Member States!  We have been disappointed by the Commission’s reluctance to challenge Member States who have sought to restrict retail investment in their markets by maintaining national restrictions that appear not to be compliant with the Services Directive.

The EU’s priorities for trade and investment negotiations, for example in terms of negotiating partners and offensive/defensive interests and the extent to which these align with UK priorities.
Broadly speaking, the EU’s priorities for trade negotiations are well in line with the UK’s and it could be argued that the UK has actually been very successful in ensuring the EU pursues a policy of progressively opening trade.
At the most general level, the UK has always been towards the trade-liberal end of the trade policy spectrum.  Certainly over the last 30 years that has also been the direction of travel of EU trade policy as well; national quota restrictions on imports of cars have been abolished, the Multi-Fibre Arrangement has been abolished, customs duties for all products (especially industrial products) have been significantly reduced, market access for imports from the very poorest countries has been improved.  These policy developments have all been vigorously championed by the UK.
During the early stages of the negotiations on the Doha Development Agenda, the UK was instrumental in helping shift the EU position away from self-interested mercantilism towards a more open policy aimed at delivering economic benefits to developing countries.  Although the EU did not go as far as the UK wanted in this respect, (there were views expressed in DfID and amongst some NGOs that developing countries should not be subjected to a negotiating process at all but should simply be given trade preferences by developed countries) it was nevertheless a significant change of direction by the EU.
Unfortunately the DDA has so far failed to deliver any meaningful results and attention in the EU has turned, somewhat reluctantly, to bilateral alternatives.  This has happened to coincide with the arrival of a new administration in the UK which is much more prepared to use bilateral trade negotiations in order to win commercial advantages for the UK’s own operators.  Therefore, the UK has been a vigorous supporter of the EU’s bilateral trade negotiation programme, and in particular the negotiations with the US and a number of fast growing Asian economies.
Within the bilateral negotiations themselves the main point of divergence between the UK and some other member states tends to be about access to the EU for agriculture products and some fairly specific non-food products, in particular clothing and textiles.  The BRC supports the general UK approach which is to seek the reduction of trade barriers (including customs duties) to their lowest possible level.  Others in the EU consider that trade barriers form a legitimate part of a strategy to ensure on-going production of a range of goods within the EU.  The EU position inevitably has to strike a balance between these various views and it is always likely to be the case that the UK view is more trade-liberal than the consensus position of the EU.  But the point here is that through the UK’s involvement, the EU’s centre of gravity is far more towards trade liberalisation than it would otherwise be.

The extent to which the UK’s approach to trade policy is amplified or reduced by working through the EU
The UK approach to trade policy can be amplified in the EU by working together with like-minded Member States
The UK can have an amplifying effect in the EU by galvanising the other liberally-minded Member States.  The Netherlands, Denmark, Sweden, Finland and Estonia are always likely to be vigorous “free traders”.  However, in the absence of a “big” Member State, these countries would not have sufficient critical mass to influence significantly the EU’s position on a range of trade policy issues.  The presence of the UK gives the trade liberal bloc sufficient influence to encourage its members to continue to push for trade liberal outcomes.
Of course, on the other hand, the Commission has to identify a consensus amongst Member States for its trade policies, and it will be rare that the UK, which is very much at the free trade end of the policy spectrum, will always get what it wants.

The extent to which EU trade policy has a trade facilitating or trade diverting effect for the UK.   
The EU’s trade policy is moving in a broadly trade liberal direction, which broadly has the effect of facilitating trade and encouraging global growth.
The BRC supports the view that trade liberalisation generally facilitates and encourages international trade.  So, in broad terms the more liberal the EU is, the more it facilitates trade.  In aggregate terms, the more MFN+ arrangements that the EU agrees with its trading partners, the more that trade will be facilitated overall.
However, there are examples of where EU trade policy may lead to trade diversion.  This is most clearly the case in the area of trade defence where EU anti-dumping measures can have the effect of diverting trade away from certain sources (the targets of anti-dumping action) towards other sources.  These new sources may be domestic EU operators or they may be other lower cost suppliers in third countries.
During the DDA negotiations concerns were expressed by some NGOs that reducing barriers to trade amongst countries that were already internationally competitive would simply divert trade away from the very poorest countries who are often less internationally competitive.  The BRC does not subscribe to this argument, but in any case, recent EU trade policy (in particular the reform of GSP) has demonstrated that the EU is willing to take measures to ensure that the negative effects of trade liberalisation on certain countries is ameliorated.

What are the advantages and disadvantages of having trade and investment promotion largely at the national level?  How well has this delivered on UK objectives?
The main advantage for the UK operating trade promotion nationally – as recognised in UKTI’s “Great” campaign - is that it can leverage the brand value of “Made in Britain”
The massive advantage of organising trade promotion at a national level, for the UK at any rate, is that it can fully leverage the brand value of the UK or “Great” Britain.  Feedback from UKTI’s “Great” campaign has consistently shown that buyers and consumers overseas attach a set of very positive associations with “British”.  These positive associations include concepts such as high quality, heritage, tradition and innovation.  In contrast, there is little brand value to be extracted from “Made in the EU”.  
The dynamic with inward investment is slightly different, but the answer is still the same; the UK benefits unequivocally from national inward investment promotion.  Many internationally mobile investors may have already taken a decision to invest in the EU, the question from them will not be “if” but “where”.  By organising the promotion of inward investment on a national basis Member States are free to compete with one another to make the most attractive offers to potential inward investors.  In this competition for investment, the UK has been a consistent winner in Europe.

How well are UK objectives met and interests taken into account through a) trade defence investigations and b) the EU representing the UK in trade defence cases against the EU and more generally in trade disputes with other WTO members.
UK commercial interests are served badly through the EU’s use of trade defence instruments.  British customers pay more than they need to for some imported goods, and the “protection” offered by anti-dumping duties often delays much-needed restructuring within the EU’s own manufacturing base.
For many years the interest and influence of Member States in decision making on anti-dumping has been eroded.  When established initially, the EU’s Anti-dumping Regulation required that the Commission needed the support of a qualified majority of Member States in favour of a Commission proposal.  When new EU trade laws are passed (flowing from Lisbon Treaty obligations), the Commission will be able to decide itself on the introduction on new Anti-dumping measures.  Member States will have to muster a qualified majority against the Commission’s decision in order to overturn such measures.  Moreover, the Commission is seeking to secure greater scope to initiate Anti-dumping investigations independent of any compliant from EU industry.  It is not an exaggeration to say that Member States will soon be no more than interested bystanders in EU trade defence cases.
The concentration of power in the hands of the Commission in relation to trade defence would not be so alarming if the Commission pursued a trade defence policy in line with UK objectives.  But it does not.  Although the proceedings of the Anti-dumping Committee are supposed to be confidential, including the voting of Member States, in reality everyone knows how individual Member States vote.  And it is clear that the UK still opposes the majority of Commission proposals for Anti-dumping measures.  This opposition is almost always in vain.  At present nearly all Commission proposals for Anti-dumping measures are “passed” under the current system which requires a simple majority to vote against Commission proposals in order for measures to be blocked.  Even where a majority of Member States vote against proposals the Commission has ignored their “opinion” and pressed ahead with measures anyway.  This happened recently at the provisional stage of the investigations into imports of ceramic tableware and solar panels, both from China.
The EU’s Anti-dumping Regulation says that the Commission must take account of the wider “Union Interest” in considering whether to impose Anti-dumping measures.  However, although all the other aspects of an Anti-dumping investigation (e.g. calculation of dumping and injury margins, assessment of standing, definition of product scope) are subject to strict rules, the assessment of Union Interest is left vague and the Commission often dismisses this element of the investigation in one short paragraph.   
Turning to the work the EU does to respond to trade defence actions by third countries, the situation is better.  The European Commission has the capacity, the expertise and the appetite to challenge the use of trade defence instruments when applied against EU exporters.
More generally, the Commission has consistently demonstrated that it is willing and able to use international dispute settlement mechanisms to pursue the commercial interests of its operators.  This is often long-haul work requiring detailed and tenacious attention from the Commission, which it consistently delivers.  The Commission works very closely with interested parties and national administrations on individual WTO dispute settlement cases. 

What future challenges/opportunities might we face on trade and investment policy and what impact might these have on the UK national interest?
The institutional changes introduced by the Lisbon Treaty.
As a result of the Lisbon Treaty the Commission will have far more power to use Anti-dumping instruments.  The danger is that the Commission will be tempted to use TDIs as its primary instrument of trade policy, effectively circumventing the Council.
Greater involvement of the European Parliament in trade policy will add democratic legitimacy to the process but will make ambitious, trade liberalising deals more difficult to achieve.
One very clear challenge resulting from the implementation of the Lisbon Treaty will be the concentration of power in the hands of the Commission for trade defence cases (mentioned above).  Moves towards more ex officio investigations combined with a shift from Council Regulations to Commission Regulations means that the Commission will be able to assume the role of prosecutor, judge and jury in trade defence cases.  The concern is twofold;
First, the Commission will have more scope to put in place individual Anti-dumping measures which are in themselves unlikely to be in UK interests.
Second, and more worryingly, the Commission, if it chose to, could operate a highly aggressive and confrontational trade policy based upon the selective use of trade defence instruments.  There is evidence that the Commission may indeed do this; in the last six months the Commission has pushed forward with provisional Anti-dumping measures against imports of Chinese solar panels despite opposition from a majority of Member States and has taken a unliateral decision to open an investigation into dumping of ICT equipment from China.  The Commission is clearly using these actions to force changes to domestic Chinese policy in relation to state support for these sectors, and in that respect the Commission may well have a valid point.  However, by using trade defence instruments to address this issue, the Commission can effectively circumvent the Parliament and the Council in pursuing a fundamental piece of trade policy.
The Lisbon Treaty gives more powers to the European Parliament in the areas of trade and investment policy.  Provided that the European Parliament’s role is restricted to commenting on the EU negotiating mandate and giving a simple binary approval/disapproval to any agreement that the Commission negotiates, the involvement of the Parliament can be considered to be a step in the right direction because it will add democratic legitimacy to any trade agreement the EU concludes.  However, the European Parliament will want more involvement and if it succeeds then ambitious, trade liberalising agreements would be in danger of being unpicked by MEPs keen to support very specific domestic interest that they want to protect from international competition.

The increasing ambition of EU trade policies and the implications that this might have for offensive and defensive interests?
The BRC supports the continuous liberalisation of international trade and development and believes that this will benefit economic operators through stimulating aggregate economic growth, encouraging greater competition globally, reducing prices and increasing choice for consumers.
We are also excited by the decision by the EU and the US to incorporate into international negotiations issues such as regulatory convergence, which, if achieved, will bring benefits in terms of reduced compliance costs and greater market access possibilities to firms across Europe.
Broadly speaking, barriers to trade across the world are lower now than for many years, and countries across the world are opening their domestic markets to foreign investment.  From a retailer perspective, this is good news.  Imports for retail in the UK are cheaper than they used to be because customs duties are already quite low and quantitative restrictions are a thing of the past.  On the other hand, overseas retail markets are becoming more open to foreign investment.  Even notoriously closed economies such as India are taking meaningful steps towards liberalising their retail markets.  This is presenting more opportunities to UK retailers that wish to expand overseas.  
The UK retail sector does not have “defensive” interests.  Indeed, UK retail has benefitted from a very open market which has attracted investment from around the world, increasing choice and lowering prices for our customers.
UK retailers welcome the highly ambitious decision by the EU and the US to expand their bilateral negotiations beyond the “traditional” areas of trade and investment to include regulatory convergence.  We are under no illusions about how difficult it will be to reach meaningful agreements in these areas, but the potential benefits are enormous.  These could include;
· Reduced compliance costs as a result of not having to secure multiple permits/authorisations for selling the same goods in different markets
· The ability to bring products to the market more quickly
· Less need to make minor alterations to products to make them compliant with national rules
· More consumer confidence in purchasing on-line across borders
It is worth noting that it is unlikely that the US would have engaged in such a complex exercise with the UK alone – the sheer size of the EU gives it the necessary critical mass to make such a complex negotiation worthwhile for both parties.

Any other general points
Trade policy is one of the EU’s success stories.  The Commission has proved itself very capable of securing realistic but ambitious negotiating mandates at both the multilateral and the bilateral level, where generally speaking it has pressed for, and secured, trade liberalising outcomes.  Where international negotiations have failed (DDA, EU/GCC) this has almost always been because of the intransigence and protectionism of our negotiating partners.
It is difficult to imagine that the UK could have secured better terms of access to other markets if it had acted independently of the EU, although an independent UK might well have an even more liberal import policy.
In trade policy terms, the UK has therefore benefitted from being part of the EU.  But, the EU has benefitted from the UK’s participation as well.  The UK has led the vanguard within the EU for trade liberalisation and has been a consistent supporter of a rules-based trading system where differences are settled through dialogue and WTO dispute settlement rather than through damaging trade disputes.  This open and constructive way of dealing with international trade has generally been adopted by the EU.
Nevertheless, we have a real concern that the Commission will be tempted to use trade defence (where it can operate effectively independently of the Council and the Parliament) in an aggressive way to challenge the policies of our trading partners, increasing the possibilities of damaging trade disputes.  In our opinion that is exactly what is happening now in relation to China.  

