Balance of competences review – Trade and Investment: 
Comments by the UK Chamber of Shipping


General:  This reply covers primarily trade aspects, rather than investment.


1.  What are the advantages and disadvantages of the EU’s competence over trade and investment, particularly in relation to international trade and investment negotiations? 

· the impact of acting as part of a bloc on the UK’s global influence; 
· the EU’s capacity to deliver trade and investment policy effectively (e.g. its effectiveness in trade negotiations, including whether this varies across different regions); 
· the resource implications of having competence at the EU level; 
· the extent to which EU trade and investment policy offers benefits to the UK that go beyond those offered by WTO membership; 
· the EU’s priorities for trade and investment negotiations, for example in terms of negotiating partners and offensive and defensive interests (e.g. in market access), and the extent to which these align with UK priorities; 
· the extent to which the UK’s approach to trade policy is amplified or reduced by working through the EU (e.g. whether the UK, as a free trade advocate, succeeds in making EU trade and investment policy less protectionist); 
· the extent to which EU trade policy has a trade facilitating or trade diverting effect for the UK. 
and
2. What are the advantages and disadvantages of having trade and investment promotion largely at the national level? How well has this delivered on UK objectives? 
	
The UK Chamber of Shipping sees significant advantages in the EU’s competence on trade matters – for some of the reasons listed, eg:
· In terms of negotiating strength in trade and maritime agreements, clearly there is value and advantage in harnessing the greater economic bargaining power of the EU as a trading bloc, rather than just a single country
· The WTO process has to date failed to offer specific advantages in the maritime context (in addition to the general removal of barriers to trade, which has of course helped shipping services as the carrier of world trade).

This is an area where competence has passed to the EU long ago.  We see no advantage in trying to undo that and consider it unlikely that the UK could gain any advantage through separating itself from this process.  That said, it is essential again that the sector-specific needs and objectives of the shipping industry are taken on board in negotiations and, ideally, that there is greater opportunity – when required – for national industry interests to be represented in the negotiating process than at present.


Moreover, there is a distinctly positive (if now somewhat historic) record of the EU opening up trade between and within EU member states to all EU carriers, but more broadly also of introducing and applying trade defence measures to protect EU shipping interests.  These take the form of instruments aimed at securing free market access for EU carriers in trades with third countries and at countering unfair pricing practices (or ‘dumping’). 

These are provided by a “package” of EU shipping regulations adopted in 1986, which have been of very direct practical advantage to the UK.  They provide a crucial underpinning to shipping business in Europe in terms of market access and trade defence.  
The combination of these regulations provides a powerful and helpful foreign relations policy for shipping which has free trade principles at its heart.  Although not a particularly active area at this time, the existence of these regulatory structures (which give teeth to the free access principle on an international basis) is of considerable benefit to the UK and will remain so for as long as no progress is made on maritime matters within the World Trade Organisation.
More specifically:
· Third country restrictive action is the target of regulation 4058/86.  This provides a framework for co-ordinated joint resistance to discriminatory practices by third countries which restrict or threaten to restrict free access by EU shipping companies to shipping trades to and from the EU.  It includes a process for applying sanctions on a graduated basis in the event of such action. The use of this has been threatened usefully from time to time.
· Regulation 4057/86 created defensive processes in the event of third-country shipowners engaging in unfair pricing practices (‘dumping’ of freight rates) which cause disruption to the freight pattern on particular routes to/from the EU member states.  This was activated strongly in one case but has not been required since then.  However, it too serves as a useful and tested trade defence instrument should that be required again in the future.
It is noteworthy too that shipping is governed by Note 1 to Annex A of the OECD’s longstanding Code of Liberalisation of Invisible Operations (CLIO), which commits member governments to abolishing any national restrictions on the provision of maritime transport services between their countries.

On the wider considerations, by and large the EU’s policy approach and priorities are aligned with what the UK might pursue separately.  There will be a balance of advantage and disadvantage between working through the EU and not doing so but, for the most part in shipping, this has not worked against UK interests. 

On the question whether EU trade policy has a trade-facilitating or trade-diverting effect for the UK, it is our impression that such outcomes are likely to be driven by other factors than EU policy, ie by factors relating to the market itself and other economic influences. 


3. What are the advantages and disadvantages of the current division of competence over export and import controls and export credits? 

Export controls

From a shipping perspective, it does not really matter whether export controls are set at an EU or a national level: what does matter is that the control regime should work efficiently and predictably.  Specifically, it is vital that, once goods have received customs export clearance, the shipping line can load them without the risk that the Border Force or any other Government Agency may decide to examine the goods again and thus obstruct the loading and sailing of the ship.  It is also highly desirable that an exporter should be able firstly to predict whether his sale will be permitted and, if so, secondly to rely on obtaining the necessary licence within a set timeframe, so that he can book space on a ship and be sure of using the slot. 

The current control regime does not deliver those objectives.  It is evident that UK control agencies do not feel bound by the fact that a shipment may have received export clearance, and that they should not therefore interfere in its physical departure; and we understand that the process of obtaining export licences is far from predictable.  It is not clear, however, that these deficiencies are attributable to any significant degree to the division of competence between the UK and the EU.

As we described in our evidence to the review of the Internal Market, there are also unsatisfactory aspects of the general regime of export control, as well as with the specific regime of controls on strategic exports or on the other exceptional classes identified on page 14 of this call for evidence.  Specifically, the EU model for regulating exports relies on a transaction-based control model – ie an individual declaration for every consignment – which may suit trucks crossing the EU’s eastern frontier but is inappropriate in the context of carriage by sea, where a single ship carries many thousands of containers.  The requirement for export accompanying documents, which must travel with the goods in order to serve as a basis for customs controls during the journey, may similarly suit road haulage but is entirely inappropriate for carriage by sea (where mid-journey inspections do not happen and where documents travel separately)

For completeness, it is also worth noting the existence of a regime of export controls on waste (including plastics and paper for recycling, which comprise a significant volume of UK exports) – under EU Regulation 1013/2006 – which operates in parallel with, but entirely separately from, the general regime of Customs controls of exports and the regimes referenced in this call for evidence.  The stand-alone nature of this EU control regime leads to incompatible processes and duplicate compliance costs for shipping lines and other businesses affected; these are exacerbated in the UK by the fact that its enforcement has been entrusted to the Environment Agency rather than to HMRC or to any other body that is already concerned with administering export controls. 

Import controls

Import licensing does not generally affect shipping companies, because the compliance burden falls entirely on importers and the process does not interfere with the carriage of the goods.  The general EU regime of import controls, however, does impact on shipping companies, through the requirement (introduced in 2011) to notify incoming imports to Customs prior to arrival in the EU.  As we described in our evidence to the review of the Internal Market, this requirement was imposed without any regard to the resulting cost to businesses.  Nor were the “benefits” ever set out in anything other than the most superficial terms.  The plain purpose for introducing the regime was to match a similar requirement that had imposed (similarly without regard to cost) in the USA.

As we also made clear, however, there is no reason to suppose that outcome would have been any less disadvantageous if the design and introduction of the regime had been a matter of national competence.  HMRC and other UK control agencies have exhibited an equal enthusiasm for imposing onerous and ill-conceived requirements on shipping companies to report their cargos – such as the requirements set out in Section 33 of the Immigration, Asylum and Nationality Act 2006 – and are not restrained, as the EU is, by the need to ensure a consensus among Member States.

Export credits

We have no view on the division of competence on export credits.


4. What are the likely advantages and disadvantages of moving from national to EU competence in relation to investment protection? 

We have no comment on this question.


5. How well are UK objectives met and interests taken into account through a) EU trade defence investigations, and b) the EU representing the UK in trade defence cases against the EU and more generally in trade disputes with other WTO members? 

As mentioned under question 1, separate defensive measures apply to shipping in the EU and have been effective in the past.  It is uncertain whether the WTO trade defence processes apply fully to services sectors and, while shipping is covered by the general principles of the GATT, it has not been possible over the years for governments to reach agreement on an implementing protocol for the sector.


6. What future challenges/opportunities might we face on trade and investment policy and what impact might these have on the UK national interest? 

and

7. Are there any general points you wish to make which are not captured above? We would welcome any specific examples and quantitative evidence where possible. 

No further comment at this time.
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