ENERGY BILL

Memorandum from DECC to the Delegated Powers and Regulatory Reform

Select Committee

INTRODUCTION

1.

This Memorandum identifies the provisions in the Energy Bill which confer power
to make delegated legislation. It explains the purpose of the delegated power
proposed; why the matter is to be dealt with in delegated legislation; and the
nature and justification for any parliamentary procedures that are proposed.

Most of the delegated powers are to be exercised by the Secretary of State by
statutory instrument. The Bill also confers powers on the system operator.

The Bill contains 71 individual provisions for delegated legislation. The Annex
provides a reference for all delegated powers in the Bill.

The descriptions of the powers are arranged in the order that they appear in the
Bill.

For reference, Ofgem is the Office of the Gas and Electricity Markets Authority.
References to “Authority” in this document refer to the Gas and Electricity
Markets Authority by which Ofgem is governed.

PROVISIONS FOR DELEGATED LEGISLATION

PART 1 — Decarbonisation

Clause 1: Power to set or amend a decarbonisation order in relation to a year (“a
decarbonisation order”)

Power conferred on: Secretary of State

Power exercised by: Order

Parliamentary procedure:  Affirmative Resolution

Part 1 of the Bill, added at Committee stage in the House of Commons, places
duties and confers powers on the Secretary of State in relation to the carbon
intensity of electricity generation in Great Britain. The Secretary of State is given
the power to set a decarbonisation target range in respect of a year by order
(clause 1(2)), and a duty to ensure that the carbon intensity of electricity
generation in Great Britain does not exceed the upper limit of the range (clause
1(1)). The remaining provisions restrict what the Secretary of State may do and
place duties on him to take certain matters into account, to lay reports before



10.

11.

Parliament and to consult Ministers in the Devolved Administrations at
appropriate points.

The power in clause 1(2) enables the Secretary of State to make orders (referred
to as “decarbonisation orders”) for the purpose of setting or amending a
decarbonisation target range for the electricity generation sector in Great Britain
in relation to a given year. It is a significant aspect of the framework in Part 1 of
the Bill, because the duty in clause 1(1), and the duties in clause 3, only have
effect once a decarbonisation order is made.

Clause 1(8) also contains two narrowly-defined Henry VIII powers to make
amendments to primary legislation, which can be exercised when a
decarbonisation order is made.

Clause 1(8) (a) provides a power to amend section 23(4) of the Climate Change
Act 2008. Section 23 of the 2008 Act confers a power on the Secretary of State
to alter the length of carbon “budgetary periods” under that Act and the dates on
which budgetary periods may begin and end. The purpose of that provision is to
allow the UK’s carbon budget system to remain compatible with European or
international duties and systems relating to carbon emissions. Section 23(4)
contains a Henry VIII power allowing the Secretary of State to make amendments
to the 2008 Act itself as a consequence of a change in the length of budgetary
periods. Clause 1(8)(a) would allow the Secretary of State to extend the power to
enable the Secretary of State to amend sections 1 and 4 of the Energy Act 2013
(clauses 1 and 4 of the Bill) if he alters the length of a budgetary period.

Secondly, clause 1(8) (b) provides a power to repeal section 5 of the Energy Act
2010. Section 5 of the Energy Act places a duty on the Secretary of State to
make triennial reports to Parliament on progress made towards decarbonising
electricity generation and in the development and use of carbon capture and
storage technology in Great Britain. The making of a decarbonisation order would
trigger the introduction of a duty on the Secretary of State to make annual reports
on the carbon intensity of electricity generation in Great Britain, which might
render triennial reporting unnecessary.

The Department believes that it is important that a decarbonisation target range
is set in secondary legislation, rather than setting a decarbonisation target range
on the face of the Bill. There are three main reasons for this:

i. Firstly, the Government believes that a 2030 decarbonisation target range,
which is the earliest year for which a decarbonisation target range could be set
(see clause 1(5)), should not be set now but at the same time as, or after, the
carbon budget covering the corresponding period is set in law. This will be the
fifth carbon budget, covering the years 2028-2032, which must be set in law by
30th June 2016 in order to comply with the requirements of section 4(2) of the
Climate Change Act 2008. This approach ensures that any decarbonisation
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12.

13.

target range is set in a time and way that is consistent with the carbon budget
for the same period,;

ii. Secondly, it is essential that the Secretary of State takes into consideration a
number of important matters when setting a decarbonisation target range and
before reaching any later decision to amend a range, just as he is required to
do by the Climate Change Act when setting carbon budgets. It is appropriate
that these matters be considered in view of circumstances and best available
information at the point at which a target range is set. These matters are listed
in clause 2 and cover a wide set of economic, social, scientific, legal and
technical circumstances. This approach ensures that any decarbonisation
target range is considered within the context of meeting our economy-wide
2050 target, and helps to ensure that we do this in the most cost effective way
possible.

iii. Lastly, setting or amending a decarbonisation target range in secondary
legislation ensures that there is an opportunity to consult the Scottish Ministers
and the Welsh Ministers at the time at which the range is to be set. Since a
decarbonisation target range would extend across Great Britain it is important
that the Secretary of State obtains the views of the Scottish and Welsh
Ministers to ensure that any target range is set in the right way and
implemented effectively.

The Department’s decision to delegate the powers to amend section 23(4) of the
Climate Change Act 2008 and to repeal section 5 of the Energy Act 2010 follows
from the conclusion that the decisions in relation to a decarbonisation target
range ought to be delegated to the Secretary of State. The Department has
therefore provided for the scope of these Henry VIII powers to be as narrow as
possible with the amendments that could be made using them set out clearly on
the face of the Bill. The additional power to make ancillary provision and savings,
found in clause 1(9), will only allow ancillary provision in respect of the power in
clause 1(8) and so it follows that the ancillary provision is narrow as well.

In order to provide investors with the certainty they need it is important that the
process for setting a decarbonisation target range is sufficiently transparent.
Parliament has also indicated that it considers the decarbonisation target range
to be important. As such, the Department judges it appropriate that a
decarbonisation order to set or amend a decarbonisation target range is made by
statutory instrument, and subject to the affirmative resolution procedure. Any
order must therefore be approved by a resolution of each House of Parliament
and is therefore subject to a high degree of parliamentary scrutiny.



Clause 3: Power to make further provision about the meaning and calculation of
carbon intensity of electricity generation in Great Britain

Power conferred on: Secretary of State

Power exercised by: Order

Parliamentary procedure: Affirmative Resolution

14. Clause 4(4) enables the Secretary of State to make further provision, by order,

15.

16.

17.

on the meaning of “the carbon intensity of electricity generation Great Britain”,
and to provide details on related definitions if needed, including the means by
which carbon intensity is to be calculated and the meaning of “in relation to any
year’.

Clause 4(1) already provides a definition of “carbon intensity of electricity
generation in Great Britain” and related definitions the Department considers that
this provides enough certainty to enable carbon intensity to be calculated
transparently, effectively and consistently with existing carbon reporting
methodology.

But the Department considers that it is sensible to ask Parliament for a delegated
power in order to retain the flexibility to provide further details or amend
definitions if circumstances were to change. This may be required, for example, if
international carbon accounting practices change as they may no longer provide
us with the information we need or which is appropriate for the measurement of a
domestic target range. This flexibility ensures that any target range would be set
in the right way and could be tailored to future circumstances in order to ensure
that the measurement of the carbon intensity of the power sector remains as
clear and transparent as possible.

There are measures in place to limit the flexibility provided by these delegated
powers. For example, in addition to a requirement to consult the Scottish
Ministers and the Welsh Ministers prior to using the powers, any provisions made
in secondary legislation would also be subject to the affirmative resolution
procedure — so will need the approval of both Houses of Parliament. This means
that no changes could be made without full transparency and accountability to
both Houses.



PART 2 - Electricity Market Reform
CHAPTER 2: Contracts for Difference

Clause 6: Regulations to encourage low carbon electricity generation

Power conferred on: Secretary of State
Power exercised by: Regulations
Parliamentary procedure: Negative Resolution unless containing provisions

18.

19.

20.

21.

under clauses 9, 10 or 11, in which case Affirmative
Resolution

This power allows the Secretary of State to make regulations about Contracts for
Difference (CFDs). The regulations will include provisions about the terms of
CFDs to be offered; which low carbon generation will be eligible to receive an
offer of a contract; and how such offers will be allocated by the system operator
and the Secretary of State. The regulations will contain controls over the CFD
counterparty (see further clause 7 and 15). They will also contain provision for a
supplier obligation which will require licensed electricity suppliers (both those
licensed in Great Britain and in Northern Ireland) to enable the funding of the
CFD counterparty. The regulations are also able to require the provision of
information to enable the functioning of the scheme.

Prior to making the regulations, the Secretary of State is required to consult
electricity suppliers (who will be subject to the obligations imposed by CFDs) the
system operator, the Authority, the Northern Irish Department of Enterprise,
Trade and Investment, Welsh and Scottish Ministers, and suppliers.

Many of the generic CFD terms are not intended to change substantially, but the
terms will be detailed and are likely to require amendment over time. The terms
of CFDs will be extremely detailed, representing long term commercial contracts.
Flexibility is needed to ensure that market changes can be reflected over the
period during which it is expected such contracts will be entered into. It would
therefore be inappropriate for terms to appear on the face of the Bill.

It is our intention to change the level of support that will be available in CFDs
periodically (such changes would only apply to CFDs offered after such
changes), making a change where there is evidence of a shift in costs for the
technologies. Marine technology, for example, is currently advancing along its
learning curve so, whilst we would expect significant savings over the next few
years, it is not possible to accurately predict when these may happen. Allowing
support levels to be set through secondary legislation allows Government to be
responsive to changes and realise any savings as quickly as possible. Equally, if
costs rise we would expect to be able respond to this if necessary.



22.

23.

24.

The regulations may also confer functions on Ofgem to provide advice and make
determinations in relation to the contracts (see clause 14). This is principally
intended to be used to enable Ofgem to monitor eligibility of generation stations,
audit metering date, ensure biomass sustainability etc (it currently permits such
roles under the existing Renewables Obligation, Renewable Heat Incentive and
small scale Feed-in Tariffs (FITs) schemes). It may be appropriate for them to
continue these functions in relation to the CFD scheme. Providing for such
functions is also likely to be a matter of some detail, and will need to relate to the
terms of CFD.

Regulations made under clause 6 may also include provision to limit the system
operator’s liability to pay damages if a civil claim was brought against it in respect
of its role, or a particular aspect of its role, of delivering the CFD scheme (see
clause 52). Such a limit on liability could extend to the acts or omissions of the
system operator's directors, employees, officers or agents, however certain
categories of liability cannot be limited in this way (for example, where an act or
omission is in bad faith or would be unlawful under section 6 of the Human Rights
Act 1998).

The Department judges that the Negative Resolution procedure is appropriate for
these matters, as it gives Parliament the opportunity for scrutiny of important
design aspects of the CFD. However, as the provision which may be included in
regulations by virtue of clauses 9, 10 and 11 includes the ability to require
compulsory payments and/or goes to the fundamental parameters of the scheme
and the level of support which may be granted to projects (including strike prices
and eligibility of different technologies) it is appropriate for a greater level of
parliamentary scrutiny. Because the first set of regulations must include provision
made by virtue of clause 9 the result will be that the first set of regulations will be
subject to the Affirmative Resolution procedure.

Clause 7: Designation of a CFD counterparty; and
Schedule 1: CFD Counterparties: Transfer Schemes

Power conferred on: Secretary of State

Power exercised by: Order

Parliamentary procedure: None

25. This power enables the Secretary of State to designate an eligible and

26.

consenting person to act as the CFD counterparty for CFDs.

The appointment of the CFD counterparty is an administrative exercise and
would be carried out only with the consent of the person in question. Due to this,
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27.

28.

29.

30.

31.

the Department judges that it is appropriate to appoint this body by Order without
parliamentary procedure. Other examples of designation orders that do not
require parliamentary procedure are section 30A of the Energy Act 2008
(designation of eligible CCS installations) and section 326 of the Financial
Services and Markets Act 2000 (designation of professional bodies).

The power also enables the Secretary of State to make transfer schemes if a
designation under this clause ceases to have effect, for instance because the
person designated as CFD counterparty withdraws his consent. This is an
unlikely scenario but the Department judges that the powers are necessary in
order to ensure continuity of the CFDs, in particular any necessary payments to
generators.

This power therefore requires the Secretary of State to ensure (as far as
reasonably practicable) the designation of another, consenting, person (who
must be a company or a public authority). In order to give practical effect to the
transfer of the functions, Schedule 1 confers on the Secretary of State a power to
transfer property, rights and liabilities in connection with a transfer of the
functions.

It is also likely that, in any one of the situations described in the power, the
Department will wish to take action more quickly than would normally be
compatible with the timetable primary legislation allows. That likelihood of the
need for a quick response also suggests that a delegated power is appropriate.
Failure to provide continuity of CFD counterparties would undermine investor and
developer trust in the CFD. Developers and investors are likely to see the need
for parliamentary approval as increasing the risk that a new CFD counterparty will
not be in place in a timely manner.

It is not possible to know at this stage what property rights and liabilities may
need to be transferred to effect the transfer of the functions. In addition, transfer
schemes tend to be highly technical in nature and it is appropriate for the function
of drawing them up to be delegated.

As is usual, the power to make transfer schemes is not subject to any
parliamentary procedure. Transfer schemes are technical and often contain
information that is commercially sensitive, confidential or personal information. It
is therefore usually inappropriate for transfer schemes to be published or laid
before Parliament.



Clause 10: Direction to offer a contract

Power conferred on: Secretary of State

Power exercised by: Direction

Parliamentary procedure: None

32. This power enables the Secretary of State and the system operator to direct the

33.

34.

35.

CFD counterparty to issue a contract in circumstances set out in the regulations
under clause 6.

The system operator will be generally instructing the CFD counterparty to issue a
generic contract on terms set out in the regulations as the result of the allocation
process set out in the regulations. There are likely to be a significant number of
such contracts allocated.

The regulations are likely to provide the Secretary of State with more discretion to
individually negotiate CFDs for certain projects directly, and then direct the CFD
counterparty to offer a contract on the terms he has directed. This is likely to be
the case for particular projects which are outside the generic price setting
process, such as CCS, nuclear, and major novel one-off projects (such as tidal
barrages). In such circumstances, the Government will consider carefully whether
variation to the standard terms is necessary. Therefore the content of any
direction from the Secretary of State to the CFD counterparty is likely to be highly
technical. The issuing of directions is a particularly administrative exercise and,
as is normal, the power to direct is not subject to parliamentary control.

The scope of the power and the manner in which it may or must be exercised is
in any case governed by the regulations under clause 6, over which Parliament
has oversight through Affirmative Resolution procedure.

Clause 17: Order for maximum cost and targets

Power conferred on: Secretary of State

Power exercised by: Order

Parliamentary procedure: Affirmative Resolution

36. This power enables the Secretary of State to set out the maximum cost of the

CFD scheme by setting a financial cap on the ability of the system operator to
issue CFDs. It also provides for a power to direct the system operator not to
direct the CFD counterparty to issue CFDs if the Secretary of State determines
that doing so would exceed the cost cap. The Order may also set out targets to
be met with respect to the number of CFDs issued. This may assist with ensuring
compliance with decarbonisation and renewables targets.



37.

38.

39.

40.

The need to introduce a maximum cap on costs of the CFD scheme is necessary
to ensure financial control over the scheme.

This power may also be used to allow technology specific targets to be set
consistent with wider Government targets.

The manner of implementing a cost cap will be somewhat technical. Over time, it
is highly likely that any cap will need to be changed to reflect future
circumstances, and how this is to be calculated will be set out in the order.

The Department judges that the Affirmative Resolution procedure is appropriate
as this power limits the cost of the CFD scheme and determines how the scheme
is controlled to ensure Government achieves wider targets such as
decarbonisation and renewables targets. We believe it is appropriate that
Parliament should have a high level of control over this Order making power
which sets out financial limits and targets for the scheme.

Clause 20: Licence modifications

Power conferred on: Secretary of State

Power exercised by: Licence / code modification document
Parliamentary procedure: Draft Negative Resolution

41.

42.

43.

44,

This power enables the Secretary of State to amend transmission and supply
licences and documents (and documents maintained in accordance with those
licences (such as codes)) in order to give effect to duties and obligations, and
enable flexibility to provide services to the CFD Counterparty and allowing
enforcement activities in those areas that the contract does not cover.

The power is necessary to make amendments to the Balancing and Settlement
Code (BSC) to enable the BSC company (Elexon), to assist suppliers and
generators in settling payments due under CFDs. The provision is also likely to
be used to make amendments to transmission licences to confer some
consequential functions on the system operator necessary to allow it to direct the
CFD counterparty to issue CFDs and carry out the administration of the
application scheme.

It is necessary to have some continuing flexibility to make such changes over the
course of the scheme to take account of changes to the scheme, and ensure that
the settlement mechanism remains appropriate over the course of the life of
CFDs.

Clause 53 provides that the Secretary of State may only make licence or code
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45.

46.

modifications if they are first laid before Parliament for 40 days and neither
House disapproves of the measure during that time. In calculating the 40-day
period, no account is taken of periods where Parliament is dissolved or
prorogued or where both Houses are adjourned for more than four days. This is
broadly analogous to the draft Negative Resolution procedure used for statutory
instruments. By virtue of clause 53(10), the Secretary of State must publish
details of code modifications as soon as is reasonably practicable after they have
been made.

The Department considers that this is an appropriate level of parliamentary
scrutiny for the measures that could be taken using these powers. The procedure
being adopted has been used in equivalent situations; see, for example, section
32 of the Energy Act 2010. The procedure allows the Secondary Legislation
Scrutiny Committee to scrutinise the modifications and report them to the House
if appropriate.

Licence and code modifications tend to be technical and complex. Owing to the
nature of the documents they are amending they are not drafted in a way that
makes it appropriate to include them in a statutory instrument, or for them to be
scrutinised by the Joint Committee on Statutory Instruments as though they were
legislation. The Committee may also wish to note that the Authority would be able
to make equivalent provision with no requirement for parliamentary scrutiny.

CHAPTER 3: Capacity Market

Clause 21: Power to make electricity capacity regulations

Power conferred on: Secretary of State
Power exercised by: Regulations
Parliamentary procedure: Affirmative Resolution in the first instance, Negative

47.

Resolution for future changes

This power enables the Secretary of State to make regulations for the purpose of
‘providing capacity’ to meet the demands of consumers for the supply electricity
in Great Britain (“electricity capacity regulations”), so that security of electricity
supply can be ensured. (Subsection (3) defines “providing capacity” as meaning
providing electricity or reducing demand for electricity whilst subsection (3A)
makes clear that reducing demand includes reducing demand by reducing
consumption). As stated in subsection (4), the Secretary of State can use this
power to make provision about the Capacity Market as described by clauses 22
to 30 and clause 52.

48. A significant part of the detail of the Capacity Market design requires the
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49.

50.

51.

Department to work closely with the national system operator, the Gas and
Electricity Markets Authority (the Authority), industry and other stakeholders to
ensure that the mechanism is effective and fully integrated with the complex
arrangements governing the operation of the current electricity market. The
Department expects to undertake a formal consultation on secondary legislation
governing the Capacity Market in late 2013.

It is necessary to retain flexibility on the detailed rules in order to respond to
changing circumstances within the electricity market, such as the emergence of
new electricity generation technologies and changes in the scope for demand
reduction. Such flexibility is also required to ensure that the Capacity Market can
be adapted to take account of experience gained when the mechanism has been
in operation. The Department therefore believes it is appropriate to set out the
detail of the mechanism in secondary legislation, through regulations, capacity
market rules (see clause 35) and changes to electricity licences and codes (see
clause 31). The Department further considers it appropriate to enable the
Secretary of State to make consequential amendment to primary legislation in
order to ensure that, when the Capacity Market is implemented, it fits effectively
within the existing legal framework for the electricity market.

The scope of this power is also further set out in clause 52, which provides that
regulations made under clause 21 may also include provision to limit the system
operator’s liability to pay damages if a civil claim was brought against it in respect
of its role, or a particular aspect of its role, of delivering the Capacity Market
scheme. Such a limit on liability could extend to the acts or omissions of the
national system operator’'s directors, employees, officers or agents, however
certain categories of liability cannot be limited in this way (for example, where an
act or omission is in bad faith or would be unlawful under section 6 of the Human
Rights Act 1998).

As subsection (5) of clause 34 sets out, the first set of electricity capacity
regulations made under this power is to be subject to the Affirmative Resolution
procedure. The Department judges that this is appropriate due to the scale of the
initial intervention in the electricity market and the potential significance of the
regulations, which will set out in detail the key elements of the mechanism.
However, once the Capacity Market has been implemented through the first
electricity capacity regulations, the Department believes such intensive
parliamentary scrutiny will become unnecessary as such changes are expected
to be technical and incremental, reflecting developments within the electricity
market and the Capacity Market, and are unlikely to give rise to issues of broader
interest.

11



52.

Subsection (6) therefore provides that subsequent electricity capacity regulations
should be made subject to the Negative Resolution procedure (unless they
amend or repeal an enactment, in which case the Affirmative Resolution
procedure must be followed). We note that a similar approach has been taken in
the past, including in section 43(2) and (3) of the Welfare Reform Act 2012 and
section 66(1) and (2)(c) of the Tax Credits Act 2002.

Clause 22: Capacity agreements

Power conferred on: Secretary of State
Power exercised by: Regulations
Parliamentary procedure: Affirmative Resolution in the first instance, Negative

53.

54.

55.

56.

Resolution for future changes

This clause defines a ‘capacity agreement’ and contains details of the provision
which the Secretary of State may make about capacity agreements in electricity
capacity regulations under clause 21. It explains that the Secretary of State is
able to make provision in regulations about capacity agreements as set out in
subsections (4) and (5), and confirms that regulations can include provision
requiring a person to consent to the inspection of plant and premises either
before or after becoming a capacity provider (subsection (6)).

The Department believes that these provisions need to be addressed via
secondary legislation to ensure that they are, and continue to be, a good fit with
prevailing market conditions and as the Capacity Market evolves.

Subsection (3) enables electricity capacity regulations to make provision about
the meaning of “electricity supplier”. This power is included so that the Secretary
of State may for example, if he judges it appropriate, exclude suppliers who do
not hold electricity licences, or who serve only a very small number of customers
from the obligation to make capacity payments to providers of capacity. The
power may also be used to make provision for when a person becomes or
ceases to be an electricity supplier for purposes related to the Capacity Market.

The matters set out in subsection (4) are matters which are essential to address
in secondary legislation, so that provisions can be adjusted over time as the
particular security of electricity supply requirements change and the Capacity
Market evolves. For instance, in the case of the terms and duration of capacity
agreements (paragraphs (a) and (e)), if circumstances were to arise where not
enough new capacity came forward, it might be necessary to make changes to
the terms or duration of capacity agreements to encourage greater participation
in capacity auctions.

12



57.

58.

The Department considers it necessary for provision about capacity agreements
to be made through secondary legislation in order to ensure that the provision fits
with the existing electricity market (including through consultation with affected
persons, as is required by clause 34(2)) and clause 35(7)) to ensure that the
mechanism can respond to prevailing market conditions.

The Department judges that it is appropriate for the first set of electricity capacity
regulations to be subject to the Affirmative Resolution procedure, and
subsequent regulations to be subject to the Negative Resolution procedure, for
the reasons explained under clause 21.

Clause 23: Capacity auctions

Power conferred on: Secretary of State
Power exercised by: Regulations
Parliamentary procedure: Affirmative Resolution in the first instance,

59.

60.

61.

62.

Negative Resolution for future changes

This clause contains details of the provision which the Secretary of State may
make in relation to the determination on a competitive basis of who may be a
capacity provider (referred to as a “capacity auction”) in electricity capacity
regulations made under clause 21. It also enables the Secretary of State to
require the national system operator to run capacity auctions and to set out in
regulations how auctions are to be run, the process which is to be followed and
the amount of capacity required.

The Department’s view is that flexibility is required for this provision to be
addressed in secondary legislation, to allow prevailing market conditions to be
taken into account in the design of the auction.

It is important that the Secretary of State has flexibility to set out the details of the
capacity auction design in secondary legislation to ensure that it can properly
reflect any technical considerations that may be raised during formal
consultation. Particular considerations include how matters are to be addressed
in the auction, such as the location of capacity and the type of capacity.

In addition to the need to be able to consult before implementing any capacity
auction design choices, on-going flexibility within the auction process is needed
to respond to changes in the electricity market. This could include innovation
within generation or non-generation technologies. For example, demand side
response (DSR) could make up a larger part of the future market as a result of
technological advances or further development in the market for aggregation of
DSR. There are also likely to be changes to the European market, such as the

13



63.

64.

extent of interconnection that Great Britain has with other countries, and/or the
development of the rules on how interconnection is treated in national markets,
which might necessitate amendment of the auction design.

Subsection (3) enables the Secretary of State to make provision in regulations
requiring the national system operator to prepare and publish rules or guidance
about capacity auctions, in accordance with any process set out in the
regulations. Given the technical and logistical nature of these rules and guidance,
the Department considers it is appropriate for this power to be delegated to the
national system operator, provided that it complies with any process specified by
the Secretary of State under subsection (3)(b).

The Department judges that it is appropriate for the first set of electricity capacity
regulations to be subject to the Affirmative Resolution procedure, and
subsequent regulations to be subject to the Negative Resolution procedure, for
the reasons explained under clause 21.

Clause 24: Settlement body

Power conferred on: Secretary of State
Power exercised by: Regulations
Parliamentary procedure: Affirmative Resolution in the first instance,

65.

66.

67.

Negative Resolution for future changes

This clause sets out that the Secretary of State is able to make provision in
electricity capacity regulations under clause 21 to require electricity suppliers and
capacity providers to make payments to or provide financial collateral to a
settlement body for certain purposes. Provision would be made under this clause
in the event that a settlement body is appointed to administer the settlement of
payments and incentives in the Capacity Market, as referred to in clause

22(4)(9)-

The Department believes that this provision needs to be addressed in secondary
legislation so that affected persons can be consulted (as required by clause
34(2)) and to ensure that it is a good fit with the prevailing market conditions.

The Department judges that it is appropriate for the first set of electricity capacity
regulations to be subject to the Affirmative Resolution procedure, and
subsequent regulations to be subject to the Negative Resolution procedure, for
the reasons explained under clause 21.

14



Clause 26: Other requirements

Power conferred on: Secretary of State
Power exercised by: Regulations
Parliamentary procedure: Affirmative Resolution in the first instance,

68.

69.

70.

71.

Negative Resolution for future changes

This Clause explains that the Secretary of State is able to make provision in
electricity capacity regulations under clause 21 to impose other requirements in
addition to those arising in relation to capacity agreements, in particular on the
persons identified in subsection (2).

In making provision regarding the manner in which functions are carried out, the
Secretary of State may require a person to follow particular processes (for
example, for the national system operator to seek input from the Authority in
preparing particular advice), to have regard to certain matters when exercising a
function, or to comply with requirements regarding a particular format. The
Department considers that this provision needs to be addressed in secondary
legislation as the requirements may change with time. The need to consider
certain matters, or to seek input, when preparing advice regarding the operation
of the Capacity Market may also change as the market evolves. It is also
essential that requirements on the holders of generating licences may be
changed to reflect the evolution of other aspects of energy policy (for example,
Contracts for Difference) and the Capacity Market.

In relation to the inspection of plant or property, this provision complements
clause 22(6), by enabling the Secretary of State to require compliance with
inspection requirements other than as a condition of entry into an auction. Such a
requirement may be needed, for example, where a person has ceased to be a
capacity provider (i.e. if they have assigned or traded their capacity agreement)
in order to determine whether they complied with their obligations while they held
that agreement. The Department considers it necessary to take delegated
powers to achieve this, to enable the Secretary of State to consult affected
persons before imposing any such inspection requirements, as well as enabling
these requirements to be developed over time as the Capacity Market evolves.

The Department judges that it is appropriate for the first set of electricity capacity
regulations to be subject to the Affirmative Resolution procedure, and
subsequent regulations to be subject to the Negative Resolution procedure, for
the reasons explained under clause 21.
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Clause 27: Electricity capacity regulations: information and advice

Power conferred on: Secretary of State
Power exercised by: Regulations
Parliamentary procedure: Affirmative Resolution in the first instance,

72.

73.

74.

75.

76.

Negative Resolution for future changes

This clause sets out that the Secretary of State is able to make provision in
electricity capacity regulations made under clause 21 for the provision,
publication and protection of information, in particular requirements that
information be provided to the Authority, the national system operator, the
Secretary of State or any other person specified in regulations.

The Secretary of State will need to seek advice and information for a range of
purposes, for example to inform decisions on whether to begin auctioning for
capacity and how much capacity to contract in the first and subsequent auctions.
Such advice and information will be based on complex modelling forecasts of
available capacity and electricity demand. The information required and its form
may also change as better, more sophisticated modelling and data become
available.

Certain information will also be needed by the Authority, the national system
operator and/or the Secretary of State in order to effectively carry out
responsibilities under the Capacity Market. In particular, the collection and
sharing of information about whether capacity providers complied with
requirements to provide capacity when required under their capacity agreement
will be essential to the effective operation of the Capacity Market.

Specifying precisely what information is required for processes, such as those
described above, requires complex analysis of the way in which the Capacity
Market will operate alongside the electricity market, and will require detailed
consultation with the Authority, the national system operator and stakeholders. It
is therefore necessary for these arrangements to be put in place through
regulations in order to enable full consultation before the obligations are
implemented, as provided for in clause 34.

The Department judges that it is appropriate for the first set of electricity capacity
regulations to be subject to the Affirmative Resolution procedure, and
subsequent regulations to be subject to the Negative Resolution procedure, for
the reasons explained under clause 21.

16



Clause 28: Power to make capacity market rules

Power conferred on: Secretary of State (who may, by Regulations, also
confer power on the Authority)

Power exercised by: Capacity market rules

Parliamentary procedure: Negative Resolution in the first instance, no

77.

78.

79.

80.

81.

parliamentary procedure for future changes

This power enables the Secretary of State to make capacity market rules, which
may include any provision that may be made by electricity capacity regulations,
with the exception of the matters described in subsection (2). These rules would
be used to set out technical aspects of the Capacity Market and to regulate all
participants in the Capacity Market.

The matters about which, by virtue of subsection (2), capacity market rules may

not make provision include:

- provision for the national system operator to run a capacity auction;

- provision about the circumstances in which and intervals at which a
capacity auction may or must be held; and about the amount of capacity for
which a capacity auction is to be held;

- provision about the appointment of a settlement body;

- provision about the calculation, determination and administration of capacity
payments and capacity incentives, and of other payments or financial
collateral which persons may be required to make or provide to a settlement
body;

- provision about the meaning of the expressions referred to in clauses 21(3)
and 22(3).

In addition, capacity market rules will not be able to amend enactments, because
the power to amend enactments in clause 32 is a separate regulation-making
power, not a particularisation of the power to make electricity capacity
regulations.

Subsection (3) sets out that electricity capacity regulations made under clause 21
may confer the power on the Authority to make subsequent capacity market
rules, subject to the conditions that may be specified in the regulations. By virtue
of clause 28(2), this includes power to amend, add to or revoke existing capacity
market rules, including those made by the Secretary of State. The Secretary of
State must, if he exercises this power, impose a duty on the Authority to consult
the persons specified in subsection (4) before making capacity market rules.

Power to make capacity market rules has been included in this Chapter, in
addition to the power to make electricity capacity regulations, to facilitate a
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82.

83.

84.

85.

86.

division of responsibility between the Secretary of State and the Authority for the
governance of, and future amendments to, the secondary legislation
implementing the Capacity Market.

We consider it appropriate for the Secretary of State to retain responsibility for
fundamental policy matters such as whether and when capacity auctions should
be held, the amount of capacity for which capacity auctions should be held, the
appointment of delivery bodies, and the financial obligations to be placed on
electricity suppliers to fund capacity payments; hence provision about these
matters may only be contained in electricity capacity regulations.

However, we consider that it is more appropriate for the Authority to be given
responsibility for making future changes to provisions about other aspects of the
design and operation of the Capacity Market, due to their technical and
specialised nature and the need to ensure that consistency and alignment is
maintained with existing electricity industry arrangements which the Authority
regulates. These will include, for example, provisions about the eligibility criteria
and pre-qualification process for participation in a capacity auction, the process
by which a capacity auction is to be run, the circumstances in which capacity
providers are required to provide electricity or reduce demand for electricity, and
the interaction of these requirements with existing arrangements for balancing
the electricity transmission system.

Accordingly, we envisage that the Secretary of State will use the powers in this
clause to include provisions about the technical design and operation of the
Capacity Market in capacity market rules, and will include provision in electricity
capacity regulations which gives the Authority power to amend or add to those
rules. In making the first capacity market rules, Secretary of State will prepare
them in close collaboration with the Authority.

Flexibility is required to make capacity market rules so that the Capacity Market
design can respond to changing circumstances in the electricity market over time,
and so that the Authority can make these changes once the mechanism is in
operation. Furthermore, the technical content that will need to be provided for
the operation of the Capacity Market will be specialist and complex, Given their
content, and the probable need to cross-refer to provisions in existing industry
licences and codes which are not statutory instruments, we do not consider that it
would be appropriate for capacity market rules to be made by statutory
instrument.

As clause 35 sets out, the first set of capacity market rules to be made by the
Secretary of State under this power must be laid before Parliament in draft for 40
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days before being made, and is subject to a procedure broadly equivalent to the
draft Negative Resolution procedure for statutory instruments. Subsequent
amendments to the rules are to be laid before Parliament but not to be subject to
any parliamentary procedure. The Department judges this distinction to be
appropriate due to the scale of the initial intervention in the electricity market and
the potential significance of the rules, which will set out the technical detail of the
mechanism. However, given that subsequent amendments to the rules will be
incremental and technical and, given that the scope of the rules is limited by the
exclusion of the matters set out in subsection (2), the Department believes
parliamentary scrutiny is not appropriate as these are unlikely to give rise to any
issues of broader interest.

Clause 29: Provision about electricity demand reduction

Power conferred on: Secretary of State

Power exercised by: Regulations (made under the power in clause 21)

Parliamentary procedure: As for the power in clause 21, Affirmative Resolution
in the first instance, Negative Resolution for future
changes

87.The power in clause 29 applies when, by virtue of the power in clause 21, the
Secretary of State makes provision in electricity capacity regulations which relate to
providing capacity by reducing the demand for electricity. Where the power in
clause 29 applies, the Secretary of State can, by regulations, confer functions on a
person or body other than the national system operator.

88.Clause 25 enables the Secretary of State to confer functions on the national
system operator (and the Authority) when making electricity capacity regulations. In
the specific case where the electricity capacity regulations make provision relating
to reducing demand for electricity (as opposed to providing capacity by providing
electricity), it may be desirable to appoint a person or body other than the national
system operator to administer or deliver functions relating to the regime being
implemented to reduce electricity demand. For example, it may prove to be more
cost-effective to appoint a person or body other than the national system operator
to perform functions relating to the regime being implemented to reduce electricity
demand. Alternatively a person or body other than the national system operator
may prove to have the necessary skills or experience required to effectively deliver
the regime.

89. Until the final design of a regime for electricity demand reduction is finalised it is not
possible to know who should administer or deliver functions relating to that regime.
Accordingly, it is necessary for the Secretary of State to have the flexibility which
this clause provides to appoint a person or body other than the national system
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operator in due course and confer functions on that person or body in the electricity
capacity regulations made under clause 21.

90.Since the power in this clause will be exercised as part of exercising the power in
clause 21 Parliament will have an opportunity to scrutinise the exercise of the
power in this clause in accordance with the procedure which is applicable under
that clause.

Clause 30: Enforcement and dispute resolution

Power conferred on: Secretary of State
Power exercised by: Regulations and capacity market rules
Parliamentary procedure: Affirmative Resolution in the first instance,

Negative Resolution for future changes (for
regulations); Negative Resolution in the first
instance; None for future changes (for capacity
market rules)

91. This power enables the Secretary of State to make provision in electricity
capacity regulations under clause 21, and in capacity market rules, about
enforcement of any obligation or requirement imposed by the regulations or the
rules. The Secretary of State may also make provision for functions to be
conferred on any public body or other person in respect of the enforcement of the
rules of the Capacity Market, including imposing financial penalties and making
provision for appeals and dispute resolution.

92. The electricity market currently provides for various different enforcement,
dispute resolution and appeal mechanisms, depending on the particular nature of
the obligation. The Electricity Act 1989 enables the Authority to impose
enforcement orders and fines on licence holders and certain other persons, and
to act as a dispute resolution body in certain cases. Formal and informal dispute
resolution processes are set out in industry codes, including in some instances
provision for reference to arbitration. Given the need to ensure that the Capacity
Market operates effectively in this context, detailed consultation is important
before provision is made as to these matters.

93. The Secretary of State needs the flexibility to set out appeal and dispute
resolution procedures in regulations, and in capacity market rules as decisions
about the most appropriate procedures are dependent on decisions yet to be
taken as to the detailed design of the Capacity Market. In addition, flexibility is
needed to ensure that these arrangements can be amended over time to account
for experience gained in running the Capacity Market.
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94.

The Department judges that it is appropriate for the first set of electricity capacity
regulations to be subject to the Affirmative Resolution procedure, and
subsequent regulations to be subject to the Negative Resolution procedure, for
the reasons explained under clause 21. For provisions made in capacity market
rules, the Department considers that it is appropriate for the first set of rules
made by the Secretary of State to be subject to the Negative Resolution
procedure, with subsequent amendments to the rules not to be subject to any
parliamentary procedure, for the reasons explained in clause 28.

Clause 31: Licence modifications for the purpose of the capacity market

Power conferred on: Secretary of State

Power exercised by: Licences

Parliamentary procedure: Negative Resolution

95. This power enables the Secretary of State to modify the conditions of generation,

96.

97.

supply, transmission, distribution and interconnector licences granted under the
Electricity Act 1989, and industry codes and agreements which are maintained
under those licences. They can also make provision for a new industry code to
be created and maintained, if necessary. The power may only be used for a
purpose related to provision that may be made by or under the Chapter.

Licences granted under the Electricity Act 1989 and codes form a core part of the
existing arrangements governing the electricity market in Great Britain. The
Department anticipates that various amendments will be required to licences and
codes in order to effectively address the complexity of full integration of the
Capacity Market with existing electricity market arrangements. The Department
may also judge that it is more appropriate to include provisions in a code, rather
than electricity capacity regulations, if they are to correspond with or be aligned
with provisions in an existing industry code such as the Balancing and Settlement
Code. This might be the case, for example, in relation to provisions about the
application of existing arrangements for balancing the electricity transmission
system to persons holding a capacity agreement.

Clause 53 provides that the Secretary of State may only make licence or code
modifications if they are first laid before Parliament for 40 days and neither
House disapproves of the measure during that time. In calculating the 40-day
period, no account is taken of periods where Parliament is dissolved or
prorogued or where both Houses are adjourned for more than four days. This is
broadly analogous to the draft Negative procedure used for statutory instruments.
By virtue of clause 5310), the Secretary of State must publish details of code
modifications as soon as is reasonably practicable after they have been made.
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98.

99.

The Department considers that this is an appropriate level of parliamentary
scrutiny for the measures that could be taken using these powers. The procedure
being adopted has been used in equivalent situations; see, for example, section
32 of the Energy Act 2010.

Licence and code modifications tend to be technical and complex. Owing to the
nature of the documents they are amending, they are not drafted in a way that
makes it appropriate to include them in a statutory instrument, or for them to be
scrutinised by the Joint Committee on Statutory Instruments as though they were
legislation. The Committee may also wish to note that the Authority would be able
to make licence modifications under section 11A of the Electricity Act 1989 with
no requirement for parliamentary scrutiny.

Clause 32: Amendment of enactments

Power conferred on: Secretary of State
Power exercised by: Regulations
Parliamentary procedure: Affirmative Resolution

100. This power allows the Secretary of State to amend or repeal section 47ZA of the

101.

102.

Electricity Act 1989 regarding the annual report by the Authority on security of
electricity supply; amend section 172 of the Energy Act 2004 regarding the
Secretary of State’s annual report on security of energy supplies; amend section
25 of, and Schedule 6A to, the Electricity Act 1989 regarding enforcement of
obligations of regulated persons; and to make consequential amendments (or
repeals or revocations) to any other enactment as the Secretary of State
considers appropriate, as part of making provisions for the Capacity Market.

In relation to paragraphs (a) and (b) of this clause, the current reporting
requirements of the 1989 Act and Energy Act 2004 require that the Authority
provide a report to the Secretary of State on the capacity required for electricity
security of supply. It is likely that the Authority’s statutory reporting requirements
and the annual report will not continue to be fit for purpose as the Capacity
Market is implemented and evolves. Therefore the provisions in (a) and (b) would
be used to amend the Acts to avoid duplication and contradiction.

Paragraph (c) allows for the amendment of the 1989 Act to ensure that certain
obligations of participants in the Capacity Market can be enforced by the
Authority under the civil enforcement regime set out in the 1989 Act. We
anticipate that Schedule 6A of the 1989 Act will need to be amended so that the
persons subject to the enforcement regime are listed in here, referencing the
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particular obligations they are subject to. For example, providers of demand side
response are not subject to the current civil enforcement regime and so are not
currently mentioned in section 25 or Schedule 6A of the 1989 Act.

103. These amendments could not be set out in primary legislation before the
Secretary of State makes electricity capacity regulations setting out the
obligations of Capacity Market participants. Consequently it is appropriate for a
delegated power to be given to the Secretary of State to use regulations to make
any necessary amendments to the existing legislation for effective
implementation of the Capacity Market.

104. This is a Henry VIII power and we therefore consider that the Affirmative
Resolution procedure is justified. We consider that the power is sufficiently limited
in scope that a strengthened scrutiny procedure is not necessary.

CHAPTER 4 AND SCHEDULE 2: Investment Contracts

Schedule 2 Paragraph 5: Investment contract counterparty

Power conferred on: Secretary of State
Power exercised by: Order
Parliamentary procedure: None

105. Paragraph 5 contains a power to designate, by order made by statutory
instrument, two categories of person, as a counterparty for investment contracts.
These are either a company under the Companies Act 2006 or a public authority
— see paragraph 5(2)(a) and (b). Where a person has been designated as an
investment contract counterparty, then the Secretary of State may make a
transfer scheme transferring rights and liabilities under an investment contract to
them (see paragraph 16) and regulation-making powers in this Schedule are
exercisable in relation to them (see, for example, paragraph 14).

106. It is considered appropriate to take a power to designate a counterparty to
provide for flexibility rather than specify the counterparty on the face of the Bill.
For example, an order-making power ensures that an appropriate body can be
chosen to be the counterparty, in the event that it is necessary to make a transfer
scheme under paragraph 16, and to do this taking on board knowledge of how
investment contracts have operated in previous years.

107. The appointment of an investment contract counterparty is, in the Department’s
view, a largely administrative exercise. In addition, designation can only take
place with the consent of the party in question and the party can withdraw their
consent to being designated on notice (see paragraph 5(3) and (5)(b)).
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108.

Consequently, the Department judges that it is appropriate to appoint this
counterparty by order without parliamentary procedure — though given an order is
made by SlI, it will be published. See also the precedents referred to in paragraph
12 above for the power by order to designate a CFD counterparty under clause 7.

Schedule 2 Paragraph 6: Regulations for the purposes of investment contracts

Power conferred on: Secretary of State
Power exercised by: Regulations
Parliamentary procedure: Negative Resolution unless containing provisions

109.

110.

111.

under paragraph 7 or 8, in which case Affirmative
Resolution

This paragraph provides a regulation-making power for the Secretary of State to
make further provision about or in connection with investment contracts. These
powers are then particularised in paragraphs 7 through to 12, in paragraph 14(2),
16(2) and in the definition of “electricity supplier” in paragraph 4(1) (see
paragraph 6(2) of the Schedule).

Explanations for most of these particularised powers are provided separately in
this document. However, it is worth noting that paragraph 16(2), which is not
dealt with separately, expressly provides for regulations to make provision for an
investment contract to be treated as a CFD for the purposes of provision made
by or by virtue of Chapter 2, if the rights and liabilities under the contract are
transferred to a CFD counterparty through a scheme made under paragraph 16.
The underlying purpose of the power is to ensure that there can be a
unified/common regime for how CFDs and investment contracts are treated
where a CFD counterparty body is a contracting party to both. The Department
considers that it is appropriate to leave such provision to delegated legislation
because what it will say will largely be dependent on what other provision is
made in other delegated legislation — namely such legislation made under Part 2.
In addition, it considers that the Negative Resolution procedure is appropriate
because the power is only likely to be used to apply provision that either already
has Parliamentary approval or to apply provision in regulations that have been
subjected to the Negative Resolution procedure.

Paragraph 6 expressly provides for regulation-making powers to make different
provision for different cases etc., and powers to make incidental, supplementary,
consequential or transitional etc. provision — which we consider normal drafting
practice in order to provide for certainty about the range of regulation-making
powers (see, for example, section 104 of the Energy Act 2008).
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112.

113.

114.

115.

The regulations are to be made by statutory instrument, and will be subject to the
Negative Resolution procedure involving both Houses unless they contain
provision made under paragraph 7 or paragraph 8 (see below), in which case
they will be subject to the Affirmative Resolution procedure (see sub-paragraphs

(4) to (6)).

The Department considers that it is appropriate for the Secretary of State to have
the powers in paragraph 6 to make delegated legislation in connection with
investment contracts because they provide for flexibility in connection with the
administration or running of such contracts — which will be a new phenomenon
and which may last for 15 or more years. Therefore, lessons which may be
learned over time about the operation of these contracts could be appropriately
incorporated into legislation, which may be quite technical and detailed, without
the need to obtain a further Act of Parliament.

In addition, the Department considers that generally the Negative Resolution
procedure is appropriate for regulations made under paragraph 6. This is, firstly,
because the powers here are largely confined to a narrow class of contracts
(investment contracts), which must have been entered into before a certain date
(31° December 2015 or if earlier, the date on which regulations under clause
10(3) come into force) and which must have been laid in Parliament together with
a statement by the Secretary of State covering certain significant matters such as
the likely costs to consumers and ensuring security of supply of electricity in the
UK (on those matters see clause 5 and paragraph 1(6) of Schedule 2). Secondly,
the powers are not, by and large, expressed to cover matters where one would
expect the Affirmative Resolution procedure (such as a Henry VIII power or a
power to raise a levy). Indeed, where the powers are amplified in other
paragraphs in the Schedule, in those appropriate cases the Affirmative
Resolution procedure is applied.

Finally, it is worth noting that paragraph 13 imposes obligations on the Secretary
of State to consult before making regulations. Not only will the Secretary of State
be required by the Bill here to consult the three devolved administrations but also
those most likely to be directly affected by regulations. Therefore, there is an
important procedural constraint imposed on the exercise of the regulation-making
powers in Schedule 2. A statutory duty to consult requires that an opportunity is
given to make representation within a reasonable time and for any received to be
conscientiously taken into account when finalising proposals.
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Schedule 2 Paragraph 7: Supplier obligation

Power conferred on: Secretary of State

Power exercised by: Regulations

Parliamentary procedure: Affirmative Resolution

116. This paragraph expressly provides the power for the Secretary of State to make

117.

118.

119.

regulations placing obligations on electricity suppliers to make payments to the
Secretary of State for various purposes. In addition, it obliges the Secretary of
State to make Regulations placing obligations on electricity suppliers to make
payments to an investment contract counterparty, or a CFD counterparty for
various purposes. These purposes include enabling the Secretary of State or an
investment contract or CFD counterparty to make payments under investment
contracts, to meet other costs that the Secretary of State considers appropriate,
to hold sums in reserve, and to cover losses in the case of insolvency of an
electricity supplier. Regulations may also require suppliers to post collateral
against future payments (see paragraph 7(4)).

Regulations may also include provisions setting out how the Secretary of State
must calculate the amounts owed to the Secretary of State, investment contract
or CFD counterparty by suppliers, enabling the Secretary of State to issue
notices requiring the payment of such amounts, and about the enforcement and
settlement of disputes relating to notices requiring payment. Regulations which
impose a duty on electricity suppliers for the payment of sums must also impose
a duty on the person to whom such sums are to be paid in relation to the
collection of such sums.

The Department judges that it is appropriate that these powers be delegated to
the Secretary of State, as the detailed technical and administrative nature of the
provisions makes it inappropriate for them to be included in primary legislation.
Furthermore, the powers are limited in scope to cover matters connected with
investment contracts. Additionally, before making regulations under this power,
the Secretary of State must consult electricity suppliers amongst other parties
(see paragraph 13(2)), ensuring that the persons most directly affected by the
regulations will have the opportunity to express their views on their design.
Precedents for obligations to be imposed on suppliers for payments or other
financial requirements through secondary legislation are contained in section 9 of
the Energy Act 2010 and in section 33 of the Electricity Act 1989 (as originally
enacted).

Since the exercise of these powers involve requiring payments from electricity
suppliers or imposing other financial obligations, the Department judges that it is
appropriate that they should be subject to the Affirmative Resolution procedure to
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ensure Parliament has the opportunity for detailed scrutiny and approval before
regulations are made.

Schedule 2 Paragraph 8: Payments to electricity suppliers
Power conferred on: Secretary of State

Power exercised by: Regulations

Parliamentary procedure: Affirmative Resolution

120.

121.

122.

123.

This paragraph expressly enables the Secretary of State to make regulations
about the amounts which must be paid by the Secretary of State, an investment
contract counterparty or a CFD counterparty to electricity suppliers out of sums
received under an investment contract.

Investment contracts will specify that the parties to the contract must make
payments to each other based on the difference between a strike price and a
market reference price (see paragraph 1(1)(c)), with payments being made by
the Secretary of State or a counterparty to the generator if the strike price is
higher than the reference price, and vice versa if it is lower. Regulations made
under this paragraph would make it possible to ensure that when the reference
price was higher than the strike price for a contract, the Secretary of State or
counterparty must pass payments received from the generator on to electricity
suppliers, where suppliers fund payments under an investment contract by virtue
of regulations under paragraph 7.

The Department judges that it is appropriate that this power be delegated to the
Secretary of State, as the detailed technical and administrative nature of the
provisions makes it inappropriate for them to be included in primary legislation.
Moreover, it is intended only to make regulations here where regulations are
made under paragraphs 7(1) and 7(2) — i.e. in circumstances where suppliers
fund an investment contract and should, therefore, benefit where the reference
price is higher than the strike price.

The Department judges that it is appropriate that regulations made under
paragraph 8 should be subject to the Affirmative Resolution procedure. This is to
ensure that Parliament has opportunity for detailed scrutiny and to approve any
regulations before they are made
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Schedule 2 Paragraph 9: Application of sums

Power conferred on: Secretary of State
Power exercised by: Regulations
Parliamentary procedure: Negative Resolution

124. The regulation-making powers in paragraph 9(1) and (2) are concerned with the
apportionment of monies received in connection with investment contracts or
CFDs in circumstances where the Secretary of State, investment contract
counterparty or CFD counterparty is unable to meet all the obligations under an
investment contract or CFD in full — such as in the case of where a supplier fails
to meet its obligations under regulations made under paragraphs 7(1) and 7(2).
For example, regulations made under this paragraph may specify how sums
collected through the supplier obligation should be apportioned between
investment contracts and CFDs in such circumstances.

125. Paragraph 9(3) and (4) provide that regulations may also make provision about
the use of sums held by the Secretary of State or a counterparty, and in particular
whether they should or should not be paid into the Consolidated Fund. For
example, a surplus might be required to be spent on administration in a
forthcoming year or instead paid into the Consolidated Fund.

126. The Department judges that it is appropriate that this power be delegated to the
Secretary of State. Any provision in regulations is likely to be very detailed and
technical in nature, with a relatively narrow purpose. Additionally, before making
regulations under this power, the Secretary of State must consult electricity
suppliers and any electricity generator who is party to an investment contract
(see paragraph 13(3)), ensuring that the persons most directly affected by the
regulations will have the opportunity to express their views and have these taken
into account before regulations here are made. The Department also considers
that the Negative Resolution procedure is appropriate, since the regulations
should deal with the application of sums raised through a supplier obligation,
which will need to be made through regulations subject to the Affirmative
Resolution procedure and therefore be subject to significant Parliamentary
scrutiny.

Schedule 2 Paragraph 10: Information and advice

Power conferred on: Secretary of State
Power exercised by: Regulations
Parliamentary procedure: Negative Resolution

127. This paragraph sets out detailed powers to make regulations about the provision
and publication of information, including the giving of advice. For example,
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regulations may require an investment contract counterparty, a CFD
counterparty, the Gas and Electricity Markets Authority, or the Northern Ireland
Authority for Utility Regulation to provide information or advice to the Secretary of
State (or, any another person as specified in regulations), or require electricity
suppliers to provide information to the Secretary of State or an investment
contract or CFD counterparty. Regulations may also make provision to protect
against the disclosure of confidential or sensitive information, and for the
enforcement of any of requirements imposed under regulations here.

128. One of the purposes behind these powers is to facilitate the Secretary of State
and a counterparty body having access to adequate information so that the
former can monitor investment contracts or manage and administer them where
he remains a party and the latter can properly manage and administer them
(where contracts are transferred to them). For example, the Secretary of State
could require a counterparty to provide information relating to the payments
received and made under investment contracts, to enable the Secretary of State
to assess their continuing impact on consumers and to take that information into
account when making decisions about the regime for CFDs under Chapter 2 of
the BiIll.

129. It is considered that details about the provision of information and advice would
be most appropriately dealt with in secondary legislation. As the Secretary of
State must consult any person upon whom a requirement is imposed by
regulations under paragraph 10(2) before making regulations (see paragraph
13(7)), and in view of the administrative nature of the potential provisions, the
Negative Resolution procedure is considered to be sufficient. There are
precedents for this approach in for example, section 73(5) of the Care Standards
Act 2000 (see also section 118(3) of that Act) or section 14(3) of the Teaching
and Higher Education Act 1998 (see also section 42(2) of that Act) or section 190
of the Pensions Act 2004 (see also section 316 of that Act).

Schedule 2 Paragraph 11: Investment contracts: functions of the Authority

Power conferred on: Secretary of State
Power exercised by: Regulations
Parliamentary procedure: Negative Resolution

130. This paragraph enables functions to be conferred, by regulations, on the Gas and
Electricity Markets Authority (see the definition of “Authority” in clause 131(1)) for
the purpose of offering advice to, or making determinations on behalf of, a party
to an investment contract. As a statutory body, the Authority can only have the
functions that have been expressly or impliedly conferred on it by legislation.
Therefore, this provision is primarily intended to be facilitative, to enable the
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131.

132.

Authority to be empowered to offer services to the Secretary of State, an
investment contract or CFD counterparty (as parties to an investment contract),
or a generator which is a party to an investment contract. For example services
may relate to monitoring eligibility of generation stations or auditing metering
dates for the purpose of assessing when conditions within investment contracts
have been met and payments should start flowing.

The flexibility provided by regulations is considered suitable here because it
would permit any powers to be amended or supplemented from time to time, as
experience of administering investments contracts grows with the views of
interested parties being taken on board. In addition, the conferring of functions
here may need to relate to the terms of certain investments contracts and
therefore, could be quite technical or detailed.

The exercise of these powers would not directly impact any person other than the
Authority. In addition, before making any regulations here, the Secretary of State
will be under a statutory obligation to consult the Authority (see paragraph 13(4)).
Therefore, the Negative Resolution procedure is considered appropriate by the
Department.

Schedule 2 Paragraph 12: Enforcement

Power conferred on: Secretary of State

Power exercised by: Regulations

Parliamentary procedure: Negative Resolution

133. This paragraph expressly enables the Secretary of State to make regulations

134.

providing for obligations under regulations under Schedule 2 to be enforceable by
either the Gas and Electricity Markets Authority, or by the Northern Ireland
Authority for Utility Regulations, as if they were relevant requirements on a
regulated person under either section 25 of Electricity Act 1989 or Article 41A of
the Energy (Northern Ireland) Order 2003, respectively. The legislation
mentioned here permits the authorities in question to make orders (subject to
procedural safeguards — see, for example, sections 26 and 27 of the 1989 Act)
for the purposes of securing compliance with “relevant requirements” or to
impose penalties (again subject to certain procedural safeguards, see for
example, section 27A of the same Act) where “relevant requirements” are
breached.

Before making any regulations here, the Secretary of State will be under a
statutory obligation to consult the Authority and the Northern Ireland Authority,
and electricity suppliers (see paragraph 13(4),(5), and (6)). The main purpose for
which these regulation-making powers are likely to be used is for the purposes of
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135.

136.

enforcing requirements under regulations which are imposed on licensed
electricity suppliers.

It is considered appropriate that such provision should be contained in
subordinate legislation because it will relate to the enforcement of obligations
contained in subordinate legislation but which in each and every case it may not
be appropriate to treat as “relevant requirements”. In other words, a regulation-
making power enables an appropriate choice to be made in each case.

The Negative Resolution procedure is considered appropriate by the Department
because the power extends to applying pre-existing legislation for a defined
purpose. In other words, the powers are not at large about the methods of
enforcement to be used nor about how to go about enforcement.

Schedule 2 Paragraph 14: Duties of an investment contract counterparty and a
CFD counterparty

Power conferred on: Secretary of State

Power exercised by: Regulations

Parliamentary procedure: Negative Resolution

137. This paragraph expressly provides regulation-making powers to make provision

138.

imposing controls on an investment contract counterparty or a CFD counterparty
— to make provision governing the behaviour of such in connection with
investment contracts. For example, provision may require the body to enter into
arrangements connected with investment contracts (such as contracting with a
third party to provide a settlement service), may specify things that the body may
or must do or not do, or may confer further powers on the Secretary of State to
direct a counterparty (which because of paragraph 14(1)(a) the body would be
obliged to comply with).

The principal purpose behind this power is to enable the Secretary of State to
ensure that the counterparty acts appropriately and in the public interest,
specifically in the interests of consumers with regards to investment contracts.
For example, regulations could require that where a generator that is party to an
investment contract approaches a counterparty with a request to vary a term of
the contract, the consent of the Secretary of State must be obtained before
agreeing to any variation — see, for example, paragraph 14(3)(b). Or instead, if
legal proceedings are commenced against a counterparty in connection with an
investment contract, a requirement could be imposed that the Secretary of State
must be consulted on how the body conducts its defence (see paragraph

14(3)(c))-
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139.

140.

It is in the Department’s view appropriate that these provisions be made in
secondary legislation, given their potentially detailed and technical nature.
Moreover, flexibility is needed to ensure that the arrangements under which the
Secretary of State exercises control can be amended over time to account for
experience gained in overseeing investment contracts. Investment contracts will
be long term, potentially running for 15 or many more years, and a power
enables controls to be fine-tuned or downgraded to be made less burdensome.

It should also be added that the Department considers that the Negative
Resolution procedure is appropriate. An investment contract counterparty or CFD
counterparty is the only category of person that will be directly affected by
regulations under this paragraph and its continued existence as such a body (and
therefore, potentially subject to the controls here) is a matter within its control
since it can withdraw its consent to be designated as such.

Schedule 2 Paragraphs 16-18: Transfers

Power conferred on: Secretary of State

Power exercised by: Scheme

Parliamentary procedure: None

141. Paragraphs 16 to 18 provide powers to the Secretary of State to make transfer

142.

143.

schemes to transfer property, rights or liabilities to and from various parties
(which are supplemented in clause 132) and introduce a duty on the Secretary of
State to transfer investment contracts to the CFD counterparty once certain
conditions are met.

Paragraph 16 provides the principal power to transfer property, rights and
liabilities:
i. from the Secretary of State to a person designated as an investment contract
counterparty or a CFD counterparty;
ii. from an investment contract counterparty to a CFD counterparty; or
iii. from a person who has ceased to be an investment contract counterparty to
another designated as such.

Paragraph 16 also introduces a duty on the Secretary of State to transfer
investment contracts from the Secretary of State or an investment contract
counterparty to the CFD counterparty (unless he considers it appropriate in all
the circumstances of the case not to do so) once the following three conditions
are satisfied:

i. The BIll provisions relating to investment contract have expired (31

December 2013);
ii.  The CFD counterparty has been designated; and
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144.

145.

146.

147.

iii.  Supplier Obligation Regulations under clause 9(1) are in effect.

Paragraphs 17 and 18 particularise the power in paragraph 16 — so that, for
example, under paragraph 17(1)(c) provision might be made substituting a
transferee as a party to legal proceedings or a scheme can provide for
compensation to be paid.

Investment contracts are transitional measures intended to provide confidence to
investors / developers ahead of full implementation of CFD regime under Chapter
2. To provide this confidence, it is necessary for the Secretary of State to be able
to enter into investment contracts and administer the contracts if necessary..
These provisions enable the Secretary of State to transfer all rights and
obligations under investment contracts that he has entered into, to a person
designated as a CFD counterparty under the powers in clause 7. To cover a
situation where a CFD counterparty has not been established, the provisions also
enable the Secretary of State to transfer all rights and obligations under
investment contracts to a person designated as an investment contract
counterparty under paragraph 5(1) of this Schedule, and to transfer the rights and
obligations from a person who has ceased to be an investment contract
counterparty to another designated as such.

The Department considers that is it appropriate to take delegated powers to
make transfer schemes for a variety of reasons. Firstly, the contents of any
transfer scheme will need to be tailored to the facts at the time (for example, in
relation to the terms of the specific investment contract and what the continuing
rights and liabilities are under it) and are likely to be very detailed and technical in
nature. Secondly, whilst the making of a scheme is not made explicitly subject to
a requirement, to get the consent of the transferee (an investment contract
counterparty or CFD counterparty), a person cannot be designated as a
counterparty without their consent (which could, therefore, be given around the
time a scheme is made if a new counterparty is required) and a counterparty, if
dissatisfied with the proposed terms of a transfer scheme, would be entitled to
withdraw their consent to be a counterparty — effectively giving a counterparty a
veto over a scheme affecting them. Finally, under some circumstances (for
example if a counterparty withdrew their consent to be designated as a
counterparty), a transfer scheme might be required to be put in place very quickly
and certainly sooner that the time it would be likely to take to enact additional
primary legislation.

As is usual, the power to make transfer schemes is not subject to any
Parliamentary procedure — see, for example, section 8 of the Academies Act
2010 or section 106 of the Local Government Act 2003 or section 39 of the
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Marine and Coastal Access Act 2009. Transfer schemes are technical and often
contain detail that is commercially sensitive, confidential or which are personal
data. It is therefore usually inappropriate for transfer schemes to be published
and laid before Parliament and scrutinised.

Schedule 2 Paragraph 19: Licence modifications

Power conferred on: Secretary of State

Power exercised by: Licence / code modification document

Parliamentary procedure: Draft Negative Resolution

148. The powers under paragraph 19 enable the Secretary of State to amend

149.

150.

151.

electricity generation, transmission and distribution licences, the standard
conditions of such licences and documents maintained in accordance with these
licences (see sub-paragraph (1)(a) to (c)). The powers are similar to those in
clause 20 of the Bill but the purposes for which the power are exercisable are
narrower — in the current case limited to allowing or requiring services to be
provided to the Secretary of State, an investment contract counterparty or a CFD
counterparty, or for the purpose of enforcing obligations under an investment
contract.

The nature of the licence modification power is detailed in further in clause 48(8)
and (9) — which, for example, permit modifications to be very specific (for
example, relating to particular licences or to differ between licences) or more
general in their application or to allow for transitional, incidental etc provision to
be made. Specifically, the powers are expressed (see subsection (9)(c)) to
extend to do any of the things authorised by section 7(2A), (3) and (4) of the
Electricity Act 1989. (These subsections relate to requiring or restricting licence
holders from doing things they are authorised to do under licences, requiring
them to comply with directions or obtaining consent before doing or not doing
things or getting prior approval, and incorporating contracts or other documents
into licences).

The powers may be used, for example, to make amendments to the Balancing
and Settlement Code (BSC) to enable the BSC company to assist suppliers and
generators in settling payments due under investment contracts.

Amendments have the potential to be very detailed and technical in nature and
would relate to documents issued under powers in primary legislation (section 6
of the Electricity Act 1989) and therefore, it is thought appropriate to leave any
necessary amendments to subordinate legislation (rather than amending them
directly by the Bill).
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152. Clause 53 provides that the Secretary of State may only make licence (or other
permitted) modifications if they are first laid before Parliament in draft and if
during the 40 days starting on the day they are laid, neither House of Parliament
disapproves them. In calculating the 40-day period, no account is taken of
periods where Parliament is dissolved or prorogued or where both Houses are
adjourned for more than four days. This is broadly analogous to the draft
Negative procedure used for statutory instruments. By virtue of clause 44(10), the
Secretary of State must publish details of code modifications as soon as is
reasonably practicable after they have been made.

153. The Department considers that clause 53 provides for an appropriate level of
parliamentary scrutiny for the measures that could be taken using the powers in
paragraph 19. The procedure being adopted has been used in equivalent
situations; see, for example, section 32 of the Energy Act 2010. The procedure
allows the Secondary Legislation Scrutiny Committee to scrutinise the
modifications and report them to the House if appropriate.

CHAPTER 5: Conflict of Interest and Contingency Arrangements

Clause 39: Modifications of transmission and other licences: business

separation

Power conferred on: Secretary of State

Power exercised by: Licence / code modification document
Parliamentary procedure: Draft Negative Resolution

154. This power allows the Secretary of State to modify the conditions of electricity
licences and codes for the purposes of imposing business separation measures
between:

i. the system operator's EMR delivery and system operation functions (or any
combination of these); and
ii. any other functions.

155. The power can only be exercised where the business separation measures are
necessary or desirable as a result of the conferral of new EMR delivery functions
(relating to the CFD, capacity market and investment contracts) on the national
system operator.

156. Subsection (6) gives a non-exhaustive list of the types of business separation
measures which the power could be exercised to impose. These include, for
example, requiring functions to be carried out in a separate location, or on
separate IT systems, or requiring information barriers to be put in place. This
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157.

158.

159.

160.

161.

162.

power may also be exercised to impose a requirement for certain functions to be
carried out by a wholly separate body corporate, however this sort of measure
may only be used to ring-fence the national system operator's EMR delivery
functions (not its system operation or other functions) in a wholly separate
company. The power is therefore clearly prescribed in the primary legislation.

The Department has been working jointly with Ofgem to assess the scale and
extent of potential conflicts of interest, and launched a public consultation on the
issue alongside the Bill, which closed in January 2013. The response , being
prepared jointly by Ofgem and the Department, and published on Monday 22"
April in advance of Commons Report stage, sets out the approach that the
Department will take to tackle at potential conflicts of interest. The measures will
provide protection against potential conflicts of interest while ensuring that key
synergies between National Grid’s new EMR role and its existing role are
retained. However we will need to keep these measures under review should
new conflicts emerge and - so we consider that the flexibility to impose targeted
measures in the future, if deemed necessary, justifies the delegation of these
powers.

It is also important that any business separation measures are tailored to the
particular circumstances that exist when a conflict of interest comes to light. The
need for an exercise of discretion, tailored to the facts at the time, means that the
Department considers that the Secretary of State should be given a power to
determine the most appropriate way to deal with a conflict of interest if it should
arise.

It may also be the case that, in any one of the situations described in the power,
the Department will wish to take action more quickly than the usual timetable for
primary legislation would allow. The potential need for a quick response also
suggests that a delegated power is appropriate.

The Department will also carry out consultation before imposing business
separation measures. Subsection (8) requires the Secretary of State to consult
the holders of licences being modified, Ofgem and any other persons that the
Secretary of State considers appropriate before making any modifications.

In addition, no codes or related agreements are currently contained in legislation,
and it would be extremely unusual for modifications to them to be included in an
Act of Parliament.

In contrast to the provision made in the draft Energy Bill published in May 2011,
the Department has added provision for Parliamentary scrutiny of modifications
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made using this delegated power.

163. Clause 53 provides that the Secretary of State may only make licence or code
modifications if they are first laid before Parliament for 40 days and neither
House disapproves of the measure during that time. In calculating the 40-day
period, no account is taken of periods where Parliament is dissolved or
prorogued or where both Houses are adjourned for more than four days. This is
broadly analogous to the draft Negative procedure used for statutory instruments.
By virtue of clause 53(10), the Secretary of State must publish details of code
modifications as soon as is reasonably practicable after they have been made.

164. The Department considers that this is an appropriate level of parliamentary
scrutiny for the measures that could be taken using these powers. The procedure
being adopted has been used in equivalent situations; see, for example, section
32 of the Energy Act 2010. The procedure allows the Secondary Legislation
Scrutiny Committee to scrutinise the modifications and report them to the House
if appropriate.

165. Licence and code modifications tend to be technical and complex. Owing to the
nature of the documents they are amending they are not drafted in a way that
makes it appropriate to include them in a statutory instrument or for them to be
scrutinised by the Joint Committee on Statutory Instruments as though they were
legislation. The Committee may also wish to note that the Authority would be able
to make equivalent provision with no requirement for parliamentary scrutiny.

Clause 40: Power to transfer EMR functions

Power conferred on: Secretary of State

Power exercised by: Order

Parliamentary procedure: Negative Resolution
and,

Schedule 3: Orders under section 30: transfer schemes
Power conferred on: Secretary of State

Power exercised by: Transfer Scheme
Parliamentary procedure: None

166. This power enables the Secretary of State to transfer the EMR delivery functions
from the national system operator to a different delivery body. The power is
exercisable by Order subject to the Negative Resolution procedure (see clause
41(6) and (7)). Clause 41 supplements the power, particularly by including a
power to introduce a fee charging regime in certain situations.

167. The Department considers that the system operator is particularly well-suited to
carry out the role of delivery body for the CFD and Capacity Market schemes.
However, it is possible that circumstances may change, and the Department
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168.

169.

170.

171.

considers it prudent to be able to confer the EMR delivery functions on a different
delivery body if necessary, in order to ensure that the EMR schemes are
successful.

This power therefore enables the Secretary of State to transfer the functions to
another, consenting, delivery body. The functions may be transferred to the
Secretary of State or to any other public or private sector body the Secretary of
State considers appropriate. In order to give practical effect to the transfer of the
functions, Schedule 3 confers on the Secretary of State a power to transfer
property, rights and liabilities in connection with a transfer of the functions.

The power may only be exercised in five situations:
I. upon a request from the system operator for the EMR delivery functions to be
removed,;

ii. where an energy administration order is in force under the special
administration regime for network companies in the Energy Act 2004,

iii. where there has been a change of control of the system operator and, as a
consequence, the Secretary of State considers that it is necessary or desirable
to transfer the functions;

iv. where the Secretary of State considers that the system operator is failing to
perform its EMR delivery functions effectively and efficiently, but only after
giving the national system operator an opportunity to improve its performance;
and

v. where the Secretary of State considers that it is necessary or desirable to
transfer the functions in order to further the purposes of the EMR schemes (for
the CFD, the purpose of encouraging low carbon investment; for the capacity
market, the purpose of providing capacity to meet the demands of electricity
consumers).

Where the Secretary of State has exercised the power to transfer the EMR
delivery functions to an alternative delivery body, subsection (7) of this clause
contains a further power which allows the Secretary of State to make a further
order to transfer these functions either to another alternative delivery body or
back to the system operator (in both cases with the consent of the transferee).

The powers also enable the Secretary of State to make consequential
amendments to legislation. It is envisaged that these would be used to amend
the provisions in Chapters 2 and 3 (and Schedule 2) of the resulting Energy Act,
and any subordinate legislation made using the enabling powers conferred by
those sections; it is not obvious that any other enactments would need to be
amended as a result of a decision to transfer the EMR delivery functions to a
different person.
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172.

173.

174.

175.

176.

Clause 41(1) and (2) allows the Secretary of State to include provision requiring
fees to be paid to an alternative delivery body. The levels of fees would be set
out in the order. The national system operator can recover its administrative
costs through existing mechanisms, under the oversight of the Gas and
Electricity Markets Authority. However, those mechanisms are unlikely to be
available to alternative delivery bodies, so a fee charging system is considered
appropriate to cover all or some of an alternative delivery body’s costs. Fee
levels and any subsequent changes in fee levels would be drawn to special
attention of the Joint Committee on Statutory Instruments and the Secondary
Legislation Scrutiny Committee of the House of Lords in the explanatory
memorandum accompanying the order.

The Department cannot foresee a time when it would definitely want the EMR
delivery functions to transfer a different body, only situations where it might wish
to transfer them. Similarly, the Department cannot be sure which EMR delivery
functions might need to be transferred in such a situation. Finally, it cannot tell in
advance which person will be in the best position to take over the EMR delivery
functions.

The need for an exercise of discretion, tailored to the facts at the time, means
that the Department considers that the Secretary of State should be given a
power to determine the most appropriate way to deal with the situation if it should
arise.

It is also likely that, in any one of the situations described in the power, the
Department will wish to take action more quickly than would normally be
compatible with the timetable primary legislation allows. That likelihood of the
need for a quick response also suggests that a delegated power is appropriate.
In a situation where the national system operator was in a difficult financial
situation or where concerns arose from a change of control, a delay in
transferring the functions might undermine the market’s faith in the administration
electricity market reform schemes with subsequent impacts on security of
electricity supplies and/or on the cost of the schemes; ultimately the consumer
would pay.

The power to make tra