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Freedom of Information Request 
You asked for the following information from the Residential Property:

“Please provide in respect of what the court of appeal calls “(whether there should be) any presumption for or against a finding of reasonableness of costs, or standard, under section 19”:

A copy – since the date of your appointment as President: - 

a) of all guidance issued (from whatever source) issued to (i) legal members (ii) surveyor members & (iii) “lay” members on, or which includes, the subject of burden of proof (presumption) in section 19 cases.
b) of all training material members (i) – (iii) on, which includes the subject of burden of proof (presumption)”

c) of all circulars the contents of which would be communicated directly or indirectly to the said members on the subject in question

d) of all other documents, communications or information which may have had a bearing during your Presidency on the subject of the burden of proof (presumption) or which includes that subject & which may have influenced the approach of all the said members to dealing with that subject”
You sent a further letter which asked for the following information;

“Please supply a blank copy of any other (& so meaningless) “conflict of interest form” which you issue.”
Your request has been handled under the Freedom of Information Act 2000 (FOIA).

The Residential Property only holds information dating back to 2010.  To find out what information existed our training director, who is responsible for circulating guidance and providing training to Residential Property members, was asked to provide any papers he held in response to your query. He has provided the information in document marked Annex A.
In response to your second request, a copy of the conflict of interest form (Annex B) has been enclosed.
ANNEX A

TRAINING/GUIDANCE ON BURDEN OF PROOF

Lawyer Chair Induction Training – September 2011 and June 2013

· Whose is the burden of proof?

In general, there is no burden of proof as such. The Court of Appeal considered this issue, amongst others, in relation to service charges in Yorkbrook Investments Ltd v Batten [1985] 2 EGLR 100. Wood J said – 

“...we can find no reason for suggesting that there is any presumption for or against a finding of reasonableness of standard or of costs. The court will reach its conclusion on the whole of the evidence. If the normal rules of pleadings are met, there should be no difficulty. The landlord in making his claims for maintenance contributions will no doubt succeed unless a defence is served saying that the standard or the costs are unreasonable........If the tenant gives evidence establishing a prima facie case, then it will be for the landlord to meet those allegations and ultimately the court will reach its decisions. The question of a reasonable charge arises in claims for a quantum meruit and the courts over the years have not been hampered by problems about the burden of proof.”

In 2005, an LVT referred to the above case in Tourisma v Port East Apartments LON/00BG/2004/0013 and determined that the applicant tenant must bring forward enough evidence to establish a prima facie case that costs were not reasonably incurred and only if this is done does the burden transfer to the respondent to show that the costs were, in fact, reasonable.

Of course, a lot of water has passed under the bridge since 1985 and the decision of one LVT does not create a precedent for other LVT cases, but it seems to me that the general principles expressed by Wood J, above, still hold good.

On the burden of proof, Lord Justice Sedley. in Daejan Ltd v Benson and others [2011] EWCA Civ 38, said

“It is common for advocates to resort to this when the factual case is finely balanced; but it is increasingly rare in modern litigation for the burden of proof to be critical. Much more commonly the task of the tribunal of fact begins and ends with its evaluation of as much of the evidence, whatever its source, as helps to answer the material questions of law. In nine cases out of ten this is sufficient to resolve the contest. It is only rarely that the tribunal will need to resort to the adversarial notion of the burden of proof in order to decide whether an argument has been made out, and tribunals ought in my view not to be astute to do so: the burden of proof is a last, not a first, resort.”

Also, see Country Trade Limited v Marcus Noakes and Others [2011] UKUT 407(LC) where after citing passages from Schilling v Canary Riverside Development PTE Limited LRX/26/2005 (para 15) and Yorkbrook Investments Limited v Batten [1985] 2 EGLR 100 (at 102K) CA) and the passage in Daejan v Benson and others (above) Judge Gerald said,

“It is not in my judgment the effect of the above-cited authorities that the LVT must accept the evidence of the landlord without deduction if there is no countervailing evidence from the tenant. The evidence required in these types of service charge dispute is quite different from the sort of complex largely non-factual evidence and issues addressed in cases such as Arrowdale.” (He meant Arrowdell – see below)

--oo0oo--

VALUER INDUCTION TRAINING June 2012

Burden of Proof

There is some debate in service charge cases about where the burden of proof lies. It is clearly necessary for the party asserting an issue to at least make out a prima facie case in support. For example it is not simply enough to assert that service charges are unreasonable without saying why. However, this is not the same as shouldering the burden of proof. The Tribunal has something of an inquisitorial function and applies it’s expertise to the determination of issues. In Daejan Investments v Benson [2011] EWCA Civ 38, Lord Justice Sedley expressed this as follows:

“Lastly, I would add a word…about the burden of proof. It is common for advocates to resort to this when the factual case is finely balanced; but it is increasingly rare in modern litigation for the burden of proof to be critical. Much more commonly the task of the tribunal of fact begins and ends with its evaluation of a much of the evidence, whatever the source, as helps to answer the material questions of law. In 9 cases out of 10 this is sufficient to resolve the contest. It is only rarely that the tribunal will need to resort to the adversarial notion of the burden of proof in order to decide whether an argument has been made out, and tribunals ought in my view not to be astute to do so: the burden of proof is a last, not a first, resort.”

--oo0oo--

INDUCTION TRAINING APRIL 2010 

(Valuers, Professional Members and Lay Members)

How to Determine Reasonableness
Is it up to the landlord or the tenant to prove the case? This is another way of asking where the “burden of proof” is. Does the landlord have to prove that the costs are reasonable or does the tenant have to prove they are not or does the LVT have to form an independent and expert view?

The answer will probably be none of these. The LVT has an inquisitorial function and to that extent will examine costs objectively. However, the LVT cannot justify a decision as to reasonableness in a vacuum. The expertise of an LVT is not aimed at reaching an independent market place valuation for example of the costs of works, but instead at testing expert evidence and applying knowledge and experience to the facts placed before it.
ANNEX B
RESIDENTIAL PROPERTY TRIBUNAL SERVICE

FORM TO BE COMPLETED AND FILED IN EVERY

CASE WHERE A CONFLICT OF INTEREST OR

POTENTIAL CONFLICT HAS BEEN IDENTIFIED

1. An involvement, which may lead to a conflict of interest or could be perceived by a party as existing, has been identified in connection with the following case:

	Panel:
	

	Case Reference no:
	

	Subject Property:
	

	Hearing Date (if fixed)
	


2. Details of the conflict (whether actual or perceived):

3. Name of Member who has conflict: 

4. Signature of Member: 

5. Observations of President/Vice-President:

6. Action taken (delete as appropriate):

a. Take no action;
b. Advise parties of the involvement & invite their comments/ submissions as to whether the Chair should continue or recuse themselves; then consult again/ make a decision;

c. Chair to recuse themselves & another Chair found for hearing;

d. Other (please specify):

7. Signature of President/Vice President: 

8. Date: 

One copy of this form should be placed on the case file & one copy in the central file: Rents – Charles; Old LVT – Nigel & New LVT – Marsha.

