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Part 1 — Introductory

BILL

TO

Restate and amend the law relating to mentally disordered persons; and for
connected purposes.

b

E IT ENACTED by the Queen’s most Excellent Majesty, by and with the advice and
consent of the Lords Spiritual and Temporal, and Commons, in this present

Parliament assembled, and by the authority of the same, as follows: —

1
(1)
2)

®)

PARrT 1

INTRODUCTORY

Code of practice: general principles and guidance
The appropriate authority must publish a code of practice.

The code must set out general principles to which a person must have regard
whenever coming to a decision under or in pursuance of this Act in respect of
a patient.

The general principles must be designed to secure that—
(a) patients are involved in the making of decisions,
(b) decisions are made fairly and openly, and

(c) theinterference to patients in providing medical treatment to them and
the restrictions imposed in respect of them during that treatment are
kept to the minimum necessary to protect their health or safety or other
persons.

The code may provide that one or more of the general principles is not to
apply —
(@) in circumstances in which its application would be inappropriate or
impracticable,

(b) inrelation to the decisions or persons specified in the code.

The code must also give further guidance to any person discharging functions
under or by virtue of this Act as to—
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(11)

12)
(13)

(14)

(@) the discharge of such of those functions as the appropriate authority
thinks fit, and

(b) suchmatters arising in connection with the discharge of those functions
as the appropriate authority thinks fit,

and that person must have regard to that guidance.

The code may provide that the further guidance is not to apply in relation to
the persons specified in the code.

The code may make different provision for different classes of case or for
different purposes.

Before publishing the code, the appropriate authority must consult such
persons as it considers appropriate.

The requirement imposed by subsection (8) may be satisfied by consultation
before the passing of this Act.

The requirement imposed by subsection (8) does not apply if —

(@) it appears to the appropriate authority that by reason of the urgency of
the matter it is not expedient for consultation to be undertaken, or

(b) the persons in question have agreed that consultation should not be
undertaken.

Before publishing the code, the appropriate authority must—

(@) in the case of the Secretary of State, lay a draft of it before both Houses
of Parliament, and

(b) bring it into operation by an order.

The appropriate authority may from time to time revise the whole or any part
of the code and publish the code as revised.

Subsections (8) (and (10)) and (11) also apply to any revision, or proposed
revision, of the code.

Schedule 1, which excludes certain matters from the remit of the code of
practice, has effect; and subsections (2) and (5) are subject to that Schedule.

Basic definitions etc for purposes of Act
This section and section 3 apply for the purposes of this Act.

“Appropriate authority” means —
(@) inrelation to England, the Secretary of State,
(b) inrelation to Wales, the National Assembly for Wales,

and in relation to England and Wales means the Secretary of State and the
National Assembly for Wales acting jointly.

“Hospital”, except in Parts 6, 10 and 12 and sections 161(2)(c), 172(2), 280(1) and
301(1), means —
(@) any health service hospital within the meaning of the National Health
Service Act 1977 (c. 49),
(b) any accommodation provided by a local authority and used as a
hospital by or on behalf of the appropriate authority under that Act,
and

(c) any other establishment—
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4)

3
(1)

2)

®)

(i) which is an independent hospital (within the meaning of the
Care Standards Act 2000 (c. 14)) in respect of which a person is
registered under Part 2 of that Act, and

(ii) in which medical treatment is or may be provided to persons
who are subject to the provisions of Part 2 or 3 of this Act.

“The managers” means —

(@) in relation to a hospital vested in the appropriate authority for the
purposes of its functions under the National Health Service Act 1977
(c. 49) or any accommodation provided by a local authority and used as
a hospital by or on behalf of the appropriate authority under that Act,
the Primary Care Trust, Strategic Health Authority, Local Health Board
or Special Health Authority responsible for the administration of the
hospital,

(b) inrelation to a hospital vested in a Primary Care Trust, National Health
Service trust or NHS foundation trust, the trust,

(c) inrelation to a hospital vested in a Local Health Board, the Board, and
(d) inrelation to an establishment—
(i) which is an independent hospital in respect of which a person
is registered under Part 2 of the Care Standards Act 2000, and
(ii) in which medical treatment is or may be provided to persons
who are subject to the provisions of Part 2 or 3 of this Act,

the person who is so registered (except in Parts 6 and 10 and sections
284 and 285).

“Mental disorder” means an impairment of or a disturbance in the functioning
of the mind or brain resulting from any disability or disorder of the mind or
brain; and “mentally disordered” is to be read accordingly.

“Patient” means a person suffering or appearing to be suffering from mental
disorder.

References to medical treatment are references to treatment for mental
disorder provided under the supervision of an approved clinician; and for this
purpose “treatment” includes —

(@) nursing,

(b) care,

(c) cognitive therapy, behaviour therapy, counselling or other
psychological intervention,

(d) habilitation (including education, and training in work, social and
independent living skills), and

(e) rehabilitation (read in accordance with paragraph (d)).

Approved clinicians and mental health professionals

A person is an approved clinician if he is approved by the appropriate
authority for the purposes of this subsection.

Before approving a person for the purposes of subsection (1), the appropriate
authority must be satisfied that he has special experience in the diagnosis or
treatment of mental disorder.

In determining whether persons have special experience as mentioned in
subsection (2), the appropriate authority may apply different criteria for
different purposes.

10

15

20

25

30

35

40

45



Mental Health Bill
Part 1 — Introductory

(4)

4
(1)

A person is an approved mental health professional —
(a) in relation to the area of a local social services authority in England
(“the relevant English authority”) —
(i) if he is approved by the relevant English authority for the
purposes of this subsection, or

(ii) if he is approved by another local social services authority in
England for those purposes and the relevant English authority
gives to him an authorisation for the approval to be treated as
having been given also in relation to its area,

(b) inrelation to the area of a local social services authority in Wales (“the
relevant Welsh authority”) —

(i) if he is approved by the relevant Welsh authority for the
purposes of this subsection, or

(ii) if he is approved by another local social services authority in
Wales for those purposes and the relevant Welsh authority
gives to him an authorisation for the approval to be treated as
having been given also in relation to its area.

Before approving a person for the purposes of subsection (4), the local social
services authority must be satisfied that he has appropriate competence in
dealing with persons who are suffering from mental disorder.

In approving a person for the purposes of subsection (4), a local social services
authority must have regard to such matters as the appropriate authority may
direct.

The matters in respect of which a direction under subsection (6) may be given
include, in particular —

(@) the period for which an approval for the purposes of subsection (4) has
effect,

(b) the conditions subject to which such an approval is to be given, and

(c) the factors to be taken into account in determining whether a person
has appropriate competence as mentioned in subsection (5).

In determining whether persons have appropriate competence as mentioned
in subsection (5), the local social services authority may apply different criteria
for different purposes (and directions given by virtue of subsection (7)(c) may
be framed accordingly).

An authorisation given under paragraph (a)(ii) or (b)(ii) of subsection (4) may
make provision as to the duration of the authorisation (except that provision
may not be made so that the authorisation continues to have effect after the
approval to which it relates ceases to have effect).

Mental Health Tribunals for England and Wales

There are to be tribunals, known as the Mental Health Tribunal for England
and the Mental Health Tribunal for Wales (or, in Welsh, Tribiwnlys Iechyd
Meddwl Cymru), for the purpose of dealing with applications by or in respect
of patients under or by virtue of this Act.

Each Tribunal is to consist of —

(@) aPresident, and

(b) anumber of other members,
appointed by the Lord Chancellor.
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(3) Each Tribunal is to be constituted in accordance with Schedule 2 (which also
makes further provision in connection with it).

(4) The Secretary of State may —

(@) pay such remuneration or allowances to the President or other
members of the Mental Health Tribunal for England as he thinks fit,
and

(b) appoint such officers and staff, and make such accommodation
available, as he thinks fit for the President and that Tribunal.

(5) The National Assembly for Wales may —

(@) pay such remuneration or allowances to the President or other
members of the Mental Health Tribunal for Wales as it thinks fit, and

(b) appoint such officers and staff, and make such accommodation
available, as it thinks fit for the President and that Tribunal.

5 Transfer of property etc to the Mental Health Tribunals for England and
Wales

Schedule 3 (which makes provision for the transfer of property, rights and
liabilities from the Mental Health Review Tribunals to the Mental Health
Tribunal for England and Mental Health Tribunal for Wales) has effect.

6 Abolition of Mental Health Review Tribunals

The Mental Health Review Tribunals established under section 65 of the
Mental Health Act 1983 (c. 20) are abolished.

7 Expert Panel

(1) The appropriate authority must appoint a panel of persons, referred to in this
Act as the Expert Panel, for the purpose of discharging the functions conferred
on them under or by virtue of this Act.

(2) A person may be considered for appointment to the Expert Panel only if he falls
within a description specified by the appropriate authority in regulations.

(3) The appropriate authority may pay to members of the Expert Panel such fees,
allowances, expenses for travel or subsistence, pensions or gratuities as it
thinks fit.

8 Mental Health Appeal Tribunal

(1) There is to be a tribunal, known as the Mental Health Appeal Tribunal, for the
purpose of dealing with appeals against determinations made by the Mental
Health Tribunal for England or the Mental Health Tribunal for Wales under or
by virtue of this Act.

(2) The Appeal Tribunal is to consist of —
(@) aPresident, and
(b) anumber of other members,
appointed by the Lord Chancellor.

(3) The Appeal Tribunal is to be constituted in accordance with Schedule 4 (which
also makes further provision in connection with the Appeal Tribunal).
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(4)

The appropriate authority may —

(@) pay such remuneration or allowances to the President or other
members of the Appeal Tribunal as the appropriate authority thinks fit,
and

(b) appoint such officers and staff, and make such accommodation
available, as the appropriate authority thinks fit for the President and
the Appeal Tribunal.

PART 2
EXAMINATION, ASSESSMENT AND TREATMENT
CHAPTER 1

INTERPRETATION ETC

The relevant conditions

In this Part, references to the relevant conditions are to the following
conditions (subject to subsection (7)).

The first condition is that the patient is suffering from mental disorder.

The second condition is that that mental disorder is of such a nature or degree
as to warrant the provision of medical treatment to him.

The third condition is that it is necessary —
(@) for the protection of the patient from—
(i) suicide or serious self-harm, or
(ii) serious neglect by him of his health or safety, or
(b) for the protection of other persons,
that medical treatment be provided to the patient.

The fourth condition is that medical treatment cannot lawfully be provided to
the patient without him being subject to the provisions of this Part.

The fifth condition is that medical treatment is available which is appropriate
in the patient’s case, taking into account the nature or degree of his mental
disorder and all other circumstances of his case.

The fourth condition does not apply in the case of a patient aged 16 or over who
is at substantial risk of causing serious harm to other persons.

For the purposes of this Part, a determination as to whether a patient is at
substantial risk of causing serious harm to other persons is to be treated as part
of the determination as to whether all of the relevant conditions appear to be
or are met in his case.

Other basic definitions for purposes of Part 2
This section applies for the purposes of this Part.

References to the approved mental health professional, in relation to a patient,
are to the approved mental health professional with whom arrangements in
respect of him are made under section 14(3) or (6), as the case may require.
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11

12

13

®)

1)

(2)

(1)
(2)

®)

“Assessment period”, in relation to a patient, has the meaning given by section
25(6).

Persons with parental responsibility: consultation and notification
requirements in Part 2

This section applies where a person is required by any provision of this Part to
consult or notify each person with parental responsibility for a patient in his
capacity as such a person.

The person in question need not consult or notify any particular person with
parental responsibility for a patient if —

(@) he thinks it would be inappropriate to do so, or
(b) itis impracticable to do so.

Carers: consultation requirements in Part 2

This section applies where a person is required by any provision of this Part to
consult a person in his capacity as a carer of a patient.

The person may not consult the carer without first ascertaining the patient’s
wishes and feelings about his consulting the carer in pursuance of the
requirement in question (unless inappropriate or impracticable).

If more than one person is required by the provision in question to consult the
carer, those persons may ascertain the patient’s wishes and feelings about
consulting the carer jointly.

The person must—
(@) make a determination about whether it would be appropriate to
consult the carer, and

(b) in making that determination, have regard to the patient’s wishes and
feelings and any other relevant circumstances.

If a person determines that it would not be appropriate to consult the carer, he
must not do so and, accordingly, the requirement ceases to have effect.

If the person consults the carer about the medical treatment to be provided to
the patient or any other matter, the matters about which he is consulted must
include —

(@) whether it appears to him that the patient’s wishes and feelings about
that medical treatment or matter can be ascertained and, if so, what
appear to him to be those wishes and feelings, and

(b) what effect that medical treatment or matter is likely to have, in general,
on him and the patient.

Relationship between Parts 2 and 3 etc

Schedule 5 (which makes provision as to the relationship between Parts 2 and
3 and between Part 2 and criminal proceedings etc) has effect.
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CHAPTER 2
EXAMINATION
Arrangements for examination
14  Duty to arrange examination etc
(1) Theappropriate authority must, if requested to do so by any person, determine
whether all of the relevant conditions appear to be met in a patient’s case.
(2) Before making a determination, the appropriate authority must consult—
(@) in the case of a patient aged under 16, each person with parental
responsibility for him, subject to section 11, and
(b) any carer of the patient (unless he falls within paragraph (a)), subject to
section 12 and if practicable,
unless the appropriate authority is minded to determine that not all of the
relevant conditions appear to be met in the patient’s case.
3 If—
(@) the appropriate authority determines that all of the relevant conditions
appear to be so met, or
(b) it receives a request for it to arrange for a patient to be examined made
in accordance with section 230 or Schedule 6,
it must, as soon as practicable after making the determination or receiving the
request, arrange for the patient to be examined by the persons specified in
subsection (4) (subject to subsection (8)).
(4) Those persons are—
(@) two registered medical practitioners in respect of whom the conditions
specified in subsection (5) are met, and
(b) an approved mental health professional who does not fall within the
description specified for the purposes of paragraph (b) of that
subsection.
() Those conditions are that—
(@) at least one of the practitioners falls within a description of persons
specified by the appropriate authority in regulations, and
(b) neither of them falls within a description of persons specified by the
appropriate authority in the regulations as being subject to a potential
conflict of interest as regards acting in relation to a person of the
patient’s description.
(6) The appropriate authority may at any time arrange for a person who falls

within the description specified in—

(@) paragraph (a) of subsection (4) (taking account of the other person of
that description), or

(b) paragraph (b) of that subsection,

to succeed a person of that description with whom arrangements were made
under subsection (3) or this subsection (whether in relation to examining the
patient or acting subsequently).

If—
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(@) a request is made as mentioned in subsection (1) by any carer of the
patient, and

(b) the appropriate authority determines under that subsection that not all
of the relevant conditions appear to be met in the patient’s case,

the authority must notify the carer of that determination as soon as practicable
after making it.

(8) The appropriate authority may not make arrangements under subsection (3) in
respect of a patient who is a ward of court without the leave of the court on an
application by the authority.

(9) As soon as practicable after making a determination under subsection (1) or
receiving a request as mentioned in subsection (3)(b), the appropriate authority
must make a record of the determination and the reasons for it or of the
request.

(10) Schedule 6 makes provision for the detention of certain patients for the
purposes of arranging and carrying out examinations of them.

(11) In this Chapter —

(@) references to an examination of a patient are to an examination of him
arranged under this section, and related expressions are to be read
accordingly,

(b) references to the examiners, in relation to a patient, are to the persons
with whom arrangements in respect of the patient are made under
subsection (3) or (6), as the case may require,

(c) references to the registered medical practitioners, in relation to a
patient, are to the registered medical practitioners with whom
arrangements in respect of the patient are made under subsection (3) or
(6), as the case may require.

Determinations

15 Determinations to be made on examination

(1) Subject to section 16(2)(a), each of the examiners must examine the patient to
determine whether all of the relevant conditions are met in his case.

(2) If the patient falls within a description specified by the appropriate authority
in regulations, each of the examiners must, in carrying out an examination, also
determine whether it is appropriate for the patient to be detained in a hospital
while an assessment of him is carried out.

(38) If an examiner determines that it is not appropriate for the patient to be so
detained, the determination must specify the conditions to be imposed on the
patient to—

(@) secure that the assessment may be carried out, or

(b) protect his health or safety or other persons against the risk by reference
to which the examiner determined whether the third of the relevant
conditions is met in his case.

(4) The conditions may include —
(@) acondition that the patient—
(i) attends at a specified place at specified times,
(ii) resides at a specified place,
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(iif) makes himself available for assessment during specified
periods,
(b) acondition that the patient does not engage in specified conduct.
In this subsection, “specified” means specified in the condition in question.

Before—

(@) making a determination under subsection (1) or (2), or

(b) specifying any conditions in accordance with subsection (3),
an examiner must consult the persons specified in subsection (6).

Those persons are —
(@) the patient, unless inappropriate or impracticable,
(b) if the patient is aged under 16, each person with parental responsibility
for him, subject to section 11, and
(c) any carer of the patient (unless he falls within paragraph (b)), subject to
section 12 and if practicable.

An examiner may consult the carer jointly with one or both of the other
examiners.

Subsection (2) does not apply in relation to an examination of a patient under
subsection (1) if section 17 applies to the patient.

In this Chapter and Chapter 3, references to an assessment of a patient are to
an assessment of him carried out under section 25, and related expressions are
to be read accordingly.

Consequences of determinations

Subsection (2) applies if, on examining the patient, one (or more) of the
examiners determines that not all of the relevant conditions are met in the
patient’s case.

In such a case—
(@) none of the other examiners may carry out an examination of the
patient (if any of them have yet to do so), and
(b) the patient is not liable to assessment.

Subsections (4) and (5) apply if, on examining the patient, all of the examiners
determine that all of the relevant conditions are met in the patient’s case.

In a case where the approved mental health professional and one or both of the
registered medical practitioners determine, in accordance with section 15(2),
that it is not appropriate for the patient to be detained in a hospital while the
assessment is carried out, the patient is liable to assessment as a non-resident
patient.

In any other case, the patient is liable to assessment as a resident patient.

A patient liable to assessment as a non-resident patient under subsection (4) or
as a resident patient under subsection (5) is so liable from the time when all the
determinations under section 15 are made.

This section is subject to section 17.
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17
1)

18

Emergency patients

This section applies to a patient if —

(@) an examination of him is carried out by the approved mental health
professional and one (but not both) of the registered medical
practitioners,

(b) the approved mental health professional and the practitioner in
question (referred to in this section as the “first practitioner”) both
determine that all of the relevant conditions are met in his case, and

(c) heis an emergency patient.

A patient is an emergency patient if the first practitioner determines that—
(@) itis of urgent necessity that an assessment of him be carried out, and

(b) compliance with the requirement under section 15(1) that he be
examined by another registered medical practitioner (referred to in this
section and section 18 as a “second practitioner”) would involve
undesirable delay.

Such a patient is liable to assessment, and is so liable as a resident patient, from
the time when all of the determinations mentioned in subsections (1)(b) and (2)
are made.

Subsection (3) does not affect the requirement under section 15(1) that a patient
be examined by a second practitioner (subject to his ceasing to be liable to
assessment by virtue of section 18(4) or 23(2)).

If the second practitioner determines that all of the relevant conditions are met
in the patient’s case, the patient continues to be liable to assessment as a
resident patient from the time when that determination is made.

If the second practitioner determines that not all of the relevant conditions are
met in the patient’s case, the patient ceases to be liable to assessment from the
time when that determination is made.

References in this Chapter and Chapters 3 and 5 to an emergency patient are to
be read in accordance with subsection (2).

Determinations: supplemental

Each examiner must carry out his examination of the patient and make his
determinations within the applicable period.

Within the applicable period, each of the registered medical practitioners
must—

(@) record each of his determinations and the reasons for it, and
(b) forward that record to the approved mental health professional,

and the approved mental health professional must record each of his own
determinations and the reasons for it.

The applicable period is the period —

(@) beginning with the time when the arrangements under section 14(3)
were made, and

(b) ending—
(i) in relation to an examination and determinations by a second
practitioner in accordance with section 17, at the end of the
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period of 72 hours beginning with the time at which the patient
is admitted in pursuance of section 23(1),

(ii) otherwise, at the end of the period of 120 hours beginning with
the time at which the appropriate authority made the record
required by section 14(9).

(4) If any person fails to comply with subsection (1) or (2), the patient ceases to be
liable to assessment at the end of the applicable period.

(5) Subsection (1) is subject to section 16(2)(a).
Notification of determinations

19  Notification of determinations
(1) This section applies where a patient is liable to assessment.

(2) As soon as practicable after the time when the patient became so liable, the
approved mental health professional must act as provided for by subsections
(3) and (5).
(3) He must notify —
(@) the patient, and
(b) if the patient is aged under 16, each person with parental responsibility
for him, subject to section 11,
of the matters specified in subsection (4).

(4) Those matters are—

(@) the fact that he is liable to assessment as a resident patient or a non-
resident patient,

(b) all the determinations under this Chapter made in his case and the
reasons for them, and

(c) the help available from IMHA advocates under the arrangements
under section 247.

(5) He must—

(@) appointanominated person for the patient in accordance with Chapter
1 of Part 8, and

(b) notify that person of the matters specified in subsection (4).

(6) This section is subject to section 234.

20  Supplementary notification: emergency patients

(1) This section makes provision for notifications (in addition to those provided
for by section 19) to be given in the case of an emergency patient who is liable
to assessment.

(2) If the patient continues to be liable to assessment by virtue of section 17(5), the
approved mental health professional must notify —
(@) the patient,
(b) if the patient is aged under 16, each person with parental responsibility
for him, subject to section 11,

(c) the patient’s nominated person (unless he falls within paragraph (b)),
and
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(d) the patient’s approved clinician,
of the matters mentioned in subsection (3).

(3) Those matters are—

(@) the fact that the patient continues to be liable to assessment as a resident
patient by virtue of subsection (5) of section 17, and

(b) the reasons for the determination mentioned in that subsection.

(4) The notification under subsection (2)—

(a) if to be given to a nominated person or approved clinician who is
appointed after the time when the patient continues to be liable to
assessment, must be given as soon as practicable after the appointment,

(b) in any other case, must be given as soon as practicable after the time
when the patient continues to be liable to assessment.

(5) If the patient ceases to be liable to assessment by virtue of section 17(6) or 18(4),
the approved mental health professional must notify the persons specified in
paragraphs (a) to (d) of subsection (2) of the matters mentioned in subsection

6).

(6) Those matters are—

(@) the fact that the patient ceases to be liable to assessment by virtue of
subsection (6) of section 17 and the reasons for the determination
mentioned in that subsection, or

(b) the fact that he ceases to be liable to assessment by virtue of section
18(4),

(as the case may be).

(7) The notification under subsection (5) must be given as soon as practicable after
the time when the patient ceases to be liable to assessment.

(8) References in this section to the approved clinician, in relation to a patient, are
to the person appointed in respect of him under section 24(1).

Supplementary provision

21  Examinations: power to make supplementary provision

(1) The appropriate authority may make regulations in connection with the
carrying out of examinations.

(2) The regulations may, in particular —

(@) require examiners to notify specified persons of specified matters
within a specified time,

(b) make provision as to the making of representations to examiners by
specified persons within a specified time and provide for those
representations to be taken into account,

(c) require examiners to consult specified persons about specified matters
within a specified time,

(d) make provision as to the form in which any notification is to be given,
or any record made, by virtue of this Chapter.

(38) For the purposes of this section, any reference to examiners includes a
reference to any examiner of a specified description.
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4)

22
1)

)

23
(1)

®)

In this section, “specified” means specified in the regulations.

CHAPTER 3

ASSESSMENT

Registration

Registration

The approved mental health professional must register a patient who is liable
to assessment with the hospital which is determined by the appropriate
authority to be responsible for carrying out his assessment and his medical
treatment in accordance with this Part.

The approved mental health professional must effect that registration within
the period of 24 hours beginning with the time when the patient became liable
to assessment.

If the approved mental health professional fails to comply with subsection (2),
the patient ceases to be liable to assessment at the end of the period mentioned
in that subsection.

Subsection (1) does not apply in the case of an emergency patient who has,
before the end of the period mentioned in subsection (2), ceased to be liable to
assessment by virtue of section 17(6) or 18(4).

Effect of registration

The registration under section 22(1) of a patient who is liable to assessment as
a resident patient is sufficient authority —

(@) for the approved mental health professional, or any person authorised
by him, to take the patient and convey him to the hospital with which
he is registered within the period specified in subsection (3), and

(b) for the managers of the hospital to admit the patient and detain him
until —

(i) he becomes liable to assessment as a non-resident patient,
(ii) heis registered under section 78(2) with another hospital, or
(iif) his assessment period ends.

(@) the arrangements for the patient’s admission to and detention in
hospital involve his being taken by the approved mental health
professional, or a person authorised by the professional, and conveyed
there, and

(b) the professional or person fails to take him and convey him there
within the period specified in subsection (3),

the patient ceases to be liable to assessment at the end of that period.

The period mentioned in subsections (1)(a) and (2)(b) is—
(@) in the case of an emergency patient, the period of 24 hours beginning
with the time when he was registered under section 22(1),
(b) otherwise, the period of 7 days beginning with the day on which he was
so registered.
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24

4)

®)

The registration under section 22(1) of a patient who is liable to assessment as
a non-resident patient is sufficient authority for —

(@) the approved mental health professional, and
(b) the clinical supervisor of the patient (when appointed under section
24),
to require the patient to comply with the conditions notified to him by the
approved mental health professional.

The conditions are those which are specified by all or the majority of the
examiners by virtue of section 15(3).

If the approved mental health professional fails, before the end of the period of
7 days beginning with the day on which he was registered under section 22(1),
to notify a patient who is liable to assessment as a non-resident patient of the
conditions with which he is required to comply, he ceases to be liable to
assessment at the end of that period.

The approved mental health professional or clinical supervisor may not
require the patient to comply with any conditions imposed under subsection
(4) after—

(@) he becomes liable to assessment as a resident patient, or

(b) his assessment period ends.

Clinical supervisor

Appointment of clinical supervisor

The managers of a hospital with which a patient is registered under section
22(1) must appoint an approved clinician to be in charge of the assessment of
the patient and his medical treatment in accordance with this Part.

The appointment under subsection (1) must be made as soon as practicable
after the registration.

The approved mental health professional must, as soon as practicable after his
appointment under subsection (1), notify the approved clinician—
(@) that the patient is liable to assessment as a resident patient, or a non-
resident patient, and
(b) of all the determinations under Chapter 2 made in the patient’s case
and the reasons for them.

If a patient is subsequently registered with another hospital under section
78(2), the managers of that hospital must appoint an approved clinician to be
in charge of the assessment of the patient or his medical treatment or
assessment (as the case may be) in accordance with this Part.

The appointment under subsection (4) must be made as soon as practicable
after the subsequent registration.

The managers of a hospital with which a patient is registered under section
22(1), or subsequently registered under section 78(2), may at any time appoint
an approved clinician to succeed the approved clinician appointed under any
of the appointment provisions.

When a new approved clinician is appointed under subsection (4) or (6), the
appointment of the existing approved clinician ceases to have effect.
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(10)

25
1)

@)

The managers of a hospital with which a patient is registered under section
22(1), or subsequently registered under section 78(2), must, as soon as
practicable after appointing an approved clinician under any of the
appointment provisions, notify the following persons of the appointment —
(@) the patient,
(b) if the patient is aged under 16, each person with parental responsibility
for him, subject to section 11, and

(c) the patient’s nominated person (unless he falls within paragraph (b)).

For the purposes of this section, the appointment provisions are subsections
(1), (4) and (6).

The approved clinician appointed in respect of the patient under any of the
appointment provisions is referred to in this Part as the patient’s “clinical
supervisor”.

Determinations etc

Determinations to be made on assessment etc

The managers of a hospital with which a patient is registered under section
22(1) must secure that the patient is assessed, during his assessment period, by
the clinical supervisor.

The assessment is for the purpose of determining —
(@) whether all of the relevant conditions are met in the patient’s case, and
(b) ifso—
(i) what medical treatment should be provided to him during his
assessment period in accordance with section 31,

(ii) whether itis necessary to assess further what medical treatment
should be provided to the patient before an order authorising
his medical treatment is made under Chapter 6, and

(iif) what medical treatment should be provided to him in
accordance with any order under that Chapter.

The assessment of the patient may commence as soon as the patient is admitted
in pursuance of subsection (1) of section 23 or the imposition of conditions on
him is authorised under subsection (4) of that section (as the case may be).

If the clinical supervisor determines under subsection (2)(a) that all of the
relevant conditions are met in the patient’s case, he must keep under review
the question of whether all of those conditions are met (and, accordingly, the
reference in subsections (5) and (6)(b)(iii) to the clinical supervisor determining
that not all of those conditions are met includes a reference to such a
determination made on a review).

If the clinical supervisor determines for the purposes of subsection (2)(a) that
not all of the relevant conditions are met in the patient’s case, he must notify
the following persons of the determination as soon as practicable after making
it—
(@) if the patient is aged under 16, each person with parental responsibility
for him, subject to section 11, and

(b) any carer of the patient (unless he falls within paragraph (a)).

In this Part, “assessment period”, in relation to a patient, means the period —
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(@) Dbeginning with the commencement of the assessment in accordance
with subsection (3), and
(b) ending—
(i) on his ceasing to be liable to assessment by virtue of Chapter 2
or this Chapter or section 71(3) or 172(3),

(ii) if an application is made by or on behalf of the patient under
section 35(1) or (3), on the making of an order in respect of him
under subsection (3) of section 36 or by virtue of subsection (5),
(6)(b) or (8)(c) of that section,

(iif) if the clinical supervisor determines for the purposes of
subsection (2)(a) above that not all of the relevant conditions are
met in the patient’s case, on the making of that determination,

(iv) if the clinical supervisor makes an application under section 38,
on the making of an order under section 45,

(v) at the end of the period of 28 days beginning with the day on
which the patient was admitted in pursuance of subsection (1)
of section 23 or the imposition of conditions on him was
authorised under subsection (4) of that section (as the case may
be),

(whichever occurs first).

(7) Subsection (6)(b)(v) is subject to sections 72(2) and (3) and 255(1) and (2).

(8) This section applies to the managers of a hospital with which a patient is
subsequently registered under section 78(2) as it applies to the managers of the
hospital with which the patient was registered under section 22(1); but the
assessment period of a patient is not affected by any such subsequent
registration.

26  Duty to keep status of resident patients under review

(1) When assessing a patient who is liable to assessment as a resident patient, the
clinical supervisor must keep under review, throughout the review period, the
question of whether it is appropriate for the patient to be detained in a hospital
while the assessment is carried out.

(2) Insubsection (1), the “review period” —

(@) in relation to a patient falling within the description specified for the
purposes of section 15(2), means the period ending at the end of the
patient’s assessment period,

(b) inrelation to any other patient, means the period —

(i) beginning with the inclusion of a care plan in the patient’s
records under section 31(1), and

(ii) ending at the end of the patient’s assessment period.

(3) The following provisions apply if the clinical supervisor determines that it is
not appropriate for the patient to be detained in a hospital while the
assessment is carried out.

(4) The determination must specify the conditions to be imposed on the patient
to—
(@) secure that the assessment may be carried out, or
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®)

27
1)

(b) protect his health or safety or other persons against the risk by reference
to which the examiners (within the meaning of Chapter 2) determined
that the third of the relevant conditions is met in his case.

The conditions may include —
(@) acondition that the patient—
(i) attends at a specified place at specified times,
(ii) resides at a specified place,
(iii) makes himself available for assessment during specified
periods,
(b) acondition that the patient does not engage in specified conduct.
In this subsection, “specified” means specified in the condition in question.

Before specifying the conditions, the clinical supervisor must consult—
(@) the patient, unless inappropriate or impracticable,

(b) if the patient is aged under 16, each person with parental responsibility
for him, subject to section 11,

(c) the patient’s nominated person (unless he falls within paragraph (b)),
if practicable, and

(d) any carer of the patient (unless he falls within paragraph (b) or (c)),
subject to section 12 and if practicable.

The patient is liable to assessment as a non-resident patient from the time when
the determination is made.

The determination is sufficient authority for the managers of the hospital with
which the patient is registered (whether under section 22(1) or 78(2)) to require
the patient to comply with the conditions notified to the patient by the clinical
supervisor.

The managers may not require the patient to comply with any conditions
imposed under subsection (8) after —

(@) he becomes liable to assessment as a resident patient,
(b) heis registered under section 78(2) with another hospital, or
(c) his assessment period ends.

Duty to keep status of non-resident patients under review

When assessing a patient who is liable to assessment as a non-resident patient,
the clinical supervisor must keep under review the question of whether it is
appropriate for the patient to be detained in a hospital while the assessment is
carried out.

The clinical supervisor must keep that question under review throughout the
patient’s assessment period and must, in particular, determine that question
if —
(@) the patient fails to comply with any conditions imposed under section
23(4), 26(8), 29, 37(6) or 79(4), or

(b) there is a material change in his circumstances.

Before determining that question, the clinical supervisor must consult—
(@) the patient, unless inappropriate or impracticable,

(b) if the patient is aged under 16, each person with parental responsibility
for him, subject to section 11,
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28

(1)

(2)

®)

(c) the patient’s nominated person (unless he falls within paragraph (b)),
if practicable, and

(d) any carer of the patient (unless he falls within paragraph (b) or (c)),
subject to section 12 and if practicable.

Change in status of non-resident patient

This section applies if the clinical supervisor determines that it is appropriate
for a patient who is liable to assessment as a non-resident patient to be
detained in a hospital while an assessment of him is carried out.

The patient is liable to assessment as a resident patient from the time when the
determination is made.

The determination is sufficient authority —

(@) for the clinical supervisor, or any person authorised by him, to take the
patient and convey him to the hospital with which he is registered
(Wwhether under section 22(1) or 78(2)) within the period specified in
subsection (5), and

(b) for the managers of that hospital to admit the patient and detain him
until —

(i) he becomes liable to assessment as a non-resident patient,
(i) heis registered under section 78(2) with another hospital, or
(iif) his assessment period ends.

(@) the arrangements for the patient’s admission to and detention in
hospital involve his being taken by the clinical supervisor, or a person
authorised by him, and conveyed there, and

(b) the clinical supervisor or person fails to take him and convey him there
within the period specified in subsection (5),

the patient is, from the end of that period, to be treated as if he had never
become liable to assessment as a resident patient.

The period mentioned in subsections (3)(a) and (4)(b) is—

(a) if the clinical supervisor determines that it is of urgent necessity that an
assessment of the patient as a resident patient be carried out, the period
of 24 hours beginning with the time when the determination referred to
in subsection (1) was made,

(b) otherwise, the period of 5 days beginning with the day on which the
determination referred to in that subsection was made.

The clinical supervisor must—
(@) notify the following persons of the determination referred to in
subsection (1) as soon as practicable after making the determination—
(i) if the patient is aged under 16, each person with parental
responsibility for him, subject to section 11, and
(ii) any carer of the patient (unless he falls within sub-paragraph
(i), and
(b) if applicable, notify those persons of the fact that the patient is to be
treated as referred to in subsection (4) as soon as practicable after the
end of the period specified in subsection (5).
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2)

30
(1)

(2)

®)

4)

Duty to review conditions if status as non-resident patient unchanged

This section applies if the clinical supervisor determines that it is not
appropriate for a patient who is liable to assessment as a non-resident patient
to be detained in a hospital while the assessment is carried out.

The clinical supervisor must keep under review the following questions —

(@) whether the conditions imposed on the patient under section 23(4),
26(8), 37(6), 79(4) or this section are necessary to—

(i) secure that the assessment may be carried out, or

(ii) protect his health or safety or other persons against the risk by
reference to which the examiners (within the meaning of
Chapter 2) determined that the third of the relevant conditions
is met in his case, and

(b) whether it is necessary to impose other conditions for either of those
purposes.

If the clinical supervisor determines in accordance with subsection (2) that it is
not necessary to impose one or more of the conditions in question or that it is
necessary to impose other conditions, he may amend the conditions imposed
on the patient.

Before amending the conditions, the clinical supervisor must consult—
(@) the patient, unless inappropriate or impracticable,

(b) if the patient is aged under 16, each person with parental responsibility
for him, subject to section 11,

(c) the patient’s nominated person (unless he falls within paragraph (b)),
if practicable, and

(d) any carer of the patient (unless he falls within paragraph (b) or (c)),
subject to section 12 and if practicable.

Notification by the clinical supervisor to the patient of an amendment in the
conditions imposed on him is sufficient authority for the clinical supervisor to
require the patient to comply with the amended conditions.

Subsection (5) of section 26 applies in respect of conditions imposed under this
section.

Subsection (9) of that section applies to conditions imposed under this section
as it applies to conditions imposed under subsection (8) of that section.

Power to give leave of absence etc

The clinical supervisor of a patient who is liable to assessment as a resident
patient may give him leave to be absent from the hospital with which he is
registered, subject to conditions.

The clinical supervisor of a patient who is liable to assessment as a non-resident
patient may suspend any of the conditions imposed on him under section
23(4), 26(8), 29, 37(6) or 79(4), subject to conditions.

The references to conditions in subsections (1) and (2) are to such conditions as
the clinical supervisor considers necessary in the interests of the patient or for
the protection of other persons.

The clinical supervisor may give leave or suspend a condition on specified
occasions or for a specified period.
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®)

(©)

(10)

(11)

(12)

(13)

If the clinical supervisor gives leave or suspends a condition for a specified
period, he may extend that period in the absence of the patient by giving notice
to him.

If it appears to the clinical supervisor that it is necessary to do so in the interests
of the patient’s health or safety or for the protection of other persons, he may,
on giving leave or suspending a condition, direct that the patient is to remain
in custody during his absence or be kept in custody during the suspension of
the condition.

If a direction under subsection (6) is given, the patient may be kept in the
custody of —

(@) an officer on the staff of the hospital with which he is registered,
(b) a person authorised in writing by the managers of that hospital, or

(c) inthe case of a patient to whom leave is given subject to a condition that
he reside in another hospital, an officer on the staff of that other
hospital.

The clinical supervisor must, as soon as practicable, notify the following
persons of the matters specified in subsection (9) —

(@) if the patient is aged under 16, each person with parental responsibility
for him, subject to section 11, and

(b) the patient’s nominated person (unless he falls within paragraph (a)).

Those matters are —

(@) the giving of leave to the patient under subsection (1), or the suspension
of conditions in respect of the patient under subsection (2), and any
conditions to which it is subject,

(b) whether that giving of leave or suspension of conditions is on specified
occasions or for a specified period,

(c) any extension of the period for which that leave is given or those
conditions are suspended under subsection (5), and

(d) any direction given in respect of the patient under subsection (6).

If it appears to the clinical supervisor that it is necessary to do so in the interests
of the patient’s health or safety or for the protection of other persons, he may —

(@) revoke the leave and recall the patient to the hospital in question, or
(b) cancel the suspension of a condition,
by giving notice to the following persons.

Those persons are —
(@) the patient,
(b) if the patient is aged under 16, each person with parental responsibility
for him, subject to section 11,
(c) any person for the time being in charge of the patient (unless he falls
within paragraph (b)), and
(d) the patient’s nominated person (unless he falls within paragraph (b) or

©))-

Subsection (10) does not apply after the patient has ceased to be liable to
assessment as a resident or non-resident patient (as the case may be).

In this section, references to the hospital with which the patient is registered
are to the hospital with which he is registered under section 22(1) or 78(2) (as
the case may be).
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Care plans

31 Care plans

(1) The managers of a hospital with which a patient is registered under section
22(1) must secure that—

(@) acare plan is prepared for the patient by the clinical supervisor, and
(b) the plan is included in the patient’s records,
within the initial period.

(2) The plan must—
(@) include the required information, and

(b) be prepared in the form prescribed by the appropriate authority in
regulations.

(3) In subsection (2)(a), the “required information”, in relation to the patient,
means —

(@) a description of the medical treatment which is to be provided to the
patient during the period for which the plan is in force, and

(b) such other information relating to the care of the patient during that
period as may be prescribed by the appropriate authority in
regulations.

(4) In preparing a plan for the patient, the clinical supervisor must consult the
following persons about the medical treatment to be specified in the plan—

(@) the patient, unless inappropriate or impracticable,

(b) if the patient is aged under 16, each person with parental responsibility
for him, subject to section 11,

(c) the patient’s nominated person (unless he falls within paragraph (b)),
if practicable, and

(d) any carer of the patient (unless he falls within paragraph (b) or (c)),
subject to section 12 and if practicable.

(5) The clinical supervisor must send a copy of the plan to—
(@) the patient,
(b) if the patient is aged under 16, each person with parental responsibility
for him, subject to section 32,

(c) the patient’s nominated person (unless he falls within paragraph (b)),
subject to that section,

as soon as practicable after the plan is in force.

6) The clinical supervisor may amend the patient’s plan at any time during the
P y P P y 8
period for which it is in force; but he must consider amending the plan on or
before the patient’s review day.

(7)  If the clinical supervisor amends the patient’s plan—

a e managers must secure that the amended plan is included in the
th g t that th ded plan is included in th
patient’s records as soon as practicable after it is prepared, and

(b) subsections (2) to (6), this subsection and section 32 apply as if
references to the plan were references to the amended plan.

(8) A plan, or amended plan, is in force for the period —
(@) beginning with its inclusion in the patient’s records, and
(b) ending with—
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(i) the inclusion of an amended, or further amended, plan in the
patient’s records, or

(ii) the end of the assessment period of the patient,
(whichever is earlier).

(9) In this section—

“initial period”, in relation to a patient, means the period of 5 days
beginning with the day on which he was admitted in pursuance of
subsection (1) of section 23 or the imposition of conditions in respect of
him was authorised under subsection (4) of that section (as the case
may be);

“review day”, in relation to a patient, means the day falling 10 days after
that day;

and any reference to the patient’s records is to the records relating to the
patient which are kept by the clinical supervisor.

(10) This section applies to the managers of a hospital with which a patient is
subsequently registered under section 78(2) as it applies to the managers of the
hospital with which the patient was registered under section 22(1).

32  Care plans: supplementary

(1) The clinical supervisor may not send a copy of the care plan to—

(@) any particular person with parental responsibility for a patient under
paragraph (b) of subsection (5) of section 31, or

(b) the patient’s nominated person under paragraph (c) of that subsection,

without first ascertaining the patient’s wishes and feelings about his so
sending such a copy (unless it is inappropriate or impracticable to do so).

(2) The clinical supervisor must—

(@) make a determination about whether it would be appropriate to send a
copy of the plan to the person in question, and

(b) have regard to the patient’s wishes and feelings in making that
determination.

(3) If the clinical supervisor determines that it would not be appropriate to send a
copy of the plan to the person in question, he must not do so and, accordingly,
the requirement under section 31(5)(b) or (c) (as the case may require) so to
send such a copy ceases to have effect.

(4) The clinical supervisor need not send a copy of the care plan to any particular
person with parental responsibility for a patient if it is impracticable to do so.

Supplementary provision

33  Assessments: power to make supplementary provision

(1) The appropriate authority may make regulations in connection with the
carrying out of assessments.

(2) The regulations may, in particular —

(@) require specified persons to notify other specified persons of specified
matters within a specified time,
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(b) make provision as to the time by which any notification is to be given
under this Chapter,
(c) make provision as to the form in which any notification is to be given
by virtue of this Chapter.
In this subsection, “specified” means specified in the regulations.
CHAPTER 4
CHAPTERS 5 TO 10: REFERENCES TO THE TRIBUNAL
34  Interpretation of Chapters 5 to 10

1)

®)

Any provision under or by virtue of any of Chapters 5 to 7 and 10 requiring or
permitting an application to be made to the Tribunal by or in respect of a
patient is to be read as requiring or permitting an application to be made —
(@) to the Mental Health Tribunal for England, if the patient is or is to be
registered with a hospital in England, or
(b) to the Mental Health Tribunal for Wales, if the patient is or is to be
registered with a hospital in Wales,

and references in Chapter 9 to whether an application should be made or the
making of an application, or any related expression, are to be read accordingly.

Any other reference in any of Chapters 5 to 10 to the Tribunal is to be read as —

(@) areference to the Mental Health Tribunal for England in a case where
an application has been made to that Tribunal under or by virtue of any
of Chapters 5 to 7 and 10, or

(b) areference to the Mental Health Tribunal for Wales in a case where an
application has been made to that Tribunal as mentioned in paragraph

(a)-
Subsection (2) is subject to—
(@) subsection (4),
(b) provision made in rules by virtue of section 74(2)(a) or 252(2)(c),
(c) provision made in directions by virtue of section 254(6)(c), or
)

(d) if responsibility for assessing a patient or providing him with medical
treatment is transferred under Chapter 10 from a hospital in Wales to a
hospital in England, such modifications as are necessary in
consequence of the case having been remitted by the House of Lords to
the Mental Health Tribunal for England instead of the Mental Health
Tribunal for Wales (and vice versa).

References to the Tribunal in section 63 are to be read as —

(@) references to the Mental Health Tribunal for England in a case where
that Tribunal made the discharge order (as defined in subsection (4) of
that section) in respect of the person in question, or

(b) references to the Mental Health Tribunal for Wales in a case where that
Tribunal made that order in respect of that person,

(and references to the Tribunal in sections 64 and 65 are to be read accordingly).

For the purposes of this Chapter and Chapters 5 to 10, references to the hospital
with which a patient is or is to be registered are to the hospital with which he
is or is to be registered under section 22(1) or 78(2) (as the case may be).

Subsections (1) to (3) and (5) apply unless a contrary intention appears.
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O

36
(1)
(2)

CHAPTER 5

DISCHARGE FROM LIABILITY TO ASSESSMENT ETC

Application to Tribunal for discharge of liability to assessment etc

An application may be made to the Tribunal by —
(@) apatient who is liable to assessment under Chapter 3,
(b) his nominated person, or

(c) if the patient is aged under 16, any person with parental responsibility
for him,

for an order discharging the patient’s liability to assessment (subject to
subsections (5) and (6)).

An application under subsection (1) may be made —

(@) if the patient is an emergency patient, at any time after he continues to
be liable to assessment,

(b) in the case of any other patient, at any time after he becomes liable to
assessment.

An application may be made to the Tribunal by —

(@) a patient who is liable to assessment as a resident patient under
Chapter 3,

(b) his nominated person, or

(c) if the patient is aged under 16, any person with parental responsibility
for him,

for an order directing that he is to be liable to assessment as a non-resident
patient (subject to subsections (5) and (6)).

An application under subsection (3) may be made —

(@) if the patient is liable to assessment as a resident patient by virtue of his
being an emergency patient, at any time after he continues to be liable
to assessment,

(b) in the case of any other patient, at any time after he becomes liable to
assessment as a resident patient.

Subsection (6) applies to a patient who is a ward of court.

An application under subsection (1) or (3) may not be made by —
(@) the patient’s nominated person, or
(b) a person with parental responsibility for him,

without the leave of the court on an application by that person.

The Tribunal must, as soon as practicable, notify the patient’s clinical
supervisor of the making of an application to it under this section; and the
clinical supervisor must send to the Tribunal a copy of the care plan which is
in force in respect of the patient under section 31.

Powers of Tribunal: applications under section 35
This section applies to the determination of an application under section 35.

The Tribunal must determine an application within the period specified in
rules made by the Lord Chancellor.
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(10)

If, in the case of an application, the Tribunal determines that not all of the
relevant conditions are met in the patient’s case, it must make an order
discharging him from liability to assessment under Chapter 3.

The following subsections apply if the Tribunal determines that all of those
conditions are met in the patient’s case.

If, in the case of an application, the Tribunal is satisfied that it is not necessary
to assess further what medical treatment should be provided to the patient
before making an order authorising his medical treatment under Chapter 6, it
must make such an order.

If, in the case of an application under section 35(1), the Tribunal is satisfied that
it is necessary to assess further what medical treatment should be provided to
the patient before making such an order, it must make —

(@) an order confirming the patient’s liability to assessment during his
assessment period, or

(b) an order authorising his assessment under that Chapter.

If—
(@) the Tribunal makes an order under subsection (6)(a), and
(b) the patient in respect of whom the order is made is liable to assessment
as a resident patient,
the order may, if the Tribunal thinks fit, include a direction that the patient is
to be liable to assessment, during his assessment period, as a non-resident
patient from the time specified in the direction.

If, in the case of an application under section 35(3), the Tribunal is satisfied that
it is necessary to assess further what medical treatment should be provided to
the patient before making an order authorising his medical treatment under
Chapter 6, it must make —

(@) an order confirming the patient’s liability to assessment, during his
assessment period, as a resident patient,

(b) an order directing that the patient is to be liable to assessment, during
his assessment period, as a non-resident patient from the time specified
in the direction, or

(c) an order authorising his assessment under that Chapter.

Any direction given under subsection (7) or (8)(b) must specify the conditions
imposed on the patient to—

(@) secure that the assessment may be carried out, or

(b) protect his health or safety or other persons against the risk by reference
to which the Tribunal determined that the third of the relevant
conditions is met in his case.

The conditions may include —
(@) acondition that the patient—
(i) attends at a specified place at specified times,
(ii) resides at a specified place,
(iif) makes himself available for assessment during specified
periods,
(b) acondition that the patient does not engage in specified conduct.
In this subsection, “specified” means specified in the direction.
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O

38
1)

®)

Section 36: supplementary

If the Tribunal makes an order under subsection (3) of section 36, the clinical
supervisor must, as soon as practicable after the making of the order, notify
any carer of the patient of its making.

Any order made under subsection (3), (6)(a) or (8)(a) or (b) of that section may
deal with such matters incidental to or consequential on the making of the
order as the Tribunal thinks fit.

The making of an order under subsection (6)(a) or (8)(a) or (b) of that section in
respect of a patient does not affect the application of sections 26 to 29 in his
case.

Subsection (3) is subject to any provision in the order requiring the giving of
leave by the Tribunal in respect of the taking of an action specified in the order.

Subsection (6) applies if a direction is given under subsection (7) or (8)(b) of
section 36 in respect of a patient.

The giving of the direction is sufficient authority for the managers of the
hospital with which the patient is registered to require the patient to comply
with the conditions specified in the direction.

The managers may not require the patient to comply with any conditions
imposed under subsection (6) after —

(@) he becomes liable to assessment as a resident patient,
(b) he is registered under section 78(2) with another hospital, or
(c) his assessment period ends.

This section and section 36 are subject to section 74.

CHAPTER 6

FURTHER MEDICAL TREATMENT AND ASSESSMENT
Application for order

Duty to apply to Tribunal for order

Subsection (2) applies if —

(@) the clinical supervisor of a patient determines, for the purposes of
paragraph (a) of subsection (2) of section 25, that all of the relevant
conditions are met in the patient’s case, and

(b) he determines for the purposes of paragraph (b)(ii) of that subsection
that it is not necessary to assess further what medical treatment should
be provided to the patient before an order authorising his medical
treatment is made.

The managers of the hospital with which the patient is registered must secure
that the clinical supervisor makes an application to the Tribunal for an order
authorising his medical treatment.

Subsection (4) applies if —
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(a) the clinical supervisor of a patient determines, for the purposes of
paragraph (a) of subsection (2) of section 25, that all of the relevant
conditions are met in the patient’s case, and

(b) he determines for the purposes of paragraph (b)(ii) of that subsection
that it is necessary to assess further what medical treatment should be
provided to the patient before an order authorising his medical
treatment is made.

(4) The managers of the hospital with which the patient is registered must secure
that the clinical supervisor makes an application to the Tribunal for an order
authorising his assessment.

(5) Subsection (6) applies if —
(@) anorder (or further order) authorising the assessment of a patient is in
force, and
(b) the patient’s clinical supervisor determines that—
(i) all of the relevant conditions are met in his case, and

(ii) it is not necessary to assess further what medical treatment
should be provided to the patient before an order authorising
his medical treatment is made.

(6) The managers of the hospital with which the patient is registered must secure
that the clinical supervisor makes an application to the Tribunal for an order
authorising his medical treatment.

(7) Any application under this section must be made within the period specified
in rules made by the Lord Chancellor.

(8) For the purposes of this Chapter and Chapter 7 —

(@) references to an order (or further order) authorising the medical
treatment of a patient are to an order (or further order) authorising that
treatment made in accordance with section 46, and

(b) references to an order (or further order) authorising the assessment of
a patient are to an order (or further order) authorising his assessment
made in accordance with section 49.

39  Application for order authorising medical treatment

(1) This section applies in connection with an application for an order authorising
the medical treatment of a patient.

(2) The clinical supervisor of the patient must—

(@) review the care plan of the patient which is in force under section 31 or
which was approved by the Tribunal on the making of the preceding
order (or further order) authorising his assessment (as the case may be),
and

(b) amend it so that it complies with subsection (3).

(3) The plan must—

(@) include a description of the medical treatment which is to be provided
to the patient while the order is in force,

(b) include the prescribed information, and
(c) be prepared in the prescribed form.

(4) The application must include the plan.
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(5) The application must—

(a) state the reasons for the determinations mentioned in subsection (1) or
(5)(b) of section 38 (as the case may be),

(b) describe the mental disorder for which medical treatment is to be
provided in accordance with the plan,

(c) describe any medical treatment or other treatment which is to be
provided to the patient for that disorder otherwise than in accordance
with the plan,

(d) state whether it is proposed that the patient should be provided with
medical treatment—

(i) as aresident patient, or
(ii) as anon-resident patient,
and state the reasons for that proposal, and
(e) deal with any other prescribed matter.

(6) Before making an application, the clinical supervisor must consult the
following persons about the medical treatment to be specified in the plan—

(@) the patient, unless inappropriate or impracticable,

(b) if the patient is aged under 16, each person with parental responsibility
for him, subject to section 11,

(c) the patient’s nominated person (unless he falls within paragraph (b)),
if practicable, and

(d) any carer of the patient (unless he falls within paragraph (b) or (c)),
subject to section 12 and if practicable.

(7) In this Chapter, “prescribed” means prescribed by regulations made by the
appropriate authority.

40  Application for order authorising assessment

(1) This section applies in connection with an application for an order authorising
the assessment of a patient.

(2) The clinical supervisor of the patient must review the care plan of the patient
which is in force under section 31 and amend it so that it complies with
subsection (3).

(3) The plan must—

(@) include a description of the medical treatment which is to be provided
to the patient while the order is in force,

(b) include the prescribed information, and
(c) Dbe prepared in the prescribed form.

(4) The application must include the plan.

(5) The application must—
(a) state the reasons for the determinations mentioned in section 38(3),

(b) describe the mental disorder for which medical treatment is to be
provided in accordance with the plan,

(c) describe any medical treatment or other treatment which is to be
provided to the patient for that disorder otherwise than in accordance
with the plan,

d) state whether it is proposed that the patient should be assessed —
prop p
(i) asaresident patient, or
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(ii) as anon-resident patient,
and state the reasons for that proposal, and
(e) deal with any other prescribed matter.

(6) Before making an application, the clinical supervisor must consult the
following persons about the medical treatment to be specified in the plan—

(@) the patient, unless inappropriate or impracticable,

(b) if the patient is aged under 16, each person with parental responsibility
for him, subject to section 11,

(c) the patient’s nominated person (unless he falls within paragraph (b)),
if practicable, and

(d) any carer of the patient (unless he falls within paragraph (b) or (c)),
subject to section 12 and if practicable.

41  Duty to apply to Tribunal for further order

(1) Subsection (2) applies if —
(@) an order (or further order) authorising the medical treatment of a
patient is in force, and
(b) the clinical supervisor of the patient determines that all of the relevant
conditions are likely to continue to be met at the end of the period for
which that order (or further order) is in force.

(2) The managers of the hospital with which the patient is registered must secure
that the clinical supervisor makes an application to the Tribunal for a further
order authorising the medical treatment of the patient.

(3) Subsection (4) applies if —
(@) anorder (or further order) authorising the assessment of a patient is in
force, and
(b) the clinical supervisor of the patient determines that—

(i) all of the relevant conditions are likely to continue to be met at
the end of the period for which that order (or further order) is in
force, and

(ii) it is necessary to assess further what medical treatment should
be provided to the patient before an order authorising his
medical treatment is made.

(4) The managers of the hospital with which the patient is registered must secure
that the clinical supervisor makes an application to the Tribunal for a further
order authorising the assessment of the patient.

(5) An application under this section must be made within the period specified in
rules made by the Lord Chancellor.

42  Application for further order authorising medical treatment

(1) This section applies in connection with an application for a further order
authorising the medical treatment of a patient.

(2) The clinical supervisor of the patient must—
(@) review the care plan of the patient which was approved by the Tribunal
on the making of the preceding order (or further order) authorising his
medical treatment, and
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(b) amend it so that it complies with subsection (3).

(3) The plan must—

(@) include a description of the medical treatment which is to be provided
to the patient while the further order is in force,

(b) include the prescribed information, and
(c) be prepared in the prescribed form.

(4) The application must include the plan.

(5) The application must—
(a) state the reasons for the determination mentioned in section 41(1)(b),

(b) describe the mental disorder for which medical treatment is to be
provided in accordance with the plan,

(c) describe any medical treatment or other treatment which is to be
provided to the patient for that disorder otherwise than in accordance
with the plan,

(d) state whether it is proposed that the patient should be provided with
medical treatment —

(i) as aresident patient, or
(ii) as anon-resident patient,
and state the reasons for that proposal, and
(e) deal with any other prescribed matter.

(6) Before making an application, the clinical supervisor must consult the
following persons about the medical treatment to be specified in the plan—

(@) the patient, unless inappropriate or impracticable,

(b) if the patient is aged under 16, each person with parental responsibility
for him, subject to section 11,

(c) the patient’s nominated person (unless he falls within paragraph (b)),
if practicable, and

(d) any carer of the patient (unless he falls within paragraph (b) or (c)),
subject to section 12 and if practicable.

43  Application for further order authorising assessment

(1) This section applies in connection with an application for a further order
authorising the assessment of a patient.

(2) The clinical supervisor of the patient must—

(@) review the care plan of the patient which was approved by the Tribunal
on the making of the preceding order (or further order) authorising his
assessment, and

(b) amend it so that it complies with subsection (3).

(3) The plan must—

(@) include a description of the medical treatment which is to be provided
to the patient while the further order is in force,

(b) include the prescribed information, and
(c) be prepared in the prescribed form.

(4) The application must include the plan.
(5) The application must—
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(a) state the reasons for the determinations mentioned in section 41(3)(b),

(b) describe the mental disorder for which medical treatment is to be
provided in accordance with the plan,

(c) describe any medical treatment or other treatment which is to be
provided to the patient for that disorder otherwise than in accordance
with the plan,

(d) state whether it is proposed that the patient should be assessed —
(i) asaresident patient, or
(i) asanon-resident patient,
and state the reasons for that proposal, and
(e) deal with any other prescribed matter.

Before making an application, the clinical supervisor must consult the
following persons about the medical treatment to be specified in the plan—

(@) the patient, unless inappropriate or impracticable,

(b) if the patient is aged under 16, each person with parental responsibility
for him, subject to section 11,

(c) the patient’s nominated person (unless he falls within paragraph (b)),
if practicable, and

(d) any carer of the patient (unless he falls within paragraph (b) or (c)),
subject to section 12 and if practicable.

Making of orders etc

Timing of proceedings

Subject to subsections (2) and (3), the Tribunal must determine any application
for an order authorising the medical treatment or assessment of a patient
within the period of 28 days beginning with the day on which the patient was
admitted in pursuance of subsection (1) of section 23 or the imposition of
conditions in respect of him was authorised under subsection (4) of that section
(as the case may be).

If a patient is treated as continuing to be liable to assessment under Chapter 3
by virtue of section 72(3) or 255(2), the Tribunal must determine any
application for an order authorising his medical treatment or assessment
before he ceases to be so treated.

If—
(@) an application is for an order authorising the medical treatment of a
patient, and
(b) the proposed order is to come into force immediately after an order (or
further order) authorising his assessment ceases to be in force,
the Tribunal must determine the application before that order (or further
order) ceases to be in force.

The Tribunal must determine any application for a further order authorising
the medical treatment of a patient before the order (or further order)
authorising his medical treatment immediately preceding it ceases to be in
force.

The Tribunal must determine any application for a further order authorising
the assessment of a patient before the order (or further order) authorising his
assessment immediately preceding it ceases to be in force.
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1)

(2)

This section is subject to section 74.

Powers of Tribunal: application under section 38 or 41

This section applies to the determination of —
(@) an application under section 38 for an order authorising the medical
treatment or assessment of a patient, or
(b) anapplication under section 41 for a further order authorising any such
treatment or assessment.

If, in the case of an application, the Tribunal determines that not all of the
relevant conditions are met in the patient’s case, it must make an order —

(@) refusing the application for the order in question, and

(b) discharging any order (or further order) authorising the patient’s
medical treatment or assessment which is in force at the time when the
order is made.

If the Tribunal makes an order under subsection (2), the clinical supervisor
must, as soon as practicable after the making of the order, notify the following
persons of its making —

(a) if the patient is aged under 16, each person with parental responsibility
for him, subject to section 11, and

(b) any carer of the patient (unless he falls within paragraph (a)).

Subsections (5) to (7) apply if the Tribunal determines that all of the relevant
conditions are met in the patient’s case.

If, in the case of an application by virtue of section 38(2), (4) or (6) or 41(4), the
Tribunal is satisfied that it is not necessary to assess further what medical
treatment should be provided to the patient before making an order
authorising his medical treatment, it must make such an order.

If, in the case of an application by virtue of section 38(2), (4) or (6) or 41(4), the
Tribunal is satisfied that it is necessary to assess further what medical
treatment should be provided to the patient before making an order
authorising his medical treatment, it must make an order (or further order)
authorising his assessment.

In the case of an application by virtue of section 41(2), the Tribunal must make
a further order authorising the medical treatment of the patient.

This section is subject to section 74.

Order (or further order) authorising medical treatment

This section applies in relation to—
(@) an order authorising the medical treatment of a patient, or

(b) a further order authorising any such treatment (and accordingly
references in this section to an order include references to a further
order).

The order must state that—
(@) the care plan is approved by the Tribunal for the medical treatment of
the patient, or
(b) the care plan is approved by the Tribunal for that purpose, with such
modifications as are —
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(i) agreed with the clinical supervisor of the patient, and
(ii) specified by the Tribunal in the order,
but no modifications may be so agreed and specified unless the patient,
each person with parental responsibility for the patient (if he is aged
under 16), the patient’s nominated person and any carer of the patient
have had an opportunity to make representations about the
modifications, if practicable.
(8) For the purposes of subsection (2), any reference to the care plan is to be read
as follows —
(@) inacase where the order is made on an application under section 38 or
41, the reference is to the care plan included in that application,
(b) in a case where the order is made on an application under section 35,
the reference is to the care plan sent to the Tribunal under subsection
(7) of that section.
(4) The order must state whether the patient is to be provided with medical
treatment —
(@) asaresident patient for the period until the order ceases to be in force,
(b) as a non-resident patient for that period, or
(c) asaresident patient for the period specified in the order then as a non-
resident patient for the period until the order ceases to be in force.
(5) If the order states that the patient is to be provided with medical treatment as

a resident patient for any period, the order must—

(@)

(b)

(©)

state whether —
(i) the order may only be discharged by the Tribunal, or
(ii) the clinical supervisor is authorised to discharge the order,
state whether —

(i) responsibility for providing the patient with medical treatment
may only be transferred from the hospital with which he is
registered with the leave of the Tribunal on an application made
by the clinical supervisor, or

(ii) the clinical supervisor is authorised by the Tribunal to
determine whether that responsibility should be so transferred
in accordance with section 76 or 77 (subject to any condition
specified in the order),

but this paragraph does not apply to transfers made in accordance with
section 161, and

state whether —

(i) only the Tribunal may give the patient leave of absence from the
hospital with which he is registered on an application made by
the clinical supervisor (subject to any exception specified in the
order), or

(ii) the clinical supervisor is authorised by the Tribunal to
determine whether the patient should be given leave of absence
from that hospital in accordance with section 62,

but the Tribunal may exercise the power to reserve the determination of any
matter to itself in pursuance of paragraph (a)(i), (b)(i) or (c)(i) only if the patient
falls within a description specified in regulations made by the appropriate
authority.
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(6) If the order states that the patient is to be provided with medical treatment as
a non-resident patient for any period, the order must—

(@) specify the conditions imposed on him to—
(i) secure that the treatment may be provided to him, or

(ii) protect his health or safety or other persons against the risk by
reference to which the Tribunal determined that the third of the
relevant conditions is met in his case,

(b) make a recommendation to the clinical supervisor as to the action
which might be taken by him if the patient fails to comply with the
conditions or there is a material change in the patient’s circumstances,
and

(c) state that the clinical supervisor is authorised by the Tribunal to
determine whether the conditions should be suspended in accordance
with section 62.

(7) The conditions may include —
(@) acondition that the patient—
(i) attends at a specified place at specified times,
(ii) resides at a specified place,
(iif) makes himself available for treatment during specified periods,
(b) acondition that the patient does not engage in specified conduct.
In this subsection, “specified” means specified in the order.

(8) The order must specify the period for which it is to be in force (subject to
section 47).

47  Order (or further order) authorising medical treatment: supplementary

(1) In the case of an order authorising the medical treatment of a patient, the
period specified under subsection (8) of section 46 may not exceed 6 months.

(2) Inthe case of a further order authorising the medical treatment of a patient, the
period specified under that subsection —
(@) must commence on the ending of the period for which the order (or
preceding further order) authorising medical treatment is in force; and
(b) may not exceed 6 months (subject to subsection (4)).

(3) In subsection (2)(a), the reference to the ending of the period for which the
order (or preceding further order) is in force is a reference to the ending of that
period whether on the expiry of the order or preceding further order or on its
discharge in consequence of the making of the further order.

4) If—
(@) an order authorising medical treatment and at least two further orders
authorising medical treatment have been made in respect of a patient,
or

(b) a patient has been subject to an order authorising his medical treatment
and further orders authorising his medical treatment for a total period
of at least 12 months,

the period specified under subsection (8) of section 46 may not exceed 12
months.

() Anorder (or further order) authorising medical treatment —
(@) must make such provision as is specified in regulations made —
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(i) if the Tribunal making the order (or further order) is the Mental
Health Tribunal for England, by the Secretary of State,

(ii) if the Tribunal making the order (or further order) is the Mental
Health Tribunal for Wales, by the National Assembly for Wales,
and

(b) may make such provision as to matters incidental to or consequential
on the making of the order as the Tribunal in question thinks fit.

48  Effect of order (or further order) authorising medical treatment

(1) This section applies if —
(@) anorder is made authorising the medical treatment of a patient, or

(b) a further order is made authorising any such treatment (and
accordingly references to orders include references to further orders).

(2) If the order authorises the provision of medical treatment to the patient as a
resident patient for any period by virtue of section 46(4)(a) or (c) (“the relevant
period”), the making of the order is sufficient authority —

(@) for—

(i) the clinical supervisor, or any person authorised by him, to take
the patient and convey him to the hospital with which he is
registered within the period specified in subsection (3), and

(ii) the managers of the hospital to admit the patient and detain him
until the relevant period ends, the patient is otherwise liable to
be provided with medical treatment as a non-resident patient,
he is registered under section 78(2) with another hospital or the
order ceases to be in force, or

(b) if the patient is already detained in that hospital under this Chapter or
Chapter 3, for the managers of the hospital to continue to detain him as
mentioned in paragraph (a)(ii).

(3) The period mentioned in subsection (2)(a) is the period of 24 hours beginning
with the commencement of the relevant period.

(4) If the order authorises the provision of medical treatment to the patient as a
non-resident patient for any period by virtue of section 46(4)(b) or (c), the
making of the order is sufficient authority for the clinical supervisor —

(@) to require the patient to comply with the conditions specified in the
order until —
(i) heisliable to be provided with medical treatment as a resident
patient, or
(ii) the order ceases to be in force, and
(b) if the patient fails to comply with those conditions or there is a material
change in his circumstances, to determine whether medical treatment
should be provided to him as a resident patient.

() In making any determination under subsection (4)(b), the clinical supervisor
must have regard to any recommendation specified in the order by virtue of
section 46(6)(b).

(6) If the clinical supervisor determines under subsection (4)(b) that medical
treatment should be provided to the patient as a resident patient, the making
of the determination is sufficient authority for—

10

15

20

25

30

35

40

45



Mental Health Bill 37
Part 2 — Examination, assessment and treatment
Chapter 6 — Further medical treatment and assessment

(10)

(11)

(12)

(@) the clinical supervisor, or any person authorised by him, to take the
patient and convey him to the hospital with which he is registered
within the period specified in subsection (7),

(b) the managers of the hospital to admit the patient and detain him until —

(i) he is liable to be provided with medical treatment as a non-
resident patient,
(ii) heis registered under section 78(2) with another hospital, or
(iif) the order ceases to be in force, and
(c) the clinical supervisor to—
(i) discharge the order,
(ii) determine whether the responsibility for providing the patient
with medical treatment should be transferred from the hospital
with which he is registered in accordance with section 76 or 77,
and
(iii) determine whether the patient should be given leave of absence
from the hospital with which he is registered in accordance with
section 62.

The period mentioned in subsection (6)(a) is the period of 24 hours beginning
with the making of the determination.

If the clinical supervisor determines under subsection (4)(b) that medical
treatment should be provided to the patient as a non-resident patient, the
clinical supervisor may amend the conditions specified in the order.

Before amending the conditions, the clinical supervisor must consult—

(@) the patient, unless inappropriate or impracticable,

(b) if the patient is aged under 16, each person with parental responsibility
for him, subject to section 11,

(c) the patient’s nominated person (unless he falls within paragraph (b)),
if practicable, and

(d) any carer of the patient (unless he falls within paragraph (b) or (c)),
subject to section 12 and if practicable.

Notification by the clinical supervisor of an amendment in the conditions is
sufficient authority for the clinical supervisor —

(@) torequire the patient to comply with the amended conditions until —

(i) heisliable to be provided with medical treatment as a resident
patient, or
(ii) the order ceases to be in force, and
(b) if the patient fails to comply with those conditions or there is a material
change in his circumstances, to determine whether medical treatment
should be provided to him as a resident patient.

Subsections (5) to (10) apply to a determination under subsection (10)(b) as
they apply to a determination under subsection (4)(b).

Any provision made in the order by virtue of subsection (5) of section 46 ceases
to have effect if the patient becomes liable to be provided with medical
treatment as a non-resident patient; and any provision made in the order by
virtue of subsection (6) of that section ceases to have effect if the patient
becomes liable to be provided with medical treatment as a resident patient.
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49  Order (or further order) authorising assessment

(1) This section applies in relation to—
(@) an order authorising the assessment of a patient, or

(b) a further order authorising any such assessment (and accordingly
references in this section to an order include references to a further
order).

(2) The order must state that—
(@) the care plan is approved by the Tribunal for the purpose of providing
medical treatment to the patient, or
(b) the care plan is approved by the Tribunal for that purpose, with such
modifications as are—
(i) agreed with the clinical supervisor of the patient, and
(ii) specified by the Tribunal in the order,
but no modifications may be so agreed and specified unless the patient,
each person with parental responsibility for the patient (if he is aged
under 16), the patient’s nominated person and any carer of the patient
have had an opportunity to make representations about the
modifications, if practicable.

(3) For the purposes of subsection (2), any reference to the care plan is to be read
as follows —

(@) ina case where the order is made on an application under section 38 or
41, the reference is to the care plan included in that application,

(b) in a case where the order is made on an application under section 35,
the reference is to the care plan sent to the Tribunal under subsection
(7) of that section.

(4) The order must state whether the patient is to be assessed —
(@) asaresident patient, or
(b) as anon-resident patient.

(5) If the order states that the patient is to be assessed as a resident patient, the
order must—

(a) state whether —

(i) the order may only be discharged by the Tribunal, or

(ii) the clinical supervisor is authorised to discharge the order,
(b) state whether—

(i) responsibility for assessing the patient may only be transferred
from the hospital with which he is registered with the leave of
the Tribunal on an application made by the clinical supervisor,
or

(ii) the clinical supervisor is authorised by the Tribunal to
determine whether that responsibility should be so transferred
in accordance with section 76 or 77 (subject to any condition
specified in the order),

but this paragraph does not apply to transfers made in accordance with
section 161, and
(c) state whether—
(i) only the Tribunal may give the patient leave of absence from the
hospital with which he is registered on an application made by
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the clinical supervisor (subject to any exception specified in the
order), or

(ii) the clinical supervisor is authorised by the Tribunal to
determine whether the patient should be given leave of absence
from that hospital in accordance with section 62,

but the Tribunal may exercise the power to reserve the determination of any
matter to itself in pursuance of paragraph (a)(i), (b)(i) or (c)(i) only if the patient
falls within the description specified for the purposes of section 46(5).

(6) If the order states that the patient is to be assessed as a non-resident patient, the
order must—

(@) specify the conditions imposed on him to—
(i) secure that the assessment may be carried out, or

(ii) protect his health or safety or other persons against the risk by
reference to which the Tribunal determined that the third of the
relevant conditions is met in his case,

(b) make a recommendation to the clinical supervisor as to the action
which might be taken by him if the patient fails to comply with the
conditions or there is a material change in the patient’s circumstances,
and

(c) state that the clinical supervisor is authorised by the Tribunal to
determine whether the conditions should be suspended in accordance
with section 62.

(7) The conditions may include —
(@) acondition that the patient—
(i) attends at a specified place at specified times,
(ii) resides at a specified place,
(iif) makes himself available for assessment during specified
periods,
(b) acondition that the patient does not engage in specified conduct.
In this subsection, “specified” means specified in the order.

(8) The order must specify the period for which it is to be in force (subject to
section 50).

50  Order (or further order) authorising assessment: supplementary

(1) In the case of an order authorising the assessment of a patient, the period
specified under subsection (8) of section 49 may not exceed 28 days.

(2) Inthe case of a further order authorising the assessment of a patient, the period
specified under that subsection —
(@) must commence on the ending of the period for which the order (or
preceding further order) authorising assessment is in force; and
(b) may not exceed 28 days (subject to subsection (4)).

(38) In subsection (2)(a), the reference to the ending of the period for which the
order (or preceding further order) is in force is a reference to the ending of that
period whether on the expiry of the order or preceding further order or on its
discharge in consequence of the making of the further order.

o further order authorising the assessment of a patient may be made if the
4) No further ord horising th f a pati y be made if th
qualifying period in respect of him would exceed 3 months.
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(5) For the purposes of subsection (4), the qualifying period is the total of the
following periods —
(@) the period which would be specified under subsection (8) of section 49
in the further order in question,
(b) the period for which any further orders preceding that order were in
force in respect of the patient,
(c) the period for which the order authorising the assessment of the patient
was in force.

(6) An order (or further order) authorising assessment —
(@) must make such provision as is specified in regulations made —

(i) if the Tribunal making the order (or further order) is the Mental
Health Tribunal for England, by the Secretary of State,

(ii) if the Tribunal making the order (or further order) is the Mental
Health Tribunal for Wales, by the National Assembly for Wales,
and

b) may make such provision as to matters incidental to or consequential
Yy P q
on the making of the order as the Tribunal in question thinks fit.

51  Effect of order (or further order) authorising assessment

(1) This section applies if —
(@) anorder is made authorising the assessment of a patient, or

(b) a further order is made authorising any such assessment (and
accordingly references to orders include references to further orders).

(2) The managers of the hospital with which the patient is registered must secure
that the patient is assessed, during the period for which the order is in force, by
the clinical supervisor.

(3) The assessment is for the purpose of determining —
(@) whether all of the relevant conditions continue to be met in the patient’s
case, and
(b) ifso—
(i) whether it is necessary to assess further what medical treatment
should be provided to the patient before an order authorising
his medical treatment is made, and

(i) what medical treatment should be provided to him in
accordance with a subsequent order (or further order) under
this Chapter.

(4) If the order authorises the assessment of the patient as a resident patient, the
making of the order is sufficient authority —
(@) for—

(i) theclinical supervisor, or any person authorised by him, to take
the patient and convey him to the hospital with which he is
registered within the period specified in subsection (5), and

(ii) the managers of the hospital to admit the patient and detain him
until he is liable to be assessed as a non-resident patient, he is
registered under section 78(2) with another hospital or the order
ceases to be in force, or
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(b) if the patient is already detained in that hospital under this Chapter or
Chapter 3, for the managers of the hospital to continue to detain him as
mentioned in paragraph (a)(ii).

The period mentioned in subsection (4)(a) is the period of 24 hours beginning
with the making of the order.

If the order authorises the assessment of the patient as a non-resident patient,
the making of the order is sufficient authority for the clinical supervisor —

(@) to require the patient to comply with the conditions specified in the
order until —

(i) heisliable to be assessed as a resident patient, or
(ii) the order ceases to be in force, and

(b) if the patient fails to comply with those conditions or there is a material
change in his circumstances, to determine whether he should be
assessed as a resident patient.

In making any determination under subsection (6)(b), the clinical supervisor
must have regard to any recommendation specified in the order by virtue of
section 49(6)(b).

If the clinical supervisor determines under subsection (6)(b) that the patient
should be assessed as a resident patient, the making of the determination is
sufficient authority for —

(@) the clinical supervisor, or any person authorised by him, to take the
patient and convey him to the hospital with which he is registered
within the period specified in subsection (9),

(b) the managers of the hospital to admit the patient and detain him until —
(i) heis liable to be assessed as a non-resident patient,
(ii) heis registered under section 78(2) with another hospital, or
(iif) the order ceases to be in force, and
(c) the clinical supervisor to—
(i) discharge the order,

(ii) determine whether the responsibility for assessing the patient
should be transferred from the hospital with which he is
registered in accordance with section 76 or 77, and

(iii) determine whether the patient should be given leave of absence
from the hospital with which he is registered in accordance with
section 62.

The period mentioned in subsection (8)(a) is the period of 24 hours beginning
with the making of the determination.

If the clinical supervisor determines under subsection (6)(b) that the patient
should be assessed as a non-resident patient, the clinical supervisor may
amend the conditions specified in the order.

Before amending the conditions, the clinical supervisor must consult—

(@) the patient, unless inappropriate or impracticable,

(b) if the patient is aged under 16, each person with parental responsibility
for him, subject to section 11,

(c) the patient’s nominated person (unless he falls within paragraph (b)),
if practicable, and

(d) any carer of the patient (unless he falls within paragraph (b) or (c)),
subject to section 12 and if practicable.
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Notification by the clinical supervisor of an amendment in the conditions is
sufficient authority for the clinical supervisor —

(@) torequire the patient to comply with the amended conditions until —
(i) heisliable to be assessed as a resident patient, or
(ii) the order ceases to be in force, and

(b) if the patient fails to comply with those conditions or there is a material
change in his circumstances, to determine whether the patient should
be assessed as a resident patient.

Subsections (7) to (12) apply to a determination under subsection (12)(b) as
they apply to a determination under subsection (6)(b).

Any provision made in the order by virtue of subsection (5) of section 49 ceases
to have effect if the patient becomes liable to be assessed as a non-resident
patient; and any provision made in the order by virtue of subsection (6) of that
section ceases to have effect if the patient becomes liable to be assessed as a
resident patient.

Copying of care plan to patient etc

Subsection (2) applies if the Tribunal makes —

(@) an order (or further order) authorising the medical treatment of a
patient, or

(b) an order (or further order) authorising the assessment of a patient.

The clinical supervisor must send a copy of the care plan approved by the
Tribunal in the order (or further order) to—

(@) the patient,
(b) if the patient is aged under 16, each person with parental responsibility
for him, and
(c) the patient’s nominated person (unless he falls within paragraph (b)),
as soon as practicable after the making of the order (or further order).

The requirements under subsection (2)(b) and (c) are subject to subsections (4)
to (7).

The clinical supervisor may not send a copy of the plan to—
(@) any particular person with parental responsibility for the patient under
paragraph (b) of subsection (2), or
(b) the patient’s nominated person under paragraph (c) of that subsection,

without first ascertaining the patient’s wishes and feelings about his so
sending such a copy (unless it is inappropriate or impracticable to do so).

The clinical supervisor must—
(@) make a determination about whether it would be appropriate to so
send a copy of the plan to the person in question, and
(b) have regard to the patient’s wishes and feelings in making that
determination.

If the clinical supervisor determines that it would not be appropriate to so send
a copy of the plan to the person in question, he must not do so and, accordingly,
the requirement under subsection (2)(b) or (c) (as the case may require) so to
send such a copy ceases to have effect.
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(2)

The clinical supervisor need not send a copy of the care plan to any particular
person with parental responsibility for a patient if it is impracticable to do so.

Services before discharge

Free care services etc before discharge

Where the acceptance of a care service is a relevant requirement imposed in
relation to a patient, no charge may be recovered for the service.

But nothing in subsection (1) prevents a charge being recovered for
accommodation which —

(@) the patient is required to reside in by virtue of a relevant requirement,
and

(b) at the time the requirement is imposed, is his ordinary residence.

In determining a person’s ordinary residence for this purpose, any period
during which he is detained in a hospital under this Part is to be disregarded.

Where, in accordance with a relevant requirement imposed in relation to a
patient aged under 18, the patient is looked after by a local authority, no
contributions towards his maintenance may be recovered by the authority
under Part 3 of Schedule 2 to the Children Act 1989 (c. 41).

In this section —

“care service” means any service provided by, or in pursuance of
arrangements made by, a local authority in England and Wales under
the following enactments —

(@) Part 3 of the National Assistance Act 1948 (c. 29) (provision of
certain accommodation and welfare services),

(b) section 45(1) of the Health Services and Public Health Act 1968
(c. 46) (welfare of old people),

(c) section 21 of, and Schedule 8 to, the National Health Service Act
1977 (c. 49) (care of mothers and young children, prevention of
illness etc);

and any service to which section 29(1) of the Children Act 1989 (charges
for services for children in need etc) applies;

“relevant requirement”, in relation to a patient, means a requirement
imposed on him by virtue of section 23(4), 26(8), 29, 30(2), 37(6), 48(4)
or (10), 51(6) or (12), 57(2) or (8), 59, 61(4), 62(4) or 79(4) (including any
of those provisions as applied by a provision of this Chapter or Chapter
7);

and a reference to being looked after by a local authority is to be construed in
accordance with section 22(1) of the Children Act 1989.
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1)

@)

CHAPTER 7

DISCHARGE OF ORDERS MADE UNDER CHAPTER 6 ETC
Application by patient for discharge or change in status

Application to Tribunal for discharge of order (or further order) authorising
medical treatment

This section applies to a patient if —

(@) anorder (or further order) authorising his medical treatment is in force,
and

(b) the period specified in the order (or further order) as the period for
which it is to be in force is 3 months or longer.

An application may be made to the Tribunal by —
(@) the patient,
(b) his nominated person, or

(c) if the patient is aged under 16, any person with parental responsibility
for him,

for an order discharging the order (or further order) in question (subject to
subsections (3) and (4)).

Subsection (4) applies to a patient who is a ward of court.

An application under subsection (2) may not be made by —
(@) the patient’s nominated person, or
(b) a person with parental responsibility for him,
without the leave of the court on an application by that person.

In a case where subsection (4) applies, an application under subsection (2) may
be made at any time during the relevant period.

In any other case, an application under subsection (2) may be made at any time
during the relevant period but only one application may be made under that
subsection during that period (subject to subsections (7) and (8)).

If —
(@) anapplication has been made under subsection (2) during the relevant
period, and
(b) the clinical supervisor has determined for the purposes of section 85(2)
that the order (or further order) should not be discharged under section

60 or an application should not be made to the Tribunal under section
61,

a further application under subsection (2) may be made during that period.

One or more further applications under subsection (2) (in addition to that
permitted under subsection (7)) may be made during the relevant period if the
Tribunal gives leave on an application by —

(@) the patient,
(b) his nominated person, or

(c) if the patient is aged under 16, any person with parental responsibility
for the patient.
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©)

(10)

55
(1)

@)

®)

The Tribunal must, as soon as practicable, notify the clinical supervisor of the
patient of the making of an application to it under this section.

The relevant period, for the purposes of this section, is the period for which the
order (or further order) in question is in force.

Application to Tribunal for change in status of resident patient

Subsection (2) applies to a patient at any time if —

(@) anorder (or further order) authorising his medical treatment is in force,
and

(b) he is liable to be provided with medical treatment as a resident patient
by virtue of —

(i) a determination made under subsection (4)(b) or (10)(b) of
section 48 (including a determination made by virtue of
subsection (11) of that section), or

(i) a determination made under subsection (2)(b) or (8)(b) of
section 57 (including a determination made by virtue of
subsection (9) of that section).

An application may be made to the Tribunal by —
(@) the patient,
(b) his nominated person, or

(c) if the patient is aged under 16, any person with parental responsibility
for him,

for an order directing that he is to be liable to be provided with medical
treatment as a non-resident patient (subject to subsections (5) and (6)).

Subsection (4) applies to a patient at any time if —
(@) anorder (or further order) authorising his assessment is in force, and
(b) heis liable to be assessed as a resident patient by virtue of —

(i) a determination made under subsection (6)(b) or (12)(b) of
section 51 (including a determination made by virtue of
subsection (13) of that section), or

(i) a determination made under subsection (2)(b) or (8)(b) of
section 57 (including a determination made by virtue of
subsection (9) of that section).

An application may be made to the Tribunal by —
(@) the patient,
(b) his nominated person, or

(c) if the patient is aged under 16, any person with parental responsibility
for him,

for an order directing that he is to be liable to be assessed as a non-resident
patient (subject to subsections (5) and (6)).

Subsection (6) applies to a patient who is a ward of court.

An application under subsection (2) or (4) may not be made by —
(@) the patient’s nominated person, or
(b) a person with parental responsibility for him,

without the leave of the court on an application by that person.
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(10)

(11)

56

In a case where subsection (6) applies, an application under subsection (2) or
(4) may be made at any time during the relevant period.

In any other case, an application under subsection (2) or (4) may be made at any
time during the relevant period but only one such application may be made
during that period (subject to subsection (9)).

One or more further applications under subsection (2) or (4) may be made
during the relevant period if the Tribunal gives leave on an application by —

(@) the patient,
(b) his nominated person, or

(c) if the patient is aged under 16, any person with parental responsibility
for the patient.

The Tribunal must, as soon as practicable, notify the clinical supervisor of the
patient of the making of an application to it under this section.

The relevant period, for the purposes of this section, is the period for which the
determination in question has effect.

Powers of Tribunal: applications under section 54 or 55

This section applies to the determination of an application under section 54 or
55.

The Tribunal must determine an application within the period specified in
rules made by the Lord Chancellor.

If, in the case of an application, the Tribunal determines that not all of the
relevant conditions are met in the patient’s case, it must make an order
discharging the order (or further order) authorising his medical treatment or
assessment.

If the Tribunal makes an order under subsection (3), the clinical supervisor
must, as soon as practicable after the making of the order, notify the following
persons of its making —

(@) if the patient is aged under 16, each person with parental responsibility
for him, subject to section 11, and

(b) any carer of the patient (unless he falls within paragraph (a)).

Subsections (6) to (10) apply if the Tribunal determines that all of those
conditions are met in the patient’s case.

If the application is made under section 54, the Tribunal must make an order
refusing the application.

If—
(@) the Tribunal makes an order under subsection (6), and
(b) the patient in respect of whom it is made is liable to be provided with
medical treatment as a resident patient,
the order may, if the Tribunal thinks fit, include a direction that the patient is
to be liable to be provided with medical treatment as a non-resident patient
from the time specified in the direction.

If the application is made under section 55, the Tribunal must—
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(@) make an order confirming the patient’s liability to be provided with
medical treatment or assessed (as the case may be) as a resident patient,
or

(b) make an order directing that the patient is to be liable to be provided
with medical treatment or assessed (as the case may be) as a non-
resident patient from the time specified in the direction.

ny direction given under subsection or must —
9) Any direction gi der subsection (7) or (8)(b
(@) specify the conditions imposed on the patient to—

(i) secure that the treatment may be provided to him or his
assessment carried out (as the case may be), or

(ii) protect his health or safety or other persons against the risk by
reference to which the Tribunal determined that the third of the
relevant conditions is met in his case,

(b) make a recommendation to the clinical supervisor as to the action
which might be taken by him if the patient fails to comply with the
conditions or there is a material change in the patient’s circumstances,
and

(c) state that the clinical supervisor is authorised by the Tribunal to
determine whether the conditions should be suspended in accordance
with section 62.

(10) The conditions may include —
(@) acondition that the patient—
i) attends at a specified place at specified times,
p p p
(ii) resides at a specified place,
(iif) makes himself available for treatment or assessment (as the case
may be) during specified periods,
b) acondition that the patient does not engage in specified conduct.
p 8ag p
In this subsection, “specified” means specified in the direction.

(11) An order made under this section—
(@) must make such provision as is specified in regulations made —

(i) if the Tribunal making the order is the Mental Health Tribunal
for England, by the Secretary of State,

(ii) if the Tribunal making the order is the Mental Health Tribunal
for Wales, by the National Assembly for Wales, and

(b) may make such provision as to matters incidental to or consequential
on the making of the order as the Tribunal in question thinks fit.

(12) This section is subject to section 74.

57 Effect of direction under section 56

(1) This section applies if a direction is given under section 56(7) or (8)(b) in respect
of a patient.

(2) The giving of the direction is sufficient authority for the clinical supervisor —
a) to require the patient to comply with the conditions specified in the
q P pPly p
direction until —
(i) heisliable to be provided with medical treatment or assessed as
a resident patient, or
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(ii) the order or further order authorising his medical treatment or
assessment ceases to be in force, and
(b) if the patient fails to comply with those conditions or there is a material
change in his circumstances, to determine whether medical treatment
should be provided to him or he should be assessed as a resident
patient.

(3) In making any determination under subsection (2)(b), the clinical supervisor
must have regard to any recommendation specified in the direction by virtue
of section 56(9)(b).

(4) If the clinical supervisor determines under subsection (2)(b) that medical
treatment should be provided to the patient or he should be assessed as a
resident patient, the making of the determination is sufficient authority for—

(@) the clinical supervisor, or any person authorised by him, to take the
patient and convey him to the hospital with which he is registered
within the period specified in subsection (5),

(b) the managers of the hospital to admit the patient and detain him until —

(i) heisliable to be provided with medical treatment or assessed as
a non-resident patient,
(ii) he is registered under section 78(2) with another hospital, or
(iii) the order or further order authorising his medical treatment or
assessment ceases to be in force, and
(c) the clinical supervisor to—
(i) discharge the order or further order,

(ii) determine whether the responsibility for providing the patient
with medical treatment or assessing him should be transferred
from the hospital with which he is registered in accordance with
section 76 or 77, and

(iif) determine whether the patient should be given leave of absence
from the hospital with which he is registered in accordance with
section 62.

(5) The period mentioned in subsection (4)(a) is the period of 24 hours beginning
with the making of the determination.

(6) If the clinical supervisor determines under subsection (2)(b) that medical
treatment should be provided to the patient or he should be assessed as a non-
resident patient, the clinical supervisor may amend the conditions specified in
the direction.

(7) Before amending the conditions, the clinical supervisor must consult—

(@) if the patient is aged under 16, each person with parental responsibility
for him, subject to section 11,

(b) the patient’s nominated person (unless he falls within paragraph (a)), if
practicable, and

(c) any carer of the patient (unless he falls within paragraph (a) or (b)),
subject to section 12 and if practicable.

(8) Notification by the clinical supervisor of an amendment in the conditions is

sufficient authority for the clinical supervisor —
(@) torequire the patient to comply with the amended conditions until —

(i) heisliable to be provided with medical treatment or assessed as
a resident patient, or
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(ii) the order or further order authorising his medical treatment or
assessment ceases to be in force, and

(b) if the patient fails to comply with those conditions or there is a material
change in his circumstances, to determine whether medical treatment
should be provided to him or he should be assessed as a resident
patient.

(9) Subsections (3) to (8) apply to a determination under subsection (8)(b) as they
apply to a determination under subsection (2)(b).

Application by clinical supervisor for variation

58  Application for variation of order (or further order) authorising medical
treatment or assessment

(1) This section applies to a patient at any time if an order (or further order)
authorising his medical treatment or assessment is in force.

2) If, at that time, the clinical supervisor determines that —
p
(@) all of the relevant conditions are met in the patient’s case, but
(b) itis necessary that the order (or further order) in question be varied,

he must make an application to the Tribunal for an order varying the order (or
further order).

(3) The clinical supervisor of the patient must—

(@) review the care plan of the patient which was approved by the Tribunal
on the making of the order (or further order) in question, and

(b) amend it so that it complies with subsection (4).

(4) The plan must—

(@) include a description of the medical treatment which is to be provided
to the patient while the order (or further order) as proposed to be varied
is in force,

(b) include such information as may be prescribed by regulations made by
the appropriate authority, and

(c) Dbe prepared in such form as may be so prescribed.
(5) The application must include the plan.

(6) The application must—
(a) state the reasons for the determinations mentioned in subsection (2),

(b) describe the mental disorder for which medical treatment is to be
provided in accordance with the plan,

(c) describe any medical treatment or other treatment which is to be
provided to the patient for that disorder otherwise than in accordance
with the plan,

(d) state whether it is proposed that the patient should be provided with
medical treatment —

(i) asaresident patient, or
(ii) as anon-resident patient,
and state the reasons for that proposal, and

(e) deal with any other matter prescribed by regulations made by the
appropriate authority.
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(7) Before making an application, the clinical supervisor must consult the
following persons about the medical treatment to be specified in the plan—

(@) the patient, unless inappropriate or impracticable,

(b) if the patient is aged under 16, each person with parental responsibility
for him, subject to section 11,

(c) the patient’s nominated person (unless he falls within paragraph (b)),
if practicable, and

(d) any carer of the patient (unless he falls within paragraph (b) or (c)),
subject to section 12 and if practicable.

59  Powers of Tribunal: application under section 58

(1) In determining an application under section 58 in respect of a patient—

(@) if the Tribunal is satisfied that all of the relevant conditions are met in
the patient’s case, it may make an order varying the order (or further
order) in respect of which the application is made,

(b) if it is not so satisfied, it must make an order discharging that order (or
further order).

(2) Any order made by the Tribunal under subsection (1)(a) must make provision
for the variation of the order (or further order) in respect of which the
application is made so that it states that—

(@) the care plan is approved by the Tribunal for the medical treatment of
the patient, or

(b) the care plan is approved by the Tribunal for that purpose, with such
modifications as are —

(i) agreed with the clinical supervisor of the patient, and
(ii) specified by the Tribunal in the order or further order,

but no modifications may be so agreed and specified unless the patient,
the patient’s nominated person and any carer of the patient have had
an opportunity to make representations about the modifications, if
practicable.

(3) If the Tribunal makes an order under subsection (1)(b), the clinical supervisor
must, as soon as practicable after the making of the order, notify the following
persons of its making —

(@) if the patient is aged under 16, each person with parental responsibility
for him, subject to section 11, and

(b) any carer of the patient (unless he falls within paragraph (a)).

(4) Any order made under this section may deal with such matters incidental to or
consequential on the making of the order as the Tribunal thinks fit.

(5) This section is subject to section 74.
Discharge by clinical supervisor or Tribunal
60 Discharge by clinical supervisor of order (or further order) authorising

medical treatment or assessment

(1) This section applies to a patient at any time if —

(@) an order (or further order) authorising his medical treatment or
assessment is in force,
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(b) he is liable to be provided with medical treatment or assessed as a
resident patient, and

(c) the clinical supervisor is authorised to discharge the order (or further
order) by virtue of section 46(5)(a)(ii), 48(6)(c)(i), 49(5)(a)(ii), 51(8)(c)(i)
or 57(4)(c)(i).

2) This section also applies to a patient at any time if —
pp p y
(@) an order (or further order) authorising his medical treatment or
assessment is in force, and

(b) heisliable to be provided with medical treatment or assessed as a non-
resident patient.

(3) If, at that time, the clinical supervisor is not satisfied that all of the relevant
conditions are met in the patient’s case, he must discharge the order (or further
order).

(4) If the clinical supervisor discharges an order under subsection (3), he must, as
soon as practicable after the discharging of the order, notify the following
persons of its discharge —

(@) if the patient is aged under 16, each person with parental responsibility
for him, subject to section 11, and

(b) any carer of the patient (unless he falls within paragraph (a)).

61  Discharge by Tribunal of order (or further order) authorising medical
treatment or assessment

(1) This section applies to a patient at any time if —
(@) an order (or further order) authorising his medical treatment or
assessment is in force,
(b) he is liable to be provided with medical treatment or assessed as a
resident patient, and

(c) the order (or further order) may only be discharged by the Tribunal by
virtue of section 46(5)(a)(i) or 49(5)(a)(i).

(2) If, at that time, the clinical supervisor is not satisfied that all of the relevant
conditions are met in the patient’s case, he must make an application to the
Tribunal for an order discharging the order (or further order).

(3) In determining the application, the Tribunal must—
(@) if it is satisfied that all of those conditions are met in the patient’s case,
make an order refusing the application,
(b) otherwise, make an order discharging the order (or further order) in
respect of which the application is made,

(subject, in particular, to paragraphs 3 and 4 of Schedule 7).

(4) An order made under subsection (3)(a) may also provide for the variation of
any provision made in the order (or further order) in respect of which the
application is made.

(5) If the Tribunal makes an order under subsection (3)(b), the clinical supervisor
must, as soon as practicable after the making of the order, notify the following
persons of its making —

(a) if the patient is aged under 16, each person with parental responsibility
for him, subject to section 11, and
(b) any carer of the patient (unless he falls within paragraph (a)).
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(6)

Any order made under this section may deal with such matters incidental to or
consequential on the making of the order as the Tribunal thinks fit.

This section is subject to section 74.
Leave of absence etc

Power to give leave of absence etc while order (or further order) in force

This section applies if —

(@) an order (or further order) authorising the medical treatment or
assessment of a patient is in force,

(b) the patient is liable to be provided with medical treatment or assessed
as a resident patient, and
(c) the clinical supervisor is authorised to give the patient leave of absence

from the hospital with which he is registered by virtue of section
46(5)(c)(ii), 48(6)(c)(iii), 49(5)(c)(ii), 51(8)(c)(iii) or 57(4)(c)(iii).

This section also applies if —

(@) an order (or further order) authorising the medical treatment or
assessment of a patient is in force, and

(b) the patient is liable to be provided with medical treatment or assessed
as a non-resident patient.

In the case of a patient who is liable to be provided with medical treatment or
assessed as a resident patient, the clinical supervisor may make the giving of
leave subject to conditions.

In the case of a patient who is liable to be provided with medical treatment or
assessed as a non-resident patient, the clinical supervisor may make the
suspension of a condition subject to conditions.

The references to conditions in subsections (3) and (4) are to such conditions as
the clinical supervisor considers necessary in the interests of the patient or for
the protection of other persons.

The clinical supervisor may give leave or suspend a condition on specified
occasions or for a specified period.

If the clinical supervisor gives leave or suspends a condition for a specified
period, he may extend that period in the absence of the patient by giving notice
to him.

If it appears to the clinical supervisor that it is necessary to do so in the interests
of the patient’s health or safety or for the protection of other persons, he may,
on giving leave or suspending a condition, direct that the patient is to remain
in custody during his absence or be kept in custody during the suspension of
the condition.

If a direction under subsection (8) is given, the patient may be kept in the
custody of —

(@) an officer on the staff of the hospital with which he is registered,
(b) a person authorised in writing by the managers of that hospital, or

(c) inthe case of a patient to whom leave is given subject to a condition that
he reside in another hospital, an officer on the staff of that other
hospital.
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(10) The clinical supervisor must, as soon as practicable, notify the following
persons of the matters specified in subsection (11)—

(@) if the patient is aged under 16, each person with parental responsibility
for him, subject to section 11, and

(b) the patient’s nominated person (unless he falls within paragraph (a)).

(11) Those matters are—

(@) the giving of leave to the patient, or the suspension of conditions in
respect of the patient, in accordance with this section and any
conditions to which it is subject,

(b) whether that giving of leave or suspension of conditions is on specified
occasions or for a specified period,

(c) any extension of the period for which that leave is given or those
conditions are suspended under subsection (7), and

(d) any direction given in respect of the patient under subsection (8).

(12) Ifitappears to the clinical supervisor that it is necessary to do so in the interests
of the patient’s health or safety or for the protection of other persons, he may —

(@) revoke the leave and recall the patient to the hospital in question, or
(b) cancel the suspension of a condition,
by giving notice to the following persons.

(13) Those persons are —
(@) the patient,
(b) if the patient is aged under 16, each person with parental responsibility
for him, subject to section 11,
(c) any person for the time being in charge of the patient (unless he falls
within paragraph (b)), and
(d) the patient’s nominated person (unless he falls within paragraph (b) or

©))-

(14) Subsection (12) does not apply after the patient has ceased to be liable to be
provided with medical treatment or assessed as a resident or non-resident
patient (as the case may be).

CHAPTER 8

DEFERRED DISCHARGE AND SERVICES AFTER DISCHARGE
Deferred discharge

63  Duty to make a deferral order

(1) This section applies if the Tribunal makes a discharge order in relation to a
person who has been detained in a hospital under this Part for the period
which—

(@) began 28 days before the day on which that order is made, and
(b) ended with the making of that order.

(2) The Tribunal must at the same time make a deferral order in relation to that
person if it is satisfied that—

(@) no plan has been prepared by the managers of the relevant hospital and

the relevant local authority containing a statement by each of them of
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the post-discharge services to be available to that person following the
discharge, and

(b) all of the relevant conditions are likely to be met in his case within the
8 week period, if he is not provided with one or more post-discharge
services after he ceases to be detained in hospital.

(3) A deferral order is an order authorising the managers of the hospital with
which the person is registered immediately before the order is made to detain
him in that hospital until —

(@) the end of the 8 week period, or

(b) if earlier, the time he is given a copy of the plan prepared under section
64.

(4) In this section and section 64 —

“discharge order” means an order under section 45(2)(b), 56(3), 59(1)(b) or
61(3)(b);

“post-discharge service” means —

(@) in relation to a statement by the managers of the relevant
hospital, a facility for the prevention of illness, the care of
persons suffering from illness or the after-care of persons who
have suffered from illness, and

(b) inrelation to a statement by the relevant local authority —

(i) acare service within the meaning given in section 53, or
(i) a facility or service provided under Part 3 of the Children
Act 1989 (c. 41) (local authority support for children and
families),
and for this purpose “illness” has the same meaning as in the National
Health Service Act 1977 (c. 49);

“relevant hospital”, in relation to a person in relation to whom a discharge
order is made, means the hospital which is determined by the
appropriate authority to be the relevant hospital for the purposes of this
section and section 64;

“relevant local authority”, in relation to a person in relation to whom a
discharge order is made, means the local social services authority in
whose area he is ordinarily resident at the time that order is made (and,
for the purposes of determining where he is so resident, any period
during which he is detained in a hospital under this Part is to be
disregarded);

“the 8 week period”, in relation to a deferral order, means the period
which —

(@) begins when the order is made, and

(b) ends at the end of the period of 8 weeks beginning with the day
on which the order is made.

64  Duties resulting from deferral order

(1) This section applies if the Tribunal makes a deferral order under section 63 in
relation to a person (“the relevant person”).

(2) The Tribunal must give notice of the deferral order in writing to—
(@) therelevant person,

(b) the managers of the hospital with which the relevant person was
registered immediately before the order was made, and
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(c) the managers of the relevant hospital (if different),

as soon as practicable and, in any event, no later than 7 days after the order is
made.

(3) Assoon as practicable after receiving notice under subsection (2) in respect of
the relevant person, the managers of the relevant hospital must notify the
relevant local authority that a deferral order has been made in relation to him.

(4) The managers and the relevant local authority must as soon as practicable and,
in any event, no later than the end of the 8 week period —

(@) prepare a plan containing a statement by each of them of the post-
discharge services which, for the purpose of preventing all of the
relevant conditions being met in the case of the relevant person, are to
be available to him when he ceases to be detained under section 63(3),
and

(b) give a copy of the plan to the relevant person.

65  Duty of hospital managers to give information

(1) This section applies if the Tribunal makes a deferral order under section 63 in
relation to a person.

(2) As soon as practicable after the order is made, the managers of the relevant
hospital must explain to the person the effect of the provision made by sections
63 and 64.

(3) In this section, “relevant hospital” has the same meaning as in those sections.

66  Ordinary residence

(1) Any question arising under this Chapter as to the ordinary residence of a
person is to be determined by the Secretary of State or by the National
Assembly for Wales.

(2) The Secretary of State and the National Assembly for Wales must make and
publish arrangements for determining which cases are to be dealt with by the
Secretary of State and which are to be dealt with by the Assembly.

(3) Those arrangements may include provision for the Secretary of State and the
Assembly to agree, in relation to any question that has arisen, which of them is
to deal with the case.

67  Adjustments between social services authorities

(1) Regulations made by the appropriate authority may make provision as to the
application of this Chapter in cases where, in relation to a person—
(@) it is uncertain (without a determination by virtue of section 66) where
that person is ordinarily resident, or
(b) it appears to the local social services authority to which notice in
relation to the person was given under section 64(3) that the person is
ordinarily resident in the area of another local social services authority.

(2) The regulations may, in particular, authorise or require a local social services
authority —
(@) toacceptanotice given to it under section 64(3) notwithstanding that it
may wish to dispute that it was the right authority to be notified;
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(b) to become the local social services authority responsible for a person’s
case in place of the local social services authority previously
responsible;

(c) to recover expenditure incurred as the local social services authority
responsible for a person’s case in the performance of functions under
this Chapter from another local social services authority.

Services after discharge
68  Free care services, etc after discharge

(1) Subsections (2) to (5) apply if a discharge order is made in respect of a person
(“the discharged person”).

(2) If any of the conditions specified in this section is met, no charge may be
recovered for any care service provided in respect of the discharged person
during the initial 6 week period.

(3) Butnothing in subsection (2) prevents a charge being made for accommodation
which—

(@) 1isthe discharged person’s ordinary residence, and

(b) isnot provided to him as intermediate care.

(4) For the purposes of subsection (3) —

(@) in determining the discharged person’s ordinary residence, any period
during which he is detained in hospital under this Part is to be
disregarded, and

(b) accommodation is provided to the discharged person as intermediate
care if a local authority arrange for the provision of the accommodation
as part of a structured programme of care provided for him for a
limited period of time to assist him to maintain or regain the ability to
live in his home.

6 If—

(@) the discharged person is aged under 18, and

(b) any of the conditions specified in this section is met,

a local authority may not recover any contribution towards his maintenance
under Part 3 of Schedule 2 to the Children Act 1989 (c. 41) in respect of any part
of the initial 6 week period during which he is looked after by the local
authority.

(6) The first condition is that—

(@) when the discharge order was made, a deferral order was made in
respect of the discharged person, and

(b) that deferral order has ceased to have effect.

(7) The second condition is that—

(@) no deferral order was made in respect of the discharged person, and
(b) the discharged person was detained in a hospital under this Part for the
period —
(i) Dbeginning 28 days before the day on which the discharge order
was made, and
(ii) ending with the making of that order.
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(8) The third condition is that immediately before the discharge order was made —
(@) if the discharged person is aged under 18, he was being looked after by
the local authority in circumstances where subsection (4) of section 53
applied,
(b) inany other case, the care service was being provided in respect of him
free of charge by virtue of that section.

(9) In this section—
“care service” has the meaning given in section 53(5);
“deferral order” means an order under section 63;
“discharge order” means an order under section 45(2)(b), 56(3) or 59(1)(b);
“the initial 6 week period”, in relation to the discharged person, means—

(a) if a deferral order is made at the time the discharge order is
made, the period of 6 weeks beginning with the day on which
the deferral order ceases to have effect,

(b) in any other case, the period of 6 weeks beginning with the day
the discharge order is made;

and the reference to being looked after by a local authority is to be
construed in accordance with section 22(1) of the Children Act 1989
(c. 41).

CHAPTER 9

MENTAL HEALTH TRIBUNALS FOR ENGLAND AND WALES: PROCEEDINGS ETC
Visiting etc patients

69  Visiting and examination of patients

(1) A registered medical practitioner authorised by or on behalf of a patient may,
for the purposes mentioned in subsection (2), at any reasonable time —
(@) visit and examine the patient (in private if he considers it appropriate),
and
(b) require the production of and inspect any records relating to the patient
which are kept by the clinical supervisor of the patient.

(2) Those purposes are—
(@) advising whether an application to the Tribunal should be made by or
on behalf of the patient under or by virtue of this Part,
(b) advising in connection with any other application made under or by
virtue of this Part, and

(c) obtaining information as to the condition of the patient for the purposes
of such an application as is mentioned in paragraph (a) or (b).

(38) In determining for the purposes of subsection (1)(a) whether it is appropriate
to visit or examine the patient in private, the registered medical practitioner in
question must have regard to any wishes and feelings of the patient about the
visit or examination being in private.
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70  Assistance by Expert Panel

(1) This section applies on the making of an application to the Tribunal by or in
respect of a patient under or by virtue of this Part (subject to subsection (8)).

(2) The Tribunal —

(@) mustappointa member of the Expert Panel who is a registered medical
practitioner (the “medical expert”), and

(b) may appoint one or more other members of the Panel,
to assist it in determining the application.

(3) A member of the Expert Panel appointed under subsection (2)(b) may or may
not be a registered medical practitioner.

(4) A member of the Expert Panel appointed under subsection (2) may, for the
purpose of discharging the functions conferred on him by virtue of that
subsection, at any reasonable time —

(a) wvisit, interview and examine the patient (in private if he considers it
appropriate), and

(b) require the production of and inspect any records relating to the patient
which are kept by the clinical supervisor of the patient.

(®) In determining for the purposes of subsection (4)(a) whether it is appropriate
to visit, interview or examine the patient in private, the member of the Expert
Panel in question must have regard to any wishes and feelings of the patient
about the visit, interview or examination being in private.

(6) The medical expert must—

(@) prepare a report for the Tribunal dealing with the merits of the
application, and

(b) exercise the power conferred by subsection (4)(a) for the purposes of
preparing the report.

(7) The report must include comments on each of the matters dealt with in the
application.

(8) This section does not apply to applications to the Tribunal made by virtue of
the following provisions —

(@) section 46(5)(b)(i) or (c)(i),
(b) section 49(5)(b)(i) or (c)(i),
(c) section 54(8),
(d) section 55(9),
(e) section 76(8) or 77(10).

Proceedings

71  Remitted cases: powers of Tribunal etc
(1) This section applies if a person’s or patient’s case is remitted to the Tribunal.

(2) If, within the period specified in rules by virtue of section 74(7), no application
to the Tribunal for the case to be determined has been made —

(@) in the case of a person subject to an order under section 63, by the
managers of the relevant hospital (as defined in subsection (4) of that
section),
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®)

72
1)

(2)

(b) in any other case, by the patient’s clinical supervisor,
the Tribunal must dismiss the case at the end of that period.

If the Tribunal dismisses the case of a patient who is liable to assessment under
Chapter 3, the patient ceases to be so liable to assessment.

If the Tribunal dismisses the case of —
(@) a patient who is subject to an order or further order under Chapter 6
authorising his medical treatment or assessment, or
(b) a person who is subject to an order under 63,
the order or further order in question ceases to be in force.

In determining an application for the determination of a remitted case, the
Tribunal has the same powers under this Part—

(a) if the case is remitted by the Mental Health Appeal Tribunal, as the
Tribunal had when making the determination which was set aside on
the case being remitted by the Appeal Tribunal,

(b) if the case is remitted by the Court of Appeal or the House of Lords, as
the Tribunal had when making the determination in respect of which
an appeal was made to the Appeal Tribunal,

(subject to any provision made by rules under section 74).

This section and section 72 are subject to —

(@) provision made in rules by virtue of section 74(2)(a) or 252(2)(c),

(b) provision made in directions by virtue of section 254(6)(c), or

(c) if responsibility for assessing a patient or providing him with medical
treatment is transferred under Chapter 10 from a hospital in Wales to a
hospital in England, such modifications as are necessary in
consequence of the case having been remitted by the House of Lords to
the Mental Health Tribunal for England instead of the Mental Health
Tribunal for Wales (and vice versa).

References in this Chapter to the remitting of a case to the Tribunal are to the
remitting of a case to it under section 250 or 254 or by the House of Lords for
reconsideration by the Tribunal under this Part (and related expressions are to
be read accordingly) unless a contrary intention appears.

Remitted cases: effect of remission

The setting aside of a determination made by the Tribunal, Mental Health
Appeal Tribunal or Court of Appeal on a case being remitted does not affect—

(@) the continued assessment, detention or medical treatment of a patient,
or the imposition of conditions on him, under this Part during the
period between the setting aside and remission and the determination
by the Tribunal on reconsideration of the case or the continuation in
force of an order under any of Chapters 5 to 7 during that period,

(b) the continuation in force of any order under section 63 in respect of a
person during that period, or

(c) the exercise in relation to the patient or person during that period of
any function conferred on any person under or by virtue of this Act.

Subsection (3) applies if —
(@) a patient is liable to assessment under Chapter 3 at the time of the
setting aside of a determination made by the Tribunal, Mental Health
Appeal Tribunal or Court of Appeal on his case being remitted, but
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®)

(6)

73
1)

@)

4)

(b) he would (apart from subsection (3)) cease to be liable to assessment
under that Chapter before the Tribunal has made a determination on
reconsideration of the case.

The patient is to be treated as continuing to be liable to assessment under that
Chapter until the Tribunal makes a determination on reconsideration of the
case (unless his assessment period has ended by virtue of any of sub-
paragraphs (i) to (iv) of section 25(6)(b)).

Subsection (5) applies if —

(@) any of the following is in force in respect of a patient or person at the
time of the setting aside of a determination made by the Tribunal,
Mental Health Appeal Tribunal or Court of Appeal on his case being
remitted —

(i) an order or further order under Chapter 6 authorising his
medical treatment or assessment, or
(i) an order under section 63, but

(b) the order or further order would (apart from subsection (5)) cease to be
in force before the Tribunal has made a determination on
reconsideration of the case.

The order or further order is to be treated as continuing in force until the
Tribunal makes a determination on reconsideration of the case (unless the
order or further order has been discharged by virtue of Chapter 7 or ceased to
be in force by virtue of section 71(4) or 172(4)).

Subsections (1) to (5) are subject to sections 250(8)(c) and 254(6)(d).

Proceedings: powers of the Tribunal etc

In determining any application under or by virtue of this Part, the Tribunal
may, if it is of the opinion that it is appropriate to do so, consider a matter
which is not raised by the application.

The chairman of the Tribunal must record —

(@) the determination made by the Tribunal on an application under or by
virtue of this Part,

(b) the reasons for that determination,

(c) any findings of fact by the Tribunal which are relevant to that
determination, and

(d) any other matters specified in rules made by the Lord Chancellor.

The Tribunal may pay allowances in respect of expenses for travel and
subsistence and loss of earnings to —
(@) any person attending the Tribunal as an applicant or witness,
(b) the patient who is the subject of the proceedings if he attends otherwise
than as an applicant or witness,
(c) any person who attends as the representative of an applicant (other
than counsel or a solicitor).

Part 1 of the Arbitration Act 1996 (c. 23) shall not apply to any proceedings
before the Tribunal but rules made under section 74 may apply any provision
of that Act, with or without modifications.
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74 Rules

(1) The Lord Chancellor may make rules with respect to—

(@)
(b)
©)

the making of applications to the Tribunal under or by virtue of this
Part,

the proceedings for determining, or in connection with, such
applications, and

any matters incidental to or consequential on such proceedings.

(2) The rules may, in particular, make provision —

(@)

(b)

for the transfer of proceedings in respect of a patient from the Mental
Health Tribunal for England to the Mental Health Tribunal for Wales,
in a case where responsibility for assessing the patient or providing him
with medical treatment is transferred under Chapter 10 from a hospital
in England to a hospital in Wales (and vice versa),

as to the procedure for applying for —

(i) a variation of an order or further order made under Chapter 5

or 6, or

(ii) theleave of the Tribunal or a chairman,
and for determining such an application,
as to the circumstances in which the Tribunal may give leave on an
application under —

(i) section 54(8), or

(ii) section 55(9),
as to the circumstances in which the Tribunal may appoint a member of
the Expert Panel to assist it in determining an application for leave,
for authorising that member to visit, interview and examine the patient
in respect of whom the application is made (or to visit, interview and
examine that patient in private) and require the production of and
inspect any medical records relating to the patient kept by the clinical
supervisor of the patient,
for requiring persons to attend to give evidence and produce
documents,
for authorising the administration of oaths to witnesses,
for enabling any functions of the Tribunal which relate to matters
preliminary or incidental to an application to be performed by a
chairman or the President,
as to any matter specified in Schedule 7 (which contains supplementary
provision).

(3) Rules made by virtue of subsection (2)(a) may make provision modifying the
application of this Part.

(4) If a person fails to comply with any requirement imposed by rules made by
virtue of subsection (2)(f), the chairman of the Tribunal may certify the fact to
the High Court.

(5) The High Court may enquire into the case.

(6) If, after hearing —

(@)
(b)

any witnesses who may be produced against or on behalf of the person
in question, and
any statement made by or on behalf of that person,
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the High Court is satisfied that he did not have a reasonable excuse for failing
to comply with the requirement in question, it may punish him as if he had
been guilty of contempt of that court.

(7) The Lord Chancellor must make rules specifying the period within which an
application to the Tribunal for the determination of a remitted case is to be
made in pursuance of section 71.

CHAPTER 10

ANCILLARY POWERS
Transfer between hospitals

75  Transfer of responsibility for patients: application of sections 76 and 77

(1) Sections 76 and 77 apply to patients who fall within any of subsections (2) to
(4)-
(2) A patient falls within this subsection if —
(@) heisliable to assessment under Chapter 3 as a resident patient, or
(b) he is liable to assessment under that Chapter as a non-resident patient.

(3) A patient falls within this subsection if —
(@) anorder (or further order) under Chapter 6 is in force in respect of him,

(b) he is liable to be provided with medical treatment or assessed as a
resident patient in a hospital, and

(c) the clinical supervisor is authorised to determine whether
responsibility for providing the patient with medical treatment or
assessing him should be transferred to another hospital by virtue of
section 46(5)(b)(ii), 48(6)(c)(ii), 49(5)(b)(ii), 51(8)(c)(ii) or 57(4)(c)(ii).

(4) A patient falls within this subsection if —

(@) anorder (or further order) under Chapter 6 is in force in respect of him,
and

(b) heisliable to be provided with medical treatment or assessed as a non-
resident patient by a hospital.

(5) Inthe case of a patient falling within subsection (3), the application of sections
76 and 77 is subject to any condition specified in the order (or further order)
under Chapter 6 by virtue of section 46(5)(b)(ii) or 49(5)(b)(ii).

76  Transfer of responsibility for patients between hospitals

(1) Subsections (2) to (10) apply if the clinical supervisor of a patient determines
(whether following a request by the patient or otherwise) that responsibility
for—

(@) assessing him (in the case of a patient falling within subsection (2) of
section 75), or

(b) providing him with medical treatment or assessing him (in the case of
a patient falling within subsection (3) or (4) of that section),

should be transferred to another hospital (subject to subsection (12)).

) If—
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(10)

(11)

(@) the patient falls within section 75(2)(a) or (3), and

(b) he is not already required to reside at the other hospital in accordance
with conditions imposed on the giving of leave of absence under
section 30 or 62 or by the Tribunal or is not otherwise residing there,

the clinical supervisor must, as soon as practicable after making the
determination, make such arrangements as he considers appropriate for
conveying the patient to the other hospital.

The clinical supervisor must notify the following persons of the proposed
transfer and the reasons for it—

(@) the patient,

(b) if the patient is aged under 16, each person with parental responsibility
for him, subject to section 11, and

(c) the patient’s nominated person (unless he falls within paragraph (b)).

The notice under subsection (3) must—
(@) be in the form prescribed by the appropriate authority in regulations,
(b) specity a date, falling at least 7 days after the date on which the notice
is given, as—
(i) the earliest date on which the proposed transfer might take
place, and
(ii) the date by which any notice under subsection (5) must be
given, and
(c) give information about the right conferred by that subsection.

The patient may object to the proposed transfer by notifying his objections to
the clinical supervisor on or before the date specified under subsection (4)(b).

The right conferred by subsection (5) may be exercised on the patient’s behalf
by his nominated person.

Subsection (8) applies if the clinical supervisor is notified under subsection (5)
and the notification is not withdrawn.

The proposed transfer may not take place unless the Tribunal gives leave on an
application made by the clinical supervisor.

Otherwise, the t