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Patent Box Working Group Meeting

16th February 2011 


Agenda

1:00 – 1.10
Welcome and approval of minutes of previous meeting

1.10 – 2:00
Update and feedback from previous issues raised:





Reactions to proposed model





Transitional Rules

R&D Ratio 

2.00 – 2.15
Withholding tax

2:15 – 2:30
Services related to patented products

2:30 – 2:45
Patents used in production

2:45 – 2:55
Wrap-up of key points

2:55 – 3:00
Timing and agenda for next working group meeting

Attendees

Andy Wood – Shell

Helen Jones – GlaxoSmithKline

Mike Sufrin – Rolls Royce

Sarah Carter – Syngenta

Michelle Nash – ARM

Anna Floyer-Lea – HMT 

Richard Rogers – HMRC 

Ian Valentine – HMRC 

Anoushka Kenley – HMT

Clare Bell – HMRC

Minutes
· The previous minutes were agreed  
Feedback on model presented at previous meeting

Overall approach
1. Members of the working group had taken away the formula to see how it worked with their business models and had found that it was not easy to apply.  The R&D intensity was particularly difficult to understand.  It was felt that it would be useful to go through the formula with some real figures to see how it works in reality.

2. Concerns were raised over the definition of a qualifying product, and whether the box would include equivalent rights such as supplementary protection certificates, protected production methods and data exclusivity.
R&D Ratio

3. Many WG members felt that the R&D ratio did not give an appropriate answer. An example was given of a ‘Pure patent company’ where the application of the formula resulted in only 40% of the company’s income falling within the Patent Box.  The R&D intensity figure was a key contributory factor to this.  

4. The overall concept of R&D intensity was questioned, as the taxation of IP income is a separate issue from R&D which has its own separate regime. Some significantly valuable patents may have relatively little R&D cost. Some WG members felt that once a product qualified no additional restriction was needed. 
5. Another concern raised was that companies may be encouraged to move activity offshore, for example manufacturing, to boost the R&D Ratio.
6. HMRC referred to the reasons for the measure being there – to incentivise innovation not the passive holding of patents, and to eliminate the effects of non-patent IP such as brands. WG members felt that the first issue could be addressed by a separate restriction, for example in the Belgian equivalent of Patent Box a company cannot be a passive holder of IP.  
7. The ability to strip out the effect of the brand was discussed, with some members feeling that it was possible to identify and strip out the effect of a brand whilst others felt that it was somewhat harder to do so. It was noted that the calculation process for the Belgian Patent Box regime has the ability to calve out a profit element for the trademarks as well as margins for distribution, manufacturing etc.  
8. Many group members felt that it would be useful to look at the formula methodology with real figures and consider the variations between sectors.  This could be achieved through a series of individual meetings with WG representatives. HMT and HMRC agreed that this would be very helpful, and that meeting dates would be arranged to do this.  
Windfall royalties
9. A query was raised about how windfall royalties would be accounted for, as these can arise where most income is embedded. HMT said that in principle these should be taxed at 10%, as the routine return will already have been removed when taxing the “normal” income.  The costs would have been incurred in previous years so there would be no directly associated costs in the period of the windfall.  

North Sea Ring Fence 

10. AW queried whether the Patent Box would be available within the Ring Fence. HMT said that it was not currently expected to apply within the ring fence, but that it would apply on technology licensed to North Sea operations and to non ring-fence activities.
11. AW noted that valuable techniques are being developed which could prolong the production of North Sea Oil, and asked these would be included.  A separate arranged to discuss specific ring fence questions.  
Mark-up of routine costs
12. Many WG members felt that a mark-up should not be charged where functions were outsourced. Costs paid to a third party or correctly priced within a group have already incurred one set of profit mark-up. Another issue raised was that the 5% may need to be reduced for some functions. HMT acknowledged that the level and cost base for the mark up needed to be looked at further.
13. There was general acceptance that use for current year costs was a reasonable proxy for pre-commercialisation costs for companies in a steady state.  However, at least one member felt that the regime should be “all or nothing in the UK”, to reduce opportunities for mis-matching income and expenditure.

Transitional Rules
14. The transitional rules were discussed. Most group members who were present felt that a “ramp up” was acceptable, compared to the current a cut-off date where patents commercialised after 29 November 2010 would qualify. Some members felt that this was fairer to companies already established in the UK, as well as reducing the need for complex transitional rules. 
End Date
15. The end of a patent was discussed.  HMRC stated that current thinking was that at the end of a patent’s life it would no longer qualify for Patent Box.  Members of the WG advised that for the first 5 years, or so, a patent may not yield any income – thus effectively shortening the life of a patent.  Some Rolls Royce products have a 50 or 70 year product life. Drugs often do not get onto a market for 10 years, which has a significant effect on the life of a patent.  This was the same for chip design – ARM are still getting royalties from patents that are close to expiry.
16. HMT explained that if there was no patent in place then it was difficult to say that income was patent income, but agreed to consider the issue.  
Patented processes

17. The group discussed how easy it was to match product profits to patented processes.  HMT raised the idea of a threshold test – showing that not having the patent would mean that the profits could not be made.  WG members said that value was generally added by the R&D process through efficiency & cost savings and that analysis could show this link.
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