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MARRIAGE (SAME SEX COUPLES) BILL

SUPPLEMENTARY NOTE FOR THE JOINT COMMITTEE ON HUMAN RIGHTS 
Introduction

1. The Government Equalities Office (part of the Department for Culture, Media & Sport) submitted a note on 5 February 2013 to the Joint Committee on Human Rights shortly after introduction of the Marriage (Same Sex Couples) Bill in the House of Commons on 24 January 2013.  This supplementary note addresses various Government amendments tabled at Commons Report on 20 and 21 May 2013, where they have human rights implications, and also a recent development in case law.
2. The Government is satisfied that these amendments are compatible with the Convention rights. 
Employed chaplains (Article 9)
3. New subsection (5) of clause 2 of the Bill provides protection for employed chaplains of secular organisations who do not wish to conduct or participate in a religious same sex marriage ceremony.  If (a) such an ‘unwilling’ individual belongs to a religious organisation which has opted in to the solemnization of same sex marriage and is employed as a chaplain by an organisation other than the religious organisation (e.g. the armed forces, a hospital or a university), (b) the employer has registered a chapel for the solemnization of same sex marriage and (c) the employer routinely provides for its employed chaplains to provide marriage services for its employees, then a gay or lesbian employee will not be able to bring a claim against the chaplain under the work provisions of the Equality Act (EA) 2010.  Clause 2(5) provides an exception from the provisions of the EA 2010 which provide that an employee can be personally liable for unlawful acts committed in the course of employment.  In such circumstances, the employer will be able to arrange for another individual to conduct such a ceremony.  Therefore, for the same reasons outlined at paragraphs 36-38 of the main note, we consider that the rights and freedoms of the religious organisation and the gay or lesbian employee are not infringed by this conduct.
Church in Wales (Article 9)
4. Clause 8(2) has been amended to provide that the Lord Chancellor is required to make an Order as he considers appropriate to allow for the marriage of same sex couples according to the rites of the Church in Wales.  The previous wording was permissive but this has now been amended to make clear that there is a duty on the Lord Chancellor.  This was done in order to satisfy the Church in Wales that their religious freedom would not be infringed by their reliance on a Minister.
Registrars (Article 14 read with Article 9)
5. Following the judgment published on 15 January 2013 of the European Court of Human Rights (ECtHR) in Ladele v the United Kingdom, Ms Ladele (and the other unsuccessful applicants in related cases) applied to the ECtHR for a referral of her case to the Grand Chamber.  The ECtHR decided on 27 May not to refer the case and so the judgment of the Chamber published in January has now become final.   

Occupational pensions and survivor benefits (Article 14 read with Article 1 of the First Protocol)
Benefits dependent on marriage of same sex couples

6. Paragraph 17 of Schedule 4 to the Bill has been amended to provide an exception to the general approach taken to treat same sex married couples for the purpose of occupational pensions and survivor benefits in the same way as civil partners.  The exception is provided where the survivor was in an opposite sex marriage which continued as a same sex marriage after their spouse changed legal gender.  In that case, the scheme must provide a survivor’s pension equivalent to that which would have been provided to the individual were they a surviving opposite sex spouse.  This maintains the expectation that a spouse of the member had when they were in an opposite sex marriage.

Minimum pensions for widows and widowers – marriages where one spouse changes legal gender

7. Paragraphs 18 to 26 of Schedule 4 have been amended to make similar provision.  Under the Bill, where one spouse in a marriage with a person of the opposite sex applies for a Gender Recognition Certificate, the marriage may continue as a marriage with a person of the same sex.  It is proposed to treat a male surviving spouse of these marriages in the same way as surviving spouses of other marriages of same sex couples (which are aligned with requirements for widowers of opposite sex marriages and surviving civil partners); but an amendment has been made to make an exception to treat a female surviving spouse of these marriages in the same way as a widow of an opposite sex marriage.

8. This exception to the general rule seeks to ensure that the non-trans spouse is not disadvantaged as a consequence of their marriage becoming a marriage of a same sex couple.  A widower whose marriage became a same sex marriage on the legal gender change of their spouse would have the same entitlement as they would have had,  had their spouse not changed legal gender.  Therefore the exception is only made for this group of widows.
9. This means that a woman whose husband has changed legal gender will be treated the same as if he had not changed legal gender.  We consider that treating this particular group of female survivors of a same sex marriage differently from other female survivors of a same sex marriage is compatible with Convention rights.  We consider that this group are not in a comparable situation to other female survivors of a same sex marriage in that these women were in an opposite sex marriage which has continued as a same sex marriage after the husband’s legal gender change.  The group is clearly distinguishable from other same sex couples (either civil partners or married couples) due to the unique characteristic that one of the spouses changed legal gender and the couple were previously in an opposite sex marriage.  Civil partners and same sex spouses (where neither partner nor spouse has changed legal gender) have never had an expectation of survivor benefits based on accruals before 1988 (for contracted-out schemes) or 2005 (for contracted-in schemes), unlike wives in a same sex marriage whose spouse changes their legal gender.
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