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Equality Analyses for the Health and Social Bill 2011

This document contains the Equality Analyses (EAS) for the Health and Social Care Bill 2011. It
provides the six EAs that accompany the Bill, which cover:

Annex A Commissioning for patients
Annex B Regulating providers
Annex C Local democratic legitimacy
Annex D HealthWatch

Annex E Public bodies

Annex F Public health

There is also an additional Annex (G), which provides evidence to support the EAs.

This should be read alongside the “Coordinating document”. They also link across to the Impact
Assessments, which correspond to the Annexes listed above and have been published as a separate
document.



Equality Analysis
Annex A: Liberating the NHS — Commissioning for patients
Introduction

Al. In order to shift decision-making as close as possible to individual patients, the Department will
devolve power and responsibility for commissioning the great majority of health services to local groups
of general practices called clinical commissioning groups (CCGs). This change will build on the role that
primary care professionals already play in coordinating patient care. CCGs will bring together
responsibility for management of care with the management of resources.

A2. A statutory NHS Commissioning Board will be established to provide overall leadership for
quality improvement, and ensure the development of CCGs and allocation of their resources,
holding them to account for outcomes and financial performance. It will also promote patient
involvement, innovation, integration and the NHS Constitution.

A3. It is proposed that the NHS Commissioning Board will be responsible for commissioning a
number of services, for example, primary medical services, dentistry, community pharmacy
and primary ophthalmic services; prison health services, services for the armed forces and
some other national and regional specialised services. Although CCGs will not be directly
responsible for commissioning primary medical services that GPs themselves provide under
primary medical services contracts, they will become increasingly influential in driving up the
quality of general practice.

A4. Currently, most health services are commissioned by local primary care trusts (separately,
collaboratively or in partnership with local authorities) and performance managed by strategic
health authorities (SHAs). These bodies will be abolished in April 2013. Through the
introduction of CCGs, supported by the NHS Commissioning Board, the Government aims to:

e Empower clinicians, giving them greater autonomy to shape services around the needs
of patients

e Ensure that commissioning decisions are informed by robust clinical insight

e Enable greater, more direct accountability to patients and the public, bringing together
responsibility and accountability for clinical decisions and the financial consequences of
those decisions

e Enable more productive dialogue and partnerships with hospital specialists and other
healthcare professionals

e Increase system efficiency, removing any unnecessary intermediate steps in
commissioning healthcare

e Achieve better health outcomes

A5. On 6 April 2011, the Government announced that it would take advantage of a natural break in
the legislative timetable to pause, listen and reflect on modernisation plans and bring about
improvements to the Health and Social Care Bill where necessary. An eight week NHS
Listening Exercise was announced and the NHS Future Forum was established as an
independent advisory panel to drive the engagement, listen to people’s concerns and report
back to the Government.



AG.

A7.

A8.

Following the listening exercise and the NHS Future Forum report published on 13 June,* the
Government published its response.? This announced a number of changes to its plans for GP
consortia, the original name for clinical commissioning groups. The Government agreed with
the Forum'’s report that this original phrase did not reflect the important involvement of a range
of professionals in commissioning decisions, and announced its intention to use the term
“clinical commissioning groups” to describe these local NHS organisations. The response also
set out improvements to the reform plans to provide greater assurance that commissioning will
involve patients, carers and the public and a wide range of doctors, nurses and other health
and care professionals. CCGs will also have governing bodies with at least one nurse and one
specialist doctor.

The Government also subsequently tabled amendments to strengthen the Health and Social
Bill in a number of areas that will improve the ability of the new system to advance equality and
reduce inequalities. This includes the following changes to the Bill, which are addressed in this
updated equality analysis (EA):
e anew duty on the NHS Commissioning Board and CCGs in the exercise of their
functions to promote awareness of the NHS Constitution
e CCGs and the NHS Commissioning Board will now have a duty to act in the exercise of
,their functions with a view to securing that health and social care services are provided
in an integrated way around the needs of users
e strengthened accountability of new organisations, including clinical commissioning
groups
e strengthened requirements for close working between health and wellbeing boards and
clinical commissioning groups to ensure more joined-up local services.
e strengthened duties of organisations across the system with regard to patient, carer and
public involvement
e making clear that the purpose of payments in respect of quality is to reward clinical
commissioning groups that commission effectively and improve the quality of patient
care and the outcomes this leads to, including reducing inequalities in health outcomes
e strengthened duty as regards promoting patient involvement to reflect better the principle
of “no decision about me without me”.

The Health and Social Care Bill has also been amended to change references to “GP
consortia” to “clinical commissioning groups”. This EA will therefore refer to CCGs.

Relevance to Equality and Diversity

A9.

The purpose of this EA is to inform development of this policy so that, as far as possible, it:

() Eliminates discrimination and does not generate or exacerbate inequalities in access to
healthcare or health outcomes for patients and the public or employment and
progression opportunities for actual/potential employees;

(i) Supports local efforts to reduce inequalities, advance equality and foster good relations
between people from protected groups and those who are not.

! NHS Future Forum recommendations to Government.
% Government response to the NHS Future Forum report



A10.

All.

Al2.

Al3.

Al4.

In carrying out this assessment, we have considered the following dimensions:

e Age

¢ Disability

¢ Gender reassignment

e Pregnancy and maternity
e Race or ethnicity

¢ Religion or belief

e Sex

e Sexual orientation

e Socio-economic status

We have chosen to include all the relevant protected characteristics covered by the Equality
Act 2010 in accordance with good practice guidance from the Equalities and Human Rights
Commission (EHRC). The public sector equality duty came into force in April 2011. Socio-
economic status is not one of the protected characteristics that must be covered in the public
sector equality duty and therefore in the EA, but has been included for completeness of impact
on current health inequalities.

In addition, where a change affects employment of staff, the effect on marriage and civil
partnerships is considered. Some of the provisions in the Bill give effect to policies which will
have an impact on staff currently employed in existing or new bodies. The Department of
Health has issued a DH HR Framework and an arms length bodies HR Framework. The NHS
has issued Regional HR Frameworks. All the Frameworks are based on shared common
principles to ensure that staff whose employment is affected by the system reconfiguration are
treated fairly and equitably. These principles, which have informed and determined the
individual content of these frameworks, were developed in partnership with Trade Unions as
has the content of the frameworks. In relation to the overall transition, a national HR Transition
Framework has been issued. Its intention is to provide consistency during the transition as well
as encouraging best HR practice throughout and provides generic guidance covering the
employment and HR processes throughout the transition. This framework is underpinned by
the same principles as the HR frameworks and its content was developed in partnership with
Trade Unions.

More specific guidance, People Transition Policies (PTPs), will be produced setting out how
affected employees will be migrated from different sender organisations to their new
employers. The responsibility for producing PTPs lies with individual receiving employers. The
PTP for the NHS Commissioning Board has been published and is underpinned by the same
principles as the HR Frameworks and HR Transition Framework. The content of the NHS
Commissioning Board PTP was developed in partnership with Trade Unions. The PTP makes
clear that the NHS Commissioning Board will be an organisation that values and promotes
equality and diversity in the way it conducts its business and treats its staff. Other
organisations’ PTPs, based on the same principles, will be published in due course.

One of the principles, equality, recognises the importance of a diverse workforce and will help
to ensure that no employee receives less favourable treatment on the grounds of age,
disability, gender re-assignment, marriage and civil partnership, pregnancy and maternity,



Al5.

Al6.

race, religion or belief, gender or sexual orientation, or on the grounds of trade union
membership.

The commissioning of healthcare services can have a direct impact on the health and well-
being of communities. However, evidence shows that not all population groups have equal
access to services or experience equality in health outcomes. It is therefore important that any
national commissioning policy be informed by an assessment of the possible effects on groups
and communities that may have experienced discrimination or disadvantage based the
characteristics listed in paragraph 10.

The Secretary of State’s functions pertaining to commissioning will be directly conferred upon
the NHS Commissioning Board and CCGs. As public bodies, CCGs and the NHS
Commissioning Board will have a statutory obligation to meet both the general and specific
duties of the Equality Act 2010.°

The Equality Act 2010 and powers of the Secretary of State

Al7.

Al18.

A19.

The Equality Act has simplified, harmonised and strengthened equality law, replacing nine
major pieces of legislation and around 100 other instruments with a single Act. It received
Royal Assent on 8 April 2010. The main provisions in the Act came into force in October 2010
and the single public sector equality duty came into force in April 2011.*

The single public sector equality duty covers race, disability, and gender (existing duties), plus
age, sexual orientation, religion or belief, pregnancy and maternity, and gender reassignment.
These dimensions are collectively referred to as the protected characteristics. All public
bodies, including those changed or set up through these provisions, must have due regard to
the need to:

e eliminate unlawful discrimination, harassment, and victimisation;

¢ advance equality of opportunity; and

o foster good relations between those who share a relevant protected characteristic and
those who do not.

The Equality Act 2010 obliges all public bodies within the health service, including the NHS
and the public health service, to comply with principles of equality.® This will include those
bodies established under the Bill, such as CCGs and the NHS Commissioning Board, and
those whose functions are changed, such as some of the arm’s-length bodies (CQC, NICE
and Monitor). These duties also apply to private providers in so far as they are providing NHS
services, because the provision of services for the purposes of the health service is a function
of a public nature.

® The general duty is set out in section 149 of the Equality Act 2010. Those subject to the Equality Duty must have
due regard to the need to eliminate unlawful discrimination, harassment and victimisation; advance equality of
opportunity between different groups; and foster good relations between different groups. Specific duties are legal
requirements that help public organisations meet the general duty.

* From April 2012, the ban on age discrimination in provision of goods, facilities, services and public functions will
be implemented.

® Schedule 5 paragraphs 171-173 of the Health and Social Care Bill 2011 amends the list of bodies subject to
public sector equality duty in Part 1 of Schedule 19 of the Equality Act 2010 to include the NHS Commissioning
Board and CCGs.



A20.

A21.

This general duty is to be underpinned by specific duties, to help public bodies better meet the
general duty. Following a public consultation during 2010° and a policy review paper in March
2011,” the Government has recently (June 2011) laid the Equality Act 2010 (Specific Duties)
Regulations 2011 in Parliament. These regulations are aimed at promoting the better
performance of the equality duty by requiring public authorities to publish equality objectives at
least every four years and information to demonstrate their compliance with the equality duty
annually (including in particular, information relating to their employees (for authorities with 150
or more staff) and others affected by their policies and practices, such as service users). The
publication of this information will ensure that public authorities are transparent about their
performance on equality. This transparency will drive the better performance of the equality
duty without burdening public authorities with unnecessary bureaucratic processes, or the
production of superfluous documents. Patients and the public should be able to see progress
against their stated objectives and judge whether CCGs or the NHS Commissioning Board are
working toward the right equality outcomes.

The transition to commissioning by the NHS Commissioning Board and CCGs will also have a
significant impact on existing NHS employees, and a potential impact on future employees,
working within the new commissioning landscape. It is critical that in the transition phase,
protected groups are not disproportionately represented in the numbers of staff at risk and
have equal access to any new employment or development opportunities.

Summary of Evidence

A22.

A23.

A24.

This EA relies on evidence and stakeholder feedback to:
e provide supporting evidence where actual or potential impacts on equality and human
rights were identified
e assist with developing proposals for mitigating potential negative impacts
e demonstrate how proposed reforms can advance equality and human rights, where
possible

Table 1 summarises the evidence on access to health services and health outcomes by
protected characteristic. This section outlines the available evidence on the impact of
commissioning on equality.

There is limited intelligence on the impact of commissioning frameworks on health inequalities
or the promotion of equality - most available evidence focuses on the commissioning
processes or the cost and quality of commissioned services. Indeed, a recurring theme of a
2004 review of primary care-led commissioning was the lack of any robust evidence or
systematic assessment of its impact (or the impact of any other commissioning model) on
service quality or health outcomes. Its authors stated:

® Government Equalities Office (2010) Equality Act 2010: The public sector Equality Duty. Promoting equality
through transparency - A consultation. London: Government Equalities Office.
" The Equality Act 2010: The public sector Equality Duty: reducing bureaucracy.



“Studies need to be developed of the impact of commissioning and planning approaches in
relation to specific patient/client groups and services whose needs are a high priority in all
four UK countries.”®

A25. A Kings Fund report concluded that for commissioners, and in particular primary care
commissioners, equity® is ‘a troublesome concept with no national frame of reference or
measurement’. They cited recent evidence from the Audit Commission (2010) which reinforced
this view and showed that inequality is not satisfactorily addressed by commissioners, either
alone or in partnership with other agencies. There is little evidence that allocations based on
need resulted in any systematic shift of resources to more deprived areas; in some cases,
resources directed to ‘spearhead’ PCTs have been used to meet increased hospital costs.*® A
study of European health systems also found that although there were some advantages to
devolving aspects of commissioning, other areas, such as public health and equity, demanded
a national approach.*

A26. Implementation of former GP-led commissioning arrangements may help us to identify any
potential impacts of new policy on protected groups. Between 1991 and 1997, GP fundholding
allowed self-selecting practices to directly purchase a range of healthcare services for their
patients (principally elective care, community services and prescribing). During this time, the
policy was further developed to incorporate community fundholding for individual or smaller
groups of GP practices who did not wish to commission hospital services and total purchasing,
where larger groups of GPs commissioned all hospital and community services.

A27. In a review of evidence on the effectiveness of primary care-led commissioning, most authors
concluded that fundholding increased inequities in access to healthcare, with fundholding
practices achieving shorter waiting times for treatment and more information on patient
progress than non fundholding practices. This may have been inevitable as practices could opt
in or out of fundholding as they wished.'* Some commentators argued that the capacity of
primary care commissioners to promote equality was likely to increase as fundholders became
larger population-based collectives™®, however an evaluation of total purchasing pilots showed
that smaller pilots were more likely to report achieving their commissioning outcomes than
larger GP collectives.™

A28. Practice-based commissioning (PBC) was established in 2004 to enable GPs and other
primary care professionals to have greater direct involvement in commissioning primary and

® Smith J et al (2004) A review of the effectiveness of primary care-led commissioning and its place in the NHS.
London: The Health Foundation

® Equity in health implies that no-one should be disadvantaged from reaching their full health potential because of
any socially-determined characteristic or position. “It involves the fair distribution of resources needed for health,
fair access to the opportunities available, and fairness in the support offered to people when ill.” (Whitehead and
Dahlgren, 2007). The terms health inequalities and health inequities are often used interchangeably.

1% 3ones T and Wood J (2010) Improving the quality of commissioning GP services. London: The King’s Fund

! Figueras J, Robinson R and Jakubowski E (eds.) (2005) cited in Ham C Health Care Commissioning in the
International Context: Lessons from Experience and Evidence. University of Birmingham Health Services
Management Centre

12 Smith J et al, op. cit.

" ibid.

" Goodwin N, Mays N, McLeod H, Malbon G and Raferty J (1998) Evaluation of total purchasing pilots in England
and Scotland and implications for primary care groups in England: personal interviews and analysis of routine
data. British Medical Journal. Vol.317, N0.7153, pp.256-259



A29.

A30.

A31.

A32.

A33.

community health services for their localities. To obtain feedback from GPs on engagement
with and experience of PBC locally, the Department of Health commissioned a series of
guarterly surveys. The last wave of surveys was conducted between March and May 2010
(Wave 3)."°

No direct questions were asked within the survey on equity of access to or provision of
services commissioned through PBC. However, 59% of GP leads who responded in Wave 3
reported that PBC had influenced the clinical practice of GP practices within their group, a 5%
increase on Wave 1 results. Also, 85% of leads felt able to exert influence with clinicians in
their PBC group or practice and over half (53%) felt able to exert influence over care
pathways.

When reviewing the implementation of practice-based commissioning to glean some of the
early lessons learned, the Audit Commission stated that where some commissioners were
better than others, there was a risk that PBC could widen inequalities in access to and
provision of services and fragment service delivery. They also expressed concern about
possible negative impacts on quality and financial outcomes of services when GPs adopt both
a commissioner and provider role.*

It is envisaged that the establishment of CCGs will improve access and choice, however a
review of primary care-led commissioning found that although patients broadly approved of the
service changes made by GPs, the promotion of choice did not feature highly in their
commissioning approaches. GPs may have referred to different hospitals or specialists or
particular services, but rarely offered patients a choice from a range of hospitals or specialists.
The authors suggested that this pointed to the need for more robust mechanisms for
promoting choice.*’

An analysis of access to health services in England also highlighted the importance of
individuals, particularly those from disadvantaged groups, to be adequately supported to
exercise choice, in order to avoid confusion and possible inappropriate use of acute services:*®

“Thus services that require a lot of ‘work’ on the part of the patient to access them are less
‘permeable’ than others and this might explain the higher use of Accident and Emergency
services amongst disadvantaged groups compared with other groups, as this is a permeable
service that is relatively straightforward to access.”

In a summary of the learning from US and UK GP budget holding, the author stated that “the
quality of care delivered by budget holders needs to be measured to ensure that financial
incentives do not lead to under diagnosis and under treatment of patients”. In addition to

!> Department of Health (2010) Practice-based Commissioning Group and Independent Leads Survey: Wave 3
Results. London: Department of Health

'8 Audit Commission (2006) Early lessons in implementing practice based commissioning. London: Audit
Commission

Y Smith J et al, op. cit.

'® Goddard MK (2008) Quality in and Equality of Access to Healthcare Services in England. University of York
Centre for Health Economics



A34.

A35.

A36.

A37.

measures of access to services and health outcomes, it was suggested that the use of patient
experience measures should also be included in any assessment of quality.*®

Commissioning organisations require a formidable combination of skills in order to effectively
commission healthcare services. This may patrtially explain why there continues to be
considerable variation in the performance of primary care trusts (PCTs) across the country.
The World Class Commissioning assurance process sought to address this by identifying a set
of 11 commissioning competency areas and assessing the performance of primary care trusts
against them.?

A retrospective equality impact assessment of the World Class Commissioning assurance
framework published in late 2008 highlighted three key areas for action, which are also
relevant to future GP commissioning?:

¢ Embedding equality and diversity explicitly into commissioning policy and processes. Not
only are implicit messages likely to be overlooked or overshadowed, commissioners who
wish to be proactive in this area are left without the necessary policy levers required to
initiate change.

e Collecting and using good quality disaggregated data and community intelligence to
inform commissioning practice. The health needs of specific equality groups or
disadvantaged communities cannot be accurately identified without access to data that
is appropriately segmented or meaningful local dialogue.

e Securing sufficient specialist equality and diversity capacity to support commissioning
effectively at a local level.

Although the process ran for only two years, we can glean some intelligence on areas of
commissioning strength and weakness. PCTs showed greatest competence in the areas
covering leadership, partnership working, patient and public engagement and
assessing/understanding health needs. The greatest improvements were found in assessing
health needs. The patient and public engagement competency (which included engagement
with seldom heard and protected groups) also showed significant improvement, with most
PCTs, on average, operating beyond level 2 competency.?

PCTs continued to experience challenges in prioritising spend; this competency area showed
the least improvement across the two years that the framework was in place. Ensuring
efficiency and effectiveness of spend was also the area that showed poorest performance,
however this competency was a new addition to the framework in 2009/10. Performance on
governance remained broadly the same across the two years, with the exception of PCT board
performance, which improved significantly.

¥ Ham C (2010) GP Budget Holding: Lessons from Across the Pond and from the NHS. University of Birmingham
Health Services Management Centre
%0 Department of Health (2009) World Class Commissioning Assurance Handbook Year 2. London: Department of

Health

2L carr D and Whittington C (2008) Equality Impact Assessment: World Class Commissioning Assurance
Framework and World class commissioning of primary medical care guidance. London: Department of Health
2 World class commissioning competency levels range from 1 (not sufficiently competent) to 4 (world class)

10



A38.

A39.

A40.

A41.

A42.

Despite this focus on improving commissioning expertise, an analysis of the impact of
prioritisation on quality, expenditure and outcomes found that commissioners tended to focus
on areas of greatest healthcare spend and not necessarily on areas where the regulator has
identified them as failing. Also, where the commissioner had articulated priority outcome
indicators, these were not fully reflected in the priorities of their providers.?

Generally, PCTs' performance in promoting equality and diversity in planning, delivering and
monitoring services has been mixed. According to the Healthcare Commission’s 2008 audit of
equalities publications, only 75% of PCTs had produced race equality schemes, a statutory
duty under the Race Relations (Amendment) Act 2000. However, 88.2% of PCTs had met
standard C7e* of the Annual Health Check during 2008/09, an improvement on the previous
year's compliance levels (76.3% in 2007/08). ?° %

Access to high quality data in order to identify areas of inequality is a recurrent theme across
the NHS. Although public bodies, including NHS Trusts, are obliged to collect service and
workforce data disaggregated by ethnicity, gender and disability, the completeness of this data
varies considerably. The 2008/09 Annual Health Check found that among PCTs, 87% had met
the standard for quality of ethnicity data, the same percentage as in 2007/08.%’

The mixed picture on equality and diversity, including compliance with legislation, may reflect
the differences in capacity at a local level. Often the equality and diversity role is added to the
portfolio of an existing employee. Where Trusts have dedicated staff, their level of seniority
can vary considerably, from relatively junior employees to director-level appointments.

In recent years, the Department of Health has developed a humber of programmes aimed at
improving local policy and practice in promoting equality in health service delivery, for
example, Single Equality Scheme Learning Sites and, more recently, the Pacesetters
programme. Pacesetters focussed on identifying groups experiencing greatest disadvantage
and discrimination and engaging with those groups to remove barriers of access and improve
health outcomes. The programme has resulted in producing numerous examples of good
practice in promoting equality and diversity into the planning and delivery of health services.?®

Summary of Stakeholder Feedback

A43.

A number of engagement events were held for the policy strands within the White Paper,
including discussion of the NHS Commissioning Board and CCGs.

8 Health Mandate (2010) Commissioning in the new world: an analysis of the impact of prioritisation on quality,
expenditure and outcomes in the health service. London: Health Mandate

4 Standard C7e required organisations to ‘challenge discrimination, promote equality and respect human rights’
% Healthcare Commission (2009) Tackling the challenge: Promoting race equality in the NHS in England. London:
Commission for Healthcare Audit and Inspection

%6 Care Quality Commission (2009) NHS Performance Ratings 2008/09. London: Care Quality Commission

% ibid.

%8 http://www.dh.gov.uk/pacesetters

11



Ad4.

Event Date

SHA Regional Events x 10 Throughout September 2010
Regional Voices Events x 10 Throughout September 2010
Third Sector Consultation Event 30 September 2010

Stakeholder feedback from these events, and for Liberating the NHS: Commissioning for
patients, has been fed into this EA. Feedback from the commissioning consultation tended to
be thematic, rather than specific to any protected group. The most common themes emerging
from the written responses and consultation events were as follows:

o Explicit reference to equality duties: Most stakeholders welcomed the references in
the consultation document to the NHS Commissioning Board and CCG’s duties to
promote equality.

e Equalities leadership role for NHS Commissioning Board: It was felt that the NHS
Commissioning Board should take a strong leadership role in communicating the
requirements of the Equality Act 2010, but there was some concern as to whether the
NHS Commissioning Board was too far removed from CCGs to have oversight of their
equality objectives.

e Fragmentation of healthcare: A range of stakeholders, including some GP bodies, felt
that the increased diversity of provision at a local level might risk worsening inequalities
within and between existing commissioning areas. However, there was support for the
outcomes-focussed approach across the White Paper in general and recognition that
this could go some way to mitigating this potential impact.

¢ Budgets and Payments in respect of performance: Respondents asked that
consideration be given to linking income from performance payments to equality
outcomes, rather than just overall outcomes - potentially through the NHS Equality
Delivery System - to ensure that equality is at the heart of all commissioning decisions.
They also stated that a flexible approach to service budgets and structure was required,
to allow voluntary and private sector healthcare providers in this field to enter the market.

o Effective data collection: Stakeholders were clear that collection of disaggregated
service and workforce data is critical to effective commissioning and service planning.
They also advised that community intelligence from local voluntary and community
sector groups should be used to augment quantitative data, particularly when identifying
the needs of smaller, seldom heard groups where ‘hard’ data are not readily available.

e Commissioning expertise of GPs: Stakeholders expressed concern that many GPs
have had minimal experience of commissioning, particularly complex services that are
likely to be commissioned across a number of CCGs, such as mental health services.
GPs also need to make the necessary links across professional boundaries to ensure
continuity of care and joined up services, and avoid fragmentation.

e Public health support to CCGs: Stakeholders were unsure that CCGs would have
sufficient public health support, in order to assess health needs across the whole
population and commission effectively.

¢ Information: Respondents from mental health groups commented that commissioning
needed a system for sharing information and best practice with voluntary sector and
helpline services, which have experience of mental health issues and meeting patient
needs.

12



Training and support to deliver equality: With the abolition of PCTs and SHAs,
stakeholders felt that existing support for and knowledge of promoting equality through
commissioning could be lost to the NHS. They suggested that this is a key training and
development need for the new NHS Commissioning Board and CCGs.

Employment terms and conditions: The NHS Agenda for Change pay structure and
Knowledge & Skills Framework had been robustly tested and developed to deliver a fair
and equitable pay system. If CCGs move away from existing remuneration
arrangements and develop their own terms and conditions, trade union representatives
felt that the NHS could be at increased risk of litigation under Equal Pay legislation.
Diversity of Local HealthWatch? membership: Some organisations felt that
marginalised and seldom-heard groups were unlikely to approach Local HealthWatch to
complain about local services, preferring instead to go to known and trusted advocacy
groups.

Engagement of local communities and groups: Stakeholders felt that CCGs needed
to engage and empower their communities and particularly seldom heard groups, not
just through Local HealthWatch but also directly with communities or through voluntary
and advocacy groups.

Promoting choice to all communities: A number of stakeholders welcomed the
expansion of patient choice, but were keen to see further efforts to support vulnerable
groups in understanding the choice agenda, including its extent, limitations and
implications.

A45, Ensuring that equality was properly considered was a priority for the Listening Exercise. The
NHS Future Forum membership included equality representatives such as Ratna Dutt of the
Race Equality Foundation and patient representative Sally Brearley. The Listening Exercise
also held five specific equality events in May 2011:

NHS Equality and Diversity Council — NHS Equality Leaders

Race Equality Foundation Equality Event (Liverpool) — Patients, Service Users.
BME Event organised by the Afiya Trust.

Race Equality Foundation Equality Event (Croydon) - Patients, Service Users.
Equality Listening Event — DH Equality Stakeholders.

A46. The key themes at these events tended to mirror those raised in the original assessment of
equality for the White Paper. For example, the equality agenda should not be forgotten during
the NHS reforms and that the reforms could represent an opportunity to further equality. The
reforms could allow for the increased involvement in delivery of services by community groups
and that greater diversity of providers could better meet the needs of diverse communities.
The events also raised specific issues relating to the protected characteristics, and related
issues such as the potential benefits of specialist commissioning of gender identity services for
Trans patients (see table 1).

# Local HealthwWatch will act as local consumer champions across health and care and will take on the functions
of local Involvement Networks (LINks) as well as gaining some new functions. Like LINks, their services will
continue to be contracted by local authorities and they will promote patient and public involvement and seek views
on local health and social care services. An equality analysis of national and local HealthwWatch proposals is
included elsewhere in this document.

13



Discussion of Potential Impacts

A47. The transition to a new commissioning landscape presents the NHS with a valuable
opportunity to go further and faster in achieving an equitable and excellent health service. For
example, the potential positive impacts which we have identified are:

e CCGs and the NHS Commissioning Board will have clear duties to exercise their
functions in ways that are designed to reduce inequalities of access and outcomes which
result from socio-economic disadvantage.

e As public bodies, both CCGs and the NHS Commissioning Board will be covered by the
general and specific public duties of the Equality Act 2010.

e The duties on the NHS Commissioning Board and CCGs to involve patients and the
public, including those from protected or seldom heard groups, will ensure that the voice
of the service user will be at the centre of planning and making decisions on the range
and nature of services to be commissioned.

e The NHS Commissioning Board must issue commissioning guidance to CCGs, which
could include guidance on fulfilling their duty as to reducing inequalities when carrying
out their commissioning functions.

e CCGs will also have certain responsibilities for the unregistered patients usually resident
within their geographical boundaries. This ensures that marginalised groups who are
often not registered with a practice, such as gypsies and travellers, have appropriate
access to health services.

e The NHS Commissioning Board and CCGs will have duties to exercise their functions
with a view to securing that health services are provided in an integrated way, and CCGs
can enter into partnership arrangements with local authorities which will help to ensure
that the health and care needs of local people are met in a holistic way. It also ensures
that intelligence held by local authorities on the needs of protected and seldom-heard
communities can used to inform service planning and delivery. There is also:

= aduty on CCGs to co-operate with local authorities in order to secure and
advance the health and welfare of the people of England (section 82 of the 2006
Act)

= the duty to make available to local authorities any services or facilities which they
commission, or their own CCG staff or facilities, so far as is necessary to enable
local authorities to discharge their functions relating to social services, education
and public health (section 80(6A) of the 2006 Act)

= the power for CCGs to arrange to make available to local authorities the services
of persons providing services commissioned by the CCG, so far as is necessary
to enable local authorities to discharge their functions relating to social services,
education and public health (section 80(9) of the 2006 Act)

= the power for CCGs to supply facilities, goods or the services of their own staff to
local authorities (section 80(1), (3A) and (9) of the 2006 Act)

= the power of CCGs to make payments to local authorities towards social care
and some other community services expenditure (section 256 of the 2006 Act)

e The NHS Commissioning Board will have responsibility for national and regional
specialised commissioning, ensuring a consistent approach. This is particularly
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A49.

A50.

important for people with rare long term conditions who rely on potentially life-saving
treatment.

e The NHS Commissioning Board will be responsible for establishing and performance
assessing CCGs. As part of this it is anticipated that they will develop an assurance
process that holds CCGs to account for the outcomes they achieve, their stewardship of
public resources, and their fulfilment of the functions placed upon them, for instance their
duty as to reducing inequalities when carrying out their commissioning functions.

There are also aspects of other White Paper policies that have a positive impact on protected
groups. For example, it is anticipated that the NHS Commissioning Board will produce a
Commissioning Outcomes Framework that will ensure that outcome measures are reported by
equality strand wherever possible,*® and CCGs and the NHS Commissioning Board will be
required to work closely with local and national HealthWatch.®

Although the policy proposals can support commissioners in carrying out their equality duties,
the actual services commissioned at a local level will have a greater and more direct impact on
the health inequalities experienced by protected groups. From past performance, primary care
commissioners have struggled with the concept of promoting equality through health services.
However, in recent years, with the creation of new equalities legislation, increasing scrutiny
from regulators, patients and the public, and PCTs employing or buying in specialist support,
there have been some improvements in local policy and practice, with a few organisations
emerging as exemplars.

Table 1 (see end) sets out the Department’s view of what it considers are the potential
negative impacts of Commissioning for patients and suggests how the policy can mitigate
negative effects or strengthen opportunities to advance equality for each protected group. The
remainder of this section discusses key themes arising from the evidence and stakeholder
feedback, which cut across the equality strands.

Commissioning Function

A51.

A52.

A number of stakeholders expressed concern about the dual provider / commissioner role that
some individual GPs will hold, believing that diagnosis and treatment would be unduly
influenced by CCG budgets and financial incentives rather than led by clinical need. This
would have a disproportionate impact on certain protected groups who have limited knowledge
of the NHS or feel less able to challenge health professionals.

“Some patients may view GP-led commissioning with suspicion, particularly when their GP
refers them for treatment from another GP provider. It will be essential to develop and
implement a system that maintains patient trust and protects professional values.”*

This is mitigated by the fact that CCGs will be separate legal entities as commissioning
organisations and will not be able to provide services in their own right. GPs will also still be
subject to their professional duties as doctors and have to comply with their contractual terms

% “Transparency in outcomes — a framework for the NHS'
%!« iberating the NHS: Local democratic legitimacy in health’
%2 BMA consultation response to ‘Equity and Excellence: Liberating the NHS’
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A55.

A56.

A57.

as regards the provision of primary medical services. This should limit the extent that they
might be influenced by their new responsibilities. In addition, various safeguards will be
included in the Bill and secondary legislation to manage potential conflicts of interest:

e statutory requirements on CCGs to have in place arrangements to manage conflicts of
interest, articulated in their constitution, and transparency around decision making;

e requirements on each CCG to have a governing body, including 2 lay members, and a
nurse and a specialist doctor, who have no conflict of interest in relation to the CCG's
activities. The governing body must oversee the arrangements for governance in the
clinical commissioning group;

e specific provision for regulations to impose on the NHS Commissioning Board and the
CCGs requirements to ensure that in commissioning health care services for the
purposes of the NHS, they adhere to good practice in relation to procurement, protect
and promote the right of patients to make choices which may include, in particular,
requirements about the management of conflicts between the interests involved in
commissioning services and the interests involved in providing them.

Monitor has various powers to investigate commissioning behaviour in relation to these
regulations and if necessary, declare a contract ineffective. The NHS Commissioning
Board could similarly intervene in a CCG if it were failing to meet its statutory functions,
including its duties to manage potential conflicts of interest.

It is expected that the NHS Commissioning Board will work with prospective CCGs to develop
various pieces of guidance, which CCGs can use to ensure their processes mitigate against
any real or perceived conflicts of interest, e.g. guidance on developing their constitution. This
guidance should, in practice, be clearly communicated to patients and the public. This is
particularly important for people from economically disadvantaged backgrounds, as evidence
shows that they are less likely to trust their GP than more affluent socio-economic groups.

Evidence from GP fundholding showed that there were inequalities in access to services
between fundholding and non fundholding practices. Under the new commissioning
arrangements, holders of primary medical care contracts will be obliged to join a CCG and the
NHS Commissioning Board will have a duty to ensure the areas for which CCGs are
established provide comprehensive coverage across England. In addition, evidence from
practice-based commissioning surveys suggests that, should GP commissioners demonstrate
strong leadership in promoting equality, CCGs would have the ability to successfully exert
influence to embed those approaches within their member practices.

CCGs will have a duty to prepare an annual commissioning plan, setting out how it will
exercise its functions and in particular, how it will do so with a view to securing continuous
improvement in the quality of services that it commissions, how it will exercise its duties as to
public involvement and the duties as regards financial responsibilities. The White Paper
proposed that CCGs could receive a premium for achieving high quality outcomes. The Health
and Social Care Bill introduced the basic powers proposed to allow the NHS Commissioning
Board to be able to make ‘payments in respect of performance’ to CCGs, in the light of their
annual performance assessment, if it considered that the CCGs had performed well during the
year.

Many stakeholders believed that the detail in the Bill around these payments was not yet right.
There was concern that the Bill did not clearly underline the link between quality rewards and
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AS59.

AG60.

AGL.

the performance of CCGs on quality, improving healthcare outcomes and reducing inequality
in healthcare outcomes. The patient involvement and accountability workstream of the Future
Forum also suggested that CCGs should be rewarded in part for their performance on
outcomes derived from the joint health and wellbeing strategy.

The Government has now made clear that the purpose of the payment is to reward clinical
commissioning groups that commission effectively and improve the quality of patient care and
the outcomes this leads to, including reducing inequalities in health outcomes. The hame has
therefore been changed from ‘payments in respect of performance’ to ‘payments in respect of
quality’. The payment in respect of quality is now firmly established in the proposed legislation
as a significant means to incentivise clinical commissioning groups in improving outcomes for
patients, and tackling inequalities in access to, or outcomes from, health services.
Assessment of quality and outcomes will also include consideration of a CCG’s contribution to
the outcomes prioritised in joint health and wellbeing strategies.

Many stakeholders expressed a lack of confidence in CCG'’s collective knowledge and
expertise to commission complex services where inequalities already exist in access and
outcomes. Mental health services were frequently mentioned as a key area of concern in this
regard, particularly among third sector organisations. The NHS Commissioning Board has an
important role in mitigating this potential impact. Although a clear aim of this policy is to give
CCGs greater autonomy, the NHS Commissioning Board is obliged to produce guidance to
CCGs on the discharge of their commissioning functions. CCGs will also be able to buy in
commissioning support, and may wish to do so from mental health organisations with a good
track record in working with BME communities and other disadvantaged groups to reduce
inequalities and improve mental health outcomes. They will also have a duty to seek a broad
range of appropriate professional expertise to enable them to carry out their functions relating
to the physical and mental health of their patients and CCG population.

As the Government response to the Future Forum report stated, it is expected that a range of
professionals will play an integral part in the clinical commissioning of patient care, including
through clinical networks and new clinical senates hosted by the NHS Commissioning Board
and stronger statutory duties will be placed on commissioners to obtain an appropriate range
of clinical advice. Allowing commissioners to access multi-professional expertise in senates
might help ensure that the needs of all are met appropriately. Likewise, clinical networks
hosted by the NHS Commissioning Board could bring appropriate clinicians and others
together to help commissioners improve outcomes for patients in specialist areas, including
particular patient groups. It is expected that the NHS Commissioning Board will work with
clinicians and stakeholders on the exact makeup of clinical senates and networks, and there
will be opportunities for engagement as part of this work. The NHS Commissioning Board may
publish guidance on how CCGs could fulfil their duty to seek a broad range of advice from
those with professional expertise, which CCGs would have to have regard to. It is expected
that the forthcoming Commissioning Outcomes Framework will ensure that as far as possible,
outcomes will be chosen that can be measured by different equalities characteristics, so that
the impacts of care on different groups can be clearly seen and any emerging inequalities
tackled.

Stakeholders felt that low-volume services outside the scope of specialised commissioning
aimed at smaller, more vulnerable population groups (for example, wheelchair services,
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AG3.

audiology, sickle cell services) could fall between CCGs and the NHS Commissioning Board,
with neither tier taking full responsibility for developing commissioning in these areas. Work is
being carried out within the Department of Health to ensure that all current commissioning
functions are appropriately allocated within the new system. CCG’s ability to commission
collaboratively or select a lead CCG to commission on their behalf will allow commissioners to
benefit from economies of scale where this is considered more appropriate and efficient, or
improves patient outcomes.

Currently, PCTs receive support and advice from local equality leads and regional SHA
equality managers on how to embed equality into commissioning activities. There is a risk that
existing knowledge and skills in equitable commissioning may be lost in the transition to new
arrangements. Although the White Paper made no specific reference to any equivalent support
for CCGs, future commissioning support offers that grow out of PCT clusters and other niche
and voluntary sector providers will play an important role in helping CCGs to ensure that
equality and diversity underpins both their organisational structure and commissioning
processes. The NHS Commissioning Board can provide leadership in this area by
incorporating equality and diversity in the commissioning guidance it publishes for CCGs.
Providing this steer would be in line with European evidence highlighting the importance of a
national approach to tackling inequality.

The transition period should be viewed as an opportunity to develop the equality expertise of
the emerging NHS Commissioning Board and CCGs, linking it explicitly to their competency as
healthcare commissioners. This development can build on existing learning and best practice
from initiatives such as the Pacesetters, GP Access and NHS Employers’ Equality Partners
programmes. The work of the CCG pathfinders in particular will be crucial. Pathfinders are
groups of GP practices taking on additional commissioning roles from PCTs under existing
arrangements, testing out design concepts and exploring particular functions at an early stage
so that any barriers to success can be overcome quickly. They provide a platform to share
learning across the GP community, beyond just the pathfinders themselves; they will play a
particular role in supporting other local clinical commissioning groups who are less well
developed.

Health and wellbeing boards

A64.

ABS.

Health and wellbeing boards will provide the local focus for the assessment of health and
social care need in the local community. They will provide a unique forum bringing together
local government, commissioners, and potentially other local stakeholders, including voluntary
and independent sector stakeholders. This will be a valuable forum for ensuring that the needs
of all members of the local community are met.

Health and wellbeing boards should be the place where local commissioners (NHS and local
authority) explain and are challenged on how they are involving patients and the public in the
design of care pathways and development of their commissioning plans, and how they are
tackling inequality. CCGs must ensure commissioning plans reflect the joint health and
wellbeing strategy (JHWS) agreed with the health and wellbeing board. The public and health
and wellbeing boards must be consulted on commissioning plans.
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AG7.

AGS.

AB9.

Through promoting integrated commissioning they will also be able to promote more integrated
provision for patients, social care service users and carers — and they will be able to
encourage close working between social care, public health and NHS services and aspects of
the wider local authority agenda that also impact on health and wellbeing, such as housing,
education and the environment (for example, through Local Nature Partnerships).

We have been in discussion with a core group of health and wellbeing board early
implementers since late 2010 about key issues, including around equality. The most important
contribution to equality we have identified for health and wellbeing boards so far is in
broadening the focus of services to include more vulnerable and hard-to-reach groups in their
strategic thinking, for example by increased engagement with the voluntary sector. We are
taking this into account in developing guidance for the joint strategic needs assessment
(JSNA) and JHWS and in putting in place support for the early implementer network.

While we have identified initial areas of focus in relation to equality, we anticipate that
implementation of the boards will identify further issues and in turn solutions. We intend to use
the health and wellbeing board early implementer network to collate and disseminate learning
around equality along with other issues.

This work is considered further in the Local Democratic Legitimacy EA.

Data Collection

A70.

AT71.

AT72.

AT73.

The robust collection and use of disaggregated data to inform commissioning practice and
measure impacts remains a live issue. Some important datasets, e.g. mortality rates, are only
disaggregated by age and gender and are often only available to PCT or local authority level.
Should CCGs be smaller than existing commissioning areas, this may present a challenge to
commissioners wishing to access data relevant to their commissioning locality.

Specific guidance on the public sector equality duties and standards for equalities data
collection will be issued, which may mitigate these issues.

In future, the Health and Social Care Information Centre (IC) is expected to be the focal point
for health and adult social care data collections across England. Subiject to the will of
Parliament, the NHS Commissioning Board would have an important role in determining the
information collections that IC would be required to collect to support commissioning of NHS
services. In addition, CCGs (amongst others) may make non mandatory requests for
information collections, in which case the IC would generally have discretion as to whether to
collect the information. As bodies subject to the public sector equality duties, both IC and the
NHS Commissioning Board would be required to take steps to advance equalities in carrying
out their functions. IC is discussed further in the public bodies equalities analysis. In addition,
the consultation document Liberating the NHS: An Information Revolution, emphasised the
importance of information benefitting all groups in society. We anticipate that there will be
opportunities both as a result of the Bill and the forthcoming Information Strategy for the NHS
to develop a consistent approach to equality data collection and disaggregation.

Even with improvements in data collection, there will be vulnerable groups where obtaining
official statistics or comprehensive service data is a challenge. Examples include homeless
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people, gypsy and traveller communities, sex workers and asylum seekers and refugees,
groups who may be less likely to register with a local GP. As CCGs will also be responsible for
the unregistered population, it is important that they augment their quantitative data with
community intelligence, working closely with local advocacy groups and their local
HealthWatch to engage these seldom heard communities.

Partnerships and Integration

A74.

A75.

AT76.

AT7T.

AT78.

AT79.

CCGs will be expected to work closely with HealthWatch on embedding patient and public
engagement in commissioning decisions. This relationship will be crucial when communicating
to patients and the public how commissioning and service delivery will change at a local level.
Evidence shows that where routes to accessing services seem complex and confused, this
can potentially lead to increased attendance at A&E from vulnerable groups and newly arrived
communities not fully conversant with the UK health system.

There is also a need to target messages to specific groups, given their previous experiences of
accessing primary care. For example, Chinese, Pakistani and Bangladeshi communities’
experiences of communicating with their GP are considerably and consistently worse than
others. Lesbian, gay, bisexual and trans groups have experienced direct and indirect
discrimination in the past from GPs and other primary care professionals, sometimes resulting
in restricted access to both routine public health interventions (e.g. screening programmes)
and specialist services.

The NHS Commissioning Board and CCGs will have duties to involve patients and the public
in the planning of health services. As such, they could consider how best to utilise the
community development expertise within the third sector, not only to communicate changing
health and care arrangements but also to build trust and capacity to engage among certain
community groups.

CCGs will be obliged to become members of Health and Wellbeing Boards (HWB) which will
be committees of local authorities. Local authorities are required to meet the general and
specific duties of the Equality Act 2010, namely to eliminate discrimination, advance equality,
and foster good relations between communities, in discharging their duties as a public body.
Local authorities have a long history of developing and implementing equality strategies; their
expertise could assist CCGs in driving improvements in equality within healthcare.

Given the proposals to enhance its role in relation to NHS complaints and support for
individuals to exercise choice, Local HealthWatch should also seek to forge close professional
relationships with local advocacy services that work with the most vulnerable and marginalised
communities. The important role of these voluntary and community organisations should be
acknowledged at a national level and their activity supported at a local level, potentially
through partnerships with other local community groups, Local HealthWatch and health and
wellbeing boards.

The specific public sector equality duties encourage organisations to embed equality and
diversity within normal business planning processes. The Department of Health has worked
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A81.

with the NHS to develop a tool* to support commissioners and providers in achieving their
equality outcomes, linking these clearly to health outcomes. As CCGs will be encouraged to
work closely with local authorities, alignment of the NHS tool with the equalities framework
used across local government®* would be beneficial.

The NHS Commissioning Board and CCGs will have duties to exercise their functions with a
view to securing that health services, health and social care services, and health and other
health-related services (i.e. services such as housing that may have an effect on the health of
individuals but are not health services or social care services) are provided in an integrated
way where it considers that this would either improve the quality of health services and the
outcomes they achieve, or reduce inequalities in access to and outcomes from health services.
This requirement would cover both integration between service types (e.g. between health and
social care) and integration between different types of health services. This would apply to all
the NHS Commissioning Board's functions, not just when exercising its commissioning
functions, including when it exercises public health functions under arrangements with Public
Health England. The duty includes, in particular, a duty on the NHS Commissioning Board to
encourage CCGs to enter into arrangements with local authorities in pursuance of regulations
under section 75 of the NHS 2006 Act (arrangements between NHS bodies and local
authorities).

The intention is that the practical effect should be that services are co-ordinated around the
needs of the individual. Integration can be an effective means of tackling health inequalities.
For example, people in disadvantaged groups often experience multiple disadvantage and
complex co-morbidities, and therefore could potentially benefit most from the seamless
delivery of multiple services as part of a complex care package or care pathway.

NHS Constitution

A82.

A83.

The NHS Constitution establishes the principles and values of the NHS in England. It sets out
rights to which patients, public and staff are entitled, and pledges which the NHS is committed
to achieve, together with responsibilities which the public, patients and staff owe to one
another to ensure that the NHS operates fairly and effectively. All NHS bodies and private and
third sector providers supplying NHS services are required by law to take account of the
Constitution in their decisions and actions.

One of the seven principles in the Constitution is that the NHS provides a comprehensive
service, available to all irrespective of gender, race, disability, age, sexual orientation, religion
or belief. It has a duty to each and every individual that it serves and must respect their human
rights. At the same time, it has a wider social duty to promote equality through the services it
provides and to pay particular attention to groups or sections of society where improvements in
health and life expectancy are not keeping pace with the rest of the population. Patients have
a constitutional right to not be unlawfully discriminated against in the provision of NHS services
including on grounds of gender, race, religion or belief, sexual orientation, disability (including
learning disability or mental illness) or age. Staff have a right to be treated fairly, equally and
free from discrimination, and a duty not to discriminate against patients or staff and to adhere
to equal opportunities and equality and human rights legislation.

% NHS Equality Delivery System
3 Equality Framework for Local Government - http://www.idea.gov.uk/idk/core/page.do?pageld=9491107
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The command paper Liberating the NHS stated that “the Government will uphold and reinforce
the NHS Constitution, which all providers and commissioners will be obliged to have regard to
in carrying out their functions.” It also stated that the NHS Commissioning Board “should have
an obligation to promote awareness of the NHS Constitution across all NHS funded

services”.*®

Section 2 of the Health Act 2009 requires certain bodies to have regard to the NHS
constitution. Section 2 of that Act has been amended by paragraph 167(3) of Schedule 5 to
the Bill to ensure that the NHS Commissioning Board and CCGs are included as bodies that
must have regard to the constitution. This requirement is replicated in respect of persons
providing services under contracts or other arrangements.

The NHS Future Forum report stated that:

“The Government should reaffirm and actively promote the NHS Constitutio