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	Annex: Draft Video Recordings Act 1984 (Exempted Video Works) Regulations 2014
	


Earlier this year the Government announced it would make legislative changes so that music, sports, religious and educational videos on recordable media (eg DVDs and Blu-ray discs) have to be classified in future if they are unsuitable for younger children.  This document offers for comment draft regulations which are intended to implement these plans.

The new classification requirements will mean that children are better protected from harmful content and parents will have the information they need to make more confident decisions about whether specific products are suitable for their children to watch.  

1. The Video Recordings Act 1984 (VRA) applies to hard copy video works such as   DVDs, Blu-ray discs and VHS tapes. Unless exempt, these products must be submitted to the British Board of Film Classification (BBFC) for an age-related classification certificate before they can be supplied
 in the UK.  Products and their packaging then have to be labelled with the appropriate BBFC ‘U’, ‘PG’, 12’, ‘15’, ‘18’ or ‘R18’ age rating and it is an offence to sell or rent a classified work in breach of the age rating on its classification certificate. Supplying an unclassified video work is also an offence unless the work in question is exempt from classification. 
2. Provided they do not, to any significant extent, contain scenes such as gross violence, human sexual activity or certain criminal activities, products that when taken as a whole concern music, sport, religion or education are currently exempt from classification.  Thus they do not have to be reviewed by the BBFC, do not have to carry age labelling and can be sold or rented to people of any age. Following a public consultation, in May this year the Government announced that these exemptions would be changed so that in future any new products in these genres that are unsuitable for younger children
 will have to be submitted to the BBFC for age classification. The Government response setting out the results of the public consultation and full details of the planned policy change is available here:  https://www.gov.uk/government/consultations/consultation-on-exemptions-to-the-video-recordings-act-and-on-advertising-in-cinemas
3. The change will be implemented by new Video Recordings Act 1984 (Exempted Video Works) Regulations 2014. This document invites comments on the draft Regulations. 

Draft legislation 
4. The Video Recordings Act 1984 (Exempted Video Works) Regulations 2014 will only relate to the works that are currently exempt on the grounds that, taken as a whole, they are “designed to inform, educate or instruct” or are “concerned with sport, religion or music”.  They do not affect other video works such as feature films which already must be classified under the Video Recordings Act.

5. The Regulations describe a series of specific depictions or effects that would mean a video work loses its exempted status. So for example, a music or sports video work which depicted or promoted violence or threats of violence would no longer be able to benefit from the exemption and would need to be classified by the BBFC before being sold or rented.  However, this does not cover mild violence or violence that is not directed towards human or animal characters (unless it is sexual violence).  The categories in the Regulations relate to:
· Violence, including threats of violence and aftermath of violence;

· Dangerous imitable activities;

· Alcohol, tobacco and illegal drugs;

· Suicide, scarification/mutilation and self-harm;

· Sexual messages and sexual activity (including acts of force or restraint);

· Genitalia, urinary or excretory functions;

· Swearing (other than mild bad language);
· Discriminatory behaviour

6. We have drafted the Regulations in close collaboration with the BBFC to ensure that they will effectively “catch” the material that the BBFC would expect to classify with a ‘12’, ‘15’, ‘18’ or ‘R18’ rating. At the same time the Regulations are designed to ensure that music, sports, religious and educational video works which the BBFC would consider suitable for younger audiences (BBFC ‘U’ or ‘PG’) will remain exempt from classification. The Regulations have also been subject to informal consultation and consideration by industry and other interested parties such as the music industry trade body the BPI, the British Video Association, the Mothers’ Union and the Samaritans.
7. We are particularly seeking views on the definitions set out in main part of the draft Regulations and how well they will work to implement the Government’s intention to remove the exemption from classification for music, sports, religious and educational video works that are unsuitable for younger children.  We would ask that as far as possible you give detailed explanations and evidence for your comments.

8. We believe that the categories are straightforward and self-explanatory though would welcome views on this. For example, are terms such as “mild sexual behaviour” and “dangerous imitable behaviour” sufficiently clear?  Please note that where the term “depicts” is used, it includes verbal depictions as well as visual depictions and so would cover a verbal or sung description, for example of illegal drug taking.
9. When considering whether or not they need to submit their products for classification, businesses may look at the BBFC’s published Classification Guidelines. Following a major public survey, the BBFC is currently updating these Guidelines and a new version will be available early in the New Year.  Additionally the BBFC's website will provide detailed advice for distributors and publishers, illustrated by representative video clips, about the sort of content that, in its view, would need to be submitted for classification once the changes to the Video Recordings Act come into effect. This will describe in some detail the kind and level of violence, sexual content, nudity, discriminatory behaviour and language, imitable dangerous activity, drug misuse and language which would require BBFC classification.  The BBFC will also provide, on request, guidance to individual distributors and publishers about individual video titles.   Although the BBFC’s Guidelines and advice are non-statutory, they will represent the BBFC’s view of the law.  
10. Whilst comments are welcome on any part of the draft Regulations, please note we are not actively seeking views on the contents of the Schedule (Amendments to section 3 of the Video Recordings Act 1984) as this is included simply to maintain the existing Video Recordings Act provisions for video works that qualify as exempted supplies.  

11. Once brought into force the Regulations will impact on businesses such as producers, distributors and retailers. Our business impact assessment for this legislative change, which is published again alongside the draft Regulations, estimates the direct additional costs to business will be around £0.3 million per annum.  Additional data from any interested businesses, to update or extend this analysis would be welcome. 

How to comment 
12. Please send any comments to: VRARegs@culture.gsi.gov.uk  by 31 January 2014. Emailed comments are preferred but comments may also be posted to:
Lynne Kilpatrick
DCMS, 4th Floor

100 Parliament Street

London SW1A 2BQ

13. When responding please state whether you are doing so as an individual or whether you are representing the views of an organisation.  If responding on behalf of an organisation please tell us who your organisation represents and how the views of members were evaluated.
Confidentiality and data protection

14. Information provided in response to this consultation, including personal information, may be subject to publication or disclosure in accordance with the access to information legislation (primarily the Freedom of Information Act 2000 and the Data Protection Act 1998).  If you want information that you provide to be treated as confidential please say so clearly in writing when you send your response to the consultation.  It would be helpful if you could explain to us why you regard the information you have provided as confidential.  If we receive a request for disclosure of the information we will take full account of your explanation, but we cannot give assurance that confidentiality can be maintained in all circumstances.  An automatic confidentiality disclaimer generated by your IT system will not, of itself, be regarded by us as a confidentiality request. 

15. The Department will summarise any responses and place this summary on www.gov.uk.  This summary will include a list of those who responded but not personal names, addresses or other contact details.  

Next steps

16. The draft Regulations are also being notified to the European Commission as a requirement of the Technical Standards Directive.  Subject to obtaining the necessary EU clearance, we would expect to take the Regulations through the Parliamentary process in the early part of 2014. We will aim, if at all possible, to be in a position to bring them into force for new products from the common commencement date in April 2014.  

17. The Video Recordings Act 1984 – and these new regulations – cover video content supplied in physical form only. However, the consultation and subsequent Government response noted that children are also increasingly accessing video content on the internet and via mobile devices.  Government has been working with the video and music industry and digital service providers to encourage them to apply labels to online videos to show their age-suitability, particularly where the videos are likely to be sought out by children.  We welcome the commitment recently made by the BPI to work in partnership with the BBFC to pilot age ratings for online music videos produced and uploaded in the UK.
ANNEX - DRAFT VIDEO RECORDINGS ACT 1984 (EXEMPTED VIDEO WORKS) REGULATIONS 2014
Draft Regulations laid before Parliament under section 22A(3) of the Video Recordings Act 1984, for approval by resolution of each House of Parliament.
DRAFT STATUTORY INSTRUMENTS

2014 No.

Video recordings
The Video Recordings Act 1984 (Exempted Video Works) Regulations 2014

Made
-
-
-
-
***

Coming into force
-
-
***

The Secretary of State, in exercise of the powers conferred by sections 2(4), 3(13) and 22A(2)(b) of the Video Recordings Act 1984(
), makes the following Regulations:
Citation and commencement

1. — LISTNUM "SEQ1" \l 2  These Regulations may be cited as the Video Recordings Act 1984 (Exempted Video Works) Regulations 2014.

They come into force on [date] 2014.

Cases in which video works are not exempted works

2. — LISTNUM "SEQ1" \l 2  Section 2 of the Video Recordings Act 1984 (exempted works) is amended as follows.

In subsections (1) and (1A), omit “or (3) below”.

For subsections (2) and (3) substitute—
 SYMBOL 147 \* MERGEFORMAT (2) A video work is not an exempted work for those purposes if it does one or more of the following—
(a)
it depicts or promotes violence or threats of violence;

(b)
it depicts the immediate aftermath of violence on human or animal characters;

(c)
it depicts an imitable dangerous activity without also depicting that the activity may endanger the welfare or health of a human or animal character;

(d)
it promotes an imitable dangerous activity;

(e)
it depicts or promotes activities involving illegal drugs or the misuse of drugs;

(f)
it promotes the use of alcohol or tobacco;

(g)
it depicts or promotes suicide or attempted suicide, or depicts the immediate aftermath of such an event;

(h)
it depicts or promotes any act of scarification or mutilation of a person, or of self-harm, or depicts the immediate aftermath of such an act;

(i)
it depicts techniques likely to be useful in the commission of offences or, through its depiction of criminal activity, promotes the commission of offences;

(j)
it includes words or images intended or likely to convey a sexual message (ignoring words or images depicting any mild sexual behaviour);

(k)
it depicts human sexual activity (ignoring any depictions of mild sexual activity);

(l)
it depicts or promotes acts of force or restraint associated with human sexual activity;

(m)
it depicts human genital organs or human urinary or excretory functions (unless the depiction is for a medical, scientific or educational purpose);
(n)
it includes swearing (ignoring any mild bad language); or
(o)
it includes words or images that are intended or likely (to any extent) to cause offence, whether on the grounds of race, gender, disability, religion or belief or sexual orientation, or otherwise.

(3) For the purposes of subsection (2), a video work promotes something if the work is likely (to any extent) to stimulate or encourage that thing.

(3A) In this section—

“human or animal character” means a character that is or whose appearance is similar to that of—
(a)
a human being, or

(b)
an animal that exists or has existed in real life,
but does not include a simple stick character or any equally basic representation of a human being or animal;

“imitable dangerous activity” means an activity which—

(a)
if imitated by a person, may endanger the welfare or health of any person or animal, and

(b)
may be easily imitated by a person; and
“violence” does not include any violence that is—

(a)
mild, or

(b)
not directed towards human or animal characters,

unless it is sexual violence. SYMBOL 148 \* MERGEFORMAT 
No change in substance to section 3 of the Act

3.  The Schedule has effect.

Saving
4.  These Regulations do not apply in relation to any supply of a video work which was first placed on the market before [] 2014.


Name
Address
Minister of State
Date
Department for Culture, Media and Sport

SCHEDULE
Regulation 3

Amendments to section 3 of the Video Recordings Act 1984
5.  Section 3 of the Video Recordings Act 1984 (exempted supplies) is amended as follows.

6.  In subsection (5), for paragraphs (b) and (c) substitute—

 SYMBOL 147 \* MERGEFORMAT (b)
does not, to any significant extent, depict any of the following—


(i)
human sexual activity or acts of force or restraint associated with such activity,


(ii)
mutilation or torture of, or other acts of gross violence towards, humans or animals, or


(iii)
human genital organs or human urinary or excretory functions, and
(c)
is not designed—


(i)
to any significant extent to stimulate or encourage anything falling within paragraph (b)(i), or


(ii)
to any extent to stimulate or encourage anything falling within paragraph (b)(ii), SYMBOL 148 \* MERGEFORMAT 
7.  In subsection (8A), for paragraphs (a) and (b) substitute—

 SYMBOL 147 \* MERGEFORMAT (a)
depicts, to any significant extent, any of the following—


(i)
human sexual activity or acts of force or restraint associated with such activity,


(ii)
mutilation or torture of, or other acts of gross violence towards, humans or animals,


(iii)
human genital organs or human urinary or excretory functions, or


(iv)
techniques likely to be useful in the commission of offences, or

(b)
is likely—


(i)
to any significant extent to stimulate or encourage anything falling within paragraph (a)(i), or


(ii)
to any extent to stimulate or encourage anything falling within paragraph (a)(ii). SYMBOL 148 \* MERGEFORMAT 
EXPLANATORY NOTE

(This note is not part of the Regulations)

These Regulations amend the Video Recordings Act 1984 (“the Act”). The Act provides for labelling and certification requirements in respect of the supply of video works. By section 2(1) of the Act, a video work (other than a video game) is exempt from these requirements if, taken as a whole, it is designed to inform, educate or instruct, or is concerned with sport, religion or music. This exemption is disapplied by sections 2(2) and (3) of the Act, which set out certain cases in which such a video work is not an exempted work even if it otherwise falls within section 2(1) of the Act.

Regulation 2 replaces sections 2(2) and (3) of the Act to provide for new cases in which a video work is not an exempted work by inserting new section 2(2)(a) to (o). The cases relate to violence; dangerous activities; drugs, alcohol and tobacco; suicide, scarification/mutilation and self-harm; sexual messages and sexual activity (including acts of force or restraint); genitalia, urinary or excretory functions; swearing (other than mild bad language) and offensive discriminatory behaviour. Definitions are provided by new section 2(3).

Regulation 3 introduces the Schedule, which amends sections 3(5) and (8A) of the Act, which specify some circumstances in which supplies of video works are exempted supplies. Sections 3(5) and (8A) currently operate by way of cross-reference to section 2(2). The effect of the Schedule is to maintain the current scope of these exemptions.

Regulation 4 makes a saving in respect of video works first placed on the market before the entry into force of the Regulations.

The Regulations were notified in draft (Notification No.201*/****/UK on [date] 201*) to the European Commission in accordance with Directive 

 HYPERLINK "http://www.legislation.gov.uk/european/directive/1998/0034" \o "Go to item of legislation" 98/34/EC of the European Parliament and of the Council (OJ No L 204, 21.7.98, p.37) which, as amended by Directive 

 HYPERLINK "http://www.legislation.gov.uk/european/directive/1998/0048" \o "Go to item of legislation" 98/48/EC of the same institutions (OJ No L 217, 5.8.98, p.18), lays down a procedure for the provision of information in the field of technical standards and regulation.



Video Recordings Act Exemptions 


New classification requirements for music, sports, religious and educational videos: draft Statutory Instrument for Comment
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� Certain types of supply are exempt -  for example, if the video work is not supplied in the course of business or is not supplied for reward


�  By “younger children” we generally mean children below the age of 12


(�)	1984 c. 39; sections 2 and 3 were repealed and revived (having been notified to the European Commission in accordance with Directive 98/34/EC of the European Parliament and of the Council of 22 June 1998) by section 1(1) of the Video Recordings Act 2010 (c. 1). Sections 2(4) and 3(13) were inserted by section 40(4) and 40(7) of the Digital Economy Act 2010 (c. 24) respectively.  Section 22A was inserted by paragraph 11 of Schedule 1 to the Digital Economy Act 2010. 





