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1. Add new clause 2A

2A
As part of the Academy Trust's conversion to academy status, it is the parties' intention for the Academy Trust to enter into the School Agreement, the Principal Agreement [and the Lease]
.

2. Add the following expressions to clause 3 in the appropriate alphabetical order

"Academy Trust Insolvency Notice" - clause 60A.2;
"Critical Years" - clause 60A.1; 

"Current Funding" - clause 60A.1;

"PFI EAG Refusal" - clause 60A.1;

"Shortfall" - clause 60A.5.

3. Add the following definitions at clause 4 in the appropriate alphabetical order 

"Further Remedial Measures" has the meaning given in clause 92;

"Insolvency" has the meaning given to it in section 123 of the Insolvency Act 1986;

["Lease" means the lease granted by the LA to the Academy Trust [on or around the date hereof];]

"Normal Payment Matters" has the meaning given to it in the Principal Agreement;

"PFI Contractor" means [     ], the counterparty of the LA to the Project Agreement;

"Principal Agreement" means the principal agreement entered into by the Secretary of State, the Academy Trust and the LA in connection with the Alternative Provision Academy and dated on or around the date of this Agreement; 

"Project Agreement" means the PFI project agreement dated [   ] and entered into by the LA and [PFI Contractor] (as may be amended from time to time); 

"School Agreement" means the school agreement entered into by the Academy Trust and the LA relating to the provision of facilities and services to the Alternative Provision Academy and dated on or around the date of this Agreement;

"Specified Remedial Measures" has the meaning given in clause 91; and

"Termination Warning Notice" has the meaning given in clause 90.

4. Add the following to clause 15
d)
the Principal Agreement: 

e)
the School Agreement; and

f)
[the Lease.]

5. Add the following after clause 41m)
The Academy Trust shall use the GAG funding it receives:

(i) 
prudently as a contribution towards the normal reasonable running costs of the Alternative Provision Academy, and 

(ii) 
in order to make relevant payments to the LA pursuant to the School Agreement which will in turn form a contribution to the LA's obligations to pay the unitary charge pursuant to the Project Agreement. 

6. Change the numbering of the clauses referred to at clause 42 (i.e. clause 51) to clauses "51 and 59B"

7. Add the following wording to the end of clause 53

and any payments falling due pursuant to the School Agreement and/or the Principal Agreement. 

8. Add the following wording at clause 59 after "For subsequent years the amount of GAG"

(including any deductions made in accordance with clause 59B)

9. Add the following as clause 59A

59A
In the event that the Secretary of State pays the LA any sums pursuant to the Principal Agreement the Secretary of State may, subject to clause 59B, set off or abate an amount equal to such sums from any GAG payable to the Academy Trust pursuant to this Agreement in the following financial year.
10. Add the following as clause 59B

59B
Before exercising its right of set off or abatement pursuant to clause 59A above, the Secretary of State shall:

a)
notify the Academy Trust that such sums have been paid by the Secretary of State to the LA;

b)
take into account (acting reasonably) any representations made by the Academy Trust providing reasons why the relevant liabilities were not settled;

c)
take into account (acting reasonably) any representations made by the Academy Trust as to the nature of the liabilities under consideration.

11. Add the following as clauses 60A.1 - 60A.11

60A.1)
For the purpose of clauses 60A.1 to 60A.11:

"Critical Years" means the then current financial year and, if an annual letter of funding  or its equivalent has been received for the following financial year, that following financial year;

"Current Funding" means the funding specified in the annual letters of funding (or their equivalent) for the Critical Years and all other resources available and likely to be available to the Academy Trust, including such funds as are set out in clause 41 of this Agreement;

A “PFI EAG Refusal” occurs where: 

a)
the Academy Trust has made a request for EAG funding to cover any costs that the Academy Trust has incurred or reasonably considers is likely to  incur as a result of meeting its obligations and/or discharging its liabilities under the School Agreement or the Principal Agreement; and 

b)
the Secretary of State has not agreed, in accordance with clauses 54 and 55, to provide such EAG funding to the Academy Trust. 

60A.2)
Within 30 days of  being notified by the Secretary of State of a PFI EAG Refusal, the Academy Trust may provide written notice that it considers that, after taking into account its Current Funding, it is likely that the running costs during the Critical Years would cause the Academy Trust to go into Insolvency ("Academy Trust Insolvency Notice").

60A.3)
Any Academy Trust Insolvency Notice must specify:

a)
the grounds and evidence, including any professional accounting advice, upon which the Academy Trust’s opinion is based; 

b)
a detailed statement of steps which the Academy Trust proposes to take with a view to ensuring that as soon as reasonably practicable the running costs are reduced sufficiently in the Critical Years to ensure that such costs are less than its Current Funding and the period of time within which such steps will be taken; 

c)
the shortfall in the Critical Years between the Current Funding expected to be available to the Academy Trust to cover the running costs and the projected expenditure of the Academy Trust; and

d)
a detailed budget of income and expenditure for the Alternative Provision Academy during the Critical Years. 

60A.4)
Within 15 days of the provision of the Academy Trust Insolvency Notice, both parties shall discuss and if possible (using reasonable endeavours) agree whether or not on the basis of the Current Funding, it is likely that the running costs during the Critical Years would cause the Academy Trust to go into Insolvency and such Insolvency could not be avoided through prudent financial management (including, but not limited to, using GAG funding prudently in order to cover the normal reasonable running costs of the Alternative Provision Academy).  

60A.5)
If the parties are unable to reach an agreement in accordance with clause 60A.4 within 15 days of the Academy Trust Insolvency Notice being served, then the following questions shall be referred to an independent expert (the "Expert") for determination:

(i)
 whether, on the basis of the Current Funding, it is likely that the running costs during the Critical Years would cause the Academy Trust to go into Insolvency; 
(ii)
whether the Academy Trust is using the funds provided under this Funding Agreement prudently; and 

(iii) 
whether the Academy Trust is using the funds provided under this Funding Agreement in accordance with the requirements of this Funding Agreement. 

The Expert’s determination shall be final and binding on both parties. The Expert shall be requested to specify in his determination:

(a)
the amount of the shortfall (if any) in funding between the running costs and the    Current Funding during the Critical Years (the "Shortfall"); and 

(b)
(if appropriate) recommendations as to future spending and the running costs. 

The Expert shall be an insolvency practitioner with significant professional experience of educational institutions or academies.  If the parties fail to agree upon the appointment of the Expert then the Expert shall be appointed by the President for the time being of the Institute of Chartered Accountants in England and Wales.  

60A.6)
The parties shall procure that the Expert (together with any educational specialist appointed pursuant to this clause) will act promptly in determining the matters referred to him. The Expert shall be required in performing his role to take account of advice from an educational specialist who is professionally familiar with the issues arising from the budget management of schools.  If the parties fail to agree upon the appointment of the educational specialist then the educational specialist shall be appointed by the Chairman for the time being of the Specialist Schools and Academies Trust.  

60A.7)
The Expert’s and the educational specialist’s fees shall be borne equally between the parties. 

60A.8)
For the purpose of clauses 60A.9 and 60A.11, “Insolvency Decision” means either:

a)
in accordance with clause 60A.4, the Secretary of State agrees with the Academy Trust that on the basis of the Current Funding it is likely that the running costs during the Critical Years would cause the Academy Trust to go into Insolvency which could not be avoided through prudent financial management (including, but not limited to, using GAG funding prudently in order to cover the normal reasonable running costs of the Alternative Provision Academy); or

b)
an Expert determines in accordance with clause 60A.5 that on the basis of the Current Funding it is likely that the running costs during the Critical Years would cause the Academy Trust to go into Insolvency or that the Academy Trust is not using the funds provided under this Funding Agreement prudently and in accordance with the requirements of this Funding Agreement. 

60A.9)
Within 10 Business Days of an Insolvency Decision, the Secretary of State may either at its option:

a)
withdraw the PFI EAG Refusal and promptly pay to the Academy Trust the amount of requested EAG funding or such other sum as shall be appropriate;  or

b)
terminate this agreement on not less than 20 Business Days notice to the Academy Trust. 

60A.10) In the event that the Secretary of State provides additional EAG funding in accordance with clause 60A.9(a),  the Secretary of State may within 12 months of paying the additional EAG funding, terminate this Agreement at any time.

60A.11) In the event that there is no Insolvency Decision, this Agreement shall continue and the Secretary of State shall not be obliged to pay to the Academy Trust the requested EAG funding.

The correct clause references should be inserted at clause 60A.1. 

12. Add the phrase "or as provided for in the Principal Agreement" after "contractual relations" at clause 76

13. Add "(other than guarantees or indemnities contained in the Principal Agreement)" at the end of clause 77 a)

14. At clause 90,

- delete "or" from the end of limb (e)

- delete "otherwise" from limb (f)

15. At clause 90, add the following wording after (f):

(g)
the Secretary of State is under a liability to make a payment to the LA pursuant to the  Principal Agreement and/or the LA has recovered any sums from the Secretary of State pursuant to the Principal Agreement;

(h)
[the Secretary of State considers that in the immediately preceding 12 month period, the aggregate of payments made by the Academy Trust to the LA pursuant to the  Principal Agreement in respect of Normal Payment Matters has reached a level which the Secretary of State considers to be excessive and which may (assessed objectively) cause the Academy Trust material financial difficulties
];

OR

[in the immediately preceding 12 month period, the aggregate of the payments made by the Academy Trust to the LA pursuant to the Principal Agreement in respect of Normal Payment Matters has reached more than 5% of GAG];

(i)
[the Secretary of State considers (acting reasonably) that the Academy Trust's compliance with its obligations under the School Agreement and/or the Principal Agreement (including its approach to contract management and cooperation) is such that claims and/or disputes under such contracts are of a number and/or nature likely to materially and adversely impact on the provision of educational services at the Alternative Provision Academy]
; 

OR

[the Secretary of State considers (acting reasonably) that there has been a Persistent Breach of the School Agreement and/or the Principal Agreement likely to materially and adversely impact on the provision of educational services at the Alternative Provision Academy, and for the purposes of this clause 90)i) "Persistent Breach" means: (i) a particular breach (including, but not limited to, a breach which relates to contract management and co-operation) which has recurred three (3) or more times in any rolling six (6) month period; or (ii) the occurrence of five (5) or more different breaches (including, but not limited to, breaches which relate to contract management and co-operation) in any rolling six (6) month period];
(j)
the Academy Trust has committed a material breach of the School Agreement and/or the  Principal Agreement;

(k)
the Secretary of State has received a notice from the LA sent pursuant to the Principal Agreement informing it of instances of breaches or non-compliance by the Academy Trust of its obligations under the School Agreement and/or Principal Agreement that may have the consequence of causing the LA to be in breach or default of the Project Agreement; 
(l)
the Alternative Provision Academy has acted or omitted to act such that any Specified Remedial Measures and/or Further Remedial Measures as may have been specified by the Secretary of State have been or may be undermined or circumvented; or
(m)
the circumstances envisaged by clauses 60A.9 and 60A.10 of this Agreement in respect of EAG funding are applicable
Each of a) to m) (inclusive) above is a default event for the purposes of this Agreement.

16. For schemes in procurement only, add the following as new clauses 102A and 102B under a heading "Further Termination Provisions"

102A
Notwithstanding the provisions of clauses 89 to 110, the Secretary of State may at any time on or after [insert date] and by written notice served on the Academy Trust, terminate this Agreement either with immediate effect or from the end of the financial year in which such notice is served, as the Secretary of State may, in his absolute discretion decide, if either of the following conditions have been met:

(a)
 the Academy Trust has not on or before [insert date], entered into legal agreements between itself, the Secretary of State and [insert name of LA] providing for the Alternative Provision Academy's buildings to be procured by [insert name of LA] through a private finance initiative, those agreements to be in such form and containing such terms as those parties may, in their absolute discretion, mutually agree; or

(b)
the Academy Trust has not on or before  [insert date] and as at the date of serving of any such notice by the Secretary of State, varied this Agreement to provide for consequential amendments, in a form agreed between the Secretary of State and the Academy Trust, to enable and support the procurement of the Alternative Provision Academy’s buildings through a private finance initiative.
102B
The parties acknowledge that pursuant to the School Agreement, in the event that the Acceptance Certificate (as defined in the School Agreement) has not been issued by the Longstop Date (as defined in the School Agreement)
, the Academy Trust is entitled to terminate the School Agreement in accordance with its terms.  Where such entitlement has arisen, the Secretary of State and the Academy Trust shall liaise and use reasonable endeavours to agree a solution which would result in the provision of alternative accommodation for the Alternative Provision Academy that meets the educational needs of pupils of the Alternative Provision Academy.  In the event that the Parties are unable to agree such a solution and the School Agreement has terminated pursuant to clauses 40.3 or 40.4
 thereof, the Secretary of State may at any time and by written notice served on the Academy Trust, terminate this Agreement with immediate effect.

17. Where additional clauses 115B - 115D are included, amend as follows:

· Clause 115B) - Add the following wording to the start of the clause "Save to the extent that any of the Academy Trust's obligations are the responsibility of the PFI Contractor" 

· Clause 115C


- renumber as 115)1)
- Add the following wording to the start of the clause "Where there is no Project Agreement subsisting,"


- delete limb (e) and renumber
- Add a new Clause 115C)2) which reads as follows " The Academy Trust shall not knowingly do anything whereby any policy of insurance relating to the Land may become void or voidable."

· Amend clause 115D (Transfer of Land on Termination of this Agreement) by adding the words "(subject to any restrictions contained in the Project Agreement)" immediately after the words "to transfer the said land pursuant to Schedule 1 to the Academies Act 2010".

� Delete if not relevant


� Delete if not relevant


�  Delete if not relevant


� For limb (h), two alternative forms of words have been offered.  The Academy Trust lawyers should pick the option that they prefer and delete the alternative.


� For limb (i), two alternative forms of words have been offered.  The Academy Trust lawyers should pick the option that they prefer and delete the alternative.


� Check that terms stated to be defined in the School Agreement are the correct ones by reference to the Development and School Agreement.


� Cross references to the School Agreement are to the model Development and School Agreement - the cross references  should be checked against the worked up version of that document for the scheme in question.





8
ELR/ELR/43724/120113/UKM/48131777.1 SUBJECT \* Lower \* MERGEFORMAT 
2

