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DRAFT CLAUSES/SCHEDULES

PART 1

CRIMINAL ASSETS RECOVERY AGENCY
1.—(1) There shall be a Crimingl Assets Recovery Agency (referred o in
the following provisions of this Act as the Agency).
(2} The Secretary of State must appoint & Director of the Agency (refermed to
in the following provisions of this Act as the Directar).
(3} The Ddrector is a corporation sole.
(4} The Director may —
{a) appoint such persons as members of staff of the Agency, and
(b make such arvangements for the provision of services,
a8 he considers appropriate for or in connection with the exercise of his
functions,
(5) Anything which the Director is authorised or required o do may be
done by —
(a) a member of staff of the Agency, of
(b} & person providing services under arrangements made by him,
if authorised by the Director (generally or specificaliy) for that purpose.
(6} Schedule 1 contsins further provisions about the Agency and the
Director.

—(1) The Director must exercise his functions efficiently and
effectively.

(2} Subpect to that, the Director must exerciss his functions in the way
which, having regard to his current annual plan (as approved by the Secretary of
State in accordance with Schedule 1), he comsiders 15 best cabculated o
contribute fo the reduction of crime.

(3} The Director must give advice and assistance to the Secretary of State in
connection with the formulation by the Secretary of Seate of strategies for the
reduction of crime.

(4} The Director and other persons with functions —

(n) refating to the investigation or prosecotion of offences, or
(h) otherwise relating to crime,
must co-operate with each other in the exercise of their respective functions.

(5) The Director may do anything (apart from borrowing money) which he
comsiders is—

{a) appropriate for facilitating, or
(b} incidental or conducive to,
the exercise of his functions.

3. —=(1) The Ddirector must establish a system for the accreditation of
financial investigators.

Thuhn:n::rmzllh
Direcios.

Agcreditation and
training.
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Parr 1 {2) A person who is eccredited as a financial investigator in eccordance
with the system 15 referred to in the following provisions of this Act a5 an
accredited financial investigator.

(3) The system of accreditation must inciode provision for—
{a) the monitoring of the performance of accredited financial 5
investigators, and
(b} the withdrawal of accreditation from any person who contravenes or
fails to comply with any condition sebject to which he was
accredited,
{d4) The Director may charge a person— n
{a} for being socredited as a financial investigator, and
(k) for the monitoring of his performance as an accredited financial
investigator,
{5) The Director must make provision for the training of persons in—
{2} financial investigation, and 15
(b)) the operation of the provisions of this Act and any oher provisions
confernng or imposing functions on the Director,
() The Director may charge the persons who receive the training.
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ParT I1
CONFISCATION: ENGLAND AND WALES

Confiscation orders

4,—(1) The Crown Court must proceed under this section if the following
two conditions are satisficd.

(2) The first condition is that a defendant falls within any of the following
paragraphs —

(a) he is convicted of an offence or offences in proceedings before the
Crown Court;

{b) be is committed to the Crown Court for sentence in respect of an
offence or offences under section 3, 4 or 6 of the Sentencing Act;

() he is committed to the Crown Court in respect of an offence or
offences under section 67 below (commiital with a view to a
confiscation order being considerad).

(3} The second condition is that—

(@) the prosecutor or the Director asks the court to proceed under this
section, or

(b)) the court believes it s appropriaie for il o do so.

{4) The court must proceed as follows—

() it must decide whether the defendant hes o criminal lifestyls;

(b} if it decides that he has a criminal lifestyle it must decide whether he
has benefited from his general criminal conduct;

(g} if it decides that he docs not have a criminal lifestyle it must decide
whether he has benefited from his particular criminal conduct.

(3) If the court decides under subsection (4¥b) or (c) that the defendant
has benefited from the conduct referred to it muost—

(a) decide the recoverable amount, and
(b) make an order {a confiscation order) requiring him to pay that
amount.

(6) But the coart must treat the duty in subsection (3) as a power if it
believes that any victin of the conduct has at any time started or infemds 1o
start proceedings against the defendant in respect of loss, injury or damage
sustained in connection with the conduct.

{(7) The standard of proof required to decide any question arising under
subsection (4) or (3] is the standard applicable in civil proceedings,

(8) The first condition is not satisfied if the defendant absconds (but
sechion 26 may apply).

(%) References in this Part to the offence (or offences) concerned are to the
offence (or offences) menfioned in subsection (2).

5. A confiscation order must be made before the court sentences the
defendant for the offence (or any of the offences) concermed.

PagT 1T

Making of order,

Time for making
order.
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Pagr I 6.—(1) The recoverable amount for the purposes of section 4 iz an amount
Recaverahle equal to the defendant’s benefit from the conduct concerned.
{2) But if the defendant shows that the available amount 15 fess than that
benehit the recoverable amount is—
{a) the available amount, or [

(b) amnominal amount, if the available amount is nil.
{3) But if section 4(6) applies the recoverable amount is such amount as—
{a} the court believes is just, but
{b) does not exceed the amount found under subsection (1) or (2) (as the
case may be). 10
{4) The courl—
(&} must include in the confiscation order a statement of its lndings as to
the matters relevant for deciding the available asmount, if that

amount i less than the defendant’s benefit from the condoct
coficeried: 15

(b) may include such a stalement, in any olher case,

Defendant’s T.—(1} If the court 18 proceeding under section 4 this section apphes for
beaefit. the purpose of —

{a} deciding whether the defendant has benefited from conduct, and

(b)) deciding his benefit from the conduct. 20

{2) The court must—

{a) take account of conduct occurring up to the time it makes its
decision;

{b) take account of property obtained up to that time,

(3) If the condect concemed is gemeral criminal conduct the court must 25

doeduect the aggregate of the following amounts —

{a) the amount ordered to be paid under each confiscation order
previously made against the defendant;

{b) the amount ordered to be paid under each confiscation order

1986 ¢. 32, previously made against him sader the Drug Teafficking Offences 30
1987 ¢. 41, Act 1986, Part 1 of the Criminal Justice {(Scotland) Act 1987, Part
1988 c. 33, VI of the Criminal Tustice Act 1988, Part I of the Drug i

1994 ¢, 37, Act 1994, Part 1 of the Proceeds of Crime (Scotland) Act 1995 or
1955 ¢, 43, Part I of this Act.

Avnilsble amount. 8. —(1) For the purposes of deciding the recoverable amount, the available 35
amount is the aggregate of —

(a} the total of the valees {(at the ime the confiscation order is made) of
all the free property then held by the defendant minus the total
amount payable in pursuance of obligations which then have
priority, and 40

{b) the todal of the values (at that time) of all tainted gifls.

{2) An obligation has priosity if it is an obligation of the defendant—

(a} to pay an amount due in respect of a fine or other order of & court
which was imposed or made on conviction of an offence and at any
time befose the tme the confiscation order is made, or 45
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(b) to pay & sum which would be included among the preferential debts if
the defendant’s bankruptey had commenced on the date of the
confiscatinn order or kis winding up had been ordered on that date.

(3) “Preferential debts” has the meaning given by section 386 of the
Insolvency Act 1986,

9.—(1) If the court decides under section 4 that the defendant has &
criminal lifestyle it must make the following four assumptions for the
purpose of —

(a) dl:i;ling whether he has bencfited from his gencral criminal conduct,

(b} deciding his benefit from the conduct.

(2) The first assumption is that any property transferred to the defendant at
any time after the relevant day was obtained by him-—

{a) as a result of his general criminal conduct, and

(b)) at the earliest time he appears to have held it

(3) The second assumption is that any property held by the defendant at
any time after the date of conviction was obtained by him —

{a) as a result of his general criminal conduct, and

(b} at the carliest tme he appears © have held it

{4) The third assumplion is that any expenditure incurred by the delendant
ab any Ume alter the relevam day was mel from property obtained by him as a
result of his general eriminal conduct.

{5) The fourih assumpiton s that, for the purpose of valuing any property
ohtained {or assumed to have been oblained) by the defendant, e oblained it
free of any other interests in it

(6) Bul the courl musl nol make a required assumplion in selation (o
parlicular properly or expenditure if —

(#) the essumption is shown to be incomect, or
(b) there would be a serious risk of injustice if the assumption were
made.

(73 If the court does not make one or more of the required assumptions it
must state its reasons.
(8) The relevant day is the first day of the perind of six years ending
with—
(a) the day when proccedings for the offence concemed were started
against the defendant, or
(b} if there are two or more offences and procecdings for them wers
started on different days, the carliest of those days,
(9) The date of conviction is—
(a) the date om which the defendant was convicted of the offence
concerned, or
(b) if there are two of more offences and the comvictions were on
different dates, the date of the latest.

Pagr 11

108G o, 45,

Assamptions to be
rrasles i coase o
crimninal fifiestyle.
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16.—(1) The amount ordered to be paid under & confiscation order must
be paid on the meking of the order; but this is subject to the following
provisions of this section.

(2) If the defendant shows that he needs time to pay the amount ordered to be
paid, the court making the confiscation order may make an order allowing 5
pavment to be made in a specified period.

{3) The specified perind —

{a} must start with the day on which the confiscation order is made, and
{b) must not exceed six months.

{4) If within the specified period the defendant applies to the Crown Court 10
for the period to be extended and the court believes there are exceptional
circumstances, it may make an onder extending the period.

{3) The extended period —

{a} must start with the day on which the confiscation order is made, and
{b) must not exceed 12 months., 15

11.—{1) I ihe amount reguired to be paid by a person under a
confiscation order is not paid when it is required 0 be paid, he must pay
interest on the amount for the period for which it remains onpaid.

{2) The rate of interest is the same rate as that for the time being specified in
section 17 of the Judgments Act 1838 (interest on civil judgment delis), 20

{3) For the purposes of enforcement the amount of the interest musi be
treated as part of the amount to be paid under the confiscation order.

12.—(1) If the court makes a confiscation order it must proceed as
mentioned in subsections (2) and (4) in respect of the offence or offences
concerned. 25

{2) The court must take account of te confiscation order before—

(&} it imposes a One on the defendant, or

{b) il makes an order falling within subsection (3},

{3) These orders {all within this subsection—

{a} en order involving payment by the defendunt, other than sn order 30

under section 130 of the Sentencing Act (compensation orders);

{b) an order under section 27 of the Misuse of Drugs Act 1971

{forfeiture orders);

{c) en order under scction 143 of the Sentencing Act (deprivation

orders); EH]

{d) an order under section 23 of the Terrorism Act 2000 (forfeitre

orders},

{4) Subject o subsection (2), the court must leave the confiscation order
out of account in deciding the appropriate seatence for the defendant.
{5) Subsection (6) applies if — 40
{a} acourt makes both a confiscation order and an crder for the payment of

compensation wnder section 130 of the Sentencing Act against the
same person in the same proceedings, and
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{b) the court believes he will not heve sufficient means to satisfy both
the orders in full.

{3} In such a case the court mast direct that so much of the compensation as it
specifies is to be paid out of any sums recovered under the confiscation
order; and the amount it specifies must be the amount it believes will not be
recoverable because of the insufficiency of the person's means.

{7) No enactment restricting the power of a court dealing with an offender in
a particular way from dealing with him also in any other way shaif by reason
only of the making of a confiscation order restrict the court from dealing
with an offender in any way it believes is appropriste in respect of an

offence.

Pracedural matiers
13.—(1) The court may postpone proccedings under section 4 for a
specificd period; and a perind of postponement may be extended.
{2) A period of postponement (including onc a5 extended) must not end
after the permitted period ends,
(3) But swbsection (2) docs not apply if there are exceptional
circumstances,
{#) The permitted period is the period of two years starting with the date of
{5) But if—
{a) the defendant appeals against his conviction for the offence (or any
of the offences) concerned, and
{b) the period of three months (starting with the day when the appeal is
determined or otherwise disposed of) ends after the period found
under subsection (4},
ihe permiited period is that period of three months,
{6 A postponement or extension may be made—
{a) on application by the defendant;
(k) on applicaiion by the prosecutor or the Direcior (as the case may be);
{c) by the court of its own motion,
{7) The date of conviction is—
{a) the date on which the defendant was convicted of the offence
concerned, or
{b) if there arc two or more offences end the convictions were on
different dates, the date of the latest,

{#) References to appesling include references to applying under section
111 of the Magistrates” Courts Act 1980 (statement of case).

14.—(1) If the court postpones procecdings under section 4 it may
proceed to sentence the defendant for the offence (or any of the offonces)
concemed,

{2) In sentencing the defendant for the offence (or any of the offences)
concerned in the postponcment period the court must not—

{a) impose a fine on him, or

Partr Il

1980 ¢ 43,

Effeciol
posiponement,



Parr I

Siatement of

Proceeds af Crime

{b) make an order falling within section 12(3).

(3) If the court sentences the defendant for the offence (or any of the
offences) concerned in the postponement period, after that period ends it may
vary the sentence by imposing a fine or making an order falfing within
section 12(3). 5

{#) But the court may procesd under subsection (3) onby within the period
which—

{a} corresponds to that allowed by scction 155(1) or (2) of the
Sentencing Act (time aliowed for varying & sentence), but
{b) starts with the end of the postponement period. n

{3) If the cournt proceeds to sentence the defendant under subsection (1)—

{a) section 4 has effect as if the defendant’s particular criminal conduct
included conduct which constitutes offences which the coust has
taken into consideration in deciding his seatence for the offence or
offences concerned, 15

{b) section 5 must be ignored.

{6) The postponement pericd is the period for which procesdings under
section 4 are postponed.

15.—(1) If the court is procesding under section 4 in a case where section
4{3)(a) applies, the prosecutor ar the Director (as the case may be) must give 20
the court a statement of information within the period the court orders.

{2) If the court is procesding onder section 4 in a case where section
4(3Wb) applies and it orders the prosecutor fo give it & staternent of
information, the prosscutor must give it such & statement within the period
the coart orders, 25

{3) If the prosecutor or the Director {(as the case may be) believes the
defendant has a criminal lifestyle the statement of information is a statement
of matters the prosecutor or the Director believes are relevant in coqnection
with deciding these issues —

{a) whether the defendant has a criminal Lifestyle; 30
{b) whether he has benefited from his peneral eriminal conduet:
{c} his benefit from the conduct.

{4) A statement under subsection (3)—

{a) must inclede information the prosecutor or Director believes is
refevant in connection with applying the assumptions in section 9; 35

(k) must, if the prosecutor or Director believes there would be a seripus
risk of injustice if a required assumption were made, include
information he believes is mefovant in connection with deciding
whether it should not be made.

(5) If the prosecutor or the Director (as the case may be) does not beliove 40
the defendant has a criminal lifestyle the statement of information is a
staternent of matters the prosecutor or the Director believes are relevant in
comnection with deciding these issues—

{a} whether the defendant has bepefited from his particular criminal
conduct; 45
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(b) his benefit from the condwct.

{6} If the prosecwtor or the Director gives the court a statement of

information —
{a) he may at any time give the court & further statement of information;
(b} he must give the court a further statemnent of information if it orders
him to do so, and he must give it within the period the court orders,

{7} If the court makes an order under this section it may at any time vary it
by making another one.

16.—(1) I the prosecutor or the Director gives the court & statement of
information and a copy is served on the defendant, the court may order the
defendant —

(a) to indicate (within the period it orders) the extent to which he

accepts each allegation in the statement, and

(b) so far as he does nof accept such an allegation, to give particulars of

any matters he proposes to rely on.

(2} If the defendant accepts to any exitent an allegation in a statement of
information the court may treat his acceptance as conclusive of the matters to
which it relates for the purpose of deciding the issues referred 1o in section
15(3) or (3] (as the case may bel,

{3 If the defendant fails in any respect to comply with an order under
subsection (1) he may be treated for the purposes of sebsection (2) as
accepting every allegation in the statement of information apart from—

(a) any allegation in rfespect of which he has complied with the

requirement ;

{b) any allegaiion thai be has & criminal lifestyle;

(c) any allegation that he has benefited from his general or particalar
criminal conduct.

{4y For the purposes of this section an allegation may be accepted or
particulars may be given in @ manner ordered by the court.

(5) If the court mekes an order under this section it may at any time vary it
by making another one.

(6) Mo acceptance under this section that the defendant has benefited from
conduct is admissible in evidence in proceedings for an offence.

17.—(1) This section applies if —
(a) the court is proceeding under section 4 in & case where section
4(3)(a) applics, or
{h} it is procecding under section 4 in a case where section 4(3)b)
applies or it is considering whether to proceed,

{2) For the purpose of obtaining information to help it in camying out its
functions the court may at any time order the defendant to give it
information specified in the order.

{3) An order under this section may require all or a specified part of the
information to be given in & specified manner and before a specified date,
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Panr I {4) If the defendent fails without reasonehle excuse to comply with an
arder under this section the court may draw such inference as it believes is
appropriate.

(5) If the prosecutor or the Director (s the case may be) accepts to any
extent an allegation made by the defendant—
{8} in giving information required by an order under this section, or
(b} in any other statemvent given to the court in relation to any matter
refevant to deciding the available amount under section 8,
the court may treat the acceptance as conclusive of the matters o which it

relates.
(&) For the purposes of this section an allegation may be accepted in a
manner ordered by the court,
{7) If the court makes an order under this section it may at any time vary it
by making another one,
Reconsideration
Noorder made: 18, (1) This section applies if —
reconsideration of {a) the first condition in section 4 is satisfied but the court has not
’ proceeded under that section,
(b) there is evidence which was not available w the proseculor on the

relevant date,

{c} before the end of the period of six years starting with the date of
conviction the prosecutor or the Director applies to the Crown
Court to consider the evidence, and

{d) after considering the evidence the court believes it is appropriate for it
to proceed under section 4.

{2) The court must proceed under section 4, end when it doss so
subsections (3) to (7)) below apply.

{3) If the court has already sentenced the defendant for the offence (or any of
the offences) concerned —

{a) section 4 has effect as if his particular criminal conduct included
comduct which constituies offences which the coort has taken into
consideration in deciding his sentence for the offence or offences
cemcemned;

(b} section 5 must be ignored.

(4) Section T(2) docs not apply, and the miles applying instead are that the
COourt maust —
(a) take account of conduct occurring before the relevant date;
{b) take account of property obtained before that date;

(ch take account of property obtained on or after that date if it was
obiained as a result of or in connection with conduct occurring
before that date.

(5) In section 9—

{a} the first and second assumptions do not apply with regard o property
firsi held by the defendant on or afier the relevant date;

30
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(k) the third assumption does not apply with regard to expenditure
incurred by him on or after that date;

(c) the fourth assumption does not apply with regard to property
abtained (or assumed to have been obtained) by him on or after that
date,

(&) The recoverable amount for the purposcs of section 4 15 such amount

As—

(a) the court believes is just, but
(b) does not exceed the amount found under section 6.

{T)In arriving at the just amount the court must have regard in particular

(@) the amount found under section 6,

(b} any fine imposed on the defendant in respect of the offence (or any of
the offences) concerned;

(c) any order which [alls within section 12(3) and has been made against
him in respect of the offence (or any of the offences) concemed;

(d) any order which has been made against him in respect of the offence
(or amy of the offences) concerned under section 130 of the

(%) The relevant date is—

{a) if the court made a decision not to proceed under section 4, the date of
the decision;

(k) if the court did not make such a decision, the date of conviction,

(9) The date of conviction is—

(a) the datc on which the defendant was convicted of the offence
concermned, oF

(b} if there are two or more offences and the convictions were on
different dates, the date of the latest,

19,—(1} This section applies if the following two conditions are satisfied.,
(2} The first condition is that in proceeding under section 4 the coart has

decided that—

(a) the defendant has a criminal lifestyle bt has not benefited from his
general criminal conduct, or

(B) the defeadant does not have a criminal lifestyle and has not benefited
from his particnlar eriminal condoct.

{3} If the court procesded under section 4 because the Director asked it o,

the second condition is that-—

(a) the Director has evidence which was not available (o him when the
court decided that the defendant had nol benefited from his peneral
or particular criminal conduct,

(b) before the end of the period of six years starting with the date of
conviction the Director applies to the Crown Court to consider the
evidence, amnd

{c) after considering the evidence the court concludes that it would have
decided that the defendant bad benefited from his general or
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Pawr I particular criminal conduct {as the case may be) if the evidence had
been availahle to it

{4) If the court proceeded under section 4 because the prosecutor asked it to
ar becanse it believed it was appropriate for it to do so, the second condition 15
that—

{a} there 15 evidence which was not available to the prosecutor when the
court decided that the defendant had not benefited from his general
or particuiar criminal conduct,

{b) before the end of the period of six years starting with the date of
conviction the prosecutor or the Director applies to the Crown
Court to consider the evidence, and

{c} after considering the evidence the court concludes that it would have
decided that the defendant had benefited from his peneral or
particular criminal conduct {as the case may be) if the evidence had
been available to it

{5) Tf this section appiies the court—

{a) must make a fresh decision under section 4(43(b) or (¢) whether the
defendant has benefited from his general or particular criminal
conduct (as the case may be);

{b) may make a confiscation order under that section.

(6] Subsections (7Thto (11) below apply if the count proceeds under section 4
in parsuance of this section.

{71 If the court has already sentenced the defendant for the offence (or any of
ithe offences) concerned —

{a) section 4 has effect as if his particular coiminal conduct included
conduct which constitutes offences which the court has laken into
consideration in deciding his senience [or the offence or offences
conceroed;

{b) section 5 must be ignored.

(8) Section 7(2) does not apply, and the rules applying instead are that the

court miest—

{a} take account of conduct occurring before the date of the original
decision that the defendant had not benefited from his general or
particular criminal conduct;

{b) take account of property obtained before that date;

{c) take account of property obtained on or after that date if it was
obdained as & result of or in connection with conduct ocourming
before that date.

{9 In section 9—

{a) the first and second assumptions do not apply with regard to property
first held by the defendant on or after the date of the original
decision that the defendant had not benefited from his general or
particular criminal conduct;

{b) the third assumpiion does not apply with regard 1o expenditure
incurred by him o of after that date;

(ch the fourth assumption does not apply with regard o property
obtained {or assumed to have been obtained) by him on or after that
date.

23
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{10) The recoverable smount for the purposes of section 4 is such amount
a5—
{a) the court belioves is just, but
(b) does not exceed the amount found under section 6.
(1E) In arriving at the just amount the court must have regard in particular
tﬂ._
(a) the amount found under section G;
(b) any fine imposed on the defendant in respect of the offence (or any of
the offences) concerned;
(¢} any order which falls within section 12(3) and has been made apainst
him in respect of the offence (or any of the offences) concerned;
(d} any order which has been made against him in respect of the offence
(or any of the olfences) concerned under section 130 of the
Sentencing Act (compensation orders).

{12) The date of conviction is the date found by applying section 18(9).

20.—(1) This section applies if —

() acowrt has made a confiscation order,

{b) the prosecutor or the Director believes that if the court were to find
the amount of the defendant”s benefit in pusuance of this section it
would exceed the amount found as his benefit for the purposes of
the order,

{c) before the cnd of the period of six years staming with the date of
conviction the prosecutor or the Director applies to the Crown
Court to consider the evidence on which his belief is based, and

(d} afier considering the evidence the court belicves it is appropriate for it
to proceed under this section,

{2) The court must make a new calculation of the defendant’s benefit from
the conduct concerned, and when it does =0 subsections (3) to (6) below
apply.

(3} If the court has already senienced the defendant for the offence (or any of
the offences) concerned scction 4 has effect as if his particular criminal
conduct included comduct which constitwies offences which the court has
taken into considerstion in deciding his sentence for the offence or offences
concemned,

{4) Section 7(2) docs not apply, and the rules applying instead arc that the
couTt must—

(a) take accounti of condect occumring up to the time it decided the
defendant’s benefit for the purposes of the confiscation order;

(b} take account of property obtained up to that time;

() take acoount of property obtained after that tme if it was obtained as a
result of or in connection with condect occarring before that time,

{5} In applying section 7{3) the confiscation order must be ignored.

(6) In section 9—

{a) the first and second assumptions do not apply with regand to property
frst held by the defendant afler the tme the court decided his
benedfit [or the purposes of the coaflscation order;

Parr Il

Orrder made:
recomsideration of
benefit



Proceeds af Crime

Pagr I {b) the third assumption does not apply with regand to expenditre
incurred by him after that time;
{c) the fourth assumption does not apply with regard to property
obtained (or assumed t0 have been obtained) by him after that time.
(T If the amount found under the mew caloulation of the defendant’s 5

benefit exceeds the amount found as his bencfit for the purposes of the
confiscation order the court—

(a) must make a mew calculation of the recoverable amount for the
purposes of section 4, and
{b) if it exceeds the amount required to be paid under the confiscation 10
order, may vary the order by substituting for the amount required to
be paid such amount as it believes is just.
{8) In appiying subsection (7Ha) the court mnst—
{a} take the new calculation of the defendant’s benefit;

{b) apply section B as if references to the time the confiscation order is 15
made were (o the time of the new calculation of the recoverable
amount and as if references to the date of the confiscation order
were (o the date of that new calculation.

{9 In applving subsection (THb) the court must kave regard 1n particulas

{a} any fine imposed on the defendant for the offence (or any of the
offences) concerned;

{b) any order which falis within section 12(3) end has been mads against
him in respect of the offence (or any of the offences) concemed,

{10y In deciding under this section whether one amount exceeds snother 25
the court must tuke account of any chenge in the value of money.

{11} The date of conviction is the date found by applying section 15(9),

Chedes made: 21.— (1) This section applics if —
avallabls mf {a} & eourt has made 4 confiseation arder,

(k) the amount required to be paid was the amount found under section 30
6(2), and
{c) an applicant falling within sebsection (2) applies to the Crown Court
to make 8 new calculation of the available amount,
{2) Theae applicants fall within this suhsection —
{a} the prosecutor; 35
{b) the Director;
{ch areuih_'er appointed under section 43, 47(3) or 53 or in pursuance of a
charging order.
{3)In a case where this section applies the court must make the new
calcalation, and in doing so it must apply section B as if references to the 40
time the confiscation order i3 made were (o the time of the new calculation

and as if references to the date of the confiscation order were to the date of
the new calculation.

{4) If the amount found under the new calculation exceeds the amount
fouind as the available amount for the purposes of the confiscation onder the 45
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court may vary the order by substituting for the amount required to be paid
such amount as—
{a) it belicves is just, but
{b} does not exceed the amount found (when the confiscation order was
maide) as the defendant’s benefit from the conduct concerned.

(5} In deciding what is just the court must have regard in particular to—
(a) any fine imposed on the defendant for the offence (or amy of the
offences) concemned;
(b} any order which falls within section 12(3) and has been made against
him in respect of the affence (or any of the offences) concermed.
(6} In deciding under this section whether one amount exceeds another the
court must take account of any change in the value of money.

22, {1} This section applies if —

(a) acourt has made a conliscation order, amnd

(b} the defendant, or a receiver appoinled under section 45, 47(3) or 53
of in pursuance of a charging order, applies 10 the Crown Court (o
vary the order under this section.

(2} In such a case the courl must calculate the available amousni snder
section B, bul substituting for references (o the tme the confiscation order is
made references to the dime the calculaiion is made.

(33 I the court finds that the available amount {as so calculated) is
inadegquate for the payment of any amount remaining o be paid wnder the
confiscatton order it may vary the osder by substluting for the amount
required to be paid such smaller amount as the court believes is just.

{4y a person has been adjudged bankrupt or his esiale has been
sequestrated the court must ke info account the extent to which realisable
property held by him may be disinbuled among erediiors.

(5 The court may disregard any inadegquacy which il believes is
attributable (wholly or partly) to anything done by the defendant for the
purpose of preserving property held by the recipient of a laoted gift from
any risk of realisation under this Part.

23.—(1) This section applies if—
(a) acourt has made a confiscation order,
(b} a justices’ chief executive applies to the Crown Court for the
discharge of the order, and
{c) the amount Temaining to be paid under the order is less than £1,000,
{2} In such a case the court most caleulate the svailable amount under
scction 8, but substituting for references to the time the confiscation order is
made references to the fime the caleulation is made.
{3} If the court—
(a) finds that the available amount {as =0 calculated) 15 inadequate to
mect the ansount remaining to be paid, and
(b} is satisfied that the inadequacy is due wholly to a specified reason ora
comhination of specified reasons,
it may discharge the confiscation order.
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{#) The specified reasons are—

{a) in & case where any of the realisable property is situated outside the
United Kingdom, that fluctuations in cumency exchange rates have
occurred;

(b) any reason specified by the Secretary of State by order.

{3) The Secretary of State may by order vary the amount for the time
being specified in subsection (1){(c)

24, —(1) This section applies if —

{a} & court has made a confiscation order,

{b) a justices’ chief executive applies (o the Crown Court for the
discharge of the order, and

{c} the amount remaining to be paid under the order is £50 or less.

{2) In such a case the court may discharge the order.

{3) The Secretary of State may by order vary the amount for the tme
being specified in subsection {1){c).

25.—(1) This section applies if —
{a} the court proceeds under section 4 in purseance of section 18 or 19, or
{b) the prosscutor or the Director applies under section 20,
{2} In such a case—
{a} the prosecutor or the Director (as the case may be) must give the
court & statement of information within the period the court orders;
(k) section 15 applics accordingly (with appropriate modifications where
the prosecutor or the Director applics under section 20);
(c) scction 16 applies accordingly:
{d) =section 17 applies as it applies in the circumstances mentioned in
section 17(1).

Drefendant absconds
26.—(1) This section applies if the following two conditions are satisfied.
{2) The first condition is that a defendant absconds after—

(a} he iz convicted of an offence or offences in proceedings before the
Crown Court,

{b) he is committed to the Crown Court for sentence in respect of an
offence or offences under section 3, 4 or 6 of the Sentencing Act, or

(ch he is committed to the Crown Court in respect of an offence or
offences under section 67 below (committal with a view to a
confiscation order being considered).

{3) The second condition is that—

{a} the prosecutor or the Director applies (o the Crown Court 1o proceed
under this section, and

(b} the court belisves 1t 1s appropriute for it o do so.

20
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(4) If this section applies the court must proceed under section 4 in the

same way a5 it must proceed if the two conditions there mentioned are
satisfied; but this is subject to subsection (5).

(5) If the court proceeds under section 4 as applied by this section, this

5 Pant has effect with these modifications—

1

15

25

(a) any person the court helicves is likely to be affected by an order
under section 4 is cntitled to appear before the court and make
representations;

(b} the court must not make an order under section 4 unless the
prosecutor or the [irector (as the case may be) has taken reasonable
steps to contact the defendant;

() section 4{9) applies as if the reference to subsection (2) were w
spbsection (2) of this section;

(dy sections 9, 15¢4), 16 and [7 must be ignored;

(&) sections 18, 19 and 20 must be ignored while the defendant is stll an
absconder.

(6} Once the defendant bas ceased to be an absconder section 18 has effect as

if subsection (1 (a) read —

“fa) at a4 ume when the st conditton in section 26 was satisfed the
couri did not proceed under section 4,".

27.—(1) This section applies if the folfowing two condiions are satisfed.
{2y The frsi condition is thal—

(a) procesdings for an offence o offences are started against a defendant
bart are not concluded,

(b} he absconds, and
() the perniod of two years (starting with the day the court believes he
gheeonded) has ended.
(3} The second condition 15 that—
(a) the prosecutor or the Director applies to the Crown Court to procesd
under this section, and
(b} the court believes it is appropriate for it to do so,
(43 If this scction applies the court must proceed under section 4 in the

same wey as it must proceed if the two conditions there mentioned are
satisfied; bat this is subject to subscction (5).

(53 if the court proceeds under section 4 as applied by this section, this

Part has cffect with these modifications—

(a) any person the court belioves is likely to be affected by an order
under section 4 is entitled to appear before the court and make
representations;

(b} the court must not make an order under section 4 wunless the
prosecutor of e Drector (as the case may be) bas taken reasonable
steps to contact the defendant;

(¢) section 49) applies as if the reference to subsection (2] were to
subsection (23 of this section;

ParTI1
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Part II {d) sections 9, 15(4), 16 and 17 must be ignored;
(e} scctions 18, 19 and 20 must be ignored while the defendant is still an
absconder.

(&) Subsections {7} and (8) apply once the defendant has ceased to be an
absconder. 5
{71 Section 18 has cffect as if subsection {1)(a) read —
“{a} at a time when the first condition in section 27 was satisfied the
court did not proceed under section 4,”,
{8) Sections 18, 19 and 20 have effect as if references to the date of
CONViction were — 10
{a} to the day when proceedings for the offence concerned were started
against the defendant, or

{b) if there are two or more offences and proceedings for them were
started on different days, the earliest of those days.

(%) If— 15

{a} the court makes an order under section 4 as applied by this section,
and

(b) the defendant is later convicted in procesdings before the Crown
Couri of the olfence {or any of the offences) concerned,

section 4 doss not apply so far as that conviction is concermed. 20

Wariation of order. 28.—(1) This section applies if —

{a} the court makes a confiscation order under section 4 as applied by
section 27,

{b) the defendant ceases to be an absconder,

{c) he belicves that the amount required to be paid was too large (taking 25
the circumstances prevailing when the amount was found for the
purposes of the order), and

{d) before the end of the period of six years starting with the date on
which the order was made he applies w the Crown Court to
consider the evidence on which his belief is hased. 30

{21 If (after considering the evidence} the cowrt concludes that the
defendant’s belief is well founded —

{a} it must find the amount which should have been the amount required to
be paid (taking the circumstances prevailing when the amount was
found for the purposes of the order), and 35

(b) it may vary the onder by substituting for the amoont required o be
paid such amount as it believes is just

Discharge of 29, (1) Subsection (2) applies if—
arder. {a} the court makes a confiscation order under section 4 as applied by
section 27, 40

(b) the defendant is later tried for the offence or offences concerned and
acquitted on all counts, and
{c} he applies to the Crovn Court to discharge the order.
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{2) In such a case the court must discharge the order.
{3} Subsection (4) epplics if—
{a} the court makes & confiscation order under section 4 as applied by
section 27,
(k) the defendant ceases (o be an absconder,
{c} subsection {1)(b) does not apply, and
{d) he applies to the Crown Court to discharge the order.
{4) In such a case the court may discharge the order if it inds that—
{a) there has been undue defay in continuing the proceedings mentioned
in section 2702, or
{b) the prosecutor does not intend o proceed with the prosecution.
(51 If the court discharpes a confiscation order vnder this section il may
mike such a consequential or incidental order as it believes is appropriate.

Appeals
30, —(1) If the Crown Court makes a confiscation order the prosecutor or
the Director may appeal to the Court of Appeal in respect of the order.

(21 If the Crown Court decides not to make o confiscution order the
prosecutor or the Director may appeal to the Court of Appeal against the
decision,

{3) Subsections {1) and (2) do not apply to an order or decision made by
virtue of section 18, 19, 26 or 27.

31.—(1) On en appeal under section 30(1) the Court of Appeal may
confirm, guash or vary the confiscation order.

{2) On an appeal under section 3({2) the Court of Appeal may confirm the
decision, or if it believes the decision was wrong it may —
(a} itself proceed under section 4 (ignoring subsections (1) to {3)), or
{b) direct the Crown Court to proceed afresh under section 4.

{3) In procecding afresh in parsuance of this section the Crown Court
must comply with any directions the Court of Appeal may make,

{4) If a court makes or varies a confiscation order under this section or in
pursuance of 2 direction under this section it mpst—

{a} have regard to any fine imposed on the defendant in respect of the
offence {or any of the offences) concerned;

{b) have repard to any order which falls within section 12(3) and has
been made against him in respect of the offence (or any of the
offences) concerned, unless the order has already been taken into
account by a court in deciding what is the free property held by the
defendant for the purposes of section B.

{5) If the Court of Appeal proceeds under section 4 or the Crown Court
proceeds afresh umder that section in pursuance of & direction under this
section and a court has already sentenced the defendant for the offence (or
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any of the offences) concerned —

{a) scction 4 has cffcct as if his particular criminal conduct included
conduct which constitutes offences which the court has taken into
consideration in deciding his sentence for the offence or offences
concerned;

(b} section 5 must be ignored.

{6 If the Court of Appeal proceeds under section < subsections (7) to {11}
alza apply.

{7) The court mast have regard to any order which has been made against
the defendant in respect of the offence {or any of the offences) concemed
under section 130 of the Sentencing Act (compensation orders).

{3) Section T(2) does not apply, and the reles applying instead are that the

court must—

{a) take account of conduct occurring before the relevant date;

{b) take account of property obtained before that date;

{c} take account of property obtained on or after that date iff it was
obtained as a result of of i conpection with conduct octurtng
befare that date.

{9 In section 9—

(a} the frst and second asswmptons do not apply with regard 1o property
first held by the defendant on or alier the relevant date;

{b) the third assumption does not apply with regard to expenditure
incurred by him on or after that date;

{c} the fourth assumption does not apply with regard to property
obfained {or assumed to have been obteimed) by him on or after that
dets,

{10} Section 25 applics as it applics in the circomstances mentioned in
subsection {1} of that section.
{11} I the Court of Appeal —
{a) makes a confiscation order, and
{b) appoinis the Director as the enforcement authority for the order
under section 33
it mnst direct the Crown Court to proceed under section 53,

{12} The retevant date is the date on which the Crowen Court decided not to
mzke a confiscation order,

32.—(1) An appeal lies to the House of Lords from a decision of the
Court of Appeal on an appeal under section 30,

{2) An appeal under this section lies &t the instance of —
{a} the defendant or the prosecutor (if the prosecutor appealed under
section 300;
{b) the defendant or the Director (if the Director appealed under section
3.
{3) On an appeal from a decision of the Court of Appeal o confirm, vary or
make a confiscation order the House of Lords may confirm, quash or vary the
order.
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(4) On an appezl from & decision of the Court of Appeal to confirm the
decision of the Crown Cowrt mot to make a confiscation order or from a
decision of the Court of Appeal to quash a confiscation order the House of
Lords may—

(a) confirm the decision, or

{b) itself proceed under section 4 (ignoning subsections (1) to (3)) if it

believes the decizion was wrong,

(33 If the House of Lords makes or varies 8 confiscation order under this
section it must have regard to—

{a) any fine imposed on the defendant in respect of the offerce {or any of

the offences) concerned;

(b} any order which falls withinm section 12(3) and has been made against

him in respect of the offence (or any of the offences) concerned.

(6} If the House of Lords makes a confiscation order under this section it
must have repard to any order for the payment of compensation under
section 130 of the Sentencing Act made against the defendant in respect of
the offence (or any of the offences) concernad.

{73 If the House of Lords—

(@) makes a confiscation onder under this section, and

(b) appoints the Director as the enforcement authorily for the order
under section 33,

it must direct the Crown Court 1o proceed under section 53,

Enforcemendt authority
33.—(1) Subsection (2) applies if & court makes & confiscation order and
any of the following paragraphs applics —

(=) the court proceeded under section 4 after being asked to do so by the
Director;

() the court procceded under section 4 by virae of an application by
the Director under section 18, 19, 26 or 27;

{c) before the court made the order the Director applied to the court to
appoint him as the enforcement authority for the ooder,

(2)In any soch case the court must appoint the Director as the
enforcement suthority for the order,

Enforcement as fires efc
M, —(1) This section applies if a court —
(a) makes a confiscation order, and
(by does not appoint the Director as the enforcement authority for the
order.

(2 Sections 139(2) 10 (4) and (9) and 1400%) o (4) of the Sentencing Act
(functons of courl as 1o faes and enforcing Gnes) apply as il the amounl
ordered to be padd were a ine imposed on the defendant by the court making
the confiscation order.

{3} In the application of Part 111 of the Magistrates’ Courts Act 1980 to an
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amount payable under a confiscation order—

{a} such an amount is wot 8 sum adjudged to be paid by & conviction for
the purposes of section #1 (enforcement of fines imposed on young
offenders) or a fine for the purposes of section 85 (remission of
fines) of that Act; 5

(b} in section 87 of that Act ignore subsection (3) (inquiry into means).

35, —(1) This section applies if & coar—

{a) makes a confiscation order, and

{b) appoints the Director as the enforcement authority for the order,

{21 Section 139(2) to (4) and {9) of the Sentencing Act {functions of court as 10
o fimes) apply as if the amount ordered to be paid were a fine imposed on the
defendant by the court making the confiscation order.

36.—(1) If the Director believes that the conditions sef oul in subsection
{2} are satisfied he may make an ex parte application to the Crown Court for
the issue of a summons against the defendant. 15

{2) The conditions are that-

{a} aconfiscation order has been made;

(b) the Director has been eppointed as the enforcement authority [or the
order;

{c} because of the defendant’s wilful refusal or culpable neglect the 20
order is not satisfied;

{d) the order is not subject o appeal;

(e} the Director has done all that is practicable (apart from this section) to
enforce the order,

{3) If it appears to the Crown Court that the conditions are satisfied it may 25
issue a summons ordering the defendant to appear before the court at the
time and place specified in the summons,

{4) If the defendant fails to appear before the Crown Court in pursuance of
the summaons the court may issue a warrant for his arrest,

(5] If— 30

{a} the defendant appears before the Crown Court in pursuance of the
summens of of 8 warrant issucd ander subsection (4), and
(k) the court is satisfied that the conditions set out in subsection (2) are
satisfied,
it may issue 4 warrant committing the defendant to prison or detention for 35
default in paymeni of the amount ordered to be paid by the confiscation
order.

{6) Subsection (7) applies if the amount remaining to be paid under the
confiscation order when the warrant under subsection (5) is issued is less
than the amount ordered to be paid. 40

{7) In such a case the court must substituie for the term of imprisonment or
detention fixed in respect of the order under section 139(2) of the Sentencing
Act sach term as bears fo the original term the same proporiion as the
amsount remaining 1o be paid bears to the amount ordered 1o be paid.
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(8) Subsections (%) and ( 10) apply if—

(#) the defendant has been committcd to prison or detention in
pursuance of a warrant issued under subsection (3), and

(k) apayment is made in respect of some or all of the amount remaining to
be paid under the confiscation order,

(9 If the payment is for the wiole amount remaining fo be paid the
defendant must be released unless he is in costody for another reason,

(1 If the payment is for less than that amouni, the period of
commitiment is reduced so that it bears to the term hixed under section
139(2) of the Sentencing Act the same proportion as the amount remaining to
be paid bears to the amoont ordered to be paid.

37.—(1) Subsection (2} applies if —
(a) a warrant committing the defendant to prison or detention is issued

for a default in payment of an amount ordered to be paid under a
confiscation order in respect of an offence or offences, and

(b) at the time the warrant is issued the defendant is liable to serve a
term of castedy in respect of the offence (or any of the offences).

(2] In such a case the term of imprisonment or of detention under section
108 of the Sentencing Act (detention of persons aged 18 to 20 for default) 1o be
served in default of payment of the amount does not begin to ran wotil afer
the term mentioned in subsection (1){b) above,

{3) The reference in subsection {1){b) to the term of cusiody the defendant is
liable to serve in respect of the offence (or any of the offences) is a reference (o
ihe term of imprisonment, or detention in a young offender institution, which
he is liable (o serve in respect of the offence {or any of the offences).

(4] For the purposes of subsection (3) consecutive terms and terms which
are wholly or partly concurrent must be treated as a single term and the
following must be ignored —

(a) any sentence suspended under section 118(1) of the Sentencing Act
which has not taken effect at the time the warrant is issued;

(b) in the case of a senience of imprisonment passed with an order under
secion 47(1) of the Criminal Law Act 1977 (senlences of
imprisonment parily served and parily suspended) any pari of the
seplence which the defendant has not at that Gme been reguired to
serve in prison;

()} any term of imprisonment or detention fixed under section 139(2) of
the Sentencing Act {ferm to be served in default of payment of fine
etc) for which a warrant committing the defendant to prison or
detention has not been issued at thet time.

(5) If the defendant serves a term of imprisonment or detention in default
of peying any amount due under a confiscation arder, his serving that term
does not prevent the confiscation order from continuing to have effect so far as
any other method of enforcement 1s concerned.

38, —(1) Subsection (2) applies if —
{a) a court varies a confiscation order under section 20, 21, 22, 28, 31 ar
32,
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Pagr I {b) the effect of the variation is to vary the maximum period applicable in
refation to the order under section 139(4) of the Sentencing Act,
and

{c) the rcsult is that that maximoum period is less than the term of
imprisonment or detention fixed in respect of the order under 5
section 139(2) of the Scntencing Act.

{2) In such a case the court must fix a reduced term of imprisonment or
detention in respect of the confiscation order wnder section 139(2) of the
Sentencing Act in place of the term previously fixed.

{3) Subsection (4} applics if paragraphs (a) and (b} of subsection (1) apply
tut paragraph (c) docs mot.

{4) In such & case the court may fix a reduced term of imprisonment or
detention in respect of the confiscation order under section 139(2) of the
Sentencing Act in place of the term previously fixed.

(5)If the effect of section 11 is to incrcase the maximum period 15
applicable in relation to a confiscation order under section 13%(4) of the
Sentencing Act, on the application of the appropriate person the Crown
Court may amend the torm of imprisonment or detention fixed in respect of
the order under section 139(2) of that Act.

() The appropriate person is— 0

{a} the Director, if he was appointed as the enforcement authority for the
order under section 33;

{b) the prosecutor, in any other case,

0

Restraing orders and charging orders

Conditions for 38, —(1) The Crown Court may exercise the powers conferred by sections 25
exerciscol 40 and 41 if any of the following conditions is satisfied.
OWETE,

{2) The first condition is that —

{8) a criminal investigation has been started in England and Wales with
regand o an offence, and

(b)) there is reasomable cause (o believe that the alleged offender has 30
benefited [rom his criminal conduct.

{3) The second condition is thai—

{a} proceedings for an offence have been sturted in England and Wales
and not concluded, end

{b) there is reasonable cause to believe that the defendant has benefited 35
from his criminal conduct.

{4) The third condition is that—

{a} an application by the prosecutor or the Director has been made under
soction 18, 19, 26 or 27 and not concluded, or the court belicves
that such an application is to be made, and 40

{b) there is reasonable canse to believe that the defendant has benefited
from his criminall conduct,
{3) The fourth condition is that—

{a} an application by the prosecuior or the Director has been made ander
section 20 and not concluded. or the court believes that such an 45
application is to be made, and
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(b) there is reasonable cause to believe that the court will decide under
that section that the smount found under the new calcolation of the
defendant’s benefit exceeds the amount found as his benefit for the
purposes of the confiscation order.

(6) The fifth condition is that—

{a) an application by the prosecutor or the Director has been made under
section 21 and not concluded, or the court believes that such an
application is to be made, and

(b} there is reasonable cause to believe that the court will decide under
that section that the amount found under the new calcolation of the
available amount exceeds the amount found as the available
amount for the purposes of the confiscation order.

{7} The second condition is nof satisfied if the court believes that—

(&) there has been undue delay in continuing the proceedings, or

(b} the prosecutor does nod intend to proceed.

{8} If an application mentioned in the third, fourth or fifth condition has

been made the condition is not satisfied if the court believes that—

(a) there has been undue delay in continuing the application, or

(b} the prosecutor or e Director (as the case may be) does nod inlend 1o
proceed.

{9 If the first condition is satisfied —

{a) references in this Part to the defendant are to the alleged offender;

(b} references in this Part to the prosecutor are to the person the cowrt
belizves ix to have conduct of any proceedings for the offence;

{c) section 74(T) has effect as if proceedings for the offence had been
started against the defendant when the investigation was started,

40.—(1) If any condition set out in section 39 is satisfied the Crown Court

may meke an order (& restraint order) prohibiting any specified person from
dealing with any realissble property held by him.

{2) A restraint order may provide that it applies—

{(a) to all realisable property held by the specified person whether or not
the property is described in the order;

(b) to realisable property transferred to the specified person after the
order is made.,

(3} A restraint order may be made subject to exceptions, and an exception

may in particular—

(a) make provision for living expenses and legal expenses;
{b) be made subject to conditions.

(4) Subsection {5) applies if-
(a) the court makes & resirainl order, and

(b} the applicant for the order asks the court to proceed under subsection
(5} (whether as part of the application for the restraint order or at
any tme afterwards).

Parr Il
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{5) The court may make such order as it believes iz appropriate for the
purpose of ensuring that the restraint order is effective.
{6) A restraint order does not affect—
(a) property for the time being subject to a charging order;

(b} property for the time being subject to a charge under section 9 of the
Drug Trafficking Offences Act 1986, section 78 of the Criminal
Justice Act 1988 or section 27 of the Drug Trafficking Act 1954,

{7) Dealing with property inchudes removing it from Engiand and Wales.

41, —(1) If any condition set out in section 39 is satisfied the Crown Court
mzy make an order {a charging order) imposing on specified interests in
specified realisable property a charge for securing the payment of money to
the Crown,

{2) The amount whose payment is secured is as follows—

{a} if a confiscation order has not been made against the defendant, it is
an amount equal to the value from Gme o time of the interests
charged;

{b) if a confiscation order has been made against the defendant, it is an
amount equeal to the smaller of the amount mentioned in paragraph
{a) and the amount required 1o be paid by the confiscation order.

{3) A charging order may be imposed only on interests falling within
subsection (4) or (3).

{4) An interest falls within this subsection if—

() it is held beneficially by the defendant or a recipient of & tainted gifi,
and

(b) ii s an interest in an assef falling within subseciion (6) or an interest
under a trust.
{5) An interest falls within this subsection if—
{a} it is held by o person as trustee of a trust,
{b) it is an interest in an asset falling within subsection (6) or an interest
under another trust, and
{c) the whole beneficial intcrest under the trust mentioned in paragraph
{a) falls within subsection (4],
() The assets falling within this subsection are—
{a) lznd in England and Wales;
{b) securities falling within subsection (7).,
{7) The securities falling within this subsection are—
{a} povernment stock;
(b) stock of a body (other than a building society) incorporated in
England and Wales;
{c) stock of a bady incorporated outside England and Wales if the stock is
regisiered in a register kepl at a place in England and Wales;
(d) stock of a country or temritory outside the United Kingdom if the
stock is registered in a register kept at a place in England and
Wales;

35
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{e) units of a unit trost if & register of the unit bolders is kept at a place in
England and Wales.

(B} If a charge is imposed on an imterest in securities falling within
subsection (7) and the charging order provides that the charge extends to any
interest or dividend payable in respect of the securities, the charge has effect
accardingly.

{9y A charging order may be made subject to conditions (such as a
condition about the time when it becomes effective).

{10} The Secretary of State may by order amend sobsections (6) and (7} 5o as
to add or remove assets.

{11} The expressions “building society”, “dividend”, “government stock™,
“stock™ and “wnit trust” heve the same meanings as in the Charging Orders
Act 1979

42.—(1)} A restraint order or a charging order—
{a) may be made only on an application by an applicant falling within
subsection (2);

(b} may be made on an ex parte application to a judge in chambers,

(2} These applicants fall within this subsection—

{a) the prosecutor;

{b) the Director;

() an accredited financial investipator.

(3} A person affected by a restraint onder or 4 charging order may apply to
the Crown Court to discharge it or to vary it; and subsections {(4) to (7} apply in
stich @ case.

{4} The court—

(a) may discharge the order;

(b} may vary the order,

(5} If the condition in section 39 which was satisfied was thut proceedings
were started or an epplication was made, the court must discharge the order
on the conclusion of the proceedings or of the application {(as the case may
be).

(6} if the condition in section 39 which was sabisfed was that an
investigation was sturted or an application was to be made, the court must
discherge the order if within a reasoneble time proceedings for the offence
are not started or the application is not made (as the case may be).

(7} If the order is a charging order the court must discherge it on payment
nto court of the amount whose payment is secured by the charge,

(8} An accredited financial investipator is a person accredited as a
financial investigutor by the Director or by a person authorised by the
Drirector.

{9} An accredited financial investigator may not make an application for a
restraint order unless he is authorised to do so by —

{a) a pofice officer who 15 not below the rank of superintendent, or
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Panr I {b) 2 person who is commissioned by the Commissioners of Customs
and Excise and who is not below such grade as is designeted by the
Commizsioners as equivalent to that rank.

Appeal to Court ol 43.—(1) If on an application for a restraint order or a charging order the
Appeut, court decides not to make one, the person who applied for it may appeal tn §
the Court of Appeal against the decision.

{2) If an application is mede under section 42(3) in relation to a restraint
arder or a charging order the following persons may appeal to the Court of
Appeal in respect of the Crown Court's decision on the application—

{a) the person who applicd for the order; 0
(b) any person affected by the order.

{3) On an appeal under subsection {1) the Court of Appeal may —
{a} confirm the decision, or
{b) make such order as the Crown Court could have made.

{4) On an appeal under subsection (2) the Court of Appeal may — 15
{a) confirm the decision, or
{b) make such order as it believes is appropriste.

Appealto Houseof 44.— (1) An appeal lies w0 the Houwse of Lords from a decision of (e
Lards. Courl of Appeal on an appeal under section 43,
{2) An appeal under this section lies ai the instance of — 20
{a} the person who applied for a restraint order or a charging order;
{b) any person affected by the decision of the Court of Appeal.
(3) On an appeal under this section the House of Lords may—
{a) confirm the decision of the Court of Appeal, or

() make such order as it believes is appropriate, 25
Restraint omders; 45, (1) Subsection (2) applies if —
receivers and {a) the Crown Court makes & restraint order, and

SEAFIre.

{b) the applicant for the restrain: order applies to the court 0 progeed
uvhder subsection (2) (whether as part of the application for the
restraint order or at any time afterwards), 30

{2) The Crown Court may by order—

(a) appoinl a receiver 1o take possession of any realisable property o
which the restraint order applies and (in accordance with the court's
directions) to manage of otherwise deal with the property;

{b) require a person who has possession of property in respect of which a 35
receiver 1% appointed 1o give him possession of iL

{3) An appointment of & recelver may be made subject 1o exceptions or
(41 1IN a restraint order s in force a constable may selze any realisable
property 10 which it applies 1o prevent its removal from Enpland and Wales. 40
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(5} Property seized under subsection (4) must be dealt with in accordance
with the directions of the court which made the order.

46.—{1} The Land Registration Act 1925 and the Land Charges Act
1972 —

(a) apply in relation to restraint orders as they apply in relation to orders
which affect land and are made by the court for the purpose of
enforcing judgments or recognisances;

(b} apply in relation to applications for restraint orders as they apply in
relation to other pending land actions.

{2} The personm applying for a restraint order must be treated for the
purposes of section 37 of the Land Registration Act 1925 (inhibitions) as a
person interested in relation to any registered land to which —

(a) the application relates, or

(b} a restraint order made in pursuance of the application relates.

(1) The Land Registration Act 1925 and the Land Charges Act 1972 apply in
relation to charging orders as they apply in relation o orders of writs made of
issued for the purpose of enforcing judgments.

(43 If a charging order has been registered under section 6 of the Land
Charges Act 1972, subsection (4) of that section {(effect of non-registration)
does net apply to an order which appoints & receiver and is made in
parsuance of the charging onder.

(5} A charge imposed by a charging order has the same effect and is
enforceable in the same courts and in the same mannes as an equitable charge
created by the person holding the beneficial interest or (as the case may be)
the trustees by writing under their hand; bat this is subject to anything done
umder section 47 or 53,

(6} If a charging order has been protected by an entry regisiered under the
Land Registration Act 1925 or the Land Charpes Act 1972, an order
discharging the charging order may require the entry to be cancelled.

Realisafion of properiy: general
47.—{1) This section applies if —
(a) aconfiscation order 35 made,
(b} it is not satisfied, and
() it is not subject to appeal.
(2¥In such a case the Crown Court may on the application of the
prosecutor exercise the powers confierred on it by this section,
(3) The court may by order appoint a receiver in respect of realisable
property.
(4} The court may by order confer the powers listed in subsection (5} on
any of these receivers—
() a receiver appointed under section 43;
(b} a receiver sppointed under sebsection {3) above;
(c) areceiver appointed in pursuance of a charging order.
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Pamt 11 {5) These are the powers—
{a) power to enforce a charge imposed by a charging order;
(b) power to take possession of any realisable property, subject (o any
conditions or exceptions the court specifies;
{c} power to realise any realisable property, in such manner as the coart 5
miay specify.
{6) The court may order any person who has possession of realisable
property 1o give possession of it to a receiver listed in subsection (4},
{7) The court—
{a} may order & person holding an interest in realisable property to make o 10
a receiver listed in subsection (4) such payment as the couorl
specifies in respect of a beneficial interest held by the defendant or
the recipient of a tainted gift;
(b) may {on the payment being made) by order transfer, grant or
extingnizh any interest in the property. 15
(8) Subsections (SWb) and (<), (6) and (7) do not apply w—
{a} property for the tme being subject o a charging order:
1986 ¢. 32, {b) property for the time being subject to u charge under section 9 of the
1988 & 33, Drug Trafficking Offences Act 1986, section 78 of the Criminal
1904 . 37, Justice Act 1988 or section 27 of the Drug Trafficking Act 1994, 20
(%) The court must not—
{a} confer the power mentioned in subsection (5)(g) or (c) in respect of
property, or
{b) exercise the power conforred om it by sohsection (7) in respect of
property, 25
wnless it gives persoms holding intcrests in the property a reasonable
opportunity to make representations o it

Applicution of 48, — (1) This section applies to the sums which—
sums by feceiver, {a) are in the hands of any of the receivers listed in subsection (2}, and
{b) fall within subsection {3). 0
{2) These are the receivers—

(&} a receiver appointed under section 45;
{b) a receiver appoinied under section 47(3);
{c} & receiver appointed in pursuance of a charging order.
{3) These sums fall within this subsection— as
{a} the procesds of the enforcement of a charge imposed by a charging
order;

{b) the proceeds of the realisation (other than by the enforcement of such
a charge) of property under section 43 or 47;

{c) any sums {other than those mentioned in paragraph (2) or (b)) in 40
which the defendant holds an interest.

(4) The sums must be applicd as follows—

{a} first, they must be applied in payment of such expenses incurred by a
persom acting as an insolvency practitioner as are payable under
this subsection by virtue of section 66{3) or {G); 45



1

15

Proceeds of Crime

() second, they must be applied in making any peyments directed by
the Crown Court;

ic) third, they must be applied on the defendant’s behalf towands
satisfection of any confiscation order thet has been or may be made
against him.

(5} If the ampunt payable under any confiscation order has been fully peid
and any sums remain in the receiver’s hands he must distribute them—

(a) among soch persons who held {or hold) interests in the propery
concerned as the Crown Court directs, and
(b} in such proportions as it directs.

(6} Before making a direction under subsection (3) the copr: must give
persons who held (or hold) interests in the property concemed a reasonable
opportunity to make representations fo it

(7} For the purposes of subsections (3) and (6) the property concerned
is—

(a) the property represented by the proceeds mentioned in subsection
(3Wa) or (b}
(b} the sums mentioned in subsection (3Kc)

(8} If & confiscation order has been made against the defendant a recedver
applies sums s mentdoned in subsection {(4)c) by paying them o the
appropriate justices’ chief executive on account of the amount payable under
the order.

(%) The appropriate justices” chief executive is the one for the magistrates®
court reaponisible for enforcing the confiscation ofder as if the amount
ordered to be paid were & (ine.

49, —{1) This section applies if a justices' chief executive receives sums
on account of the amount payable under a confiscation order (whether the
sums are received under section 48 or otherwise).

(2} The chief executive's receipt of the sums reduces the amount payable
usider the order, but he must apply the sums received as follows,

(3} First he must apply them in payment of such expenses incurred by &
person acting as an insolvency practitioner as-—
(a) are payable under this subsection by virue of section 66(5) or (6),
but

{h} are not already puid under section 38{4)(a).

{4} If the justices’ chief executive received the sums under section 48 he
must next apply them in payment of the receiver’s remuneration end
CXPCnses.

(5)If & direction was mede under section 12{6) for an amount of
compensation to be paid out of sums recovered under the confiscation order,

the justices’ chief executive must next apply the sums in payment of that
amount.

{6) If any amount remains after the justices’ chief exccutive makss any
payments required by the preceding provisions of this section, the amount
must be treated for the purposes of section 60 of the Justices of the Peasce Act
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19497 (gpplication of fines efc) as if it were a fine imposed by & magistrates”
court.

{7) The following rules apply if under the preceding provisions of this
section sums are to be applied in payment both of compensation and of other
matters—

{a) the justices’ chief executive must deduct from the amount to be
applicd in payment of the compensation such an amount as bears to
the other matters the same proportion as the amount specified in the
direction under section 12(6) bears to the total amount payable
under the confiscation order;

(b} despite the deduction under paragraph (a), the person entitled {o the
compensation mast be treated as having received the whole amount
o be applied in payment of it;

{c}y the amount deducted must be treated for the purposes of section 60
of the Justices of the Peace Act 1997 as if it were a fine imposed by a
magistrates’ court.

{8) Subsection (4) does not apply if the receiver is 4 member of the staff of
the Crown Prosecution Service or of the Commissioners of Customs and
Exgise; and it is immaterial whether he is a permanent or temporary member or
hie is on secondment from elsewhere,

50, (1) If on an application for an order under section 45 or 47 the court
decides not to make one, the person who applied for the order may appeal to
the Court of Appeal against the decision.

{2)If on an application for an order under section 45 or 47 the court
makes an order, the following persons may appeal o the Court of Appeal in
respect of the order—

{a} the person who applied for te order;

{b) any person affected by the order.

{3) On an appeal wider subsection (1) the Court of Appeal may —
{a} confirm the decision, or

{b) make such order as the Crown Court could have made.

{4) On an appeal under subsection (2) the Court of Appeal may confirm,
quash or vary the omder.

51.—(1) An appeal lies to the Houwse of Lords from a decision of the
Court of Appeal on en appeal under section 50,

{2) An appeal under this section lies at the instance of any person who
was a party to the proceedings before the Court of Appeal.

{3) On an appeal under this section the House of Londs may make such

52.— (1) This section applies to money which—
{a} is held by a person, and
{b) is held in an account maintained by him with a bank or & boilding
socicty.
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(2) This section also applies to money which is held by a person and
which—

(a) has been seized by a constable under section 1% of the Police and
Criminal Evidence Act 1984 (general power of scizure etc), and

(k) is held in an account maintained by a police force with a bank or a
building sociely.

{3) This section also applies to money which is held by a person and

which —

{a) has been seized by an officer of Customs and Excise under section
19 of the 984 Act as applied by order made under section 11402} of
that Act, and

(k) is held in an account maintained by the Commissioners of Customs
and Excise with a bank or 2 building society.

(4] This section applies if the fellowing conditions are satisfied —

{a) a restraint order has effect in relation to money to which this section
applies;

(b) a receiver has not been appointed under section 47(3) in relaton o
the money;

(c} aconfiscation order is made against the person by whom the money 15
heeld;

id) the Director has not been appointed as the enforcement anthority for
the confiscation order;

(c) any period allowed under scction 10 for payment of the amount
ordered to be paid under the confiscation order has cnded,

(5) In such & case a magistrates’ court may ordes the bank or building
socicty to pay the money to the justices’ chicf cxccutive for the court on
account of the amount payable under the confiscation order.

(6)If & bank or building society fails to comply with an order under
subsection (5} —

{a) the magistrates’ court may order it to pay an amount not exceeding
£3,000), and

(b} for the purposes of the Magistrates” Courts Act 1980 the sum is 1o be
ireated as adjudged to be paid by a conviction of the court.

(7} In order 1o take account of changes in the valee of money the Secretary
of State may by order substitute another sam for te sum for the time being
specified in subsection (G)(a),

(8) For the purposes of this section —

(a) a bank is a deposit-taking business within the meaning of the
Banking Act 1987;

(b) “building society™ has the same meaning as in the Boilding Societies
Act 1986,

()} an olficer of Customs and Excise 13 an officer commissioned by the
Commissioners of Customs and Excise vnder section 6(3) of the
Customs and Excise Management Act 1979,
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Part II Realixation of property: Director
Tirecior as 53,—(1) This section applics if —
mm {a) a confiscation order is made, and
TECEIVETS, {b) the Director is appointed as the enforcement authority for the order
under section 33; 5

and if this section applies section 47 does not apply.

{2) The Crown Court musi make an order for the appoinimeni of a
receiver.

{3) An order under subsection (2} —

{a} must confer power on the Director to pominate the person who is o 10
be the receiver, and
(b} takes effect when the Direcior nominates that person.

{4) The Dirsctor must ool nominats a person under subsection (3) unless
at the time he does so the confiscation order—

{a} is not satsfied, and 15
{b) is not subject to appeal.
{5) In an order under subsection (2) the court may confer the following
powers on & receiver appointed under this section—
{a) power to enforce a charge imposed by a charging order;
{b) power to take possession of any realisable property, subject to any 20
conditions or cxceptions the court specifies;
{c} power to realise any realisable property, in such manners as the conrt
may specify.

{6) An order under subsection (1) may require any person who has
possession of realisable property to give possession of it to a receiver 25
appointed under this section,

{7) Om the application of the Director, the oot —

{a} may order & person holding an interest in realisable property 1o make (o
a receiver appointed under this section such pavment as the court
specifies in respect of a beneficial interest held by the defendant or 30
the recipient of a tainted gift;

(b) may {on the payment being made) by oeder transfer, prant or

extinguish any interest in the property.
(8) Subsections (3)(b) and (c), (6) and (7) do not apply to-—
{a} property for the ume being subject 1o a charging order; 35
1986 ¢ 32, (b) property for the time being subject to o charge under section 9 of the
1988 & 33, Drug Trafficking Offences Act 1986, section 78 of the Criminal
1994 ¢ 37, Justice Act 1988 or section 27 of the Drug Trafficking Act 1994,

{%) The court must not—
{a} confer the power mentioned in subsection (5)(e) or (c) in respect of 40
praperty, or
{b) exercise the power conferred on it by subsection (7),
unless it gives persons holding interests in the property a reasonshle
opportunity to make representations o it
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{10} A person nominated to be the receiver under subsection {3) may be a
member of the staff of the Agency.

54, —(1) This section applies to sums which—
(&} are in the hands of a receiver appointed under section 53, and
(k) fail within subsection (2).
{2) These sums fall within this subsection—
{a} the proceeds of the enforcement of a charge impased by a charging
arder;
{b) the proceeds of the realisation (other than by the enforcement of sach
a charge) of property under section 45 or 53;
{c) any sums (other than those mentioned in paragraph (a) or (b)) in
which the defendant holds an interest.
{3) The surns must be apphed as follows —
(&) frst, they must be applied in payment of such expenses incurred by a
person acling as an insolvency pracliioner as are payable under
this subsection by virtue of section 66{3) or (8);
{b) second, they must be applied in making any puyments directed by
the Crown Court;
(c) third, they must be spplied on the defendant’s behalf towards
satisfaction of the confiscation order by being paid to the Director
on account of the amount payable under it.

{4) If the amount payable under the confiscation order has been fully paid
and any swms remain in the receiver's hands he mast distribote them —

{2} among such persons who held (or hold) interests in the property
concerncd as the Crown Court directs, and
(b} in sach proportions as it directs,

(5) Before making a direction ander subsection (4) the court must give
perzons who held {or hold) interests in the property concemed a reasopablc
opportunity to make representations to it,

(6) For the purposes of subsections (4) and (5} the property concerned
[

(&) the property represented by the proceeds mentioned in subsection
{2)(a} or (b);
{b) the sums mentioned in subsection (2)(c).

55,—(1) This section applies if the Director receives sums on account of
the amount payable under & confiscation order {whether the sums are
received under section 54 or otherwise),

{2) The Directos”s receipt of the sums reduces the amount payable under
the order, but he must apply ihe sums received as follows.
(3) First he must apply them in payvment of such expenses incurred by a
person acting as an insolvency practitioner as—
{a) are payable under this subsection by virtue of section 66(3) or (6,
but
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{b) are not already paid under section 54(3a).

{4) If—
{a} the Director received the sums under section 54, and
(b)) the receiver is oot a member of the staff of the Agency,

e must next apply them in payment of the receiver’s remuneration and
EXpenses.

(3 If a direction was made under section 12060 for an amount of
compensation to be paid out of sums recoversd under the confiscation order,
the Director must next apply the sums in payment of that amount.

{x) The following rules apply if under the preceding provisions of this
section sums are to be applied in payment both of compensation and of other
Matters—

{a} the Director must deduct from the amount (o be applied in pavment
of the compensation such an amount as bears o the other matters
the same proportion as the amount specified in the direction under
section 12(6) bears to the total amount payable under the
confiscation order;

(b)) despite the deduction under paragraph (a), the person entitled 1o the
compensation most be treated as having received the whole armodnt

1o be applied in payment of it
56.—(1) If the court makes an order under section 53(2) or (7}, the
following persons may appeal to the Court of Appeal in respect of the
order —
{a} the Direcior;

{b) any person affected by the order.

{2) On an appeal under subsection (1) relating to section 53(2), the Court
of Appeal may confirm or vary the order.

{3) On an appeal under subsection (1) relating to section 53(7), the Court
of Appeal muy confirm, quash or vary the order.

57.—(1) An appeal lies to the Houwse of Lords from a decision of the
Court of Appeal on en appeal under section 56,

{2) An appeal under this section lies at the instance of any person who
was a party to the proceedings before the Court of Appeal.

{3) On an appeal from a decision of the Court of Appeal under this section

the House of Lords may confirm or vary the order referred to in section 35

56(1), if the appeal relates to section 53(2).

{4) On an appeal from a decision of the Court of Appeal under this section
the House of Lords may confirm, quash or vary the order referred to in
section 56{1), if the appeal relates to section 53(7).

Exercise of powers
58.— (1) This section applies to—
{a} the powers conformed on a court by scctions 39 1o 57;
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(b) the powers of & receiver appointed under section 45, 47(3) or 33 or in

pursuance of & charging order.
(2) The powers—

(a) must be cxerciscd with a view to the valuc for the time being of
realisable property being made available (by the propeny’s
realisation) for satisfying any confiscation order that has boen or
may be made against the defendant;

(b) must be exercised, in a case where a confiscation order has not been
made, with a view to secuning that there is no diminution in the
value of realizable property or of the proceeds of realisation;

{c) must be exercised without taking account of any obligation of the
defendant or a recipient of a tainted gift if the obligation confiicts
with the object of satisfying any confiscation order that has been or
may be made against the defendant;

{d) may be exercised in respect of a debt owed by the Crown.

(3] Subsection (2) has effect subject o the following reles—

{a) the powers must be exercised with a view to allowing a person other
than the defendant or a recipient of a tadnted gift to retain o recover
the value of any interest held by him;

{b) in the case of realisable property held by a recipient of a tainted gili,
the powers must be exercised with a view o realising no more than
the value for the time being of the il

(£} in a case where a confiscation onder has not been made against the
defendant, property must not be realised if the court so orders under
subsection {4).

(4) If on an application by the defendunt, or by the recipient of a tainted
gift, the court decides that property cannot be replaced it may order that it
must not be realised,

(3) An order under subsection (4) may be revoked.

59, If a receiver appointed under section 45, 47(3) or 53 or in pursuance of a
changing order—
(2) takes action in relation to property which is not realisable property,
(b) would he entitled to take the action if it were realisable property, and
(2) believes on reasonable groands that he is entitled to take the action,
he is not liable to any person in respect of any loss or damage resulting from
thee action, except so far as the loss or damage is caused by his negligence.

6l}, — (1) This section applies (o—

(&) areceiver appointed under section 45, 47(3) ar 53;

(b) a receiver appointed in pursuance of a charging order.

(2) The meceiver may apply to the Crown Court for an order giving
directions as 1o the exercise of his powers,

(3) The following persons may apply o the Crown Court—

{a) any person affecied by action taken by the receiver;
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Panr I {b) any person who may be affected by action the receiver proposes to
take.

{#) On an application under subsection (2) or (3) the court may make such
arder as it belisves is appropriste,

Appeal to Court alf 61.— (1) If on an application for an order under section &0 the court makesan 5
Appeal, arder, the following persons may appeal to the Coort of Appeal in respect of
the order—

{a} the person who applicd for the order;
{b) any person affected by the order;
{c} the receiver, n

{2) On an appeal under subsection (1} the Court of Appeal may —
{a} confirm the order, or
{b) make such order as it believes is appropriate,

Appeal to Houseof 62.-.—(1} An appeal lies o the House of Lords from a decision of the
Laords. Court of Appeal on &n appeal under section 61, 15

{2) An appeal under this section Les at the instance of any person who
was a party to the proceedings before the Court of Appeal.

{3)On an appeal under this section the House of Lords may make such
order as it believes is appropriate.

Insolvency 20
Bankrugtey. 63.—(1) If a person who holds sealisable property is adjudped bankrupt
the following property is excluded from his estate for the purposes of Part IX of
1986 ¢, 45, the Insolvency Act 1986 (the 1086 Act)-
{a} property for the time being subject to a restraint order which was
made before the order adjudging him bankrupt; 2%
{b) any proceeds of property realised by virtue of section 45(2), 47{5)(c)
ar (7) or 53(5)c) or (7) if the proceeds are for the ime being in the
hands of a receiver appointed under section 45, 47(3) or 53,

{2) If a person is adjudged bankrupt the powers conferred on a court by
sections 39 to 57, and the powers of a receiver appointed under section 45, 30
47{3) or 53, must not be exercised in relation to the following property —

{2} property which is for the time being comprised in the bankrupt's
estate for the purposes of Part IX of the 1986 Act;

(b} property in respect of which his trustee in hankruptcy may (without
leave of the court) serve a notice under section 307, 308 or 308A of 33
the 1986 Act (afier-acquired property, tools, tenancics cic);

{c} property which is to be applied for the benefit of creditors of the
bankrzpt by virtee of a condition imposed under section 280({2)(c)
of the 1986 Act,

{3) But— 40

{a} nothing in the 1986 Act must be taken to restrict (or enable the
resiriction of) the powers mentioned in subsection (2);
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{b) subsection (2) does not affect the enforcement of a cherging order
made before the order adjudging the person bankrpt;

{c) swhsection (2) does not affect the enforcement of & charging order in
respect of property which was subject to a restraint order when the
order adjudging the person bankrupt was made,

{4) If in the casc of a debtor an interim recciver stands at eny time
appointed under section 286 of the 1986 Act and any property of the dehtar is
then subject to a restraint onder, the powers conferred on the recciver by
virtue of that Act do not apply to property then suhject to the restraint order,

{5) Subsections (6) and (7) apply if & person who is adjudged bankrupt has
made a tainted gift (whether directiy or indirectly).

() No order may be made under section 339 or 423 of the 1986 Act
{avoidance of certain transactions) in respect of the making of the gift at any
time when —

(a) proceedings for an offence have been started against the person and
hizve not been concluded,

{b) an application has been made in respect of him under section 18, 19,
20, 21, 26 or 27 and has not been concluded, or

{c) any property of the recipient of the tainted gift is sebject o a
resiraint order or a charging order.

{T) Any order made wnder section 339 or 423 of the 1986 Act after the
conclusion of the proceedings or application mentioned in subsection {6)
must fake info account any realisation under this Part of property held by the
recipient of the tainted gift.

(8] In a case where a petition in bankrupicy was presented or a receiving
order or adjudication in bankrapicy was made before 29 December 1986
{when the 1986 Aci came imio force) this section has effect with these
modifications —

{a) for references (o the bankrupt's estate for the purposes of Part IX of
that Act substitute references to the propery of the bankrupt for the
purposes of the Bankroptcy Act 1914 (the 1914 Act);

{b) for references o the 1986 Act and sections 28002)(c), 286, 339 and
423 of that Act substitute {respectively) references to the 1914 Act
and sections 2642}, 8, 27 and 42 of that Act;

{c} the references in subsection (4) to an interim receiver appointed as
there mentioned include, where a receiving onder has been made,
references to the receiver constituted by virtue of section 7 of the
1914 Act;

{d) omit subsection (2)(b).

64.—(1) If the estate of & person who holds realisuble property is
sequestrated the following property s excluded from the debtor's estate for
the purposes of the Bankruptcy (Scotland) Act 1985 (the 1985 Act)-

{a) property for the time being subject to a restraint order which was
made before the award of sequestration;

(b) any procecds of property realised by virtue of section 45(2), 47(5)(c)
or {T) or 53(5)(c) or {7) if the proceeds are for the tme being in the
hands of a receiver appointed ender section 43, 47(3) or 53,
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{2) If an award of sequestration is made the powers conferred on a court
sections 39 to 57, and the powers of a receiver appointed under section
45, 47(3) or 53, must not be exercised in relation to the following property —
{a) property which is for the time being comprised in the whole estate of
the debtor within the meaning of section 31(8) of the 1985 Act;
(b} any income of the debtor which has been ordered under section 32(2)
of that Act to be paid to the permanent trustee;
{ch any estate which under section 31{10} or 32(6) of that Act vests in
the permanent trastes,

{3) But—

{a} nothing in the 1985 Act must be taken fo resirict (or enable the
restriction of) the powers mentioned in subsection (2},

(b)) subsection {2) does ool affect the enforcement of a charging order
rsde before the award of sequestration;

(£} subsection {2) does nol alfect the enforeement of a charging order in
respect of property which was subject (o a restraint order when the
award of seguestration was made.

(4 If an award of sequestration is made i shafl not be competeni o
submit & claim in refation o a confiscation crder 1o the permanent rustes
accordance with section 48 of the 1985 Act, and the reflerence hers o a
confiscation order 15 W any con(scation order that has been o may be made
against the debios,

{5) If at any tme in the period before sequestration 15 awarded an interim
trustes stands appointed under section 2(5) of the 1985 Act and any property in
the deblor’s estale 15 af that Gme subject o a restraint order, the powers
conferred on the trustes by virtue of that Act do not apply o property then
subpsct o the restraint onder.

{6) Subsections {T) and (8) apply il a person whose estate is sequestrated
has made a tainted gifi (whether direcily or indirecily).

{7) Mo decree may be pranted umder section 34 or 36 of the 1985 Act
{pratuitous alienations and unfair preferences) in respect of the making of the
eifl atl any Gme when—

{a} proceedings for an offence have been been started in England and
Wales spainst the person and have not been concluded,

{b) an application has been made in respect of him under section 18, 19,
20, 21, 26 ar 27 and has not been concluded, or

{c) any property of the recipient of the tainted gift is subject to 2
restraint order or a charging order,

(%) Any decree mede under section 34 or 36 of the 1985 Act after the
conclusion of the proccedings or spplication mentioned in subsection (T)
must take into account sny realisstion under this Act of property held by the
recipient of the tainted gift.

(%) In a case where (despite the coming into force of the 1985 Act) the
Bankruptcy (Scotland) Act 1913 {the 1913 Act) applics to a scquestration,
subsection (2) abowe has effect as if for paragraphs () to (o) there were
substituted —

“{a) property which is for the time being comprised in the whole
property of the debtor which vests in the trestee under section
97 of the Bankruptcy (Scotland) Act 1913;
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(b) any income of the bankrupt which has beem ordered under
section 98 (2) of that Act to be paid to the tustee;

(c) any cstate which under section 98{1} of that Act vests in the
trustes,”

{10} In & case where subsection (9} applics, subsection (3)(a) has effect as if
for the reference to the 1985 Act there were substituted & reference to the
1913 Act.

65.—(1) If a company holds realisable property, and an order for its
winding up is made or it passes a resofution for its voluntary winding up, the
functions of the liguidator (or any provisional liquidator) arc not exercisable
in relation to the following property —

{a) property for the time being subject to a restraint order which was
made before the relevant time;

(k) any proceeds of property realised by virtue of section 43(2), 47(5)(c)
of {71 or 335Ke) or (7) if the proceeds are for the time being in the
hands of a receiver appointed under section 45, 47(3) or 33,

(2) If an onder for the winding up of a company is made or it passes a
resolution for its voluntary winding up the powers conferred on a court by
sections 39 o 57, and the powers of a receiver appointed under section 43,
47(3) or 53, must not be exercised in the way mentioned in subsection {3)
below in refation to any realisable property —

(&) which is held by the company, and
(b} in relation to which the functions of the Bquidator are exercisable.

(3) The powers muost not be exercised —

(@} s0 as to inhibil the hguidator from exercising his [unctions for the
purpose of disiribuiing properiy io the company's crediiors;

(b} s0 as to prevent the payment out of any property of expenses
(including the remuneration of the liguidator or any provisional
higuidatory properly incurred 1o the winding up in respect of the
property.

(4) But—

(2) nothing in the Insolvency Act 1986 must be taken to restrict (or
enahie the restriction of) the exercise of the powers mentioned in
subsections (2) and (3);

(b) subscctions (2) and (3) do not affect the enforcement of & cherging
order made before the relevant time;

{¢) subsections (2) and (3) do not affect the enforcement of a charging
order in respect of property which was subject to a restraint onder at
the relevant time,

(5) For the purposces of the application of Parts IV and V of the Insolvency
Act 1986 (winding up) to0 a company which the Court of Session has
jurisdiction o wind up, a person is not a creditor in so far as any sum doe to
him by the company is due in respect of a confiscation order.

(6] In this scction “company” means any company which may be woumd
up under the Insolvency Act 1986,
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{7) The relevant time is—

(a) if no order for the winding up of the company has been made, the
time of the passing of the resolution for voluntary winding up;

(b} if such an order has been made, but before the presentation of the
petition for the winding vp of the company by the court such a
resolution has been passed by the company, the time of the passing
of the resolation;

{c} if such an order has been made, but paragraph (b) does not apply, the
time of the making of the order,

{8) In a case where a winding up of a company commenced or is treated as
having commenced before 29 December 1986, this section has effect with
the substitution for references to the Insolvency Act 1936 of references to the
Companies Act 1983,

= (1) Subsections (2) and (3} apply if—

{a} & person acting as an insolvency practitioner seizes o disposes of
amy property in relation 0 which his functions are nol exercisable
because it 13 for the time being subject (0 a restraint order, and

(b) at the time of the seizure or disposal he believes on reasonable
grounds that he is entitbed (whether in purseance of an order of &
court or ctherwise) to seize or dispese of the property.

{2) He is oot lable to any person in respect of any loss or damage
resilting from the seirufe of disposal, except so far as the loss of damage is
cansed by his negligence.

{3) He has a lien on the property or the proceeds of its sale—

(a} for such of his expenses as were incurred in connection with the
liguidation, bankruptey or other proceedings m relation o which he
purported (o make the seizure o disposal, and

{b) for so much of his remuneration s may reasonably be assigned o
his acting in connection with those proceedings.

{4) Subsection {2) does not prejudice the generality of any provision of the
Insolvency Act 1986 or any other Act which confers protection from liability
on him.

(5) If o person ecting as an insolvency practitioner imcurs expenses in
respect of property subject to a restraint onder and does not know (and has no
reasonable grounds to belisve) that the property is subject to a restraint order,
he 15 entitled to puyment of the expenses under section 48(4), 49(3), 54(3) or
55(3) (whether or not he has seized or disposed of the property).

() If a person acting es an insofvency practitioner incurs expenses which
are nok expenses in respect of property subject to a restraint order and which
{but for the effect of a restraint order) might have been met by taking
possession of and realising property subject to the restraint order, be s
entitled to payment of the expenses under section 48(4), 49(3), 34(3) or 55(3)
{whether or not he has seized or disposed of any property).

{7) The expression “person acting as an insolvency practitioner” includes
the official receiver acting as receiver or manager of the property concerned.

4%
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(8} Subject to sobsection (7), the expression “person acting &s an
insoivency practitioner” must be construed in accordance with section 388 of
the Insolvency Act 1986 (interpretation) except that for the purposes of such
construction —

{a) the reference in section 388(2)(a) to a permanent or interim trustee in
sequestration must be taken to include a reference to & trustee in
spquestration;

{b) section 388{5) (which includes provision to the effect that nothing in
the section is to apply to anything done by the official receiver)
must be ignoned.

Comminal
67.~—(1) This section applies if -
(a) adefendant is convicted of an offence by a magisirates” court, and

(b} the prosecutor asks the court © commil the defendant (o the Crown
Court with & view o 4 confiscation opder being considered under
section 4.

(2} In such a case the magistrates” court—

(a) must commit the defendant to the Crown Court in respect of the
offerce, and

(b} may commit him to the Crown Court in respect of any other offence
falling within subsection (3).

(3} An offence falls within this subsection if —

{a) the defendant has been convicted of it by the magistrates” court or
any other court, and
{1} the magistrates’ court has power to deal with lim in respect of it,
{4) If & committal iz made under this section in respect of an offence or
offences—
(a) scction 4 applics accordingly, and
(b) the committal operates as a committal of the defendant @0 be dealt
with by the Crown Court in accordance with section G8.

(3} If & committal is made under this section in respect of an offence for
which (apart from this section) the magistrates” court could have eommitted
the defendant for sentence under section 3(2) of the Sentencing Act (offences
triabbe either way}) the counrt must state whether it would have done so.

{6} A committal under this section may be in custody or on bail.

68, — (1) If a defendant is committed to the Crown Court under section 67 in
respect of an offence or offences, this section applies (whether or not the
court proceeds under section 4),

{2} In the case of an offence in respect of which the magistrates” court has
stated under section 67(3) that it would have committed the defendant for
sentence, the Crown Coori—

(a) must inquire into the circumstances of the case, and

(b) may deal with the defendant in any way in which it could deal with
him if he had just been convicted of the offence on indictment
before it.
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{3) In the case of any other offence the Crown Court—

{a) must inquire into the circumstances of the case, and

(b) may deal with the defendant in anv way in which the magistrates’
court could deal with him if & had jusi comvicted him of the
offence. 5

Compensation

69, — (1) If the following three conditions are satisfied the Crown Court
may order the payment of such compensation as it believes is just,

{2) The first condition is satisfied if a criminal investipation has been
started with regard w an offence and proceedings are not started for the 10
offence.

{3) The first condition is also satisfied if proceedings for an offence are
started against a person and —

{a} they do not result in his conviction for the offence, or
(b)) he is convicted of the offence but the conviction is goashed or he is 15
pardoned in respect of it.

{4) If subsection (2) applies the second condition is that—

(a} in the criminal investigation there has been a serious defaullt by a
person mentioned in subsection (9), and

{b) the investigation would not have continued if the default hed not 20
oecurred.,

(5) If subsection (3) applies the second condition is that—

{a} in the criminal investigation with regard to the offence or in its
prosecution there has been a serious default by a person who is
mentioned in subsection {9, and 2%

(k) the proccedings would not have been started or continued if the
defauft had not occurred.

{6) The third condition is that an application is made under this section by a
person who held reatisable property and has suffered loss in consequence of
anything dome in relation to it- 30

{a) by or in pursuance of an order under this Part, or

{b) by orin pursuance of an order under section 121, 122, 123 or 124(3) or
an order under section 35 of the Proceeds of Crime (Scofland) Act
19495,

{7) The offence referred to in subsection (2) may be one of a number of 35
oifences with regard to which the investigation is started,

{8) The offence referred to in subsection (3) may be one of a number of
offences for which the procesdings are started.

{9 Compensation under this section is pavable to the applicant and —

{a} if the person in default was or was acfing as a member of a police 40
force, the compensation is pavable out of the police fund from
which the expenses of that force are met;

(b) if the person in default was a member of the Crown Prosecution
Service or was acting on its behalf, the compensation is pavable by
the Director of Public Prosecutions: 45
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(c) if the person in defsult was a member of the Serious Frawd Office,
the compensation is payabie by the Director of that Office;

(d) if the person in default was an officer within the meaning of the
Customns and Excise Management Act 1979, the compensation is
payable by the Commissioners of Customs and Excise;

i{e) if the person in default was an officer of the Commissioners of
Inland Revenue, the compensation is payable by those

T0.—(1) This section applies if —
(a) the court varies a confiscation order under section 28 or discharges
one under section 29, and
(k) an application is made to the Crown Court by a person who held

realisable property and has suffered loss as a result of the making
of the order.

(2} The court may order the payment of such compensation as it believes is
just.

{3) Compensation under this section is payvable —
{a) to the applicant;
(b) by the Lord Chancellor.

Enforcement abroad
T1.—(1) This section applies if —

(#) any of the conditions in section 39 is satisfied,

(b} the prosccutor or the Dircctor believes that rcalisable property is
situated in a country or territory outside the United Kingdom (the
receiving country), end

{c) the prosccutor or the Director {as the casc may be) sends a request
for assistance to the Sccretary of State with a view to it being
forwarded under this section.

(21 In a case where no confiscation order has been made, a request for
assistance is a request 1o the government of the receiving country to secure
that any person is prohibited from dealing with realisable property.

(3} In 2 case where a confiscation order has been made and has not becn
satisfied, discharged or quashed, a request for assisitance is a reguest to the
government of the receiving country to secure that—

(a) any person is prohibited from dealing with realisable property;

(b) realisable property is realised and the proceeds are applied in

accordance with the law of the receiving country.

{4) Mo request for assistance may be made for the purposes of this section in
a case where a confiscation order has been made and has been satisfied,
discharged or quashed.

(3 If the Secretary of State believes it is appropriate o do so0 he may
forward the request for assistance o the povernment of the meceiving
country,
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Panr I () If property is realised in pursuance of & request under subsection (3)
the amount ordered to be paid under the confiscation order must be taken to be
reduced by an amount equal to the proceeds of realisation.

(7} A certificate purporting o be issued by or on behatf of the requested
government is admissible as evidence of the facts it states if it states— 5
{a) that property has been realised in pursuance of & request under

subsection (3},
{b) the date of realisation, and
{c} the proceeds of realisation.

{8) If the procecds of realisation made in pursuance of a request wnder 10
subsection (3) are expressed in a currency odher than sterling, they must be
taken 1o be the sterling equivalent caleulated in accordance with the rate of
exchange prevailing at the end of the day of realisation.

Tnterpretation
Criminal lifestyle. T2, —(1) A defendant has a criminal lifestyle if (and only if) the following 15
condition is satisfied.
{2) The condition is that the offence {(or any of the offences) concerned
satisfies any of these tests—
{a} it is a drog trafficking offence;
{b) il is & money lasndering oflence; 20
{ch it is specified in repulations under this section by the Secretary of
State;

{d) it constitutes conduct forming part of a course of criminal activity;
(e} it is an offence committed over a period of at least six months,

{3) Conduct forms part of a course of criminal activity if the defendant has 25

henchited from the conduct and—

{a} in the proceedings in which he was convicted he was convicted of
three or more other offences, cach of three or more of them
constituting conduct from which he has bepefited, or

(b) in the period of six years ending with the day when those 30
procesdings were started {or, if there is more than one such day, the
earliest day) be was convicted on at least two separate oecasions of
an offence constituting conduct from which he has benefited.

Conduct and 73— (1) Criminal conduect is condoct which—
benshit. {a) constitutes an offence in England and Wales, or 35
(b) would comstitute such an offence if it occurred in England and
Wales,

{2) General criminal conduct of the defendant is all his criminal conduct,
and it is immaterial —
{a} whether conduct occumred belore or aller the passing of this Act: 40
(b) whether property constituting a benefit from conduct was obtzined
before or after the passing of this Act.
{3) Particular criminal conduct of the defendant is abl his criminel condwct
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which fafls within the following peragraphs —

(&) conduct which constitutes the offence or offences concermed;

(b} comdoct which constitutes offences of which he was convicted in the
same proceedings as those in which he was convicied of the
offence {or any of the offences) concerned;

(e} conduct which constituies offences which the court will be taking
into consideration in deciding his sentence for the offence or
offences concerned.

(4} A person benefits from conduct if he obtains property as a result of or in
connection with the conduct,

(3}If a persom obtains 4 pecuniary advantage as a mesalt of or in
connection with conduct, he is to be taken to obtain as a result of or in
connection with the conduct a sum of money equal to the value of the
pecuniary advantage,

(6) References 1o property or a pecuniary advantage obtained in
connection with conduct include referemces fo property or & pecuniary
advantage chtained both in that connection and some other.

(T}If & person benefits from conduct his benefit is the value of the
property obtained,

Td,—{1) Subsections {2} and (3) apply if—
(a) mo court has made a decision as to whether the defendant has a
criminal lifestyle, or
(b) acourt has decided that the defendant has a ceiminal lifestyie.
(23 A gift is wainted if it was made by the defendant at any time after the
relevant day.
(3} A gift s also tanted i it was made by the defendant at any time and
wis of property —
(&) which was oblained by the defendant in connection with his general
eriminal conduct, or
{b) which (in whole or part and whether directly or indirectly)
represented in the defendant’s hands property obtained by him in
connection with his general criminel conduct.
{4} Subsection (5) applies if 4 court has decided that the defendant does
not have a criminal lifestyle.
{5) A gift is twinted if it wes made by the defendant at any time after—
(a) the date on which the offence concemed was committed, ot
(n) if there ame two or more offences and they were committed on
different dates, the date of the carfiost.
(6} A gift may be a tinted gift whether it was made before or after the
passing of this Act.
(T} The relevant day is the first day of the period of six years cnding
with—

(a) the day when proceedings for the offence concerned were started
against the defendant, or

Parr T
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{b) if there are two or more offences and proceedings for them were
started on different days, the carfiest of those days.

75.—(1) If the defendsnt transfers property to another person for a

consideration whose valoe is significantly less than the value of the
consideration provided by the defendant, be i to be treated as making o gift. 5

{(2) If subsection {1) applies the property given is to be treated as such

share in the property transferred as is represented by the fraction —

{a) whose numerator is the difference between the two values mentioned
in subsection (1), and

(b} whose denominator is the value of the consideration provided by the 10
defendant.

{3) References 1o a recipient of a tainted gift are to a person to whom the

defendant has made the gift.

6. — (1) This section applies for the purpose of deciding the value at any

time of property then held by a persom, 15

{2) Tts value is the market valoe of the property &t that time,
{3) But if at that time another persen holds an interest in the property its

value, in relation to the person mentioned in subsection (1), is the markes
velue of his interest at that time, ignoring any order listed in subsection (4).

{4) The orders are— n

{a} a charging crder;

{b) a charging order under section 9 of the Drug Trafficking Offences
Act 1986, section T8 of the Criminal Justice Act 1988 or section 27 of
the Drug Trafficking Act 1994,

{3) This section has effect subject to sections 77 and 6. 25

T7.—(1) This section applies for the purpose of deciding the value of

property obtained by a person as a result of or in connection with his
criminal conduct, and the material time is the time the court makes its
decision.

{2) The value of the property at the material time is the greater of the 30

following —

{a} the vahue of the property (at the tme the person obtained it) adjusted w
take account of later changes in the value of money;

(b) the walue (at the material tme) of the property found under
subsection (3} 35

{3) The property found under this subsection is as follows —

{a} if the person holds the property obtained, the property found under
this subsection is that property;

{b) if he holds no part of the property obtained, the property found under
this subsection is any property which directly or indirectly 0
represents it in his hands;

{c) if he holds part of the property obtained, the property found under
this subsection is that part and any property which directly or
indireetly Tepresents the other part in his hands,
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{4} The references in subsection (2)a) and (b) to the value are to the value Pamt 11
found in accordance with section 76,

T8.—(1) The value at any time (the matenal time) of a tainted gift is the  Valwe of ininted
greater of the following— gills,
L (a} the valuc (at the time of the gift) of the property given, adjusted to
take account of later changes in the value of money;
(b) the value (at the mzterial time) of the property found under
subsection (2).
(2) The property found under this subsection is as follows—
i (a} if the recipient holds the property given, the property found under
this subsection is that property;

(b) if tike recipient holds no part of the property given, the property
found wnder this subsection is any property which directly or
indirectly represents it in his hands;

15 (c) if the recipient holds part of the property given, the property found
under this subsection is that part and any property which direcily or
indirectly represents the other part in his hands.

(3) The references in subsection (1Wa) and (b) to the value are to tee value
foaind in accordance with section 76,

20 T9. Property is free unless an order is in force in respect of it under— Frec praperty.
(&) section 27 of the Misuse of Drugs Act 1971 (forleiture orders), 197 . 38,
(b} section 143 of the Sentencing Act (deprivation orders),
(c) section 23 or 111 of the Terrorism Act 2000 (forfeiture orders), 2000 e, B
(d) section 223 or 436 of the Criminal Procedure (Scotland) Act 1975 1975 ¢ 21
5 (forfeiture of property), or
(e} Part IT of the Proceeds of Crime (Scotland) Act 1995 (forfeiture of 1995 ¢, 43,

property ascd in crime).
80. Realisable property is— Realizahle
(@) any free property hebd by the defendant; property.

30 {b) any free property held by the recipient of a tainted gifi.

81. (1) Propesty iz all property wherever situated and includes — Propesty: generl
{a) money: provisions,
(b} all forms of real, personal, beritable or moveable property;
() things in action and other intangible or incorporeal property.
3§ (2) The following rules apply in relation to property —
(&) property is held by o person if he holds an interest in it
(h) property iz aobtained by a person if he obtains an interest in it;
(¢} property is mansfomed by one person to another if the firse one
transfers or grants an interest in it to the second;

40 (d) references to property held by a person inclede refercoces to
property vested in his trustee in bankruptcy, permanent or interim
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trustes (within the meaning of the Bankmuptcy (Scotland) Act 1985)
ar liguidator;

{c) references to an interest held by a person beneficially in property
include references to an interest which would be held by him
bencficially if the property were not so vested; 5

(f} references to an interest, in relation to property, include references to a
right.

(1) Proceedings for an offence are started —

{a} when a justice of the peace issues a summons or warrani under
section 1 of the Magistrates” Courts Act 1980 in respect of the 10
offence;

{b) when a person is charged with the offence afier being taken imto
custody without a warrant;

{c} when a bill of indictment is preferred under section 2 of the
Administration of Justice (Miscellaneous Provisions) Act 1933 ina 15
case falling within subsection (2)(b) of that section (preferment by
Couit of Appeal or High Court judge).

{2) If more than one time is found ander subsection (1) in relation 1o
procesdings thev are started at the earliest of them.

(NI the defendant s acguitted on all counts in proceedings for an 20
offence, the proceedings are concluded when he is scquitted.

{4) If a confiscation order is made against the defendant in proceedings for
an offence (whether the order is made by the Crown Court, the Court of
Appeal or the House of Lords) the proceedings are concloded —

{a} when the order is satisfied or discharged, or 25

{b) when the order is quashed and there is oo further possibility of an
appeal against the deciston to guash the order.

(5) If the defendant is convicted on one or more counts in proceedings for
an offerce but the Crown Court decides not to make a confiscation order
against him, the following rules apply— 30

{a} if an application for leave to appeal under section 30(2) is refused,

the proceedings are concluded when the decision to refuse is made;

(b) if the time for applying for leave to appeal under scction 30(Z)
expires without an application being made, the proccedings are
concluded when the time expires; s

{c) if on appeal under scction 32) the Court of Appeal confirms the
Crown Court’s decision, and an application for leave to appeal
under section 32 s refused, the procecdings are concluded when
the decision to refuse is made;

(d) if on appeal under section 30(2) the Court of Appeal confirms the <0
Crown Court’s decision, and the time for applying for leave to
appeal under section 32 expires without an application being made,
the proceedings are concluded when the fime expires,;

{e} if on appeal under section N2} the Court of Appeal confirms the
Crown Court’s decision, and on appeal under section 32 the House 45
of Lords confirms the Court of Appeal’s decision, the proceedings
are concluded when the House of Lords confirms the decision;
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(f) if on appeal under section 30(2) the Court of Appeal directs the
Crown Court to reconsider the case, and on reconsiderstion the
Crown Court decides not to make a confiscation order against the
defendant, the procesdings are concluded when the Crown Court
makes that decision.

(6} In applying subsection {5) any power to extend the time for making an
application for leave to appeal must be ignored.

{71 1In applying subsection (5) the fact that a court may decide on a later
occasion to make a confiscation order against the defendant must be ignored.

—{1} An application under section 18, 19, 26 or 27 is conchided —

{8) in a case where the court decides not to make & confiscation order
against the defendant, when it makes the decision;

{b) in a case where a confiscation order is made against him as & resukt of
the application, when the order is satisfied;

(c) in a case where the application is withdrawn, when the person who
made the application notifies the withdrawal to the court to which
e application was made.

(2} An application under section 20 of 21 is concluded —

(@) in a case where the court decides not (o vary the confiscation order
concerned, when it makes the decision;

(b} in & case where the court varies the confiscation order as a result of
the application, when the order is satisfied;

()} in a case where the application is withdrawn, when the person who
mide the application notifies the withdrawal o the court to which
the application was mide.

—i 1) A confiscation order is satisfed when no amount is due ander 10

{2) In applying section B3 [or the purposes of sections 63(6) and (7) and

64(T) and (8) a confiscation order is also satisfied when the defendani against

whaom it was made has served a term of imprisonment or detention in default of
payment of the amount due under the order.

(31 A confiscaton onder is subject (o appeal wntil there is oo [urther

possibility of an appeal on which the order could be vaned or quashed; and

for this purpose any power Lo grant leave 1o appeal oul of Ume must be
ignored.

85.—(1) Bach of the [ollowing offences under the Misuse of Drugs Act
1971 1% a drag irafficking offence —

(g} an offence under section (2} or (3) (production and supply of
controlled drugs);

(b) an offence under section 5(3) (possession of controlled drugs);

(c} an offence under section 8 (permitting certain activities);

{d) an offence under section 20 (assisting in or inducing commission
outside UK of offence panishable ander a corresponding law).
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{2) An offence is a drug mafficking offence if—

{a) it is an offence under section SIN2) or (3), 6B(2) or 170 of the
Customs and Excise Management Act 1979 (import, export and
fraudulent evasion), and

(b} it is an offence in connection with a prohibition or restriction on 5
importation or exporiation which has effect by virlue of section 3
of the Misusze of Dmugs Act 1971,

{3 Each of the following offences under the Criminal Justice
{International Co-operation) Act 1990 is a drug trafficking offence —

{a} an offence under section 12 (manufacture or supply of substance 10
specified in Schedule 2 to that Act);

{b) an offence under section 19 (using ship for illicit traffic in controlled
drugs).

{4) Each of the following is a drog trafficking offence—

(a} an amempt, conspiracy or incitement to commit any of the offences 15
falling within subsections (1) to (3) above;

(b) aiding, abelting, counselling or procurng the commission of any of
those alfences.

86.—(1) An offence under section 311, 312 or 313 is a money laundering
offence, 20
(2) Each of the following is a money laundering offence—
{a} &n attempt, conspiracy or incitement to commit an offence specified
in subsection (1);
(b)) aiding, abetting, counselling or procuring the commission of en
offence specified in subsection (1), 25

87.—(1) A reference to the offence (or offences) concerned must be
constreed in accordance with section 4(9).

{2) A reference to a constable includes a reference o sn officer
commissioned by the Commissioners of Customs and Excise under section
6(3) of the Customs and Excise Management Act 1979, 30

(3) A criminal investigation is an investigation which police officers or
other persons have a duty to condoct with & view to it being ascertained
whether o person should be charged with an offence.

{4) A defendant is a person against whom proceedings for an offence have
been started (whether or not he has been convicted). 3%
(5) A reference to sentencing the defendant for an offence includes &

reference to dealing with him otherwise in respect of the offence.

{6) The Sentencing Act is the Powers of Criminal Courts (Sentencing) Act
2000

{7) The following paragraphs epply o references to orders— 4l

{a) a confiscation order s an order under section 4;
(b)) & restraint order is an order under section 40;
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(c) acharging order is an order under section 41.
{8) Sections 72 to 86 and this section apply for the purposes of this Part.

Cieneral

88, —(1) An appeal to the Court of Appeal under this Part lics only with
the leave of that Court,

{2} Subject to mies of connt made under section 53(1) of the Supreme
Court Act 1981 (distribution of busincss between civil and criminal
divisions) the criminal division of the Court of Appeal is the division—

(a) to which an appeal to that Court under this Part is to ke, and
(b} which is to exercise that Court’s jurisdiction wnder this Part.

(3} In relation to appeals to the Court of Appeal under this Pam, the
Secretary of State may make an order containing provision corresponding to
any provision im the Criminal Appeal Act 1968 (subject to any specified
rmodifications).

89.—(1) Section 33(3) of the Criminal Appeal Act 1968 (limitation on
appeal from criminal division of the Court of Appeal) does not prevent an
appeal o the House of Londs under this Part,

(2} In relation to appeals to the House of Lords under this Part, the
Secretary of State may make an order confaining provision corresponding to
any provision in the Criminal Appeal Act 1968 (subject to any specified
modifications).

90, In relation to—

{a) procesdings under this Part, or

(b) receivers appolinted under this Past,
Crown Court Rules may make provision comesponding 1o provision i Civil
Procedure Rules.
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ParT 1L
CONFISCATION: SCOTLAND

Confiscation orders
91.—(1) The court may act under this section if the following three
conditions are satisficd,
{2) The first condition is that an accused falls within ecither of the
following paragraphs —
(a) he is convicted of an offence or offences, whether in solemn or
summary procesdings, or
{b) in the case of summary procesdings in respect of an offence (without
proceeding to conviction) an order is made discharging him
absolutely,

{3) The second condition is that the prosecutor asks the court to act under
this section—
{a} in proceedings on indictment, when the prosecutor moves for
sentence of, if the accused is remitted for sentence under section
195 of the Criminal Procedure (Scotland) Act 1995 (“the Procedure
Act™, before sentence is pronounced;

{b) in summary proceedings, following the conviction of the accused.

{4) The third condition is that the court decides o order some disposal in
respect of the accused; and an absolute discharge is a disposal for the
purpose of this subsection.

{5) If the court acts under this section it must proceed as follows—

(&) it must decide whether the accused has a criminal [festyle;

(b} if it decides that he has a criminal lifestybe it must decide whether he
hus benefited from his general criminal conduct;

(e} if it decides that he does not have a criminal lifestyle it must decide
whether he has benefited from his particular criminal conduct.

{6) If the court decides under subsection (5)(h) or {c) that the accused has
benefited from the conduct referred to—

{a} 1t must decide the recoverable amount, and
{h) it may make an order (a confiscation order) requiring him to pay an
amount not excecding the recoverable amount.

{7) The standard of proof required to decide any question arsing under
subsection (53 or () is the standard applicable in civil procecdings.

{#) The first condition is not satisfied if the accused absconds (but section
109 may apply).

{%) For the parposes of any appeal or review, an order under this section is a
senicnce.

{10y References in this Part to the offence (or offences) concerned are o
the offence (or offeaces) menticned in sabsection (2).

n
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(11) In this section and sections 92 to 116 “the court” means the High
Court of Justictary or the sheriff.

92, Where the court decides to make a confiscaton order, it must make
the order before—
() imposing a fing on the accused, or
(b} making any order involving a payment by him, other than a
compensstion order under section 249 of the Procedure Act,
in refation to the offence (or any of the offences) concerned.

93,—(1) The recoverable amount for the purposes of section 91 is an
amount equal to the accused’s benefit from the conduct concerned.

{2y But if the available amount is less than that bepefit the recoverable
amaount is-—
(a) the available amount, or
(b} & nominal amount, if the available amount is nil.

(3) The court—

{a) must include in the confiscation order a statement of its findings as o
the matiers relevant for deciding the available amount, if thai
amounil 18 less than the accused's benefit from the conduct
concerned;

(b} may inclede such a statement, in any other case.

84, —(1) If the court is acting under section 91 this section applies for the
purpose of —
(a) deciding whether the accused has benefited from condoct, and
(b} deciding his bencfit from the conduct,

(2} The court must take account of —
{a) conduct occurring up to the time it makes its decision;
(b} property obtained up to that time.

(3} I the conduct concerned is general criminal condact the court must
deduct the aggregate of the following amounts —

(a) the amount ordered to be paid under each comfiscation order
previously made against the accused;

by the amount ordered to be paid under each confiscation order
previously made against him umder the Drug Trafficking Offences
Act 1986, Part I of the Criminal Justice (Scotiand) Act 1987, Part
%1 of the Criminal Justice Act 1988, Part 1 of the Drug Trafficking
Act 1994, Part | of the Proceeds of Crime {Scotland) Act 1995 or
Part IT of this Act.

95.—(1) For the purposes of deciding the recoverable amount, the
available amount is the aggregate of —

(a) the wotal of the velues (sl the time the confiscation order is made) of
all the free property thea held by the accused minus the iotal
gmount payable in pursvance of obligations which then have
priotity, and
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{b) the total of the values (at that time) of all tainted gifts.
(2) An obligation has prionity if it is an obligation of the accused —

{a) to pay an amount due in respect of a fing or ather order of & court
which was imposed or made on conviction for an offence and at
any time before the confiscation order is made, or

(b)) to pay a sum which would be—

(i) a preferred debt if the accused’s estate were sequestrated
on the date of the confiscation order, or

{ii) a preferential debt if his winding up were ordered on that

{3) In subsection {2)—
“preferred debi” has the meaning given by section 5I(2) of the
Bankrapicy (Scotland) Act 1985;
“preferential debt™ has the meaning given by section 386 of the
Insolvency Act 1986,

96.— (1) Where the court decides under section 31 that the accused has a
criminal lifestyle it may make the following four assumptions for the
puzrpose of —

{a} deciding whether be has benefited from his peneral criminal conduct,
and

(b)) deciding his benefil from the conduct.
{2) The first assumplion is that any property trans{erred to the accused at
any time alter the relevant day was obtained by him—
{a} ms aresult of his peneral criminal conduct, and
{b) at the earliest time he appears to have held it
{3) The second assumption is that any property held by the accused at any
time after the date of conviction was obtained by him—
{a) as & resuit of his peneral criminal conduct, and
(k) at the carlicst time he appears to have held it
{4) The third assumption is that any cxpenditure incurred by the accuscd
at any time after the relevant day was met from property ohtained by him as 2
result of his general criminal conduct.
{5) The fourth assumption is that, for the purpose of valuing any property

oained (or assumed 10 have been obtained) by the accused, he obtained it
free of any other interests in it

() But the court must not make any of those assumptions in relation to
particular property or expenditure if the assumption is shown to be incorrect.
{7 If the court docs not make one of more of those assumptions it roest
state its reasons,

(#) The relevant day is the first day of the period of six years ending
with—

{a} the day when proceedings for the offence concerned were instituted

against the accused, or

]
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(b} if there ere two or mose offences and proceedings for them were
instituted on different days, the earliest of those days.
(93 The date of conviction is—
(a) the date on which the accused was convicted of the offence
or

(b) if there are two or more offences and the convictions are on different
dates, the date of the latest,

97.—(1) If the court decides to make a confiscation order it must act as
mentioned in subsections {2) and (4) in respect of the offence or offences
concerned.

(2) The cour? must take acconnt of the confiscation order before —

{a) it imposes a fine on the accused, or
{b) it makes an order falling within subsection {3).

(3} These orders fall within this subsection—

(a) an order involving payment by the accused, other than a
compensation order under section 249 of the Procedure Act,

(b} an osder under section 27 of the Misuse of Drugs Act 1971
(Torfeiture orders);

{&) an order under Part I of the Proceeds of Crime (Scotland) Act 1995;

(d) an order under section 23 of the Terrorism Act 2000 (forfeiture
orders).

(4} Subject to subsection (2), the court must leave the confiscation order
out of account in deciding the appropriste sentence for the accosed.

() Subscction (&) applies if a court makes both a confiscation order and &
compensation order under section 249 of the Procedure Act against the same
person in the same proceedings.

() In such a case the court must direct that the compensation is to be paid
out of any sums recovered under the confiscation order,

(7} Mo enactment restricting the power of a court dealing with an accused in
a particelar way from dealing with him also in any other way shall by reason
only of the making of a confiscation order restrict the court from dealing
with the sceused in any way it thinks appropriate in respect of an offence.

Procedural matters

98.—(1) The court may postponc proccedings under section 91 for a
specified period; and & period of postponement may be extended.

(2) A perind of pﬂsqmmr;nt (incloding one as extended) must not end
after the permitted period ends

(3) But subsection (2) dms not apply if there are exceptional
circumstences.

(#) The permitted period is the period of two years starting with the date of
conviction,

() But if—

(a) the accused appeals against his conviction for the offence {or any of
the offences) concerned, and
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{b) the perind of three months (starting with the day when the appeal is
determined or otherwise disposed of) ends after the period found
under subsection (4),

the permitted period is that period of three months,
{6) A postponement or extension may be made— 5

{a) on application by the accused;

{b) on application by the prosecutor;

{c} by the court of its own motion,

{7) The date of conviction is—

(a) the date on which the accused was convicted of the offence 10
concerned, or

(b) if there are iwo or more offences and the conviclions were on
different dates, the date of the latest.

99— (1) If the courl postpones procesdings under section 91 iU may
procesd W sentence the accused for the offence {or any of the offences) 15
concerned.

(2) Subsection (1) is without prejudice to sections 201 and 202 of the
Procedure Act.

{3) In sentencing the accused for the offence {or any of the offences)
concerned in the postponement pertod the courl must nol— 0

{a} impose a fine on him, or
{b) make an order falling within section 97(3).

{4) If the court procesds to sentence the accused under subsection (1),
section 92 does not apply.

{5) Where the court postpones proccedings under section 91 following 25
conviction on indictment, section 108(1} of the Provedure Act (intimation of
intention to appeal against conviction or conviction and sentence) has effect
as if the reference to the final determination of the proceedings were a
reference to the relevant day.

{6) Despite subsection (5), the accused may appesl under section 106 of 30
the Procedure Act against any confiscation order made, or any other sentence
passed, after the end of the postponement period, in respect of the
conviction,
{7) Where the court postpones proccedings under section 91 following
summary conviction— 35
{a) section 176(1) of the Procedure Act (stated case: manner and time of
appeal) has effect in relation to &n appeal under section 175(2)(a) or
{d) as if the reference to the final determination of the proceedings
were & refercnce to the relevant day, and

(1) the draft stated case in such an appeal must be prepared and isswed <0
within 3 weeks of the relevant day.,

{8) Despite  subscction (7), the accused may appeal under section
175(2)(h}, and the prosecutor may appeal under section 175(3)(0), of the
Procedure Act against any confiscation order made, or any other senicnce
passcd, after the end of the postponement period, in respect of the 45
conviction,
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(4) The relevant day is—

{a) in the case of an appeal against conviction where the court has
senfenced the accused under subsection (1), the day on which the
postponement perind commenced;

{b) in any other case, the day on which sentence is passed in open court.

(10) The postponement period is the period for which proceedings under
section 91 are postponed.

100, — (1) If the court is proceeding under section 91 the prosecutor mast,
within such period as the court may specify, give the court a statement of
information.

{2} If the prosecutor believes the accosed has a criminal lifestyie the
statement of information is a statement of matters the prosecutor believes are
relevant in connection with deciding these issues—

{a) whether the accused has & criminal lifestyle;
{b} whether he has benefited from his general criminal condact;
(&) his benelit from the conduct.

(31 A statement under subsection (2} must inclode information the
prosecutor believes is relevant in connection with applying the assomptions
in section 0.

(4} If the prosecutor does not believe the accused has & criminal lifestyle
the statement of information 18 a statement of matters the prosecutor believes
are relevant in connection with deciding these issues—

{a) whether the accused has benefited from his particular criminal
conduct;
(b) his benefit from the conduct.

{5) If the prosecutor gives the court a statement of information he may at
any time give the court a further statement of information.

100, —(1} If the prosecutor gives the court u statement of information and
the court is satisfied that he has served a copy on the accused, the court may
order the sccused —

{a) to indicate (within the penod it orders) the extent to which he
accepts each allegation in the statement, and

(b} so far as he does not accept such an allegation, to give particulars of
any matters he proposes to rely on.

{2} If the accused accepts to any extent an allegation in a statement of
information the court may treat his acceptunce a5 conclusive of the matters to
which it relates for the purpose of deciding the issues refemed to in section
100(2) or (4) (25 the case may be).

{3} Subsection (2) is without projudice to scction 256 of the Procedure
Act.

(4} If the accused fails in eny respect to comply with sn order under
subsection (1) he may be treated for the purposcs of subsection (2) as
accepting every allegation in the statement of informetion apart from—

(a) any allegation in respect of which he has complicd with the
requircment;
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{b) any allegation that he has a criminal lifestyle;
{c) any allegation that he has benefited from his general or particular
criminal .
{3) Where—
{a} an aliegation in a statemsent of information iz challenged by the
accused, or
{b) the matters referred to in subsection (b} are challenged by the
Prosecuton,
the court must consider the matiers being challenged at a hearing,

{ty) The judge presiding at the hearing may, if be is not the trial jodge and he
considers it in the interests of justice to do so, adjourn the hearing to a date
when the trial jodge is available,

{7) If the court makes an order under this section it may at any time vary it
by making another one.

{8) No acceptance under this section that the accused has benefited from
conduct is admissible in evidence in proceedings for an offence.

102.—{1) For the purpose of obtaining information to help it in carrying
out its functions under section %1 the court may at any time order the
accused to give it information specified in the order.

{2) An order under this section may require all or a specified part of the
information o be given in & specified manner and before a specified date.

{3) If the accused fails without reasonable excuse to comply with an order
under this section the court may draw such inference as it thinks appropriate.

{4) If the prosecutor accepts (o any extent an assertion made by the
accused —

{a} in giving information required by an order under this section, or

(b) in any other statement given o the court in relation o &ny matler

relevant to deciding the available smount under seciion 95,

the court muy Ereat the acceptance as conclusive of the matters to which it
relates.

(5) If the court makes an order under this section it may at any time vary it
by making another order.

Reconsideration
103.—(1) This section applies if—

{a) the first condition in section 91 is satisfied but the court has not
proceeded under that section,

{b) the prosecutor has evidence which was not available to him on the
date of conviction,

{ch as soom as practicable and before the end of the period of six years
starfing with the date of conviction the prosecutor applies to the
court to consider the evidence, and

{d) after considering the evidence the court thinks it is appropriate for it to
procesd ander section 91,

15
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{2} The court may proceed under section 91, and when it does so
subsections (3) to (6) below apply.
{3} If the court has atready sentenced the accused for the offence (or any of
the offences) concerned sections %1(4) and 92 do not apply.
{4) Section 94{2) does not apply, and the rules applying instead are that
the court must take socount of —
(a) conduct occurring before the relevant date;
(b) property obtained before that date;
(¢} property obtained on or after that date if it was obtained as a result of or
in connection with conduct oocurring before that date,
(51 In relation to the assumpiions that the court may make under section
gﬁ_
(a) the first and secomd assumptions do not apply with regard to property
first held by the accused on or after the relevant date;

(b} the thind assumption does not apply with fepard o expenditure
incurred by him on or after that date;

() the f(ourh assumption does nol apply with regard (o property
obtlained (or assumed w have been oblained) by kim on or aller tha
date.

(6} In proceeding under section 91(6)b) the court must have regpard in
particular to—

(&) any fine imposed on the accused in respect of the offence (or any of
the offences) concerned;

(k) any order which falls within section 97(3) and has been made against
him in respect of the offence (or any of the offences) concemmed;

(c) any compensation order which has been made against him in respect
of the offence (or any of the offences) concemed under section 249
of the Procedure Act.

{7} The relevant date is—

(&) if the court made a decision not to proceed ander section 91, the date of
the decision;

(b} if the court did not make such a decision, the date of the conviction.

(8) The date of conviction is—

(&) the date on which the accused was convicted of the offence

concerned, or

(b) if there are two or more offences and the convictions were on
different dates, the date of the latest,

(93 In this section references (o the court are w0 the court which had
jurisdiction in respect of the offence or offences concerned to make a
confiscation order.

104.—(1} This section applies if the following two conditions are
satisfied.
(2} The fiest condition is that in proceeding under section 91 the court has
decided that—
(&) the accused has a critminal lifestyle but has not bencfited [rom his
general criminal conduct, or
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Parr I {b) the accused does not have & criminal lifestyle and has not benefited
from: his particular criminal conduct.
{3) The second condition is that—

{a} the prosccutor has evidence which was not available to him when the
court decided that the accused had not henefited from his general or 5
particular criminal conduct,

(b) as spon as practicable and before the end of the period of six vears
starting with the date of conviction the prosecutor applies to the
court to consider the evidence, and

{c} after considering the evidence the court concludes that it would kave 10
decided that the accused had benefited from his general or
particular criminal conduct {as the case may be) if the evidence had
been available to it

{4) Tf this section appiies the court—

{a) must make a fresh decision under section 901(5)b) or (¢} as to 15
whether the accused has bepefited from his general or particular
criminal condoct (as the case may be);

{b) may make a confiscation order under that section.

{5) Subsections (6) to (9) below apply if the counl proceeds snder section
91 in pursuance of this section. 20

(6] If the court has already sentenced the accused for the offence (or any of
the offences) concerned sections 91(4) and 92 do not apply.

{T) Section 94(2) does not apply, &nd the rules applyving instead are dhat
the conrt must take aceoust of —

(o) condect ocourring before the date of the original decision that the 25
accused had not benefited from his general or particular criminal
conduct;

{b) property obtuined before that date;

{c) property ohtained on or after that date if it was obtained a5 a result of or
in connection with conduct occurring before that date, 30

{8) In relation to the assumptions that the court may make under section

{a) the first and second assumptions do not apply with regard to property
first held by the accused on or after the date of the original decision
that the sccused had mot bemefited from his general or particular 35
criminal conduct;

(b} the third assumption docs not apply with regard to expenditure
imcurred by him on or after that date;

{c) the fourth assumption does not apply with regard to property
obtained {or assumed to have been obtained) by him on or after that 40
date,

(9 In proceeding under section 91{6KR) the cour must have regard in
particular to—
{a} any fine imposed on the accused in respect of the offence (or any of
the offences) concerned; 45
(b) any order which falls within section 97(3) and has been made against
i in fespect of the offence (of any of the offences) concemed;
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{c) any compensation order which has been made against him in respect
of the offence (or any of the offences) concemed under section 249
of the Procedure Act.

{1(}) The date of conviction is the date found by applying section 103(8).

{11) In this section references to the court are to the coart which hed
jurisdiction in respect of the offence or offences concerned to make a
confiscation order,

105.— (1) This section applies if —

(a) & court has made a confiscation order,

(b) the prosecutor believes that if the conrs were to find the amount of
the accused’s benefit in parsuance of this section it would exceed
the amount found as his benefit for the purposes of the order,

(c) as soon as practicable and before the end of the period of six years
starting with the date of conviction the prosecutor applies to the
court o consider the evidence om which his belief is based, and

(d) after considering the evidence the court thinks it is appropriate for it o
proceed under this section.

(2} The court must make a new calculation of the accused’s benefit from
the conduct concerned, and when it does so subsections (3) o (5) below
apply.

(3} Section 94(2) does mod apply, and the rules applving instead are that
the court must take account of —

(a) condect occurting up to the tme it decided the aceused's benelit for
the purposes of the confiscation order;

(b} property obtained up W that Gme;

(c) property obtained after that time if it was obtainsd as a result of or in
connection with conduct cccurming before that time.

(43 In applying section $4(3) the confiscation order must be ignored.

(5) In relation to the assumptions that the court may make under section

(a) the first and second assumptions do not apply with regard to property
first held by the accused after the tme the court decided his benefit
for the purposes of the confiscation order;

(b) the third assumption does not apply with regard to expenditure
incurred by him after that time;

(ch the fourth assumption does not apply with regard to property
obtained {or assumed to have been obained) by him after that time,

(65) If the amount found wnder the new calculation of the accused"s benefit
excecds the amount found as his benefit for the purposes of the confiscation
order the court—

(a) must make a new calculation of the recoverable amount for the
purposes of section 91, and

(b} if it exceeds the amount calculated as the recoverable amount when
the confiscation order was made, may vary the order by substituting
for the amount required (0 be paid under it such amount as it thinks is
Jjust,
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Pagt [0 {7) In appiying subsection (6)(a) the court must—
{a) teke the now calculation of the accused’s benefit;
(b) apply section 95 as if references to the time the confiscation order is
made were to the tume of the new calculation of the recoverable

amount and as if references o the date of the confiscation order 5
were to the date of that new calculation.

{#) In appiving subsection (6}b) the court must have regard in particular
m_
{a) any fine imposed on the accused for the offence (or any of the
offences) concerned; 10
{b) any order which falls within section 97(3) and has been made against
him in respect of the offence (or any of the offences) concemed.
{9 In deciding vnder this section whether one amount exceeds another the
court must take account of any change in the value of money,

{10 The date of conviction is the date found by applying section 103(8). 15

Order made: 106, (1) This section applies if —
wﬂf {a) a court has made a confiscation order,
{b) the amount required to be paid was the smount found under section
93(2). and

{c} the prosscutor, or an administrator appointed under section 123 or 20
124(3), applies to the court to make a new calculation of the
availeble amount.

{2)In a case where this section applies the court must make the new
calcolution, and in doing so it most apply section 95 as if references to the
time the confiscation order 15 mede were to the time of the new calculation 25
and as if references to the dote of the confiscation order were to the date of
the new calculation.

{31 If the amount found under the new caleulation exceeds the amount
found es the evailable amount for the purposes of the confiscation order the
court may vary the order by substituting for the amount required to be paid 30
such amount as—

{a} it thinks is just, but
{b) does not exceed the amount found (when the confiscation order was
made) a5 the accused's benefit from the conduct concemed.

(#4) In arriving af the just amount the court must have regard in particular 35
to—

{a} any finc imposcd on the accused for the offence (or any of the
offences) concerned;

(b) any order which falis within section 97(3) and has been made against
him in respect of the offence (or any of the offences) concemed, 40

{3) In deciding under this section whether one amount exceeds another the
court must take account of any change in the value of money.

Tnadequicy of 107.—(1) This section applies if—
available amount. {a) & court has made a confiscation order, and
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(b) the accosed, the prosecutor or en administrator appointed wnder
section 123 or 124(3) applies to the court to vary or discharge the
order under this section.

{2} In such a case the court must recalculate the available amount under
section 95, but substituting for references to the time the confiscation order is
made references to the time the calculation 15 made.

(33 I the court finds that the available amount {as so calcolated) is
inadequate for the payment of any amount remaining to be peid under the
confiscation order it may—

{a) wary the order by substituting for the amount required to be paid
such smaller amount as the court thinks is just, or

(b} discharge the order.

(4} If a person’s estate hias been sequesirated or he has been adjudged
hankrupt the court must take into account the extent to which realisable
property held by him may be distributed among creditors.

(5} The court may disregard any inadeqoacy which it thinks is attributable
(wholly or partly} to anything done by the accused for the purpose of
preserving properiy held by the recipient of a tainted gift from any risk of
realisation under this Part.

108, —(1) This section applies if —
{a) the court proceeds under section @1 in pursuance of section 103 or
104, or
(b} the prosecator applies under section 1035, 06 or 107,

(2) In such a case—
(a) the prosecutor must give the court a staternent of information within
such pericd as the court may specify;
(b} section 100 applies sccordingly (with approprate modifications
where the proseculor applies under section 105, 106 or 107);

(c) sections 10T and 102 apply accordingly.

Accused absconds
108, — (1) This section applies if an accused absconds after—
(a) ke is convicted of an offence or offences, whether in solemn or
summary proceedings, or

(b} in the case of summary proceedings in respect of an offence (without
procecding to conviction) an order i made discharging him
ahaointely.

(Z}If this secction applics the court may, on the zpplication of the

prosecutor, proceed under section 91 in the same way as it may proceed if
the conditions there mentioned are satisficd; but this is subject to subsection

40 (3}

(3) If the court proceeds under section 91 as applied by this section, this
Part has effect with these modifications —
(a) any person the court thinks is likely 1o be affectad by an order under
secticn 91 is entited to appear before the court and make
representations;
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Pagt [0 (b) the court must not meke an order under section 91 unless the
prosecutor has taken reasonable steps to contact the accused;
{c) section 91(10) applics as if the reference o subsection (2) were to
subsection (1} of this section;
{d) sections 9%, 100(3), 101 and 102 do not apply; 5
(e} sections 103, 104 and 105 do not apply while the accused is sfill an
absconder.
{4) Once the accused has ceased 1o be an absconder section 103 has effect as
if subsection {1)(a} read-—

“{a) in & case where section 109 applies the court did not procesd 10
under section 91,7,

Accused neither 110, — (1) This section applies if—
Fouviced nor {a} proceedings for an offence or offences are instituted apainst an
) accused but are pot concloded,
{b) he absconds, and 15
{c} the period of two years (starting with the day the court believes he
absconded) has ended.

(2) If this secilon applies the couri may, on an applicaiion by the
prosecutor, proceed under section 91 in the same way as it may proceed il
the conditions there mentioned are satisfied; but this is subject 1o subsection 20
(3.

{3) If the courl proceeds under section 91 as applied by this section, this
Part has effect with these modifications —

{a} eny person the court thinks is likely to be affected by an order under
section 91 is entitled to sppesr before the court and make 25
representutions;

(b) the court must not meke an order under section %1 unless the
prosecutor has taken reasonable steps to contact the accused;

{c) scction 91(10) applics as if the reference w subsection (2) were to
subsection (1) of this section; 30

{d) sections 96, 10003}, 101 and 102 do not apply;

(e} sections 103, 104 and 105 do not apply while the sccused is still an
ahsconder,

{4) Subsections (5) and (6) apply once the accused has ceased to be an
scomder,

ah 35

{3) Section 103 has effect as if subsection (1}a) read—
“(a) in a case where section 110 applies the court did not proceed
under section 91,7,

{6) Sections 103, 104 and 105 have effect as if references to the date of
conviction were to— 40
{a} the day when proceedings for the offence were instituted against the

accused, or
(b) if there are two or more offences and proceedings for them were
instituted on different days, the earliest of those days.
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(7 -
(2) the court makes an order under section 91 as applied by this section,
and
(b} the accused is later convicted of the offence (or any of the offences)
concermed,

section % does not apply so far as that conviction is concerned.

111, —(1) This section applies if—

{a) the court makes a confiscation order under section 31 as applied by
section 110,

(b} the accused ceases 1o be an absconder,

() he believes that the amount reguired 1o be paid was too large (laking
the circumsilances prevailing when the amouwnt wies found [or the
purposes of the order), and

(d) before the end of the period of sin years starting with the date on
which the order was made he applies to the court to consider the
evidence on which his belief is based.

(2)If (after constdering the evidence) the court concludes that the

socused’s belief is well founded it may vary the order by substituting for the
arnount required to be paid such amount as it thinks is just.

112, —{1) Subsection (2) applies if —
(n) the court makes a confiscation order under section 91 as applied by
section 110,

(h) the sccused is later tried for the offence or offences concerned and
acquitted of the offence or offences, and

{e) he applics to the court to discharge the order,
{2} In such a case the court must discharge the order.

(3) Subsection (4) applies if—

(a) the court makes a confiscation order under section 91 as applied by
section 110,

(b) the accused ceases (o be an absconder,

() subsection (1 Hb) does nof apply, and

{dy he applies to the cour 10 discharge the onder.

(43 In such a case the court may discharpe the order if it finds that —

() there has been undue deluy in continuing the proceedings mentioned
in section 110{1), or

(b} the prosecutor does oot intend to proceed with the prosecubion.

(53 If the court discharges a confiscation order under this section it may

mike such a conseguential or incidental order as it thinks 1s appropriate.

Appeals
113 —(1) Secton 108 of the Procedure Act (Lord Advocate's right of
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(2) In subsection (1), after paragraph (c) insert—
“fca) a decision under section 91 of the Proceeds of Cnime Act
2001 not to make a confiscation order;™.
{3) In subsection {2)(bi(i}), for the words “or (c)” substitute “, {c) or (ca)”.
{4) Affter subsection {2} insert— 5

“{3) For the purposes of subsection (2)(b)(1) above in its application
to & confiscation order by virue of section 91(9) of the Proceeds of
Crime Act 2001, the reference to the disposal being unduly lenient 15 a
reference to the amount reguired to be paid by the order being unduly

low.™ 10
(3) Section 175 of the Procedure Act (right of eppeal in summary
proceedings) 15 amended as provided in subsections (6) to (8).
(6) In subsection (4), after paragraph (c) insert—
“(ca) a decision under section 91 of the Proceeds of Crime Act
2001 not to make a confiscabion order;™. 15
{7) In subsection (4ANb)i), for the words “or (c)” sobstitute “, {c) or
{ca)”.
{81 After subsection {4A) insert—

“(4B) For the purposes of sobsection (4ANbYI) above in its
application to a confiscation order by virwe of section 91(9) of the 20
Proceeds of Crime Act 2001, the reference to the disposal being unduly
lenient is & reference to the amount required to be pzid by the order
being unduly low.”

Payment and enforcement

114.—(1) The amount ordered to be paid under a confiscation onder muost 25
be paid on the making of the order; but this is subject to the following
provisions of this section.

{2) If the sccused shows that he needs time to pay the amount ordered w be
paid, the court making the confiscation order may make an order allowing
pavment to be made in a specified period, 30

{3) The specified peried—

{a) must start with the day on which the confiscation order is made, and
{b) must not exceed six months.

{4) If within the specified period the accused applies to the sheriff court
for the period to be extended and the court, after giving the prosecutor an 35
opportunity of being heard, believes there are exceptional circumstances, it
miay make an order extending the period.

{5) The extended period —

{a} must siart with the day on which the confiscation order is made, and
{b) st aot exceed 12 months. 40

{6) An order under this section does not prevent the exercise by any

administrator appointed in relation to the confiscation onder of his powers

amnd duties under this Part; and the court may, pending such exercise,
postpone any decision a8 o making any such order.
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115.—({1) If the amount required to be paid by 2 person under a
confiscation order is not paid when it is reguired to be paid {whether when
the order is made or within & period specified under section 114), he must
pay interest on the amount for the period for which it remains unpaid.

(2) The rate of interest is the rate payable under a decree of the Court of

Session.

(3) For the purposes of enforcement the amount of the interest must be
treated as part of the amount to be paid under the confiscation order.

116.—{1) The provisions of the Procedure Act specified in subscetion (2)
apply, with the gualifications mentioned in that subsection, in relation to &
confiscation order as if the amount ordered to be paid were a fine § on
the accused by the court making the confiscation crder.

(2) Those provisions are—

(a) section 211{3) to {&);

(b} section 2144} to (6), but as if the references in sobsection (4} to
payment by instalments were omitted;

(e} section 216, but as if subsection {1)—

(i} pave the prosecutor an opportunity (o be heand at amy
enquiry under that subsection; amd

(it} applied whether the offender was in prison or not;

(d) section 217,

(&) section 218(2) and {3);

(£) section 219, provided that—

(i} where a court imposes a perind of imprisonment in respect
of both a fine and a confiscation order the amounts in respect of
which the period is imposed must, for the purposes of subscction
(2), be sggregated; and

(i} before imposing a period of imprizonment by vire of
that scction the court must requoire a report from  amy
administrator eppointed in relation to the confiscation order as o
whether and how he is likely to cxercise his powers and dutics
under this Part and must take that report into account; and the
court may, pending such cxercise, posipone any decision as to
such imposition;

(g) section 220, but as if the reference in subsection (1) to payment of a
sum by the person incladed a reference to payment of the sum in
respect of the person by an administrator appointed in relation to
the confiscation order;

(h) section 221, except where an administrator is appointed in relation to
the confiscation order;

(i) section 222, except that for the purposes of that section “confiscation
order” in subsection (1) above must be construed as including such
an onder within the meaning of the Drag Trafficking Act 1994 or of
any corresponding provision in Northern Ireland;

(3} section 223,

(k) section 224,

Part 1T
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{3) Where a court, by virtue of subsection (1), arders the amount ordered to
be paid under a confiscation order to be recovered by civil diligence under
section 221 of the Procedure Act, any arrestment executed by a
under subsection (3) of section 122 of this Act 15 to be treated as having been
executed by the court as if that subsection authorised such execution.

(4] Subsection (5) applies where—

{a} & warrant for apprchension of the sccused is izsued for 8 default in
payment of the amount ordered to be peéd under a confiscation
arder in respect of an offence or offences, and

(b) at the time the warrant is issued the accused is liable (o serve a
perind of imprisopment or detention (other than one of life
imprisonment or detention for life) in respect of the offence (or any
of the offences],

{3) In such a case any perind of imprisonment or detention to which the
accused is liable by virtue of section 219 of the Procedure Act runs from the
expiry of the period of imprisonment or detention menticned in subsection
(A3,

Restraint orders ete
117.~(1} The court may exercise the powers conferred by section 118 if
any of the following conditions is satisfied.
{2) The first condition is thag—
{a} & criminal investigation has been instituted in Scotland with regard
to an offence, and

(b) there is reasonable cause (o believe that the alleged offender has
benefited from his criminal conduct.

{3) The second condition is thal—

(a} proceedings for an offence have been instituted in Scotland and not
concluded, and

(b) there is reesomable couse to believe that the accused has benefited
from his criminal conduct,

{4) The third condition 15 thet—

{a} en application by the prosecutor has been made under section 1003,
104, 109 or 110 and not concluded, or the court believes that such
an application is to be mede, and

{b) there is rcasonable cause to believe that the accused has benefited
from his criminal conduet,

(5) The fourth condition is that—

{a) an application by the prosecutor has been made under section 105
and not concluded, or the court believes that such an application is to
be made, and

(b) there is reasonable canse to believe that the court will decide under
that section that the amount found under the new caiculation of the
accused’s benefit exceeds the amount found as his benefit for the
purposes of the confiscation order.

{f¥) The fifth condition is that—

{a} an application by the prosecutor has been made under section 106
and not concluded, or the court believes that such an application is to
be made, and
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(b} there is reazonabie cause to belicve that the court will decide under
that section that the amount found wnder the new calculstion of the
available smount excesds the amount found as the available
amount for the purposes of the confiscation order.

5 (73 The second condition is not satisfied if the court believes that—

() there hes been undue delay in continuing the proceedings, or

(b} the prosecotor does not intend to proceed.

(8} If an application mentioned in the third, founth or fifth condition has
been made the condition is not satisfied if the court believes that—

1 {#) there has been undue delay in continuing the application, or

(b} the prosecutor dioes not intend to proceed.

(9 If the first condition is satisfied —

(a) references in this Part to the sccused are to the alleged offender;

(b} relerences in this Part 1o (he prosecutor are o the person the court

15 believes is o have condect of any procesdings for e offence;

() section 140(7) has effect as if proceedings for the offence had been
instituted against the sccused when the investigation was instituted.

(10) In this section, sections 118 to 137 and Schedule 2 “the court”
means—

20 (a) the Court of Session, where a trial diect or a diet fixed for the
purposes of section 76 of the Procedure Act in procesdings for the
offence or offences concerned is to be, is being or has been held in
the High Court of Justiciary;

(h) the sheriff cxercising his civil jurisdiction, where a diet refermed o in

23 paragraph (a) is to be, is being or has been held in the sheriff court.

118.—(1) If any condition set out in section 117 is satisfied the cowrt may
make an order (a restraint order) interdicting any specificd person from
dealing with any realisable property held by him.

(2} A vestraint order may provide that it applies—

kil (a) to all realizable property held by the specified person whether or not
the property is described in the order;
(b} to realisable property transferred to the specified person after the
onder is made.

(3} A restraint order may be made subject w0 conditions and exceptions,

35 and an exception may in particular make provision for reasonable living
expenses and reasonable legal expenses.

(4} Where the court makes a restraint order it may make an order
interdicting any person who is not subject to the restraint order from dealing
with property to which the restraint order applies.

40 (3} An order under subsection (4) may be made subject to conditions and
exceplions, and an exception may in particular make provision for reasonable
living expenses.

(6} Dealing with property includes—

() making a payment towards a debt;

ParT T

Restraint orders



Pagt I

Application, recall
and variation.

Appeais.

Proceeds af Crime

{b) Temoving the property from Scotfand;
{c} transferning or disposing of the property,

119,—(1) This section applics to—
(a) & restraint order;
{b) an order under section 118{4). 5

{2) An order may be made onfy on an ex pare application by the
prosecutor, which must be heard in chambers,

{3) The prosecutor must intimate an order to every persen affected by it

{4) Subsection (3} does mot affect the time when the onder becomes
effective, n

{5) The prosecutor and any other person having an interest may apply o
the court to recall an order or to vary it; and subsections (6) to {11) apply in
such a case.

{6) If an application under subsection () in relation to an order has been
mizde but not determined, realisable property to which the order applies must 15
niod be realised,

{7) The court may -
{a} recall the order;
(b)) wary the order.

{8) In the case of a restraint order, if the condition in section 117 which 20
was satisfled was thal proceedings were instituted or an application was
mide, the court must recall the order on the conclusion of the proceedings or of
the application {as the case may be).

{9 In the case of a restraint onder, if the condition in section 117 which
was satisfed wis that an investigation was instituted of an application was to 25
be made, the court must recall the osder if within & reasonable time
procesdings for the offence are not instituted of the application is not made
{as the case may be).

{10y Where the court recalls an order on the application of a person other
than the prosecutor, it may order that property of that person ceases 1o be 30
realisable property.

{11} Whese the court pecalls 4 restraint ocder in 4 case in which an order
has been made under section §18(4), the clerk of court muost inform every
petson affected by the onder under that provision.

120, =1} If on an application for a restraint order the court decides not o 35
make one, the prosecutor may reclaim or appeal to the Court of Session
against the decision.

{2) The prosecutor and any petson having an interest may fecladm of
appeal o the Court of Session against the decision of the court on an
application under section 119(5). 40

{3) The prosecutor and any person having an interest in the decision of the
Court of Session on a reclaiming motion or an appeal under subsection (1) or
{2) may appeal to the House of Londs.
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{4) For the purpose of disposing of an appeal under suhsection (3) the
House of Lords has the same powers as the Court of Session had on the
reclaiming motion or appeal under subsection (1) or (2).

121.—(1} Om the application of the Lord Advocate, the Court of Session
may, in relation to the property mentioned in subsection (2), grant warrant
for inhibition against—

{a} any person specified in a restraint order, or
{b) any person subject to an order under section 1 18(4),

{2) That property is the heritable realisable property to which the restraint
order applies (whether generally or such of it as is specified in the
application).

{3) The warrant for inhibition —

{a) has effect as if granted on the dependence of an action for debt by
the Lord Advecate against the person and may be executed,
recalled, loosed or restricted accordingly, and

(b) has the effect of letters of inhibition and must forthwith be registered
by the Lord Advocate in the Register of Inhibitions and
Adjodications.

{4) Section 155 of the Titles to Land Consolidation (Scotland) Act 1868
{effective date of inhibition) applies in relation to an inhibition for which
warrant is gpranted under subsection (1) as it applies to an inhibition by
separate ledters of contained in a surmmons.

{31 In the application of section 158 of that Act (recall of inhibition) to
such an inhibition, references to a particular Lord Ordinary must be read as
references to any Lord Ordinary.

{6) The execution of an inhibition under this section in respect of property
does not prejudice the exercise of an administrator’s powers under or for the
purposes of this Part in respect of that property.

{71 An inhibition executed under this section ceases to have effect when,
or in so far as, the restraing order ceases o apply in respect of the property in
relation to which the warrant for inhibition was granted.

{8 If an inhibition ceases to have effect to any extent by virwe of
subsection (7) the Lord Advocate must—

(o} apply for the recall or, as the case may be, the restriction of the
inhibition, and

(b) ensure that the recall or restriction is reflecied in the Regisier of
Inhibitions and Adjudications.

122.—(1) On the application of the prosecutor the court may, in relation to
movedble realisable property o which o restraint order applies (whether

generally or such of it as is specified in the application), grant wamrant for
arrestment.

(2) Swch a warrant [or arresiment may be granied only if the properly
would be arrestable if the person entitled to it were a deblor.
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{3) A warrant under subsection (1) has effect as if granted on the
dependence of an action for debt at the instance of the prosecutor against the
person and may be executed, recalled, loosed or restricted accordingly.

(4) The execution of an arrestment under this section in respect of
property docs not prejudice the exercise of an administretor’s powers under 5
ar for the purposes of this Part in respect of that property.

{5] An arrestment executed under this section ceases to have effect when,
ar in so far as, ﬂu:mmmmnrd:rmmappl}'mmspmtrﬁﬂmpmpmiym
mlnumtnwhl:hﬂmwmsntfmanmtmmwmgrmm:d

() If an amrestment ceases to have effect to any extent by viroe of 10
subsection {5} the prosecutor must apply to the coart for an order recalling, or as
the case may be, restricting the arrestment.

123.—(1) ¥ the court makes a restreint order it may at any time, on the
application of the prosecutor—

{a} eppoint an administrator to take possession of any realisable property 15
to which the order applies and (in accordunce with the court's
directions) o manage or otherwise deal with the property;

{b) order & person who has possession of property in respect of which an
administrator is appointed to give him possession of it.

(2) An appointment of an administrator may be made subject to 20
conditions or exceptions.

{3) Where the court makes an order under subsection {(1)(h), the clerk of
court must notify the accused and any person subject to the order of the
making of the order.

(#4) Any dealing of the accused or any such person in refation to property to 25
which the order applies is of no effect in & question with the administrator
unless the accused or, as the case may be, that person had no knowledge of
the administrator’s appointment.

(5) If a restraint order is in force a constable may seize any realisable
property to which it applies to prevent its removal from Scotland. 30
(&) Property setzed under subsection {5) muost be dealt with in accordance

with the directions of the court which made the order.

Realisation of property: general
124,—(1) This section applies if—
{a) & confiscation order is made, 35
{b) it is not satisfied, and
{c}y it is not subject to appeal.
{2)In such a case the court may on the application of the prosecutor
exercise the powers conferred on it by this section.
{3) The court may appoint an admimistrator in respect of realisable 40
property.
{4) The court may confer the powers mentioned in sobsection {3) on an
administrator appointed under section 123 or under subsection (3) above,
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{3) Those powers anc—

{a} power to take possession of any realisable property, suhject to any
conditions or exceptions specified by the court;

{b) power o realise any realisable property, in such manner as the court
may specify.

{6) The court may order any person who has possession of realisable
property to give possession of it to an administrator referred to in subsection
{4).

{7) The clerk of court must notify the accused and any person subject io
an order under subsection (6) of the making of the order.

{8) Any dealing of the accused or any such person in relstion to property (o
which the order applies is of no effect in & question with the administrator
unless the accused or, as the case may be, that person had no knowledge of
the administrator’s appointoment.

{9) The court—

{a) may onder a person holding an interest in realisabie property to make 1o
an sdministeator referred to in subsection (4) such pavment as the
court specifies in respect of a beneficial interest hebd by the accused
orf the recipient of a tainted gift;

{(b) may {on the payment being made) by osder transfer, prant or
extingnish any interest in the property.

{10} The court must nod-—

{a} confer the power mentioned in subsection (5)(b) in respect of
property, or

(b) exercise the power conferred on il by subsection (9) in respect of
property,

unless it gives persons holding interests in the property a reusonable
opportunity to make representations o it.

125.—(1) This section applies to sums which—
{a) are in the hands of an administrator appointed under section 123 or
124{3), and
{b) fall within subsection {2).
{2} These sums fall within this subsection—
{a) the proceeds of the realisation of property under scction 123 or
12434k}
{b) any sums {other than those mentioned in paragraph (a)) in which the
accused holds an interest.
{3) The sums must be applied as follows—
{a) first, they must be applied in payment of such expenses incurred by a
person acting as an insolvency practitioner as are payable under
this subsection by virtue of section 135(5) or (6);
(b) second, they must be applied in payment of any amount of
compensation directed under section 97(6) to be paid out of the
sums recoverad ander the confiscation order;
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(c) third, they must be spplied on the accosed’s behalf towards
satisfaction of any confiscation order that has been or may be made
against him.

(4) If the amount payable under any confiscation order has been fully paid
and any sums remain in the administrator’s hands he must distribute them—

{a) smong such persons who held (or hold) intercsts in the property
comcerned a8 the court dincets, and

{b) in such proportions as it directs,

{5) Before making a direction under subsection (4) the court must give
persons who held {or hold) interests in the property concerned a reasonahle
opporionity to make representations io it.

(&) For the purposes of subsections (4) and (3) the property concerned
[T -

{a) the property represented by the procesds mentioned in subsection
(2)i=k

{b) the sams mentioned in subsection {2)({b).

(I a confiscation order has been made against the accused an
administrator applies sums as mentioned in subsection {3)(c) by paying them
1o the appropriate clerk of court on account of the amount payable wnder the
order.

{8) The appropriate clesk of court is the sheriff clerk of the sheriff court
responsible for enforcing the confiscation order under section 211 of the
Procedure Act as applied by section 116{1) of this Act.

126.—(1) This section applies if a clerk of court receives sums on account of
the amount pavable under a comfiscation order (whether the sums are
received under section 125 or otherwise).

{2) The clerk of court’s receipt of the sums reduces the amount payable
vnder the order, but be must apply the sums received as follows,

{3) First be must apply them in pavment of such expenses incurred by a
person acting as an insoivency practitioner as—
{a} are payable under this subsection by virue of section 135(5) or {6),
but

(b) are not already paid under section 125(3)(2).

{4) If the clerk of count received the sums under section 125 he musl next
apply them in payment of the administrator’s remuneration and expenses,

(5) If the Lord Advocate has reimbursed the sdministrator in respect of
remuneralion of expenses under section 128 the clerk of courd musi nexi
apply the sums in retmbursing the Lord Advocate.

(611 a direction was made under section 97(6) for an amount of
compensation o be paid oul of sums recoversd under the conliscation onder,
the clerk of court must next apply the surns in payment of thal armount.

{7 If any amount remains afier the elerk of court makes any paymenis
required by the preceding provisions of this section, the amount must be
disposed of in accordance with section 211(5) of {6) of the Procedure Act as
applied by section 11601) of this Act.
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{#) The following rules apply if under the preceding provisions of this Pasr IH
section sums are to be applied in peyment both of compensation and of other
matters —

{a) the clerk of court must deduct from the amount to be applied in
5 payment of the compensation such an amount as bears to the other
matters the same proportion as the amount specified in the direction
under section 97(6) bears to the total amount payable under the
confiscation arder;
{b) despite the deduction under paragraph (2), the person entitled to the
10 compensation must be treated as having received the whole amount
o be applied in payment of it;
{ch the amount deducted must be disposed of in accordance with section
Z11(5) or (6) of the Procedure Act as applied by section 116(1) of
this Act.

15 Exercise of powers
127.—(1) This section applies to— Powers of court
{a) the powers conferred on a court by sections 117 to 126 and 120 and 04 administrator.
Schedule 2;

(b) the powers of an administrator appointed under section 123 or
20 1243,

(2) The powers—

{a) must be exercised with a view to the value for the time being of
realisable property being made available (by the propery's
realisation) for sutisfying any confiscation order thut has been or

25 may be made against the accused;

{b) must be exercised, in a case where a confiscation order has not been
made, with & view to securing that there is no diminution in the
value of realisable property or of the proceeds of realisation;

{c) must be excrcised without taking account of any obligation of the

i accused or a recipient of & tainted gift if the obligation conflicts
with the ohject of setisfying any confiscation order that has been or
may be made against the accused;

{d) may be exercised in respoect of a debt owed by the Crivam,

{3) Subscction (2) has effect subject 10 the following rules—

35 (a) the powers must be exercised with a view to allowing a perscn other
than the accused or a recipient of a tainted gift to retain or recover
the: value of any interest held by him;

{b) in the case of realisable property held by a recipient of a tainted gift,
the powers must be exercised with a view to realising no more than

40 the value for the time being of the gifi;

{c} in a case where a confiscation order has not been made against the
accused, property must not be realised if the court so orders under
subsection (4.

(4] If on an application by the accused or by the recipient of a tainted gift

45 the court decides that property cannot be replaced it may order that it must

oot be realised.
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Pagt [0 {3) An order under subsection (4) may be revaked.

Administrators: general
Prodection of 128.—(1) If an administrator appointed under section 123 or 124{3)—
{a} takes action in relation to property which iz not realisable property,
{b) would be entitled to take the action if it were realisable property, and 5
{c} believes on reasonable prounds that be is entitled to take the action,
he is mot Hable o any person in respect of any loss of damage resulting frorm
the action, except so far as the loss or damage is cansed by his negligence.
{2) Subsection (3) applies if an administrator incurs expenses in the
exercise of his functions at a time when — 10
{a} aconfiscalion order has nod been made, or
(b} a confiscation order has been made but the admimistrator has
recovered no money.
{3) As soon as is practicable after they have been incurred the expenses
must be reimbursed by the Lord Advocate, 1%
(4) Subscction (5) epplics if—
{a} &n amount is due in respect of the administretor’s remuneration and
expenses, but
{b) nothing (or not cnough) is availshle to be applied in payment of
them under scotion 126(4}, «
{3) The remuncration and cxpenses most be paid (or must e paid to the
extent of the shortfall) by the Lord Advocate.

Prodection ol 129.—(1) This section applies where an administrator is appointed under
pemsans affedcted, section 123 or 124(3).
{2) The following persons may apply to the court— 25

{a) any person affected by action taken by the administrator;
(b) any person who may be affected by action the administrator
proposes 1o take;
{c} any person subject to an order under section §2406).
{3) On an application under this section the court may make sech ofder as it 30
thinks appropriaie (including, in the case of an application under subsection
{2}, an arder removing the administrator from office).

Administrators: 130, Schedule 2, which makes further provision about administrators
furtherprovision.  appointed under section 123 and 124¢3), has effect.
Trisolvency 35
Seguestration, 131 —(1) If the estate of a person who holds realisable property is
seguestrated the following property is excluded from the debtor’s estate for
1985 ¢. 66, the purposes of the Bankroptey (Scotland) Act 1985 (e 1985 Act)—

{a} property for the time being subject (o a restraint order which was
made before the award of sequesiration; 40
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(k) any proceeds of property reefised by virtne of section 123(1) or
124(5)(b) or (9} if the proceeds are for the time being in the hands of
an administrator appointed under section 123 or 124(3).

{2} Subsection (1){a) applies to heritable property in Scotland only if the
restraint order is recorded in the General Register of Sasines or registered in
the Land Register of Scotland before the award of sequestration.

{3) If an award of sequestration is made the powers conferred on a cowurt
by sections 117 to 126 and 129 and Schedule 2, and the powers of an
administrator appointed under section 123 or 124(3), muost not be exercised
in relation to the following property —

{a) property which is for the time being comprised in the whole estate of
the debtor within the meaning of section 31(8) of the 1985 Act;

{b} any income of the debtor which has been ordered under section 32{2)
of that Act to be paid to the permanent trustes,

{c) any estate which under section 31{10) or 32(6) of that Act vests in
the permaneint trustes,

{4} But nothing in the 1985 Act mmst be taken to restrict {or enable the
restriction of) the powers mentioned in subsection (3},

(5} If an award of sequestration is made it is not competent to submit to
the permanent trustee a claim in accordance with section 48 of the 1985 Act in
relation to any confiscation order that has been of may be made against the
debdar,

{6} I at any time in the period before sequestration is awarded an interim
trustee stands appointed under section 2(3) of the 1985 Act and any property in
the debtor’s estate is at that time subject to a restraint onder, the powers
conferred on the trustee by virue of that Act do not apply to property then
subject to the restraing order,

{7} Subsections (8} and (9) apply if a person whose estate is sequestrated
has made a tainted gift {whether directly or indirectly).

{8} Mo decree may be granted under section 34 or 36 of the [9835 Act
{gramitous alienations and unfair preferences) in respect of the making of the
gift at anv time when-—

{a) proceedings for an offence have been instituled in Scotland against

the person and have not been conchuded,

(b) an application has bees made i respect of him under any of sections

103 toe 106, 109 and 110 and has oot been concluded, or

{c) any properly of the recipient of the lainted gifl is subject o a

restraint order.

{9 Any decree made wnder section 34 or 36 of ithe 1985 Aci afler the
conclusion of the proceedings or application mentioned in subsection (8)
musi take indo sccount any realisation under this Pari of properiy held by the
recipient of the tainted gift.

(107 In & case where (despile the coming inlo force of the 1985 Act) the
Bankruptey (Scotland) Act 1913 (the 1913 Act) applies o & sequestralion,
subsection (3) above has effect as i for paragraphs (a) W (¢) there were
substituted —

“{a) properly which is [or the time being comprised in the whole
propeily of the deblor which vests in the rusiee snder section
97 of the Bankruptey (Scotland) Act 1913;
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{b) any income of the bankrupt which has been ordered under
section 98(2) of that Act to be paid to the trustee;
{c) any cstate which under section 98(1) of tha: Act vests in the

{11} In & case where subsection (10) applics, subscction (4) has effect as if
for the reference to the 1985 Act there were substituted & reference to the
1913 Act.

{12} For the purposes of this section an award of sequestration is made on
the date of scquestration within the meaning of section 12(4) of the 1985
Act.

132,—(1) If o person who holds realiszble property is adjudged bankrupt
the foliowing property is excluded from his estate for the purposes of Part 1X of
the Insolvency Act 1986 {the 1966 Act)—

(a) property for the time being subject to a restraint order which was
made before the order adjudging him bankrupt;

{b) any proceeds of property realised by virtue of section 123{1) or
12405%(b) or (9) if the proceeds are for the time being in the hands of
an administrator appointed under section 123 or 124({3).

{2] Subsection {1){z) applies to heritable propersy in Scotland only if the
restraint order is recorded in the General Register of Sasines or registered in
the Land Register of Scofland before the order adjudging him bankrupt,

{3) If & person is adjudged bankrupt the powers conferred on a court by
sections 117 to §26 and 129 and Schedule 2, and the powers of an
administrator appointed under section 123 or 124(3), must not be exercised
in relation to the following property —

{a} property which is for the time being comprised in the bankrupi's
estate for the purposes of Part LX of the 1986 Act;

{b) property in respect of which his trastee in bankruptey may (without
leave of the court) serve a potice under section 307, 308 o 308A of
the 1986 Act (after-acquired property, tools, lenancies eic);

(¢} properly which is to be applied for the benefit of creditors of the
bankrupt by virtue of a condition imposed under section 2802)(c)
of the 1986 Act,

{4) Bul pothing in the 1986 Act must be taken (o restrict (or enable the
resiriction of) the powers mentioned in subsection (3).

(5110 in the case of a deblor an interim receiver stands al any lme
appoinled under section 286 of the 1986 Act and any property of the deblor is
then subpect 1o a restraint order, the powers conferred on the receiver by
virtue of that Act do not apply o properly then subject o the restraint order.

{6&) Subsections (7} and {8) apply if a person who is adjedged bankropt has
mide a tainted gill (whether directly or indirectiy).

{T) No order may be made under section 339 or 423 of the 1986 Act
{avoidance of cerain transactions) in respect of the making of e gifl al any
time when—

{a} proceedings for an offence have been instituted in Scotland against
the person and have not been concluded,
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(k) an application has been made in respect of him under any of sections
103 to 106, 108 and 110 and has not been concluded, or

{ch any property of the recipient of the tainted gift is subject to &
resiraint order,

{8} Any order made under section 339 or 423 of the 1986 Act after the
conclusion of the proceedings or application mentioned in subsection (7)
must take intn account any realisation under this Part of property held by the
recipient of the tainted gift,

{9} In a casc where a petition in bankruptey was presented or @ receiving
order or adjudication in bankrupicy was made before 29 December 1986
{when the 1986 Act came into force) this section has effect with these
modifications—

{a) for references to the bankrupt’s estate for the purposes of Part IX of
that Act substitute references to the property of the bankrupt for the
purposes of the Bankruptey Act 1914 (the 1914 Act);

(b} for references to the 1986 Act and sections 280023(c), 286, 339 and
423 of that Act substitute {respectively) references to the 1914 Act
and sections 2602, 8, 27 and 42 of that Act;

{c) the references in subsection (5) to an interim feceiver appointed as
there mentioned include, where a receiving order has been made,
references to the receiver constituted by virtue of section 7 of the
1914 Act;

{d) omit subsection {3)(b).

130 (1} If a company holds realisable property, and an osder for its
winding up is made or it passes a resolution for its voluntary winding up, the
functions of the liguidator (or any provisioaal liguidatos) are not exercisable
inn relation to the following property —

{a) property for the time being subject to a restraint order which was

muade before the relevant time;

(b) any procesds of property reefised by virtue of section 123(1) or

124(5)(b) or (9) if the proceeds are for the times being in the hands of
an administrator appointed under section 123 or 124{3).

{2} Subsection (1)a} applies to heritable property in Scotland only if the
restraint order is recorded in the General Register of Sasines or registered in
the Land Register of Scotland before the relevant tme.

(3} If an order for the winding up of a company s made or it passes a
resolution for its voluntary winding up the powers conferred on a court by
sections 117 to 126 and 129 and Schedule 2, and the powers of an
administrator appointed under section 123 or 124(3), must not be exercised
in the way mentioned in subsection (4) below in refation to any realisable
property —

{a) which is held by the company, and

(h) in relation to which the functions of the liguidztor are exercisable,

(4} The powers must ok be exercised —

(a) so as to inhibit the ligquidator from exercising his functions for the

purpose of distributing property to the company's creditors;
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{b) =0 8= to prevent the payment out of sny property of expenses
{including the remoneration of the hguidator or any provisional
liguidator) properly incurred in the winding up in respect of the
properey.

{3) But nothing in the Insolvency Act 1986 must be taken to restrict (or
enable the restriction of} the exercise of the powers mentioned in subsections
(3) and (4).

{f3) For the purposes of the application of Parts [V and ¥ of the Insolvency
Act 1986 (winding up) to a company which the Court of Session has
jurisdiction to wind up, a person is not & creditor in so far as any sum doe to
him by the company is due in respect of a confiscation order.

{7) In this section “company” means any company which may be woond
up under the Insolvency Act 1986
{#4) The relevant ime is—

{a) if no order for the winding up of the company has been made, the
time of the passing of the resolution for voluntary winding up;

(b} if such an order has been made, bt before the presentation of the
petition for the winding up of the company by the court such a
resolution has been passed by the company, the time of the passing
of the resolation;

{cd if such an order has been made, but paragraph (b) does not apply, the
time of the making of the order,

{9 In a case where a winding up of a company commenced or is treated as
having commenced before 29 December 1986, this section has effect with
the substitution for references fo the Insolvency Act 19386 of references to the
Companies Act 1983,

13— (1) If a company holds realizable property which is subject to a
floating charge, and a receiver has been appointed by or on the application of
the holder of the charge, the functions of the receiver are wot exercisable in
relation to the following property —

{a} property for the time being subject 10 a restraint order which was
made before the appointment of the receiver;

{b) any proceeds of property realised by virtue of section 123{1} or
12405%b) or (97 if the proceeds are for the time being in the hands of
an administrator appointed uader section 123 or 124(3).

{2) Subsection {1){a) applies to heritable property in Scotland only if the
restraint order is recorded in the General Register of Sasines ar registered in
the Land Register of Scotland before the appointinent of the receiver.

{3) If a receiver has been appointed as mentoned in subsection (1), the
powers conferred on a court by sections 117 to 126 and 129 and Schedule 2,
amd the powers of an administrator appointed under section 123 or 124(3),
must ot be exercised in the way mentioned in subsection {4) below in
relation to any realisable property —

{a} which is held by the company, and
{b) in relation to which the functions of the receiver are exercisable.
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{4) The powers must ot be exercised—

{a) so as to inhibit the receiver from cxercising his functions for the
purpose of distributing property to the company's creditors;

(b} so as to prevent the payment out of any property of expenses
{including the remuneration of the receiver) properly incurred in
the exercise of his functions inm respect of the property.

{3} But nothing in the Insoivenmcy Act 1986 must be faken to restrict (or
enable the restriction of) the exercise of the powers mentioned in subsections
{3) and (4],

{6} In this section—
‘company” means any company which may be wound up under the
Insolvency Act 1986;
‘floating charge' includes a foating charge within the meaning of section
462 of the Companies Act 1985,

135.—(1} Subsections (2} and {3) apply if—

(a) a person gcting as an msolvency practiiones seires of disposes of
any property in relation (o which his functions are nof exercisable
because 1t 13 for the tme belng subject o & restriunt ofder, amnd

(b) a1 the tme of the seirure or disposal he believes on redasonable
grounds that be i3 entitled (whether in pursvance of an order of a
court or olherwise) o seize or dispose of the property.

{2y He is nod liable to any person in respect of any loss or damage
resulting from the seizure or disposal, except so far as the foss or damage is
caused by his negligence.

(3} He has a lien on the property or the proceeds of its sale—

{a) for such of his expenses ws were incurred in connection with the
sequestration, Eguidation or other proceedings i relation to which
he purported to maks the seizure or disposal, and

{b) for so much of his remuneration as may reasonebly be assigned to
his acting in connection with those proceedings.

{4) Subsection {2) does not prejudice the generality of any provision of the
Bankruptey (Scotland) Act 1985, the Insolvency Act 1986 or any other Act
which confers protection from liability on him.

{5)If a person acting as an insolvency practitioner incurs expenses in
respect of property subject to a restraint order and does not know (and has no
reasonable grounds to believe) that the property is subject to a restruint order,
he is entitied to payment of the cxpenses under section 125(3) or 126(3)
{whether or not he has seized or disposed of the property).

{f) If & person acting as an insolvency practitioner incurs expenses which
are not expenses in respect of property subject to a restraint order and which
(but for the effect of a restraint order) might have been met by taking
possession of and realising property subject to the restraint order, he is
entitled to payment of the expenses under section 125(3) or 126(3) (whether
or not he has seized or disposed of any property).

{7) The expression ‘person acting as an insolvency practiioner’ ncludes
the official receiver acting as receiver or menager of the property concermed.
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(8) That expression must otherwise be construed in accordance with
section 388 of the Insolvency Act 1986 (interpretation), but as if—
{a} the reference in section 388(2)(a) to a permanent or interim trustee in
sequestration included a reference to 8 trustee in sequestration;
(b) section 3B8(3} (nothing in the section applies to anvithing done by
the official receiver) were cmitted.

Compensation

136.—(1} If the following three conditions are satisfied the court may
order the payment of such compensation as it thinks is just.

{2) The first condition is satisfied if a criminal investigation has been
instituted with regard to an offence and procesdings are not instituted for the
offence.

{3) The first condition is also satisfied if proceedings for an offence are
instifuted against a person amd —

{a} they do not result in his conviction for the offence, or
(b)) he is convicted of the offence but the conviction is quashed of he is
pardoned in respect of it.

{4) If subsection (2) applies the second condition is that—

(a} in the criminal investgation there has been & serjous defaull by a
person mentioned in subsection (9), and

{b) the nvestigation would not have continued if the default hed not
oocurred

(5) If subsection (3) applies the second condition is that—

{a) in any criminal investigation with regard to the offence or in its
prosecution there has been a serious default by a person mentioned
in subsection (9), and

{b) the procecdings would not have been instituted or continued if the
default had not occurred,

{6v) The third condition is that an application is made under this section by a
person who held realisable property and has suffered loss in consequence of
anything dome in refation to it—

{2} by or in pursuance of an order ander this Part, or

{b) by or in purssance of an order under section 43, 47(3) or 53 or an

order under section 42 of the Proceeds of Crime (Scotland) Act
1945,

{7) The offence referred to in subsection (2) may be ope of a number of
oifences with regard to which the investigation is instinsted.

{8) The offence referred o in subsection (3) may be one of a number of
offences for which the procesdings are instituted.,

{9 Compensation under this section is pavable to the applicant and —

{a} if the person in default was a constable of a police force {within the
meaning of the Police (Scotlend) Act 1967), the compensation is
payable by the police authority or joint police board for the police
area for which that force is mainiained;
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(b} if the person in default was a constable not falling within paragraph
(a), the compensation is payable by the body under whose aothority
he acts;

(c) if the person in default was & procurator fiscal or was acting on

5 behalf of the Lord Advocate, the compensation is payable by the
Lord Advocate;

(dy if the person in default was an officer within the meaning of the
Cuostoms and Excise Management Act 1979, the compensation is
payahble by the Commissioners of Customs and Excise;

10 (@) if the person in defaukt was an officer of the Commissioners of
Inland Revenuve, the compensation is  pavable by those
Commissioners.

(107 Nothing in this section affects any delictual liability in relation to a
seriows defauls

15 137. (1) This section applies if —

(a) the court varies a confiscation order under section 111 or discharpes
ofee under section 112, and

(b} an application is made to the court by a person who held realisable
property and has suffered loss as a result of the making of the
oader.

(2} The coort may order the payment to the applicant of such
compensation &8 it thinks is just.

Interpretation
138.—(1) An sccused has a criminal lifestyle if {and only if) the offence
25 (or any of the offences) concerned satisfies any of these lesis—
() itis a drug trafficking offence;
(b} it is a money laundering offence;
() itsi;;pm:iﬁnd in regulations under this section by the Secretary of
ki {d} it constitwies conduct forming part of a course of criminal activity;
{g) it is an offence commitied over a period of at least six months,
(2} Conduct forms part of a course of criminal activity if the accused has
benefited from the conduct and —

(a) in the proceedings in which he was convicted he was convicted of
35 three or more other offences, each of three or more of them
constitpting conduct from which he has benefited, or
(by in the period of six years ending with the day when those
proceedings were instituied (or, if there is more than coe such day,
the earliest day} he was convicted on at least two separate
4y occasions of an offence constituting conduct from which he has
benefited.

139, —(1) Criminal condoct is conduct which—
{a) constlivies an offence in Scotdand, or
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(b)) would constitute such an offence if it had occurred in Scotland.
{2) General cnminal condoct of the sccused 15 afl his criminal conduct,
and it 15 immaterial —
{a} whether conduct occurred before or after the passing of this Act;
(b} whether property constituting a benefit from conduct was obtzined 5
before or after the paszing of this Act.
{3 Particular criminal condact of the accused is all his criminal conduct
which falls within the following paragraphs—
{a} conduct which constitutes the offence or offences concerned;
{b) conduct which constitutes offences of which he was convicted in the 10

same proceedings as those in which he was convicted of the
offence (or any of the offences) concerned.

{4) A person benefits from conduet if he obtains property as a result of or in
connection with the conduct.

(3 If a person obfains a pecuniary advantage as a result of or in 15
conmection with conduct, he is 1o be taken to obtain as & tesult of or in
connection with the conduct a sum of money equal to the value of the
pecuniary advantage.

(&) References to properly or a pecuniary advaniage obtained in
connection with conduct include references (o property of a pecuniary 20
advantage obtained both in that connection and in some other.

{71 If a person bepefits from conduct his benefit is the value of the
property obtained.

140, (1) Subsections (2} and (3) apply if—
{a} no court has made a decision as 0 whether the accused has a 25
crminal lifestyle, or
(b)) 4 court has decided that the sccused has a criminal lifestyle.
(2) A gifl 85 tainted if it was made by the accused at any tme afler the
relevant day.
{3) A giftis also tonted 1if it was made by the accused al any Ume and was of 30
property —
{a} which was chtamed by the sccused in connection with his general
criminal conduct, or
{b) which (in whole or part and whether directly or indirectly)
represented in the accused’s hands property obtained by him in 33
comnection with his general criminal conduct.
{4) Subsection (5) epplies if & court has decided that an scoused does not
heve a criminal lifestyle.
{5) A gift i tainted if it was made by the accused at any time after—
{a) the date on which the offence concerned was committed, or 40
() if there arc two of more offences and they were committed on
different dates, the carliest of those dates.
(&) A gift may be 2 tainted gift whether it was made before or after the
passing of this Act.
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{7y The relevant day is the first day of the period of six years ending
with—

(a) the dzy when proceedings for the offence concemed were institted
against the accused, or

(b} if there are two or more offences and proceedings for them were
instituted on different days, the earliest of those days.

(¥} If the accused transfers property to another person (whether directiy or
indirectly) for a consideration whose value is significantiy less than the valee
of the consideration provided by the accused, be is to be treated as making a
gift.

{9} If subsection (B) applies the property given is to be treated as such
share in the property transferred as is represented by the fraction—

(a) whose mumerator is the difference between the two values mentioned
in subsection (8), and

(b} whose denominator iz the value of the consideration provided by the
accused,

(107 References to a recipient of a tainted gift are to a person to wisom the
accused has (whether direcily or indirecily) made the gifi.

141. — (I} This section applies for the parpose of deciding the value at any
time of property then held by & person.

(2} Its value is the market valoe of the property at that time.
(3} But if at that time another person holds an interest in the property its

valae, in relation to the person mentioned in subsection (1), is the market
valoe of his beneficial interest at that time.

{4} This section has effect subject to sections 142 and 143,

142, (1) This section applies for the purpose of deciding the value of
property obtained by a person as a result of or in connection with his
criminal conduct; and the material time is the tme the court makes ifs
decision.

(2} The value of the property at the material time is the greater of the
following —

(a) the valoe of the propeity (at the time the person obtained it) adjusted 1o

take account of later changes in the value of money;

(b) the value (at the material tme) of the propery [ound under

subsection (3.

{3} The properiy found under this subsection 15—

(a) if the pemson holds the property obtained, that property:

(b} if he holds no part of the property obtained, any property which

directly or indirectly represents it in his hands;

() if he holds part of the property obtained, that part and any property

which directly or indirectly represents the other part in his hands.

{4} The references in subsection (2)(a) and (b) to the value are to the valuc
found in accordance with scction 141,
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143.—(1) The value at any time (the material time) of & tainted gift is the

greater of the following—

{a} the vahac (at the time of the gift) of the property given, adjusted to
take account of later changes in the value of money;

(b) the walue (at the material time) of the property foond under 3
subsection {2},

{2) The property found under this subsection is —

{a} if the recipient holds the property given, that property;

{b) if the recipient holds no part of the property given, any property
which directly or indirectly represents it in his hands; 10

(e} if the recipient holds past of e property given, that part and any
property which directly or indirectly represents the other part in his
hands.

{3) Where the recipient of a tainted gift of money shows, on the balance of

probabilities, that all or any part of the money has not been used to purchase 15
goads or services or (o earn interest or any other return, the value of the gifi or,
as the case may be, that part of it is to be taken as the face value of the
money or part of the money.

{4) In deciding the value of a tainted pift the court may disrepard the

amoant, or part of the amount, of the gift if it considers it improbable that 20
the amount of part could be realised.

{5) The references in subsection (14a) and (b) 1o the value are wo the value

found in accordance with section 141,

144, Property is free unless an order is in force in respect of it under —
{a) section 27 of the Misuse of Drugs Act 1971 (forfeiture orders), 25
{b) Pare I of the Proceeds of Crime (Scotland) Act 1995 (forfeiture of
property used in crime),
{c) section 143 of the Powers of Criminal Courts (Sentencing) Act 2000
{deprivation orders), or
{d) section 23 or 111 of the Terrorism Act 2000 (forfeiture orders). 3n

145, —(1) Realisable property is—

{a) any free property held by the accused;

(b) any free property held by the recipient of a tainted gift,

{2) Property is not realisable if it is—

{a} held on trust by the accosed or the recipient of a tainted gift for a 35
person other than the accused or such a recipient, or

{b) for the time being subject o a restraint order in other proceadings.

146, — (1) Property is all property wiserever situated and includes—
{a} money;
(b) all forms of property whether heritable or moveabls and whether <0
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{2) The fodlowing rules apply in relation to property —

(a) property is held by a person if he holds an interest in it;

{b) property is obtained by a person if he obdains an interest in it;

{c) property is tramsferred by one person to another if the first one
tramsfers of gramts an interest in it to the second;

{d} references to property held by a person include references to his
property vested in his permanent or interim trusiee (within the
mezning of the Bankruptey (Scotland) Act [9B5), trustee in
bankruptey or liquidator;

{e) references to an interest held by a person beneflicially in property
inciude references to an interest which would be held by him
beneficially if the property were not so vested;

([} references io an interest, in relation to property, include references o a
rght.

147.—(1} Proceedings for an offence are instituled against a person—

{a2) on his arrest without warrant;

{b) when he is charged with the offence without being arrested;

{c) when a warrant to arrest him is granted;

(d) when a warrant 1o cite him is granted;

(e} in summary procesdings, on the first calling of the case;

(f) when a petition is infimated to him or an indictment or complaint is
served on him.

(2} If more than one time is found under subsection (1) in relation to

proceedings they are instituted at the earliest of those times.

{3) Proceedings for an offence are concluded when—
{a) the trial diet is deserted simpliciter,
(b) the accused is acquilted or, snder section 65 or 147 of the Procedure
Act, discharped or liberated,
(c) the court sentences the accused without making & confiscation order
and without postponing a decision as regerds making such an order,
(d) the court decides, after such & postponement, not to make a
confiscation arder, or
(e} the accosed’s conviction is gquashed.

{(4) If a confiscation order is made against the accused in proceedings for

an offence, the proceedings are conchuded —

{a) when the order is satisfied or discharged, or
{b) when the order is quashed.

148,—(1) An application under section 103, 104, 109 or 110 is

concluded —

{a) in & case where the court decides not to make 2 confiscation order
against the accused, when it makes the decision;

{b} in a case where a confiscation order is made against him as a result of
the application, when the onder is satisfied;
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{c) in a case where the application is withdrawn, when the prosecutor
notifies the withdrawal to the court to which the application was
made.

(2) An application under section 105 ar 106 is concluded —

{a) in a case where the court decides not to vary the confiscation order 5
comcerned, when it makes the decision;

() in & case where the court varies the confiscation order as a resglt of
the application, when the order iz satisfied;

{ch in a case where the application is withdrawn, when the person who
mazde the application notifies the withdrawal to the court to which 10
the application was made.

149, A confiscation order is satisfied —

{a} when no amount is doe wnder if;

{b) where the accused against whom it was made serves a term of
imprisonment of detention in defanlt of payment of the amount due 15
under the order, on the completion of that term of imprisonment or
detention.

150, —{1) Each of the following offences under the Misuse of Drugs Act
1971 iz a diug waffcking offence —

{a} an offence under sectiom 4(2) or (3) (prodection and supply of 20
controlbed drugs);

{b) an offence under section 5(3) (possession of controlled drugs with
intent to supply):

{c} &n offence under section ¥ (permitting certain activities);

{d) an offecnce under section 20 (assisting in or inducing commission 25
outside UK of offence punishable under a comesponding law).

{2) An offence is a dug wafficking offence if —
{a) it is an offence under section 32} or (3), 68(2) or 170 of the

Customs and Excise Management Act 1979 {import, export and
fraudulent evasion), and 30

(k) it is an offence in connection with a prohibition or restriction on
importation or exportation which has effect by virtue of section 3
of the Misuse of Drags Act 1971.
{3) Each of the following offences wunder the Crimimal Tustice
{Intemnational Co-operation) Act 1990 is a drug trafficking offence — 35
{a} an offence under section 12 (manufacture or supply of substance
specified in Schedule 2 to thas Act);
(b) an offence under section 14 (concealing or transferring drug
trafficking proceeds);
{c} en offence under section 19 (using ship for illicit raffic in controlled 40
drugs).
{4) Each of the following offences iz a drug irafficking offence —
{a} en offence under secton 37 of the Cominal Law (Consolidation)
(Scotland) Act 1995 (seguisition, possession or wse of drug
trafficking proceeds); 45
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(b) an offence under section 38 of that Act (assisting another to retain Pamr IT1
drug trafficking proceeds);

i) an offence of conspiring, inciting or attempting to commit an offence
famﬁﬂﬂin suhsections (1) to (3) above or paragraph (8) of this
T on,

151.—(1} An offence under section 311, 312 or 313 @8 a money  Mooey lundering
laundering offence, offences.

() An oftence of conspiring, inciting or sttempting to commit any of
those offences is 2 money laundering offence.

152, —{1) In this Part—

“sccused” means & person against whom proceedings for an offence
have been instituted (whether or not he has been convicted);

“clerk of court” includes the sheriff clerk;
“confiscation onder” means en order under section 91;

“constable™ includes an officer commissioned by the Commissioners
of Customs end Excise under the Customs and Excise Management Act 1979 ¢ 2.
1979;

“conviction™, in relation to en offence, includes a finding that the
offence has been committed;

“court” must be construed in accordance with scctions 91(11) and
TEH10Y;

“criminal investigation™ means an investigation which police officers
or other persons have a duty to conduct with a view to it being
ascertained whether a person should be charged with an offence;

“the Procedure Act” mcans the Criminal Procedure (Scotland) Act 1995 ¢, 46,
1995;

“restraint order” means an order under section 118,

(2) A reference to the offence (or offences) concerned must be construed
in accordance with section 91010,

(3) A reference to semtencing the accused for an offence includes a
reference to dealing with him otherwise in respect of the offence.

i

General
153.—(1) Provision may be made by act of sederunt as to— Foubes of coart,
{a) giving notice or serving any document for the purposes of this Part;
by the accountant of court’s functions under Schedule 2.

(2} Subsection (1) is without prejudice o section 32 of the Sheriff Court 1971 ¢, 58.
(Scotland) Act 1971 or section 5 of the Couort of Session Act 988, 1988 ¢, 6.
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Part IV
ParT IV
CONFISCATION: NORTHERN IRELAND
Confiscation orders
Mhaking of onder, 154.—(1) The Crown Court must proceed onder this section if the
following two conditions arc satisfied. L
{2) The first condition is that a defendant falls within cither of the
following paragraphs —
(a} he is convicted of an offence or offences in proceedings before the
Crown Court;
{b) be is committed 1o the Crown Court in respect of an offence or 10
offences under section 215 below (committal with a view to a
confiscation order being considered).
{3) The second condition is that—
{a} the prosecutor or the Director asks the courl to proceed under this
section, of 15
(b)) the court believes it is appropriate for it to do so.
{4) The court most proceed as follows —
{a) it must decide whether the defendant has a criminal lifestyle;
(b} if it decides that he has a criminal lifestyle it must decide whether he
hus benefited from his general criminal conduct; 20
{ch if it decides that he does not have a eriminal lifestyle it must decide
whether he has benefited from his particular criminal conduct.
{5) If the court decides under subsection (43(h) or (o) that the defendans
hes benefited from the copduct referred © it must—
{a) decide the recoverable amount, and 25
{b) make an order (a confiscation onder) reguiring him to pay that
amoaunt,
() But the court must treat the duty in subsection (3) as a power if it
belicves that any victim of the conduct has at any time started or intends to
start procecdings against the defendant in respeet of loss, injory or damage 30
susiained in connection with the conduct,
{7) The standard of proof required to decide any question arsing under
subsection (4} or (3) is the standard applicable in civil procecdings.
(#) The first condition is not satisfied if' the defendant absconds {but
section 176 may apply). 35
(%) References in this Pant to the offence {or offences) concerned are to the
offence {or offences) mentioned in subscction (2},
Time for miaking 155, A confiscation order must be made before the court sentences the
arder. defendant for the offence {or any of the offences) concerncd.
Recoveruhle 156.—(1) The roccoverable amount for the purposes of section 154 s an 40

amerunt, amount equal to the defendant’s benefit from the conduct concerned.
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(2} But if the defendant shows that the available smount is less than that
benefit the recoverable amount is —

(a) the available amount, or

(b} & nominzl amount, if the available amount is nil.

5 (3} But if section 1346} applies the recoverahle amount is such amopnt
as_

(a) the coart believes is just, but

(b) does ot exceed the amount found under subsection (1) or (2) (as the
case may bel.

1 (4 The court—

{a) must inclode in the confiscation onder a statement of its fndings as to
the matters relevant for deciding the available amount, if that
amount is less than the defendant's benefit from the conduct
concernad;

15 (b} may mclede such a stalement, in any olher case.

157.— (1) If the court is proceeding under section 154 this section applies
for the purpose of —
() deciding whether the defendant has benefited from conduct, and
(b} deciding his benefit from the conduct.
i1} (23 The court must—
() take account of conduct occurring wp to the time it makes its
decision;
(b} take account of property obtained @p to that time.

(3} If the conduct concemed is general criminal conduct the court must
25 deduct the aggregate of the following amounts —

(a) the amount ordered to be paid under each confiscation order
previoushy made against the defendant;

(b) the amount ordered to be paid under each confiscation order

previously made against him under the Criminal JTustice

0 (Confiscation) (Morthern Ireland) Order 1990 or the Proceeds of
Crime (Northern Ireland) Order 1996,

158.—(1) For the purposes of deciding the recoverable amount, the
available amount is the aggregate of —
{a) the total of the values (at the dme the confiscation order is made) of
EL all the [ree property then bheld by the defendant mines the total
amount payable in pursuance of oblipattons which then have
prioity, and
(b) the total of the values (at that time) of afl tainted gifts.
(2} An obligation hes priority if it is an obligation of the defendant—
40 (a) to pay an amount due in respect of a fine or other order of a court

which was imposed or made on conviction of an offence and at any
tme hefore the time the confiscation order is made, or
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{b) to pay a sum which would be included emong the preferential debts if
the defendant’s bankruptcy had commenced on the date of the
confiscation order or his winding up had been ordered on that date.

(3) “Preferential debts™ has the meaning given by Article 346 of the
Insolvency {Morthern Irefand) Order 1989,

159.—(1) If the court decides under section 154 that the defendant has a
criminal lifestyle it most make the following four assumptions for the
purpase of —

{a} deciding whether he has bepefited from his general criminal conduct,
and

(b) deciding his benefit from the conduct.

{2) The first assumption is that any property transferved to the defendant at

any fime after the relevant day was obtained by him-—
{a} as & result of his peneral criminal conduct, and
(b)) at the earliest time he appears (0 have hebd it
{3) The second assumption 15 that any property beld by the defendant at
any time after the date of conviction was obtained by him—

(a} &5 g result of his peneral crimunal conduet, and

(b)) at the earliest time he appears to have held it.
at any time after the relevant day was met from property obtained by him as &
result of his general criminal conduct.

(5) The fourth assumpticn is that, for the purpose of valuing eny
obtained (or assumed to have been obtwined) by the defendant, he obtained it
free of any other interests in it.

(6) But the court must not muke a required assumption in relation to
purticular property or expenditure if —

{a} the assumption is shown to be incomrect, or
{b) there would be a serious risk of injustice if the sssumption were
made.

{7 If the court does not make one or more of the reguired assumptions it
must state its reasons.

{#) The relevant day is the first day of the period of six years ending
with—

n

15

(a) the day when procecdings for the offence concerned were stared 35

against the defendant, or
{b) if there are two or more offences and proceedings for them were
started on different days, the earliest of those days.

{9 The date of conviction is—

(a) the date on which the defendant was convicted of the offence 20

concerned, or

{b) if there are two or more offences and the convictions were on
different dates, the date of the latest.
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166l —(1) The amount ordered to be paid ender & confiscation order must
be paid on the making of the order; but this s subject to the following
provisions of this section.

(2} If the defendant showes that he needs time to pay the amount ordered to be
paid, the court making the confiscation order may make an order alfowing
payment to be made in a specified period.

(3) The specified period—

(a) must start with the day on which the confiscation order 15 mede, and
{(b) musi not exceed six months.

(43 If within the specified period the defendant applies to the Crown Court
for the period to be extended and the court believes there are exceptional
circumstances, it may make an order extending the period,

(5) The extended period —

(a) must start with the day on which the confiscation order is made, and
(b} must nod excesd 12 months.

161.—(1) If the amount required to be paid by a person under a
confiscation order is nol paid when it is required to be paid, he must pay
interest on the amount for the period for which it remains unpaid.

(2} The rate of interest is the same rate as that for the time being applyving toa
money judgment of the High Court.

{3y For the purposes of enforcement the amount of the interest must be
treated as part of the amount (o be paid under the confiscation order.

162.—(1) If the court makes a confiscalion order it must proceed as
mentioned in subsections (2) and (4) in respect of the offence or offences
comcered.

(23 The court must take account of the confiscation order before —

{a) it imposes a fine on the defendant, or
(b} 1t makes an onder [alling within subsection (3).

(3 These orders fall within this subsection—

(#) an order involving payment by the defendant, other than an order
under Article 14 of the Criminal Justice {Northern Ireland) Order
1994 (compensution orders);

(b) an order wnder section 27 of the Misuse of Dmgs Act 1971
(Forfeiture orders);

(c) an order under Article 11 of the Criminal Justice (Morthern Ireland)
Order 1994 (deprivation orders);

{d) an order under section 23 of the Terrorism Act 2000 {forfeiture
orders).

(4} Subject to subsection (2), the court must leave the confiscation order
out of scoount in deciding the appropriate sentence for the defendant,

(5) Subscction (6) applics if —

(a8) acourt makes both a confiscation order and an order for the payment of
compensation under Article 14 of the Criminal Justice (Northern
Ireland) Owder 1994 against the same person in the same
proceedings, and
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Part IV {b) the court believes he wifl not have sufficient mesans to satisfy both
the orders in full.
(%) In such a case the court must direct that so much of the compensation as it
spectfies is o be paid out of any sums recovered under the confiscation
arder; and the amount it specifies must be the amount it believes will not e 5
recoverable because of the insufficiency of the person's means,
{7) No enactment restricting the power of a court dealing with an offender in
a particular way from dealing with him also in any other way shalf by reason
only of the making of a confiscation order restrict the court from dealing
with an offender in any way it believes is appropriete in respect of an 10

offence.

Procedural matters
Postpanement. 163.—(1) The court may postpone procecdings under section 154 for &
specificd period; and a period of postponement may be extended,
{2) A period of postponement (including orc s extended) must not end 15
after the permitted period ends,
(3) But subsection (2) docs not apply if there are cxceptional
circumstances,
{4) The permitted period is the period of two years starting with the date of
conviction, n
{5) But if—
(a) the defendant appeals against his conviction for the offence (or any
of the offences) concemmed, and
{b) the period of three months (starting with the day when the appeal is
determined or otherwise disposed of) ends after the period found 25
under subsection (4},
the permitied period is thai period of three months,
{6) A posiponement or extension may be made—
{a} on application by the defendant;
{b) on application by the prosecuior or the Director (as the case may be); 30
{c} by the court of its own motion,
{71 The date of conviction is—
{a} the date on which the defendant wes convicted of the offence
concerned, or
(b} if therc are two orf more offences and the convictions were on 35
different dates, the date of the latest,
(#) References to appealing include references to applying under Article
51 1981/1675 146 of the Magistrates” Courts (Morthern Irgland) Order 1981 (statement of
(ML 26}, case),

Effeciol 164.—(1) If the court postpones proceedings under section 154 it may 40
posiponement, proceed to sentence the defondant for the offence (or any of the offences)
concerned,
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{2} In sentencing the defendant for the offence (or any of the offences)
concerned in the postponement period the court must not—
(&) impose a fine on him, or
{b) make an order falling within section 162(3).

(3} If the court sentences the defendant for the offence (or any of the
offences) concerned in the posiponement period, after that pericd ends it may
vary the semtence by imposing & fine or making an order falling within
seciion 162(3).

(4) But the court may proceed under subsection {3} only within the period
wihich —

(&) corresponds to that allowed by section 4%2) or (3) of the Judicature
(Morthern Ireland) Act 1978 (fime allowed for varving a sentence),
but

(b} starts with the end of the postponement period.

(30 If the court procesds (o sentence the defendant under subsection (1) —

(@) section 154 has effect as if the defendant’s particular criminal
conduct included comduct which constitutes offences which the
court has taken into consideration in deciding his sentence for the
offence or offences concerned;

{b) section 155 must be ignored.

(6) The postponement period is the period for which proceedings under
section 154 are postponed.

165.—(1) If the court 15 procesding under section 154 in a case where
section 154(3)(a) applies, the prosscutor or the Director (as the case may be)
musl give the courl & statement of information within the period the court
orders.

{2) If the courl is procesding under section 154 in a case where seciion
154(3Wb) applies and i orders the proseculor o give il a stalement of
information, the proseculor must give it such a siaiement within the period
e court orders.

{3V I the prosecutor or the Direclor (as the case may be) believes the
defendant has a criminal lifestyle the statement of information is a statement
of matters the prosecutor or the Director believes are relevant in conneclion
with deciding these issues—

(2} whether the defendant has a criminal lifestyle;
(b} whether he has benefited from his general criminal conduct;
{c) his benefit from the condwct,

(4) A statcment under subsection (3)—

(2) must include information the prosecutor or Director belicves s
relevant in comnection with applying the assumptions in section
159;

(k) mwast, if the prosecutor or Director believes there would be a serious
risk of injustice if a required assumption were made, include
information he believes is relevant in connection with deciding
whether it showld not be made,

Part IV
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{(5) If the prosecutor or the Director (as the case may be) does not belicve
the defendant has a criminal lifestyfe the statement of information is 2
statement of matters the prosecutor or the Director believes are relevant in
conmection with deciding these issues—

{a) whether the defendant has benefited from his particular criminal
comeduct;
(b)) his benefit from the conduct.

(6)If the prosecutor or the Director gives the cour a statement of
information —
{a} he may &t any time give the court a further statement of information;
{b) he must give the court a further statement of information if it orders
him to do se, and he must give it within the period the count orders.
{7) If the court makes an order under this section it may at any time vary it
by making another one,

166.—(1) If the prosecuior or the Director gives the court a statement of
information and a copy is served on the defendant, the court may order the
defendant —

{a) to incdicate (within the period it onders) the extent to which he

accepts each allegation in the staternent, and

() %o [ar as he does not accepd such an allegation, to give particulars of

any matlers be proposes (o rely on.

{2) If the delendani accepis 1o any extent an allepafion in a statement of
information the courl may treal his acceplance as conclusive of the matters (o
which it relates for the purpose of deciding the issues referred 1o in section
165(3) or (5) (as the case may be).

(3 If the defendant [ails in any respect to comply with an order under
subsection (1) he may be treated for the purposes of subsection (2) as
accepting every allegation in the statement of information apart from—

{a} eny allegation in respect of which he hes complied with the
requirement;

{b) any allegation that he has & criminal lifestyle;

{c) any allegation that he has benefited from his general or particular
criminal conduct,

{4) For the purposes of this section an allegation may be accepted or
particulars may be given in a manner ordered by the court,

{5) If the court makes an order under this section it may at any time vary it
by making another one,

(&) No scceptance under this section that the defendant has benefited from
cemduct is admissible in evidence in proceedings for an offence.

167.—(1) This scction applics if—
(&) the court is proceeding under section 154 in a case where section
15403 )(a) applics, or

(b} it is proceeding under section 134 in a case where section 134{3)(h)
applies or it is considering whether (o proceed.

35
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{2) Faor the purpose of obiaining information to help it in carmying out its
functions the court may at any time order the defendant to give it
information specified in the order.

{3} An order under this section may require all or a specified part of the
information to be given in & specified manner and before a specified date.

{4} If the defendant fails without ressonsble excuse to comply with an
order under this section the court may draw such inference as it believes is
appropriste.

{5) If the prosecutor or the Director (as the case may be) accepts to any
extent an allegation made by the defendant—

{a) in giving information required by an order under this section, of
(b) in any other statement given to the court in relation to any matter
relevant to deciding the available amount onder section 158,

the court may weat the acceplance as conclusive of the matters to which it
relates,

(6} For the purposes of this section an allegation may be accepted in a
mianner ardered by the court,

(71 If the court makes an order under this section it may at any time vary it
by making another one.

Reconsideration
168, —(1} This section applies if —

(a) the first condition in section 154 is satisfied but the cournt has not
proceeded under that section,

(b} there &5 evidence which was not available (o the prosecutor on the
relevant date,

(ch before the end of the penod of six years starting with the date of
conviction the prosecutor or the Director applies to the Crown
Court to consider the evidence, and

(d) after considering the evidence the court believes it is appropriate for it
to proceed under section 154,

(2) The court must proceed under section 154, and when it docs so
subsections (3) to (7) below apply.

(3} If the court has already sentenced the defendant for the offence (or eny of
the offences) concemed —

(@) section 154 has effect as if his particular criminal conduct included
conduct which constitutes offences which the court has taken into
consideration in deciding his sentence for the offence or offences
concemed;

{b) section 155 must be ignored.

{4) Section 157(2) docs not apply, and the rules applying instead are that
the cournt must—

(&) take account of conduct oceurring before the relevant date;

b)) take acoount of property obtained before that date;

() take account of property obtained on or after that date if it was

obtained a8 a fesull of or i connection with conduct occuiring
before that date.

Parr IV
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Part IV {3) In section 15%—

{a) the first and second assumptions do not apply with regard to property
first held by the defendant on or after the relevant date;

(b} the third assumption does not apply with regand to expenditore
incurred by him on or after that date; 5

{ch the fourth assumption does oot apply with regard to property
obtained {or assumed to have been obtained) by him on or after that
date,

{6) The recoverable amount for the purposes of section 154 is such
amCaint &5 — o

{a} the court believes is just, but

{b) does not excesd the amount found under section 156.

{7) In arriving at the just amount the court must have regard in particufar
10—

{a} the amount found under section 156; 15

{b) any fine imposed on the defendant in respect of the offence (or any of
the offences) concemned;

{c} eny order which falls within section 162(3) and has been made
against him in respect of the offence (or any of the offences)
concerned; 20

{d) amy order which has been made against him in respect of the offence
{or any of the offences) concemed under Article 14 of the Criminal

S0 19%4/2795 Justice (Northern Ireland) Order 1994 (compensation orders).

(13 (8) The relevant date is—
{a) if the court made a decision not to procecd under section 154, the 25
date of the decision;
() if the court did not make such a decision, the date of convietion,
{%) The date of conviction is—
{a} the date on which the defendami was convicted of the offence
concerted, of 30
(b) if (here are two or more offences and the convictions were on
different dates, the date of the latest,
Noorder made: 169.—(1) This section applies if the following two conditions are
hwmﬂﬂ'lt“ ionof  satisfied.
{2) The first condition is that in proceeding under section 154 the court 35
has decided that—
{a) the defendant has a criminal lifestyle but has not benefited from his
eeneral criminal conduct, or
(k) the defendant does not have o criminal Bfestyle amd has not benefited
from his particuler criminal conduct. &0

(3) If the court proceeded under section 154 because the Director asked it
to, the second condition is that—
{a} the Director has evidence which was not gvailable to him when the
court decided that the defendant had not bencfited from his general
or perticular criminal conduct, 45
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{b) before the end of the period of six years starting with the date of
conviction the Director applies to the Crown Court to consider the
evidence, and

(c) after considering the evidence the court concludes that it would have

5 decided that the defendant hed bencfited from his general or
particular criminal conduct (as the case may be) if the evidence had
been available to it

() If the court proceeded under section 154 hecause the prosecutor asked it
to or becanse it helioved it was appropriate for it to do so, the sccond

10 condition is that—

(&) there 15 evidence which was not available to the prosecutor when the
court decided that the defendant had not benefited from his general
or particular criminal condwct,

(b} before the end of the period of six years swarting with the date of

15 conviction the prosecutor or the Director applies fo the Crown
Couort to consider the evidence, and

{c) after considering the evidence the court concledes that it would have
decided that the defendant had benefited from his peneral or
particular criminal conduct (as the case may be) if the evidence had

20 been available to it

(5} If this section applies the coust—

(&) roust make a fresh decision under section 154(4)b) or (¢) whether
the defendant has benefited from his general or particular criminal
conduct (as the case may be);

2% {b) may make a confiscation order under that section.

(6] Subsections (T} o (11} below apply if the court procesds under section
154 in pursuance of this section,

{77 If the court has already sentenced the defendant for the offence (or any of
ihe offences) concerned —

30 (g} section 154 has effect as if his particular criminal conduct included
conduct which constitutes offences which the court has tuken into
consideration in deciding his sentence for the offence or offences
concerned;

(b) section 155 must be ignored.

35 (8) Section 157(2) does not epply, and the mles applying instead are that

the court must—

(8) take account of conduct occurring before the date of the onginal
decision that the defendant had not bencfited from his general or
particular criminal conduct;

40 (b} take account of property obtzined before that date;

(c) take accoumt of property obtained on or after that date if it was

obtaingd as a result of or in conmection with conduct oocurring
before that date.,

(%) In section 159 —

45 (@) the first and second assumptions do not apply with regard to property
first held by the defendant on or after the date of the original
decision that the defendant had not benefited from his peseral or
paricular criminal conduct;

Part IV
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{b) the third assumption does not apply with regand to expendimre
incurred by him on or after that date;

{c) the fourth assumption does not apply with regard to property
obtained {or assumed to have been obtained) by him on or after that
date, 5

{103 The rccoverable amount for the purposes of section 154 is such
amount 35—
{a} the court believes is jost, but
{b) does not exceed the amount found under section 156,

{11y In arriving at the fust amount the court must have regard in particular 10
m_

{a} the amount found under section 156;

{b) any fine imposed on the defendant in respect of the offence (or any of
ithe offences) concerned:

(¢} any order which falls within section 162(3) and has been made 15
against him in respect of the offence (or any of the offences)

'

{d) any order which has been made against kim in respect of the offence
{or any of the offences) concerned under Article 14 of the Criminal
Justice (Morthern Ireland) Order 2994 (compensation orders). 20

{12) The date of conviction is the date found by applying section 168(9).

170.—(1) This section appliss if—

{a} & court has made a confiscation arder,

{b) the prosecutor or the Director believes that if the court were to find
the amount of the defendant’s benefit in pursuance of this section it 25
would exceed the amount found a5 his benefit for the purposes of
the order,

{c) before the end of the period of six years starting with the date of
conviction the prosccutor or the Dircctor applies to the Crown
Court to consider the evidencoe on which his belicf is based, and 30

{d) after considering the evidence the court believes it is appropriate for it
o proceed under this section.

{2) The court must make a new calculation of the defendant’s benefit from
the conduct concemed, and when it does so subsections (3) to (6) below
apply. 35

{3) If the court has already sentenced the defendant for the offence (or any of
the offences) concerned section 154 has effect as if his particular criminal
conduct incloded conduct which constitutes offemces which the court has
faken into consideration in decikding his sentence for the offence or offences
concerned. 40

(4] Section 137(2) does not apply, and the rules applying instead are that
the: coart must—

{a} tzke account of condwct occurring wp to the time it decided the
defendant’s benefit for the purposes of the confiscation order;

(b take account of property obtained up to that time; 45
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{b) the third assumption does not apply with regand to expendimre
incurred by him on or after that date;

{c) the fourth assumption does not apply with regard to property
obtained {or assumed to have been obtained) by him on or after that
date, 5

{103 The rccoverable amount for the purposes of section 154 is such
amount 35—
{a} the court believes is jost, but
{b) does not exceed the amount found under section 156,

{11y In arriving at the fust amount the court must have regard in particular 10
m_

{a} the amount found under section 156;

{b) any fine imposed on the defendant in respect of the offence (or any of
ithe offences) concerned:

(¢} any order which falls within section 162(3) and has been made 15
against him in respect of the offence (or any of the offences)

'

{d) any order which has been made against kim in respect of the offence
{or any of the offences) concerned under Article 14 of the Criminal
Justice (Morthern Ireland) Order 2994 (compensation orders). 20

{12) The date of conviction is the date found by applying section 168(9).

170.—(1) This section appliss if—

{a} & court has made a confiscation arder,

{b) the prosecutor or the Director believes that if the court were to find
the amount of the defendant’s benefit in pursuance of this section it 25
would exceed the amount found a5 his benefit for the purposes of
the order,

{c) before the end of the period of six years starting with the date of
conviction the prosccutor or the Dircctor applies to the Crown
Court to consider the evidencoe on which his belicf is based, and 30

{d) after considering the evidence the court believes it is appropriate for it
o proceed under this section.

{2) The court must make a new calculation of the defendant’s benefit from
the conduct concemed, and when it does so subsections (3) to (6) below
apply. 35

{3) If the court has already sentenced the defendant for the offence (or any of
the offences) concerned section 154 has effect as if his particular criminal
conduct incloded conduct which constitutes offemces which the court has
faken into consideration in decikding his sentence for the offence or offences
concerned. 40

(4] Section 137(2) does not apply, and the rules applying instead are that
the: coart must—

{a} tzke account of condwct occurring wp to the time it decided the
defendant’s benefit for the purposes of the confiscation order;

(b take account of property obtained up to that time; 45
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{c) take account of property obtained after that time if it was obtained 15 a Pakr IV
resuft of or in connection with conduect occorring before that time,

(5) In applying section 157(3) the confiscation order must be ignored.
(6} In section 159—

§ {a) the first and scoond assumptions do not apply with regerd to property
first held by the defendant after the time the court decided his
benefit for the purposes of the confiscation onder;

(b) the third assumption does not apply with regard to expenditure
incurred by him after that time;

10 (ch the fourth assumption does oot apply with regard to property

obtained {or assumed to have been obtained) by him after that time,

(THYIf the amount found under the mew calculation of the defendant’s

benefit exceeds the amount found as his benefit for the purposes of the
confiscation order the cowrt—

15 (a) must make a new calculation of the recoverable amount for the
purposes of section 154, and
(B} if it exceeds the amount required o be paild under the conlscation
order, may vary the arder by substituting for the amoum required o
be paid such amount as it believes is just.
20 (4} In applying subsection {7)(a) the court rust—
(a) take the new caleulation of the defendant’s benefit;
(h) apply section 158 as if references to the bme the confiscation onder is
made were to the time of the new calculation of the recoverable

amount amd as if references to the date of the confiscation order
25 were to the date of that new calculation.

(%) In applying subsection (7)(b} the court must have regard in particular
tn—
{a) any fine imposed on the defendant for the offence (or any of the
offences) concerned;
30 () any order which falls within section 162(3) and has boen made
ageinst him in respect of the offence (or any of the offences)
concerned,

(15 In deciding under this section whether one amount excecds another
the court must take aceount of any change in the value of moncy.

35 (11) The date of conviction is the date found by applying scction 168{9).
171.—(1) This scction applics if — Chreler nale:
{a) a court has mace a confiscation order, mmf
(b} the amount required to be paid was the amount found under section
156(2), and

40 (e} an applicant falling within subsection (2) applies 1o the Crown Court
to make a new calevlation of the available amount.

{2) These applicants fall within this subsection—
(@) the prosecuoior;
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{b) the Director;
{c) & receiver appointed under section 194, 196(3) or 202 or in
pursuance of & charging order.

{3)In a casc where this scction applics the court must make the new
calculation, and in doing so it must apply section 158 as if references tothe 5
time the confiscation order is made were to the time of the now calculation
and as if references to the date of the confiscation arder were to the date of
the new calculation.

{4) If the amount found under the ncw calculation excceds the amount
found as the svailable amount for the purposes of the confiscation order the 10
court may vary the order by substituting for the anrount required o be paid
such amount as—

{a) it believes is jost, but
{b) does not exceed the amount found (when the confiscation order was
mzde) as the defendant’s benefit from the conduct concerned, 15

{3) In deciding what is just the court must have regard in particular to-—

{a}y any fine imposed on the defendant for the offence (or any of the
offences) concerned;

{b) any order which falls within section 162(3) and has been made
against him in respect of the offence (or any of the offences) 20
cancerned.

{&) In deciding wnder this section whether one amount exceeds another the

court must take account of any change in the valoe of money.

172.—(1) This section applies if—

{a} & court has made a confiscation order, and 25

{b) the defendent, or a receiver appointed under section 194, 196(3) or
202 or in purseance of & charging order, applies to the Crown Court to
wvary the order under this section.

{2) In such a case the court must calculste the available amoont under

section 158, but substituting for refersnces to the time the confiscation order 15 30
mede references to the tme the calculetion is made.

(3)If the court finds that the available amount (as so calculated) is
inedeguate for the payment of eny amount remaining to be paid under the
confiscation order it may vary the order by substituting for the amownt
required to be paid such smaller amount us the court believes is just. 35

() If a person has been edjwdged bankrupt or his estate has been
sequestrated the court must take mto account the extent to which realisable
property held by him may be distributed among creditors,

(5) The court may disregard any inedeguacy which it believes is
attributable (wholly or partly) to anything done by the defendant for the <0

purpase of preserving property hefd by the recipient of a tuinted gift from
any risk of realisation under this Part.

173.—(1) This section applics f—
{a} & court has made a confiscation arder,
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() the prosecutor applies to the Crown Court for the discharge of the PaRT IV
ogder, and

{c) the amount remaining to be paid under the order is fess than £1,000.

{2} In such & case the court most calculate the evailable amount under
section 158, hut substituting for references to the time the confiscation order is
made references to the time the calculation is made.

{3} If the court—

{a) finds that the available amount (as s0 calculated) is inadequate to
meet the anrount remaining to be paid, and

(b} is satisfied that the insdequacy is due wholly to a specified reason or a
combination of specified reasons,

it may discharge the confiscation order.

(4} The specified reasons are—

{a) in a case where any of the realisable property is sitnated outside the
United Kingdom, that Ductuations in currency exchanpe rates have
occurmed;

(b} any reason specified by the Secrelary of State by order.

(5) The Secretary of State may by order vary the amount for the Gme
being specified in subsection (1)

174.—(1) This section applies i[— Snall amount
(a) acourt hes made a confiscution order, E;aandlugf er.

(b} a chief clerk applies to the Crown Court for the discharge of the
order, and

{c) the amount remaining to be paid under the order is £30 or less.

{2} In such a case the court may discharge the order.

{3) The Sccrctary of State may by order vary the amount for the time
being specified in subsection (1Hc),

175.—(1) This section applics if— Information.
(a) the court proceeds under section 154 in purseance of section 168 or
169, or
(b} the prosecutor or the Director applies under section 170,

(2} In such a casg—

{a) the prosecutor or the Director (as the case may be) must give the
conrt a statement of information within the period the court orders;

(b} section 165 applies accordingly (with approprate modifications
where the prosecutor or the Director applies under section 1707;

(e} section 166 applies accordingly:

() section 167 spplies as it applies in the circumstances mentioned in
section 167(1).

Defendant absconds
176.—(1) This section applies if the following two conditions are Defendan
satisfied. convicted ar
commitied.
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Pagrt IV {2) The first condition is that a defendant absconds after—

{a) he is convicted of an offence or offences in proceedings before the
Crown Court, or

(b} be is committed to the Crown Court in respect of an offence or
offences under section 215 below (committal with a view 0 a 3
confiscation order being considered).

{3) The second condition is that—

{a} the prosecutor or the Director applies to the Crown Court to proceed
under this section, and

{b) the court believes it iz appropriate for it o do so. 10

{4) If this section applies the court must proceed under section 154 in the
same way as 16 must proceed if the two conditions there mentioned are
satisfied; but this is subject to subsection (5).

{5) If the court procesds under section 154 as applied by this section, this
Part has effect with these modifications — 15
(a} any person the court believes is likely to be affected by an order
vider section 154 is entitled to appesr before the court and make

representations;

{b) the court must not make an order under section 154 unless the
prosecutor or the Director (as the case may be) has taken reasonable 20
sleps o contact the defendant;

{c} section 154(9) applies as if the reference o subsection (2) were to
subsection (2) of this section;

(d) sections 159, 165(4), 166 and 167 must be ignored;

{e} scctions 168, 169 and 170 must be ignored while the defendant s 25
still an absconder,

(6) Once the defendant has ceased to be an sbsconder section 168 has
effieet as if subsection (1)(a) read —

“(a) a a time when the first condition in section 176 was satisficd the

court did not proceed under section 134, 30
Defendant neither 177.—(1} This section applies if the following two conditions are
convicted iof satisfied,
acguities.
{2) The first condition is that -
{a) proceedings for an offence or offences are started against & defendant
but are not concleded, 35

{b) he absconds, and
{ch the period of two years (starting with the day the court believes be
ahsconded) has ended.
{3) The second condition is that—
{a} the prosecutor or the Director applies (o the Crown Court to procesd 40
vider this section, and
(b} the court belisves it 1s appropriate for it to do so.
(4) If this section applies the court must proceed under section 154 in the
sume way as it most proceed if the two conditions there mentioned are
sutisfied; but this is subpect to subsection (5). 45
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(3) If the court proceeds under section 154 as applied by this section, this ParT IV
Part has effect with these modifications —

(a) amy person the court belioves is likely to be affected by an order
under section 134 is entitled to appear before the court and make
represeniations;

{b) the court must not make an order under section 1534 unless the
prosecutor or the Director (as the case may be) has taken reasonable
sieps to contact the defendant;

(g) section 1549} applies as if the reference to subsection (2} were o
subsection {2) of this section;

(d) sections 139, 165(4), 166 and 167 must be ignored;

(&) sections 168, 169 and 170 must be ignored while the defendant is
still an absconder.

(6} Subsectrons (7) and (8) apply once the defendant has cessed o be an
absconder,
[Ty Section 168 has effect as if subsection (1)(2) read —

“la) al a tume when the first condition in section 177 was satsfed the
courd did nod procesd under section 154,

(8 Sections 168, 169 and 170 have effect as if references 1o the date of
convietion were—

() to the day when proceedings for the offence concerned were started
against the defendant, or

(b) af there are two or more offences and proceedings for them were
started on different days, the earliest of those days.

(9 If—
(g) the court makes an order under section 154 as applied by this
section, and
(b} the defendant is later convicted in proceedings before the Crown
Court of the offence (or any of the offences) concerned,
section 1534 does not apply so far as that conviction is concermed,

178, —(1) This section applies if— Variation of grler,

(@) the court makes a confiscation order under section 154 as applied by
section 177,

(b} the defendant ceases 10 be an absconder,

() he believes that the amount required 1o be paid was too large (leking
the crcumslances prevalling when the amounl was found [or the
purposes of the order), and

(d) before the end of the period of six yeurs starting with the date on
which the order was made he applies to the Crown Court to
consider the evidence on which his belief is based.

(2)If {after considering the evidemce) the court concludes that the
defendan:'s belief is well founded —

(a) it rmust find the amount which should have been the amount required to
be pauid (taking the circumstances prevailing when the amount was
found for the purposes of the onder), and
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{b) it may vary the order by substituting for the amount required to be
paid such amount as it believes 1s just.

179.—(1) Subsection {2} applies if —
{a) the court makes a confiscation order under section 154 as applied by
section 177,

(b} the defendant is later tried for the offence or offences concerned and
acquitied on all coumts, and

{ch he applies w the Crown Court to discharge the order.
{2) In suech a case the court must discharge the order,
{3) Subsection (4) applies if — 10
{a} the court makes a confiscation order under section 154 as applied by
section 177,
{b) the defendant ceases to be an absconder,
() subsection (1)(b) does not apply, and
{d) he applies to the Crown Court to discharge the order, 1%
{4) In such a case the court may discharge the order if it finds that—
{a} there has been undue defay in contineing the proceedings mentioned
in section 177(2), or
(k) the prosecutor does not intend to proceed with the prosecution,

(5) If the court discharges a confiscation order under this scction it may 20
make such a consequential or incidental order as it belicves is appropriate.

Appeals

180.—(1) If the Crown Court makes a confiscation order the prosecator or
the Director may appeal to the Court of Appeal in respect of the order.

(2) If the Crown Court decides not to make a confiscation order the 25
prosecutor of the Director may appeal to the Court of Appeal against the
decision.

{3) Subsections {1} and (2} do not apply 1o an order or decision made by
virtue of scction 168, 169, 176 or 177,

181.—(1) On an appeal under section 18001} the Court of Appeal may 30
confirm, guash or vary the confiscation order.

{2) On an appeal under scction 18042} the Court of Appeal may confirm
the decision, or if it belicves the decision was wrong it may —
(a} itself proceed under section 154 (ignoring subsections (1) to (3)), or
{b) direct the Crown Court 1o proceed afresh under section 154, 35
{3) In proceeding afresh in pursvance of this section the Crown Court
must comply with any directions the Court of Appeal may make.
{4) If a court makes or varies a confiscation order under this section or in
pursuance of a direction under this section it must—
(a} have regard to any fine imposed on the defendant in respect of the <0
offence {or any of the offences) concerned;
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(b} have regerd to any order which falls within section 162{3) and has
been made against him in respect of the offence (or any of the
offences) concerned, unless the order has alfready been taken into
sccount by a court in deciding what is the free property heid by the
defendant for the purposes of section 158.

(5} Hf the Court of Appeal proceeds under section 154 or the Crown Court
proceeds afresh under that section in pursuance of a direction under this
section and a court has already sentenced the defendant for the offence {or
any of the offences) concerned —

() section 154 has effect as if his particular criminal conduct included
conduct which constitutes offences which the court has taken into
eonsideration in deciding his sentence for the offence or offences
coneermed;

(b} section 155 must be ignoned.

{6} I the Court of Appeal proceeds under section 134 subsections (7} to
(11) also apply.

(73 H the Court of Appeal makes a confiscation order under this section it
must have regard (o any order which has been made against the defendant in
rezpect of the offence (or any of the offences) concerned under Article 14 of
the Criminal Justice (Northern Ireland) Crder 1994 (compensation orders).

(8} Section 137(2) does not apply, and the ruies applying instead are that
the court must—

(a) take account of conduct oceurring before the relevant date;

(b} take account of properiy obtained before that date;

() take account of property obtained on or after that date if it was
obtained as a result of or in connecton with conduct occurring
before that date.

(9} In section 159 —

(a) the first and second assumplions do not apply with regard to properly
first held by the defendant on or afler e relevant date;

(b} the thind assumption doss not apply with regard to expenditure
incurred by him on or after that date;

(c) the fourth assumption does not apply with regard to property
obtained (or assumed to have been obtained) by him on or after that
date.

(10§ Section 175 applies as it applies in the circumstances mentioned In
subsection (1) of that section.
(11) 1f the Court of Appeal —
(2) makes a confiscation order, and

(b} zppoints the Director as the enforcement authority for the order
under section 183

it must direct the Crown Court 1o proceed under section 202,

(12) The relevant date is the date on which the Crown Court decided not to
make a confiscation order,

182.—(1) An appeal lies to the House of Lords from a decision of the
Court of Appeal on an appeal under section 180,

ParT IV
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{2) An appeal under this section lies &t the instance of —
{a) the defendant or the prosecutor (if the prosecutor appealed under
section 180);
(b} the defendant or the Director {if the Director appealed under section
180}, 5
{3) Om an appeal from a decision of the Coort of Appeal to confism, vary or
mzke a confiscation order the House of Lords may conficm, qeash or vary the
order.

{4) On an appeal from a decision of the Cowrt of Appeal to confirm the
decision of the Crown Court not to make a confiscation order or from a 10
decision of the Court of Appeal to quash a confiscation order the Hoose of
Lords may—

{a} confirm the decision, or
k) itself proceed under section 154 (ignoring subsections {1} 1o (3)) if it
believes the decision was wrong. 15

{5) If the House of Lords makes or varies a coafiscation order under this
section it must have regard to-—

(a} any line imposed on the defendant in respect of the offence (or any of
the offences) concerned:

(b)) anmy order which falls within section 162(3) and has been made 20
against him in respect of the offence (or any of the offences)
concerned.

{6&) If the House of Lords makes a confiscation order under this section it
musl have regand to any order for the payvment of compensation under Aracle
14 of the Criminal Justice (Northern Ireland) Order 1994 made against the 235
defendant in respect of the offence (or any of the offences) concemed.

(7] If the House of Lords—

{a} makes p confiscation order under this section, and
{b) appoints the Director as the enforcement authority for the order
under section 183, 30
it must direct the Crown Court to proceed under section 154,

Enforcemant authority
183.—(1) Subsection (2) applics if & court makes & confiscetion order and
any of the following paragraphs applics —
{a} the court procesded under section 154 after being asked to do so by 35
the Director;
{b) the court proceeded under section 154 by virtue of an application by
the Director under section 168, 169, 176 or 177,
(¢} before the court made the order the Director applied to the court to
appoint him as the enforcement authority for the onder, 40
{2)In any suwch case the court must appoint the Director as the
enforcement authority for the order.

Enforcement as fines elc
184.—(1) This secticn applies if a courl makes a confiscation onder.
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(2} Section 35(1)(c), {2}, {4) and (5) of the Criminal Justice Act (Northern
Ireland) 1945 (functions of court s to fines) apply as if the amount ordered o
be paid were a fine imposed on the defendant by the Crown Court.

{3) An amount payable under & confiscation order is not a fine, costs,
damages or compensation for the purposes of Article 35 of the Criminal
Justice (Morthern Ireland) Order 1998 (parent or guardian to pay fine etc.
instead of child).

185.—(1) If the Director believes that the conditions set out in subsection
(2) are satisfied he may make an ex parte application to the Crown Court for
the issue of a summons against the defendant.

{2} The conditions are that-

(2} aconfiscation order has been made;,

{b) the Director has been appointed as the enforcement aathority for the
order;

{c) the order is nod =atisfied;

{d) the order is not subject to appeal;

{e) the Director has done all that is practicable (apart from this section) o
enforce the arder.

{3) I it appears 1o the Crown Court that the conditions are satisfled it may
izsue a summons ordering the defendant o appear before the court at the
time and place specified in the summons.

{4) If the defendant fails bo appear before the Crown Court in pursuance of
the sumimons the couwrt may ssue a warrant for his armest

(5 If—
{a) the defendant appears before the Crown Court in pursuance of the
summons or of @ warrant issued under subsection (4), and
{b) the court is satisfied that the condittons set out in subsection {2) are
satisfied,
it may issue a warrant committing the defendant to prison or to detention
under section 5 of the Treatment of Offenders Act (Northern Ireland) 1968
for defanlt in payment of the amount ordered to be paid by the confiscation
order.

(6) Subsection (7) applies if the amount remeaining to be peid under the
confiscation order when the warrant under subsection (5) is 1ssued is less
than the amount ordered to be paid.

{7} In such a case the court must substitute for the term of imprisonment or
detention fixed in respect of the order under section 35(1) of the Criminal
Justice Act (Morthemn Ireland) 1945 such term as bears to the original term
the same proportion as the amount remaining to be paid bears to the amount
ordered to be paid.

186.—(1) Subsection {2) applies if—
(2) a warrant committing the defendant to prison or detcntion is issued
for a defanlt in peyment of an amount ordered to be paid under &
confiscation order in respect of &n offence or offences, and
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(b) at the time the warrant is issued the defendant is liable to serve &
term of custody in respect of the offence {or any of the offences).

{2) In such a case the term of imprisonment or of detention to be served in
default of payment of the amount does not begin to mun until after the term
mientioned in subsection {11(b) above.

{3) The reference in subsection (1)(b) to the term of custody the defendant is
liable to serve in respect of the offence (or any of the offences) 15 a reference to
the term of imprisonment, or detention under section 5 of the Treatment of
Offenders Act (Northern Ireland) 1968 which he s hable to serve in respect of
the offence (or any of the offences).

(4] For the purposes of subsection (3) consecutive terms and terms which
are wholly or partly concorrent most be treated as a single term and the
following must be i o

{a} any senience of imprisonment or order for detention suspended under
section 18 of the Treatment of Offenders Act (Northern Ireland)
1968 which has not taken cffect at the time the warrant is issued;

(b) any term of imprisonment or detention fixed under section 351 ¥c)h
of the Criminal Justice Act (Nosthern [reland) 1945 (term to be
served in default of payment of fine etc) for which a warrang
committing the defendant to prison or detention has not been izsued
at that time.

{5) If the defendant serves a term of imprisonment or detention in defaolt
of payving any amount dee under a confiscation order, his serving that term
does not prevent the confiscation order from confinuing to have effect so far as
any other methad of enforcement is concerned.

187.—(1) Subsection {2} applies if —

{a} & coust varies a confiscation onder under section 170, 171, 172, 178,
18] or 182,

{b) the effect of the variation is to vary the maximum period applicable in
relation to the order under section 35(2) of the Criminal Justice Act
{MNorthern Ireland) 1945, and

{c) the resolt is that that maximum period is less than the term of
imprisonment of detention Oxed in fespect of the onder under
section 35{1)c) of that Act.

{2) In such a case the court must ix a reduced term of imprisonment or
detention in respect of the confiscation order under section 35{1)(c) of that
Act in place of the term previowsly xed.

{3) Subsection {4) applies if paragraphs (a) and (b) of subsection (1) apply
but paragraph (¢} does oot

{4)Iusux:hacnsethe court may ix a reduced term aﬂmprismment
detention in respect of the confiscation order under section 35{1)(c) of that
Act in place of the term previowsly xed.

{511 the effect of section 161 is to increase the maximum perod
applicable in refation 10 a confiscation order under section 35(2) of that Act,
on the apphcation of the appropriate person the Crown Court may amend the
term of imprisonment or detention xed in respect of the order under section
35170 of that Act.
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{f3) The appropriate person is—
{a) the Director, if he was appointed as the enforcement autharity for the
arder under section 183;

{b) the prosecutor, in any other case.

Restraint orders and charging orders
188.—(1} The High Court may exercise the powers conferred by sections

1849 and 19) if any of the following conditions is satisfied.

{2) The first condition is that—

{a) & criminal investigation has been started in Northern Ireland with
regard (o an offence, and

(b) there is reasonable canse to believe that the alleged offender has
benelited from his criminal conduct.

{3) The second condition is that—

{a) proceedings [or an offence have been started in Northemn Ireland and
nd eoncloded,

{b) there is reascmable cause to believe that the defendant has benefited
from his criminal conduct.

{4) The third condition is that—

{a) an application by the prosecutor or the Director has been made under
section 168, 169, 176 or 177 and not concluded, or the court
believes thet such an application is to be made, and

{b) there is reasonable canse to believe that the defendant has benefited
frome: his criminal conduct,

{5) The fourth condition is that—

(a) an application by the prosecutor or the Director has been made under
section 170 and not concluded, or the court believes that sech an
application is to he made, and

{b) there is reasonable canse to believe that the court will decide under
that section that the amount found under the new calculation of the
defendant’s benefit exceeds the amount found as his benefit for the
purposes of the confiscation order.

{6) The fifth condition is that—

{a) a&n application by the prosecutor or the Director has been made under
section 171 and not concluded, or the court believes that such an
application is to be made, and

{b) there is reasonable canse to believe that the court will decide under
that section that the ameunt found under the new calcalation of the
availagble amount exceeds the amount found as the available
amsoaint for the purposes of the confiscation onder.

{7) The second condition is not satisfied if the court believes that—

{a} there has been unduve delay in continuing the proceedings, or

{b) the prosscutor does not intend to procesd.

{8) If an application mentioned in the third, fourth or fifth condition has

been made the condition is not satisfied if the court believes that—

{a) there has been undue delay in continuing the application, or

Pagr IV
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Part IV {b) the prosecutor or the Director (&s the case may be) does not intend to
proceed.

(%) If the first condition is satisfied —
{a) references in this Part to the defendant are to the alleged offender;

(b)) references in this Part to the prosecutor are to the persen the court 5
believes is to have conduct of any proceedings for the offence;

{ch section 222(7) has effect as if proceedings for the offence had been
started against the defendan: when the investigation was started.

Restraint orders, 189, — (1} If any condition set out in section FBB is satisfied the High
Court may make an order (a restraint order) prohibiting any specified person 10
from dealing with any realisable property beld by him.

{2) A restraint order may provide that it applies—
{a} to all realisable property held by the specified person whether or not
the property is described in the order;
(b) to realisable property transferred to the specified person after the 15
order 15 made.
(3) A restraint order may be made subject w exceptions, and an exception
may in particular—
{a) make provision for living expenses and lepal expenses;
{b) be made subject to conditions, 20
(4) Subsection (5) applies if-
{a) the court makes o restraint order, and
{b) the applicant for the order asks the court to proceed under subscction
{5) (whether as part of the application for the restraint order or at
any time aftcrwands), 25

{5) The court may make such order as it belicves is appropriate for the
purpase of ensuring that the restraint order is effective.
{6) A restraint order docs not affect—
{a} property for the time being sabject to a charging order;
{b) property for the time being subject to a4 charge under Article 14 of 30

50 1992588 the Criminal Justice (Confiscation) (Morthern Ireland) Order 1990
(N.E 1T or Articie 32 of the Proceeds of Crime (Northern Ireland) Order
5.0 1996/1299 10496,

{NLE 0,

{7) Dealing with property inchudes removing it from Northern Ireland.

Charpging orders, 1940, — (1) If any condition set oot in section I8E is satisfied the High 35
Court may make an order (a charging order) imposing on specified interests in
specified realisable property a charge for securing the payment of money to
the: Crown,

{2) The amount whose payment is secured is as follows—

{a} if a confiscation order has not been made against the defendant, it is 40
an armount equal to the value from time to time of the interests
charged;
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{b) if a confiscetion order has been made against the defendant, it is an
amount equal to the smaller of the amount mentioned in paragraph
{a) and the amount required to be paid by the confiscation order.

{3) A charging order may be imposed onfy on interests falling within

5 subsection (4) or {5).

mn

35

{4) An interest falls within this subsection if —
(&) it is held bencficizlly by the defendant or a recipient of a teinted gift,
and

(b it i3 an interest in an asset falling within subsection (6) or an interest
unger a trust.

{3) An interest falls within this subsection if —

{a) it is held by a persom as trustee of a trust,

{b) it is an interest in an asset falfing within subsection (6) or an infesest
under another trust, and

{c) the whole benelicial interest under the trust mentioned in paragraph
{a) falls within subsection (4).

(6] The assets falling within this subsection are—

{a) land in Norhern Irefand;

{b) securities falling within subsection (7).

{7) The securities falling within this subsection are—

(a) government funds or stocks;

(k) stock of a body (other than & building socicty) incorporated in
Marthern Ircland;

{c) stock of a body incorporated outside Morthern Ircland (other than a
building socicty incorporated in Great Britain) if the stock is
registered in a register kept at a place in Northern Ireland;

{d) stock of a country or territory outside the United Kingdom if the
stock is registered in a register kept af a place in Northern Ireland;

{e} units of a unit trust if a regisier of the unit holders is kept at a place in
Morthern Ireland.

(8)If a charpe iz imposed on an interest in securities falling wishin

subsection (7) and the charging order provides that the charge extends 1o any
interest of dividend pavable in respect of the securities, the charge has effect
accordingly.

{9 A charging order may be made subject to conditions (such as a

condition about the time when it becomes effective].

{10} The Secretary of State may by order amend subsections (&) and (7) 50 as

o add oF remove assets,

{11} In this section—
“building society™ has the same meaning as in the Building Societies Act
1968,
“dividend” includes any distribution in respect of any unil of & unil trast;

“government funds or stocks” has the sume meaning as in the Jodgments
Enforcement (Northemn [reland) Order 1981,

Part IV
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Pagt IV “stock” includes shares, debentures and eny securities of the body
concerned, whether or not constituting a charge on the assets of that
body;

“unit trust” means any trust established for the purpose of having the
cffect of providing, for persons having funds available for
imvestment, fecilitics for the participation by them, as hencficiaries
under the trust, in any profis or income arising from the
acquisition, holding, management or disposal of any property
whatsoever,

Application, 191.—(1) A restraint order or a charging onder— 0
m"”’ {s) may be made only on an application by an applicant falling within
' subsection {2};

{b) may be made on an ex parte application o a judge in chambers.

{2) These applicants fall within this subsection—

{a} the prosecutor; 15
{b) the Director;
{c} an accredited Geancial investigaior,

{3) A person affected by a restraint order or a charging order may apply o
the High Court (o discharge il oF o vary il; and subsectzons (4) 1o (7) apply in
such a case. 0

{4) The court—

{a} may discharge the order;
{b) may vary the order.

{5)1f the condiion in section 188 which was satisfied was that

proceedings were started or an application was made, the court muost 25

discharge the order on the conclusion of the procesdings or of the epplication
{as the case may be).

{6) If the conditton in section 188 which was satisfied was that an
investigation was started or an application was to be made, the court must
discharge the order if within & reasonabie time proceedings for the offence 30
are not started or the application is not made (25 the case may be).

{7) If the order is & charging order the court must discharge it on payment
into court of the amount whose payment is secured by the charge.

{8) An asccredited financial investigator is a person accredited as a
financial investigator by the Director or by a pemson authorised by the 335
Director.

(%) An sceredited financial investigator may not make an application for a
restraint order unless he is anthorised to do so by—
{a) a police afficer who is not below the rank of superintendent, or
() a person who is commissioned by the Commissioness of Customs <0
and Excise and who is not below such prade as is designated by the
Commissioners as eguivalent to that rank.

Appead to Court of 192.—(1) If on an application for a restraint order or a charging order the
Appeal, court decides not to make one, the person who applicd for it may appeal to
the Court of Appeal against the decision. 45
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(2} If an application is made under section 191(3) in relation to & restraint ParTIV
order or & charging order the following persons may appeal to the Court of
Appeal in respect of the High Courts decizion on the application —

(a) the person who applied for the onder;

(by any person affected by the order,

(33 Om an appeal under subsection (1) the Court of Appeal may —
(a) confirm the decision, or

(by make such onder as the High Court could have made.

(43 Om an appeal under subsection (2) the Court of Appeal may-—
(a) confirm the decision, or
(b} make such onder as it believes is appropriate.

193, —(1) An appeal lies 1o the House of Lords from a decision of the  Appealto House of
Court of Appeal on an appeal under section 192, Losds.

(2) An appeal under this section lies al the instance of —

() the person who applied for a restraint order or a charging order;

(b} any person affected by the decision of the Court of Appeal.

(3} On en appeal under this section the House of Lords may—

(a) confirm the decision of the Court of Appeal, or

(b} make such order as it belicves is sppropriate,

194. (1) Subsection (2) applies if— Restruin onders:
(a) the High Court makes a restraint order, and ettt At
(by the applicant for the restraimt order applies w the court to proceed

under subsection (2) (whether as part of the application for the
restraint order o &t any time afterwards),

(2) The High Counl may by order—

(a) appoint a receiver o take possession of any realisable property o
which the restraint order applies and (in accordance with the court's
directions) to manage or otherwise deal with the property;

(b} require a person wha has possession of property in respect of which a
receiver is appointed 1o give hifm possession of il

(3) An appointment of a receiver may be made subfect to exceptons or
itons.

(43I & restrainl order 15 in foree a conslable may selee any realisable
property o which it applies to prevent its removal from Northemn Ereland.

(5) Property seized under subsection (4) must be dealt with in accordance
wilh the directions of the court which made the order.

195. — (1) The person applving [or 4 restrainl osder musl be treated for the  Orders:
purposes of section 66 of the Land Repistration Act (Northern Ireland) 1970 supplemeatary.
[caulions) a8 & person intesested in relation to any reglstered Band o which— 1970 ¢ 18 (N.L).

() the application relates, or
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{b) a restraint order made in purseance of the application relates.

{2) Upon being served with & copy of a restraint order, the Registrar shall, in
respect of any registered land o which & restraint order or an application for a
restraint order refates, make an entry inhibiting any dealing with the land
without the consent of the High Court.

{3) Subsections (2) and {4} of section 67 of the Land Registration Act
(Northern Ireland) 1970 (inhibitions) shall apply to an entry made under
subsection (2) as they apply to an entry made on the application of any
person interested in the registered land onder subsection (1) of that section.

{#) Where a restraint order has been protected by an entry registered under
the Land Registration Act {(Northem Ireland) 1970 or the Registration of
Deeds Acts, an order discharging the restrzint order may require that the
entry be vacated.

(5) A charge imposed by a charging order has the same effect and is
enforceable in the same courts and in the same manner as an equitable charge
created by the person or persons who are entitled to make such charges over
the realisable property; but this is subject to anything done under section 196 or
02 and to rules of court.

() If & charging order has been protected by an entry registered under the
Land Registrabion Act (Morthern Ireland) 1970, an order discharging the
charging order may require the entry to be vacated.

{7) In this section—

“Registrar” gnd “entry”™ have the same meanings as in the Land
Registration Act (Marthern Treland) 1970; and

“"Registration of Deeds Acis™ has the meaning given by section 46{2) of
the Interpretation Act (Notthemn Freland) 1934,

Realisation of property; gencral
196, —( 1) This section applies if—
{a} & confiscation order is made,
{b) it is not satished, and
(&} 1L 18 not subject (o appeal.
{2)In swch a case the Crown Courl may on the application of the
prosecutor exercise the powers conferred on it by this section.
{3) The court may by order appoinl a receiver in respect of realisable
property.
{4) The courl may by order confer the powerss listed in subsection {5) on
any of these receivers—
{a} & receiver appointed under section 194;
{b) areceiver appointed under subsection (3) shove;
{c) & receiver appointed in pursuance of a charging order,
{5) These are the powers—
{a) power to enforce a charge imposed by a charging order;
(b) power o take possession of any realizsble property, subject to any
conditions or exceptions the court specifies;

35
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() power to realise any realisable property, in such manner as the court
may specify,
() The court may order any person who has posscssion of realisable

property o give possession of it to & recetver histed in subsection {4).

{(7) The court—

(a) may order a person holding an interest in realisable property to make to
a receiver listed in subsection (4) such payment as the court
specifies in respect of a beneficial interest held by the defendant or
the recipicnt of & tainted gift;

(b} may (on the payment being made) by order transfer, gramt of
extinguish any interest in the property.

(8) Subsections (3)(b) and (ch, (6) and (7} do not apply to—

{a) property for the time being subject 1o a charging order;

(b) property for the time being subject to a charge under Arlicle 14 of
the Criminal Justice (Confiscation) (Northern Ireland) Onder 1990
of Article 32 of the Proceeds of Crime (Morthem Ireland) Order
1994,

(93 The court must not—
(a) confer the power mentioned in subzection (3)(a) or (¢) in respect of
property, or
(b) exercise the power conlerred on il by subsection (T} in respect of
property,

unless it gives persons holding interests in the property & reasonable
opportunity fo make representations to it

197.—(1) This section applies to the sums which—
(&) are in the hands of any of the receivers fisted in subsection (2), end
(b} fall within subsection (3).
(2) These sre the receivers—
(a) a rcceiver appointed under section 154,
(b} a receiver appointed under section 196{3);
() a receiver appointed in pursuance of & charging order.
(3} These sums fall within this subsection—
{a) the proceeds of the enforcement of a charge imposed by a charging
order;

(b} the proceeds of the realisation (other thas by the enforcement of such
a charge) of property under section 194 or 196;

() any sums (other than those mentioned in parsgraph (a) or (b)) in
which the defendant bolds an interest.

(4) The sums must be applied as follows —

() first, they must be applied in payment of such expenses incurred by a
person acting as an insolvency prectitioner as are payable under
this subsection by virtue of section 214(5) or (6);

(b) secomd, they must be applied in meking any payments directed by
the High Court or the Crown Court;
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{c) third, they must be applied on the defendant’s behalf towards
satisfaction of any confiscation order that has been or may be made
against him.

(5) If the amount payable under any confiscation order has been fully paid
and any sums remain in the receiver's hands he must distribote them—

{a) smong such persons who held (or hold) intercsts in the property
comcerned as the High Court or the Crown Court directs, and

{b) in such proportions as it directs,

(%) Before making a direction under subsection (3) the court must give
persons who held {or hold) interests in the property concerned a reasonahle
opporionity to make representations io it.

{7) For the purposes of subsections (3) and (6) the property concerned
[T -

{a) the property represented by the procesds mentioned in subsection
{3)(a) or (b);

{b) the sams mentioned in subsection {3){c)

{8) If a confiscation order has been made against the defendant a receiver
applies soms as mentioned in subsection (4)(c) by paying them (o the
appropriate chief clerk on account of the amoent pavable under the onder,

{9 The appropriate chief clerk is the chief clerk of the court at the place
where the confiscation order was made.

198, — (1) This section applies if a chief cletk receives sums on account of
the amount pavable under a comfiscation order (whether the sums are
received under section 197 or otherwise).

{2) The chief clerk’'s receipt of the sums reduces the amount payable under
the order, but he must apply the sums received as follows.

{3) First be must apply them in pavment of such expenses incurred by a
person acting as an insoivency practitioner as—
{a} are payable under this subsection by vinue of section 214{5) or (&),
but

(b) are not already paid under section 197(4)(z).

{4) If the chiel clerk received the sums under section 197 he must next
apply them in payment of the receiver’s remuneration and expenses.

(51 a direction was made wnder sectbon 162(6) for an amount of
compensation to be paid oul of sums recoversd under the confiscation order,
the chief clerk must next apply the sums in payment of that amount.

(6) If any amount remains after the chief clerk makes any payments
required by the preceding provisions of this section, the amount must be
treated [or the purposes of section 20 of the Administration of Justice Act
{MNorthern Ireland) 1954 (application of fnes) as if it were a fine.

{7) The [ollowing rules apply if under the preceding provisions of this
secilon sums are 1o be applied in payment both of compensation and of other
millers—

{a} the chief clerk must deduct from the amount to be applied in

payment of the compensation such an amount as bears to the other
matters the same proportion as the amount specified in the direction

35
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under section 162(6) bears to the total amount payable under the
confiscation order;

(b} despite the deduction under paragraph (a), the person entitled to the
compensation must be treated as having received the whole amount
to be applied in payment of it;

{c) the amount deducted must be treated for the purposes of section 20
of the Administration of Justice Act (Morthern Ireland) 1954 as if it
were a fine.

(8} Subsection {4} does not apply if the receiver is 8 member of the staff of

10 the Eirector of Public Prosecutions for Morthern Irefand or of the

13

Commissioners of Customs and Excise; and it is immaterial whether he is a
permanent or temporary member or he is on secondment from elsewhere.

199, —(1) If on an application for an order under section 194 or 196 the
court decides not to make one, the person who applied for the order may
appeal to the Court of Appeal against the decision.

(2} H on an application for an order under zection 194 or 196 the count
makes an order, the following persons may appeal to the Coaurt of Appeal in
rezpect of the order—

(a) the person who applied for the order;
(by any person affected by the order.

(33 Om an appeal under subsection (1) the Court of Appeal may-—
(a) confirm the decision, or
(b} make such order as the High Courl or, as the case may be, the Crown
Court could have made,
(4} Om an appeal under subsection (2) the Court of Appeal may confinm,
quash or vary the order.

20 —(1) An appeal lies 1o the House of Lords from a decision of the
Couri of Appeal on an appeal under section 199,

(2} An appeal under this secton lies af the instence of any person who
wis 4 party o the proceedings before the Court of Appeal.

(3} On an appeal under this section the Houwse of Lords may make such
order as it believes is appropriate.

201.—(1) This section applies o money which—
(a) is held by a person, and
(b} i held in an account maintained by him with a bank or a building

soClety
(2} This section also applies to money which is held by a person and
which—

(a) has been seized by a constable under Amicle 21 of the Police and
Criminal Evidence (Morthern Ireland) Order 1989 (generzi power
of seizure cte), and

(b} is held in an account maintained by a police force with a bank or a
building socicty.
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{3) This section also applies to money which is held by a person and
which—

{a} has been seized by an officer of Customs and Excise under Article 21 of
the 1989 Order as applied by order made under Article 851} of that
Order, and L3

(b} is held in an account maintained by the Commissioners of Customs
and Excise with a bank or 2 building society.

{4) This section applies if the following conditions are satisfied —

{a} a restraint order has effect in relation to money to which this section
applies; 10

{b) a receiver has not been appointed under section 196(3) in relation io
the money;

(¢} aconfiscation order is made against the person by whom the money is
held;

{d) the Director has ol been appointed as the enforcement authodty for 15
the confiscation onder;

(e} eny period allowed under section 160 for payment of the amount
ordered to be paid under the confiscation order has ended.

(5) In such u case on the application of the prosscutor a magistrates court
myurd:rﬂl:hunkurbuﬂdmgmﬂytupaytb:mmymlh:nppmpnﬂ: 0
chiaf clerk on account of the amount payable under the confiscation onder,

(6) If & bank or butlding society fails to comply with an order under
subsection (5)—
{a) the magistrates’ court may onder it to pay an amount not exceeding
£5,000, and 25
(k) for the purposes of the Magistrates” Courts (Northern Ireland) Order
1981 the sum is to be treated as adjudged to be paid by a
comviction of the magistrates’ court.
{7) In prder to take sccount of changes in the value of money the Sccretary
of Smic may by order substitute another sum for the sum for the time being 30
specified in subsection (6)(z).
(&) For the purposes of this section—
{a) & bank iz a deposit-taking busincss within the meaning of the
Banking Act 1987;
(b)) “building society™ has the same meaning as in the Building Societies 35
Act 1986;

{c} an officer of Customs and Excise is an officer conumnissioned by the
Commissioners of Customs and Excise under section 6(3) of the
Customs and Excise Management Act 1979;

{d) “appropriate chief clerk”™ has the same meaning as in section 197(%). 40

Realivation of property: Director
202.—(1) This section applies if—
(a} & confiscation order is made, and
{b) the Director is eppointed as the enforcement anthority for the order
under section 183; 45

and if this section applies section 196 does not apply.
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{2) The Crown Court muest make an order for the appointment of a
TECEIVEL.

(3) An order under subsection (2)—

(&)} must confer power on the Director to nominate the person wha is to
b the receiver, end

(b) takes effect when the Director nominates that person.

{4) The Director muost not nominate a person under subsection {3) unless
at the time he does so the confiscation order—

{2} is not satisfied, and

(k) is not subject to appeal.

(3)In an order under subsection (2) the court may confer the following
powers on a receiver appoinied under this section —

(&) power o enforce a charpe imposed by a charging order;

{b) power o lake possession of any realisable properly, subject o any
conditions or exceplions the court specifies;

{c) power to realise any realisable property, in such manner as the court
muy specify.

{6) An order under subsection (1) may require any person who has
possession of realissble property to give possession of it to a receiver
appointed under this section,

{71 On the application of the Director, the court—

{2} may order & person holding an interest in realisable property to make to
a receiver appointed under this section such payment as the court
specifies in respect of a bencficial interest held by the defendant or
the recipient of a tainted gift;

(b) may {on the payment being made) by order transfer, grant or
extinguish any interest in the property.

(8) Subsections (5)(b) and (c), (6) and (7) do not apply to—

() property for the time being subject to a charging order;

{b) property for the time being subject to a charge under Article 14 of
the Criminal Justice {Confiscation) (Northern Treland) Order 1990
or Article 32 of the Proceeds of Crime {Northem Ireland) Order
1996,

(%) The court must not-—

(2} confer the power mentioned in subsection {3)(a) or (c) in respect of
property, or

{b) exercise the power conferred on it by subsection (7],

uiless 1t gives pergons holding interests in the propedly a redasonable
opporumty o make representations o it

(10} A person nominated o be the receiver under subsection {3) may be a
metrber of the stall of the Agency,

203.—(1) This section applies 1o sums which—
{2} are in the hands of a receiver appointed under section 202, and
(b) fall within subsection (2).
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{2) These sums fall within this subsection—
{a) the proceeds of the enforcement of a charge imposed by a charging
arder;

(b} the proceeds of the realisation (other than by the enforcement of such
a charge) of property under section 194 or 20r2; 5

{c} any sams {other than those mentioned in paragraph (a) or (b)) in
which the defendant holds an intesest.

{3) The sums must be applied as follows—

{a} firsi, they must be applied in payment of such expenses incorred by a
person acting as an insolvency practiioner as are payable under 10
this subsection by virtue of section 214{5) or {6);

(b)) second, they most be apphied in making any payments directed by
the Crown Court;

(c} third, they must be applied on the defendant's behall towards
satisfaction of the confiscation order by being paid 1o the Director 15
on account of the amount payable under it.

(4) If the amount payable under the confiscation order has been fully paid
and any swms remain in the receiver's hands he must disiribuoie them—

{a} emong such persons who held {or hold) interests in the property
concerned as the Crown Court directs, and 20
{b) in such proportions as it directs,

{5) Before making a direction under subscction (4) the court muost give
persons who held {or hold) interests in the property concerned a reasonable
opportunity to make representations o it

{6) For the purposes of subsections (4) end (5) the property concerned 25
is—

{a} the property represenicd by the proceeds mentionod in subsection
(2)(z) or {b);
(k) the sums mentioned in subsection {2)(c).

204.—(1) This scction applics if the Director receives sums on aceount of 30
the amount payable under & confiscation order {whether the sums are
received under section 203 or otherwisc).

{2) The Director’s receipt of the sums reduces the amount payzhle ander
the order, but he must apply the sums received as follows,

{3) First he must apply them in payment of such cxpenses incurred by a 35
person acting as an insolvency practitioner as-—

(a} are payable under this subsection by virmue of section 214(5) or (6),
but

{b) are not already paid under section 203({3)(a).
{4 Ii— 40
(a} the Director received the sums under section 203, and
{b) the receiver is nod a member of the stall of the Agency,
he must next apply them in payment of the receiver’s remuneration and
eXpenses.
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(53 a direction was mede under section 162(6) for an amount of
compensation to be paid out of sums recovered under the confiscation order,
the Director must next apply the sums in payment of that amount.

(6} The following mles apply if under the preceding provisions of this
section sums are to be applied in payment both of compensation and of other
matters —

() the Director must dedoet from the amount to be applied in payment
of the compensation such an amount as bears to the other matters
the same proportion ss the amount specified in the direction under
section 162(6) bears to the total amount payable under the
confiscation order;

(b} despite the dedoction under paragraph (a), the person entitled to the
compensation must be treated as having received the whole amount
to be applied in payment of it

205, —(1) If the court makes an order under section 202(2) or (7}, the
following persoms may appeal to the Count of Appeal in respect of the
oder —

(a) the Director;
(b} &ny person affected by the order,
(2 Om an appeal under subsection (1) relating to section 202(2), the Court
of Appeal may confirm or vary the order.

{3y On an appeal under subsection (1) relating 1o section 202(7), the Court
of Appeal may confirm, quash or vary the order.

206. (1) An appeal lies to the House of Lords from a decizsion of the
Court of Appeal on an appeal under section 203,

(2} An appeal under this section lies at the instance of any person who
was a party o the proceedings before the Court of Appeal.

(3} On an appeal from & decision of the Court of Appeal under this section
the House of Lords may confirm or vary the onder referred to in section
205(1), if the appeal relates to section 202(2),

(4} Om an appeal from & decizion of the Court of Appeal under this section
the House of Lords may confirm, quash or vary the order referred to in
section 205(1), if the appeal relates o section 202(7).

Exercise of powers
207. (1) This section applies to—

(a) the powers conlerred on a courl by sections 188 (o 203;

(b} the powers of a receiver appointed snder section 194, 196(3) or 202
or in pursuance of & charging order.

(2} The powers—

(2) must be exercised with a view o the value for the time being of
realisuble property being made available (by the property’s
realisation)} for satisfying any confiscation order that has been or
may be made against the defendant;

ParT IV
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{b) must be exercised, in a case where a confiscation order has not been
made, with a view to securing that there is no diminution in the
value of realiszble property or of the proceeds of realisation;

{c) must be exercised without taking account of any obligation of the

or a recipicnt of a tainted gift if the obligation conflicts
with the ohject nfaatlsf]nng any confiscation order that has been or
may be made againss the defendant;

{d)} may be exercised in respect of a debt owed by the Crown.

(3] Subsection (2) has effect subject to the following rules—

{a} the powers must be exercised with a view to allowing a person other
than the defendant or a recipient of a tainted gift to retain or recover
the value of any interest held by him;

{b) in the case of realisable property held by a recipient of a tainted gift,
the powers must be exercised with a view to realising no more than
the valoe for the time being of the gift;

(e} 0 & case where 4 conllscation ofder has not been made against the
defendant, property must not be realised if the court so arders under
subsection (4).

{4) If on an application by the defendant, or by the recipient of a winted
gift, the court decides that property cannot be replaced it may order that it
must not be realised.

{5) An order under subsection (4) may be revoked.

208.—(1) If a receiver appointed under section 194, 196(3) or 202 or in
pursuance of & charging order —
{a) takes action in relation to property which is nol realisable property,
{b) would be entitled to tuke the action if it wers realisable property, and
{c} believes on reasonable grounds that he is entitled to take the action,
he is not lizbie to any person in respect of any loss or damage resulting from
the action, except 5o far as the loss or damage is caused by his negligence.

209.—(1) This scction applics to—

{a} & receiver sppointed under section 194, 196(3) or 202;

(k) a receiver appointed in purseance of a charging order.

{2) The receiver may apply —

{a} to the High Court if he is appointed umder section 194 or in

pursuance of & charging order;

(b)) to the Crown Court if he is appointed under section 196(3) or 202,
[or an order giving directions as 1o the exercise of his powers,

{3-)‘1'hr.[‘a]]nwmg persons may apply o the High Courl if the recelver is

pnder secton 194 or in pursuance of a charging onder or 1o the
Crown Court il the secelver 15 appointed under section 19603) or 202 —

(a} any person affected by action taken by the receiver;
{b) any person who may be affected by action the receiver proposes to
take.

15
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(4} Om an application under subsection {2) or (3) the court may make such ParTIV
order as it believes is appropriate.

210, —(1) If on an application for an order under section 209 the court  Appeal o Cousiol
makes an onder, the following persons may appeal to the Court of Appeal in - Apgeal.
respect of the order—

() the person who applied for the order;
(b} any person affected by the order;
(g} the receiver.
(2 Om an appeal under subsection (1) the Court of Appeal may—
(a) confirm the order, or
(b) make such onder as it believes is appropriate.

211.—(1) An appeal lies to the House of Lords from a decision of the  Appealto House of
Court of Appeal on an appeal under section 210, Loeds,

() An appeal under this section lies at the instance of any person who
wis a party o the proceedings before the Court of Appeal.

(3 O an appeal under this section the House of Lords may make such
order as it believes is appropriate.

Insolvency

—(1) IT & person who holds realisable property 15 adjudged bankrupt  Bankrupicy.
the following property i excluded from his estate for (e purposes of Part [X of

the: Insolvency {Northern Ireland) Order 1989 (ihe 1989 Crder) — 9.1 19802405
(a) prupetty for the time being subject to a restraint order which was (N1 19).
made before the order edjudging him bankmpt;

(b) any proceeds of property reslised by virtue of section 194(1),
Igﬁ(i]{c} or (T¥ or 202{5)(c) or (7) if the proceeds are for the time
being in the hands of a receiver appointed under section 194,
196{3) or 202,

(2} If a person is adjudged bunkrupt the powers conferred on a court by
sections 188 to 203, and the powers of a receiver appointed under section
194, 196(3) or 202, must not be exercised in relation to the following
property —

() property which is for the time being comprised in the bankrupt’s
estate for the purposes of Part IX of the 1989 Crder;

(b} property in respect of which his trustee in bankmuptcy may (without
leave of the court) serve a notice under Article 280 or 281 of the
1989 Order (zfter-aequired property eic);

(¢} property which is to be applied for the benefit of creditors of the
bankmpt by virtue of a condition invposed under Article 253402)(c)
of the 1989 Order.

(3} But—

() nothing in the 1989 Order must be taken to restrict {of enable the
restriction of) the powers mentioned in subsection (2);
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{b) subsection {2} does not affect the enforcement of a charging onder
made hefore the order adjudging the person bankorpt;

{c) subsection (2} does not affect the enforcement of & charging arder in
respect of property which was subject to a restraint order when the
arder adjudging the person bankrupt was made,

{4) If in the case of a debtor an interim recciver stands at any time
appointed under Article 259 of the 1989 Order and any property of the
debtor is then subject to a restraint order, the powers conferred on the
receiver by virtue of that Order do not apply to property then subject to the
restraint order,

{3) Subscctions (6) and (7) apply if & person who is adjudged bankmupt has
made a tainted gift (whether directly or indirectiy).

{f) No order may be made under Article 312 or 367 of the 1989 Order
{avoidance of certain transactions) in respect of the making of the gift at any
timie when—

{a}) proceedings for an offence have been started against the person and
have not been concluded,

{b) an application has been made in respect of him under section 168,
169, 170, 176 or 177 and has not been concluded, or

{c} any properiy of the recipient of the tainied gift is subject o a
restraint order or a charging order.

{7) Any order made under Asticle 312 or 367 of the 1989 Order after the
conclesion of the proceedings or application mentioned in subsection {6)
must take into account any realisation under this Part of property held by the
recipient of the tainted gifi.

{8)In & case where a petition in bankrapicy was presented or an
adjudication in bankrupicy was made before lst October 1991 (when the
1989 Omnder came into force) this section has effect with these
modifications —

{a} for references 1o the bankrupt's estate for the purposes of Part IX of
that Order substitute references to the property of the bankrept for
the purposes of the Bankruptey Acts (Mosthern Ireland) 1857 1o
1980,

(b)) omil subsection (2Xb),

{c} for the reference in subsection (2){c) to Article 254(2c) of the 1989
Order substitute a reference to Articles 28(4), (5)ic) and (11) and
3WE)c) of the Bankruptey Amendment (Northern Ireland) Order
1980,

{d) for the reference in subsection (3) to the 1989 Ornder substitnte a
reference to the Bankruptey Acts (Northern Ireland) 1857 to 198(0;

{e} for the references in subsection (4) to an interim receiver sppointed
as there mentioned and the 1989 Order substitute (respectively)
references to a receiver or manager sppointed under section 68 of
the Bankruptcy (Ireland) Amendment Act 1872 and that Act;

{f) for the references in subsection (6) to Articles 312 and 367 of the
1980 Order substitute (respectively) references to section 12 of the
Bankruptcy Amendment Act (Northern Ireland) 1929 and section
10 of the Conveyancing Act (Ireland) 1634,

30
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213.—(1) If a company holds realizshle property, and an order for its Pant IV
winding up is made or it passes a resolotion for its voluntary winding up, the  Windingup.
functions of the lignidator (or any provisional liquidator) are not exercisable
in relation to the following property—

5 (g} property for the time being subject to a restraint order which was
made before the refevant time;
(b) any proceeds of property realised by virtue of section 194{1),
196(5Kc) or (7)) or 202(5)c) or (7} if the proceeds are for the ime
being in the hands of a receiver appointed under section 194,
10 196(3) or 202,

(2} If an order for the winding vp of & company is made or it passes a
resclution for its voluntary winding op the powers conferred on & court by
sections 188 to 203, and the powers of 8 receiver appointed under section
194, 196{3) or 202, must not be exercised in the way mentioned in

15 subsection (3) below in relation to any realisable property —
{2} which is held by the company, and
{k) in relation to which the functions of the liguidator are exercisable.

{31 The powers must not be exercised —

() so as 1o inhibit the liguidator from exercising his functions for the

20 purpose of distriboting property (0 e company”'s creditons;

{b) 0 as to prevent the payment out of any properly of expenses
{incleding the remuneration of the hquidator or any provisionat
liguidatory properly meurred in the winding up in respect of the
praperty.

25 (4) Bul—

(g} nothing in the Insclvency (Morthern Ireland) Order 1989 must be S0 19892405
taken to restrict (or enable the restriction of) the exercise of the (N1 1%
powers mentioned in subsections (2) and (3},

(b} subsections (2) and (3) do not affect the enforcement of a charging

30 order made before the relevant time;

{c) subscctions (2) and {3) do not affect the coforcement of a charging
order in respect of property which was subject to a restraint order at
the relovant time,

(5) In this section “company” means any company which may be wound
35 up under the Insolvency (Northern Ircland) Order 1989,
(6) The relevant time is—
{a) if no order for the winding up of the company has becn made, the
time of the passing of the resolution for voluntary winding up;
(b} if such an order has been made, bot before the presentation of the
40 petition for the winding up of the company by the cowrt such a
resclution has been passed by the company, the time of the passing
of the resolution;
{c) if such an order has been made, but paragraph (b) does not apply, the
time of the making of the order,

45 (T In & case where a winding op of a company commenced or is reated as
having commenced before 1st October 1991, this section has effect with the
substitution for references to the Insclvency (Morthern Ireland) Ornder 1989
of references to the Companies (Norihern Ireland) Order 1986, S#.JIE?&'MEZ
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214.—(1) Subsections (2) and (3) apply if —
{a) & person acting as an insolvency practitioner seizes or disposes of
any property in relation to which his functions are not cxercisable
because it is for the time being subject to a restraint onder, and
(b) at the time of the seizure or disposal he believes on reasonable
grounds that he is entitted {whether in purseance of an order of a
court or sdherwise) o seize of dispose of the property.

{2)He iz not liable to any person in respect of any loss or damage
resulting from the seizure or disposal, except so far as the loss or damage is
cansed by his negligence.

{3) He has a lien on the property or the proceeds of ifs sale—

{a} for such of his expenses as were incumed in connection with the
liguidation, bankruptcy or other proceedings in relation to which he
purported to make the seizure of disposal, and

{b) for so much of his remuneration as may reasonably be assigned o
his acting in connection with those proceedings.

{4) Subsection (2) does not prejudice the geperality of any provision of the

Insolvency (MNorihern Ireland) Order 1989 or any other provision which
confers protection from liabifity on him.

(3 If & person acting a8 an insolvency practitioner incurs expenses in
respect of property subject to a restraint order and does not know (and has no
regsonable grounds to believe) that the property is subject to a resteaint order,
e is entitled to pavment of the expenses under section 197(4), 198(3),
20303y or 20403) (whether or not he has seized or disposed of the property).

{6) If a person acting as an insolvency practitioser incurs expenses which
are ool expenses in respect of property subject to a restraint order and which
{but for the effect of a resiraint osder) might have been met by taking
possession of and realising property subject to the restraint order, be is
entitled to payment of the expenses under section 197(4), 198(3), 203(3) or
20403} (whether or not he has seized or disposed of any property).

{7) The expression “person acling as an insolvency practitioner” includes
the official receiver acting as receiver or manager of the property concerned,

{8) Subject (o subsection (7), the expression “person acting &s an
insolvency practitioner” must be construed in accordance with Article 3 of
the Insolvency (Noerthern Ireland) Order 1989 (interpretation) except that for
the purposes of sech constrection paragraph (5) of that Article {which
includes provision to the effect that nothing in the Article is to apply o
anything done by the official receiver) must be ignored.

Commiital

215.—(1) This section applies if —

(a) & defendant is convicted of an offence by & magistrates" courl, ansd

{b) the prosecutor asks the court to commit the defendant to the Crown
Court with u view to a confiscation order being considered under
section 154,

(2) In such a case the magistrates’ court—

{a} must commit the defendant to the Crown Court in respect of the
offence, and

n
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(b) may commit him to the Crown Court in respect of any other offence PasT IV
falling within subsection (3).
(3) An offence falls within this subsection if—

(a) the defendant has been convicted of it by the magistrates’ count o
any other court, and

(b} the magistrates” court has power to deal with him in respect of it

{4) If a committal is made under this section in respect of an offence or
offences—

(a) section 134 applies accordingly, and
in (b} the committal cperates as a commitial of the deferdant to be dealt

with by the Crown Court in accondance with section 216,

(5) A commmittal under this section may be in custody or on bail.

n

216.—{1) If a defendant is committed to the Crown Court ander section  Senseacing by
215 in respect of an offence or offences, this section applies (whether or not  Crown Courn.
15 the court proceeds under section 154).
{2) The Crown Court—
(@) fridst inguire mnto the circumstances of the case, and
(b) may deal with the defendant in any way in which the magistraies®
courl could deal with him if it had just convicted him of the
20 oflfence.

Compenscation
217.—(1) If the following three conditions are satisfied the Crown Court Serious defanft.
may order the payment of such compensation as it belisves is just.
(2) The first condition is satisfied if & criminal investigation has been
25 started with regard to an offence and proceedings are not stared for the
offence.
(3) The first condition is also satisfied if proceedings for an offence are
started against a person and —
(#) they do not result in his conviction for the offence, or
0 (b) he is convicted of the offence but the conviction is guashed or he is
pardoned in respect of it
() If subsection (2) applics the sccond condition is that—
(a) in the criminal investigation there has been a serious default by a
person mentioned in subsection (9), and
35 (h) the investigation wouold not have cootineed if the default had not
occurred,
(3} If subsection {3) applies the second condition is that—
(a) in anmy criminal investigation with regard to the offence or in its
prosecution there has been a serious defaclt by a person who is
40 mentioned in subsection (9), and

(b} the proceedings would not have been started or continued if the
default had not socurred.
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{f3) The third condition is that an application is made under this section by a
person who held realisable property and has suffered foss in consequence of
anything done in relation to it by or in pursuance of an order under this Part.

(7) The offence referred to in subsection (2) may be one of a number of
offences with regard to which the investigation is started. 5
{8) The offence refemred to in subsection (3) may be one of a number of

offences for which the proceedings are started.

(%) Compenszation under this section is payable to the applicant and —

{a) if the person in default was or was scting as & member of the Police
Service of Morthemn Ireland, the compensation is payable by the 10
Chicf Constable;

(k) if the person in default was a8 member of the Director of Public
Prosecutions for Morthern Ireland or was acting on his behalf, the
compensation is payable by the Director;

{c} if the person in default was a member of the Serious Frawd Office, 15
the compensation is payable by the Director of that Office;

{d) if the person in default was an officer within the meaning of the
Customs and Bxcise Manggement Act 1979, the compensation is
payable by the Commissioners of Customs and Excise;

(e} if the person in default was an officer of the Commissioners of 20
Inland Revenue, the compensation 15 payable by those
Commissioners,

218.—(1) This section applies if —
{a} the couri varies a confiscation order under section 178 or discharges
one under section 179, and 15
{b) un application is made to the Crown Court by a person who held
realisable property and has suffered loss as a result of the making
of the order.
{2) The court may onder the payment of such compensation as it belisves is
Just. 30
{3) Compensution under this section is payabls—
{a} to the applicant;
(k) by the Lord Chancelior.

Enforcement abroad
219.—(1) Thiz scction applies if — 35

(a} any of the conditions in section | B3 is satisfied,

{b) the prosecutor or the Director believes thai realisable property is
situated in a country or territory outside the United Kingdom (the
receiving country), and

{c) the peosecutor or the Director (as the case may be) sends a reguest <0
for assistance fo the Secretary of State with a view to it being
forwarded under this section.

{2) In a case where oo confiscation order has been made, a request for
assistance is a request o the government of the receiving country to secure
that any person is prohibited from dealing with realisable property. 45
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{3) In a case where a confiscation order has been made and has not been
satisfied, discharged or quashed, a request for assistance 15 a request to the
government of the receiving country to secore that—

{a) any person is prohibited from dealing with realisable property;
{b) realisable property is realised and the proceeds are applied in
accordance with the law of the receiving country.

{4) No request for assistance may be made for the purposes of this section in
a case where & confiscation order has been made and has been satisfied,
discharged or quashed.

{3) If the Secretary of State believes it is appropriate o do so he may
forward the requesi for assistance to the governmeni of the receiving
country.

(6) If property iz realised in pursuance of a request under sohsection (3)
the amount ordered to be paid under the confiscation order must be taken (o be
reduced by an amount equal to the proceeds of realisation.

{7} A certificate parporting o be issued by or on behalf of the requested
government is admissible as evidence of the facts it states if it states—

{a) that property has been realised in pursuance of a request under
subsection (3},

{b) the date of realisation, and

{ch the proceeds of realisation.

(81 If the proceeds of realisation maode in pursuasce of a regquest under
subsection (3) are expressed in a currency other than sterfing, they must be
taken to be the stering equivalent caleulated in accordance with the rate of
exchange prevailing at the end of the day of realisation.

Tnterpretation
220.—(1) A defendant has a cominal lifestyle if (and only if} the
[ollowing condition is satsfed.
(2) The condition is that the offence {or any of the offences) concerned
satisfies any of these lests—
{a) it 15 adrug trafficking offence;
(b} it is a money laundering offence;
{ch it is specificd in regulations under this section by the Secretary of
State;
{d) it constitutes conduct forming part of a course of criminal activity;
(e} itis an offence committed over a period of at least six months,
(3) Condoct forms part of a course of criminal activity if the defendant has
benefited from the conduct and—

{a} in the procesdings in which he was convicted be was convicted of
three or more other offences, each of three or more of them
constituting conduct from which he has bemefited, or

(b) in the period of six vears ending with the day when those
procesdings were started (or, if there is more than one such day, the
earliest day) be was convicted on at feast two separate oocasions of
an offence constitnting conduct from which he has benefited.

Pagr IV
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Part IV 221.—(1) Criminal conduct is conduct which—
m‘flm {a) constitutes an offence in Northern Ircland, or
(b) would constite such an offence if it had occurred in Northern
Ireland.

{2) General criminal conduct of the defendant is all his criminal conduct,
and it 15 immateriaf —

{a) whether conduct occurred before or after the passing of this Act;

(b) whether property constituting a benefit from conduct was obtained
before or after the passing of this Act.

{31 Particular criminal conduct of the defendant is all his criminal comnduct
which falls within the following paragraphs—

{a} conduct which constitutes the offence or offences concerned;

{b) conduct which constitwtes offences of which he was convicted in the
sgme proceedings as those in which he was comwvicted of the
offence (or any of the offences) concermed,

(¢} conduct which constitutes offences which the court will be taking

inte consideration in deciding ks sentence for the offence o
offences concerned.

4) A person benefits from conduct if he oblains property as a result of or in
connection with the conduct.

{(5)If a person obfains a pecundary advantage as a resull of or in
conmection with conduct, he is to be taken to obtain as a result of of in

connection with the conduct a sum of money equal to the value of the
pecuniary advantage.

(&) References 1o properly of a pecuniary advantape obtained in
connection with conduct include references (o properly ofF 4 pecurary
advantage obtained both in that connection and some other.

{T1If a person benefits from conduct his beneflt is the value of the
property abtaimed.

Tainted gifts. 222.—(1) Subsections (2} and (3) apply if—
(a)} no court has made a decision as o whether the defendant has a
criminal Efestyle, or
(b} a court has decided that the defendant has a criminal lifestyle.
(2) A gift is tainted f it was made by the defendant at any time after the
relevant day,
(3) A gift is also tminted if it was made by the defendant at any time and
was of property —
{a} which was obtained by the defendant in connection with his general
criminal conduct, or
(b) which (in whole or part and whether directly or indirectly)
represented in the defondant’s hands property obined by him in
cemnection with his general criminal conduct.
{4) Subsection (5) applies if a court has decided that the defendant does
not have a criminal lifestyle.

15
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(5) A gift i= tainted if it wes made by the defendant at any time after—
(3} the date on which the offence concemed was committed, or

(b} if there are two or more offences and they were commifted on
different dates, the date of the earliest.

(6} A gift may be a tainted gift whether it was made before or afier the
passing of this Act.
(7} The relevant day is the first day of the period of six years ending
with—
(a) the day when proceedings for the offence concerned were started
against the defendant, or
(b} if there are two or more offences and procesdings for them were
started on different days, the earliest of those days,

223, —(I) If the defendani transfers property to ancther person for a
consideration whose valee is significantlv less than the valwe of the
consideration provided by the defendant, he is to be reated as making & gifi.

(2} If subsection (1} applies the property given is to be treated as such
share in the property transferred as is represented by the fraction—

(a) whose numerator is the difference between the two values mentioned

in subsection (1), and

(b} whose denominaior is the valee of the consideration provided by the

defendant.

(3) References lo a recipient of a tainted gifl are o a persosn to whom the
defendant has made the gill.

224, — (1) This section applies for the purpose of deciding the value at any
time of property then beld by a person.

{2} [ts value is the market valee of the property at that time.

{3) But if at that time another person holds an inlerest in the property its
value, in relation o the person mentioned i subsection (1), is the market
valoe of his inlerest ai that time, ignodng any order hisied in subssction (4).

{4} The orders are—

(a) acharging order;

(b} Article 14 of the Criminal Justice (Confiscation) (Northern Ireland)
Order 1990 or Article 32 of the Proceeds of Crime (MNorthem
Irelend) Order 1996,

(5) This section has effect subject to sections 225 and 226,

225.—(1) This section applies for the purpose of deciding the value of
property obtzined by & persom az a result of or in connection with his
criminal conduct; and the material ome is the tme the court makes its
decision.

{2) The value of the property at the material time is the greater of the
following—

(@) the valee of the property (at the time the person obtained it) adjusted to
take acoount of later changes in the value of moncy;
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Part IV {b) the walue (at the material time) of the property foond under
subsection (1)
{3) The property found under this subsection is as follows—

{a) if the person holds the property obtained, the property found under
this subsection is that property;

(b) if ke hobds no part of the property ohizined, the property found under
this subsectiom is any property which directly or indirectly
represents it in his hands;

{ch if he holds part of the property obtained, the property found under
this subsection is that part and any property which directly or
indirectly represents the other part in his hands,

{4) The references in subsection (23(a) and () to the valee are to the value
found in accordance with section 224,

Valazof tainted 226.—(1) The value at any time (the material time) of a tainted gifi is the
gifts. greater of the following —

{a} the value (&t the time of the gifi) of the property given, adjusted o
take account of later changes in the value of money;

{b) the value (at the materdal time) of the property found under
subsection (2).

{2) The property Tound under this subsection is as follows —

(a) if the recipient holds the property given, the property found under
this subsection is that property;

{b) if the recipient holds no part of the propery given, the property
found wvnder this subsection i any property which directly or
indirectly represents it in his hands;

{c) if the recipient holds part of the property given, the property found
under this subsection is that part and any property which directly or
indirectly represents the other part in his hands.

{3) The references in subsection (1a) and (b) to the valee are to the value

found in accordance with section 224,

Free propenty. 227. Property is free unless an order 15 in foree in respect of it under—
1971 &, 38, {a) scction 27 of the Misuse of Drugs Act 1971 (forfeiture orders),
(b} section 143 of the Sentencing Act (deprivation orders),
000 c. 11, {c} section 23 or 111 of the Temorism Act 2K} (forfeiture orders),
1975 ¢. 2L {d) section 223 or 436 of the Criminal Procedure (Scotland) Act 1975
{forfeiture of property),
1995 ¢. 43, (er Part II of the Proceeds of Crime (Scotland) Act 1995 (forfeiture of
property used in crime), of
BI 1994/2795 (T} Article 11 of the Criminal Justice (Northern Ireland) Order 1994
(NL 15). (deprivation orders).

Realisable 228. Realisable property is—
property. {a) any free property held by the defendunt;

n
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(b) any free property held by the recipient of a tainted gift. Paxt IV
229.—(1) Property is all property wherever situated and includes— Progerly: general
(2} money; P IRIONE.

{b) all forms of real, personal, heritable or moveable property;

{c} things in action and other intangible or incorporeal property.

{2) The following rules apply in relation o property —

{a) property is held by a person if he holds an interest in it;

{b) property is obtained by a person if he obtains an interest in it;

{c) properly is transferred by one person io another if the firsi one
translers or pramls an interest in il o e second;

(d) references to property held by a person include references to
property vested in his trustes in bankruptcy, permenent or interim
mm(wﬂlmthnmmnm,gufﬂ:mﬂmkmpmy {Scotland) Act 1985) 1985 c. 66
or liguidator;

{e) references to an interest held by a person beneficially in property
include references to an interest which would be held by him
heneficially if the property were not so vested;

() references to an interest, in relation to property, inclede references to a
right.

230.—(1) Proceedings for an offence are started — Procesdings,
(g} when a justice of the pesce issues 8 summons of warrant under
Article 20 of the Magistrates” Courts (Northern Ireland) Order 1981 5.1 198111675

in respect of the offence; (M1 2
(b) when a person is charged with the offence after being taken into
costody without & warrant;
{c) when an indiciment is preferred under section 2(2){c}, (e} or {f} of the
Grand Jury (Abolition) Act (Northern [reland) 969, 1869 ¢, 15 (N1

(23 If more than ome time is found under subsection (1) in relation to

proceedings they are started at the earliest of them.

(3 If the defendant is acquitted on all counts in proceedings for an

offence, the proceedings are concleded when he is acquitted.

(4} If a confiscation order is made against the defendant in proceedings for

an offence (whether the order is made by the Crown Court, the Court of
Appeal or the House of Londs) the proceedings are conciuded —

(&) when the order is satisfied or discharged, or
{b) when the order is quashed and there is no further possibility of an
appeal apainst the decision 1o guash the order.

(53 I[ the defendant 15 convicted on ofe of mone counts 1 proceedings for

an offence bul the Crown Court decides not o make a confiscation order
agadnst kim, the [ollowing fules apply —

{2} if an application for leave to appeal under section 1B0{2) is refused,
the proceedings are concluded when the decision to refuse is made;

(b} if the time for applying for leave to appeal under section 180(2)
expires without an application being made, the proceedings are
concluded when the time expires;
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Pagt IV {c) if om an eppeal under section 18(K2) the Coort of Appeal confirms
the Crown Court’s decision and an application for leave to appeal
under section 182 is refused, the proceedings are conciuded when
the decision to refuse is made;

{d) if on appeal under section 18042) the Court of Appeal confirms the
Crown Court’s decision, and the time for applying for leave to
appeal under section 182 expires without an application being
made, the procesdings. are concluded when the time cxpires;

(e} if on appeal under section 18(K2) the Court of Appeal confirms the
Crown Court’s decision, and on appeal under section 182 the
House of Lords confirms the Court of Appeal’s decision, the
proceedings are concluded when the House of Lords confirms the
decision;

{fy if on appeal under section F8O(Z) the Court of Appeal directs the
Crown Court to reconsider the case, and on reconsideration the
Crown Court decides not to make a confiscation onder against the
defendant, the proceedings are concloded when the Crown Court
miakes that decision.

() In applying subsection (3) any power (o extend the time for making an
application for leave to appeal musz be ignored.

{7) In applying subsection (5) the fact that a court may decide on a later
occasion to make a confiscation order against the defendant must be ignored,

Applications, 231.—(1) An application under section 168, 169, 176 or 77 is
concleded —

{a} in & case where the court decides ned to make a confiscation order
against the defendant, when it makes the decision;

{b) in a case where a confiscation order 15 made against him as a result of
the application, when the order is satisfied:

(e} in o case where the application 18 withdrawn, when the person who

made the application notifies the withdrawal 1o the court w which 30

the application was made.

{2) An application under section 170 or 171 is concluded —

{a} in u case where the court decides not to vary the confiscation order
concerned, when it makes the decision;

{b) in & case where the court varies the confiscation order as a result of 35

the application, when the order iz satisfied;

{c) in a case where the application is withdrawn, when the person who
made the application notifics the withdrawal to the court to which
the application was made.

Comfiscation 232.—(1) A confiscation order is satisficd when no amount is due under it. 40

{2) In applying scction 231 for the purposes of sections 212(6) and (7) &
confiscation order is also satisficd when the defendant against whom it was
made has served a term of imprisonment or detention in default of payment of
the amount due under the order,

(3) A confiscation order is subject to appeal until there is no further 45

possibility of an appeal on which the order could be varied or queshed; and
for this purpose any power to grant leave to appeal out of time must be
ignored,
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233.—(1) Each of the following offences under the Misuse of Dugs Act
1971 is a drug trafficking offence—

{a) an offence under section #(2) or (3) (production and supply of
controfled drugs)y;

(b} an offence under section 3(3} {possession of controlled drugs);

(¢) an offence under section & (permitting certain activities),

(d) an offence under section 20 (assisting in or indecing commission
putside UK of offence punishable under a corresponding law).

(2} An offence is a drog trafficking offence if —

() it i& an offence wnder section 50(2) of (3}, 68(2) or 170 of the
Customns and Excise Management Act 1979 (import, export and
framdulent evasion), and

(b) it i& an offence in connection wilh a prohibition or restriction on
importation or exporlation which has effect by virtue of section 3
of the Misuse of Drugs Act 1971,

(3 Bach of the following olfences under the Crominal Justice
(International Co-operation) Act 1990 iz a drug ralfcking offence —

(#) an offence under section 12 (manufacture or supply of substance
specified 1n Schedule 2 to that Act);

(b} an offence under section 19 (using ship for illicit traffic in controlied
drugs).

(4) Each of the following offences is a drg trafficking offence—

(a) an offence under Article 9 of the Criminal Aftempts and Conspiracy
(Morthern Ireland) Crrder 1983 of conspiracy to commit any of the
offences falling within subsections (1) to (3);

(b} an offence under Article 3 of that Order of attempting to commit any of
those offences;

(c) an offence of inciting another person o commit any of those
offences (whether under section 19 of the Misuse of Dirugs Act
1971 or st common law),

(d) an offence of aidimg, abetting, counselling or procuring the
commission of any of those offences.

23, {1} An offence under section 311, 312 or 313 is & money
laundering offence.
(2} Each of the following is a money laendering offence—
(a) attempd, conspiracy of incitement to commit an offence specified in
subsection {13;

(b) ading, abelting, counselling of procuring the commission of an
offence specified in subsection (1).

235.—(1) A relerence 1o the offence (or olfences) concerned must be
construed in accordance with section 154(9).

(2 A pefesenice 10 a constable mcledes a reference 1o an offcer
comemissioned by the Comuprissioners of Customs and Excise under section
&3) of the Customs and Excise Management Act 1979,

Part IV
Direg trafficking
offences.

14971 ¢, 3.

079 ¢ L.

10490 ¢, 5.

4.1, 19831120
(NI, 13),

Money loundering

offences.

provisions,



Part IV

appeal o the Court
of Appeal,

1980 ¢. 47,

appeal tothe
House of Lords,

Rules.

1978 ¢ 23,

Proceeds af Crime

{3) A criminal investigation is an investigation which police officers or
ather persons have a duty o conduct with & view to it being ascertained
whether & person should be charged with an offence.

{4) A defendant is a persnn ageinst whom proceedings for an offence have
been started (whether or not be has been convicted).

{3) A reference to sentencing the defendant for an offence includes &
reference to dealing with him otherwise in respect of the offence.

() The following paragraphs apply to references to orders—

{a) & confiscation onder is an order under section 154;
(k) a resiraint onder is an order under section 189,
{c} acharging order is an order under section 190,

{7) Sections 220 to 234 and this section apply for the porposes of this
Part.

General

236.—(1) An appeal to the Court of Appeal under this Part lies only with
the leave of that Couort.

{21 In relation to appeals o the Court of Appeal under this Pari, the
Secretary of State may make an onder confaining provision corresponding to
any provision in the Criminal Appeal {(Noribern Ireland) Act 1980 (subject 1o
any specified modifications).

237. In relation to appeals to the House of Lords under this Pari, the
Secretary of Siate may make an order conlaining provision corresponding to
any provision in the Criminal Appeal (Noribern Ireland) Act 1980 (subject to
any specified modifications).

238, In refation to—
(a} proceedings under this Part, or
(b)) receivers appointed under this Part,
Crown Court Rules may make provision corresponding to provision in rules
of court (within the meaning of section 120{1) of the Judicature (Northem
Ircland) Act 1978),

5
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PART VW

RECOVERY OF THE FROCEEDS OF UNLAWFUL CONDUICT: ENGLAND AND
WALES
Intraductory
239, This Part has cffect gencrally for the purpose of enabling the
Director o Tecover in civil proceedings before the High Court property
which is, or represents, property obtained through unlawful conduct.

240.—(1) Property means property of any kind (whether situated in the
United Kingdom or clsewhere), including—
(8) money,
(b all forms of real, personal, heritable or moveable property,
{g) things in action and other intangible or incorporeal property,
and includes, where the context allows, a part of oF inferest in property,
(2) In relation to property —
“interest” includes right,
“part” includes portion.
(%) A person is in possession of property if the property or a part of it or
interest in it—
(a) is in his possession or wnder his control (whether or not the
possession or control is lawlul), or

(b) belongs to him.

241.—(1) Conduct carried out in England and Wales is unlawful conduct if
it 15 unlawful under the ciminal law of England and Wales.

(2) Conduct which—

(#) is carried out in another part of the United Kingdom, or in & country
outside the United Kingdom, and is unlawfol under the criminsl
law of the place where it is carmied out, and

(b) if it were camied out in England and Wales, would be unlawful
under the criminal faw of England and Wales,

is also unlawiul conduct,

(3) The court must decide on a balance of probabilities whether it is
proved thet any matters alleged to comstitate wnlawful conduct have
occurred.

(4) Whether or not the person who carried out the conduct might be found
gullty of a corresponding offence under the law of the place or places
concerned is immaterial to the conrt's decision,

(5) A person obtains property throwgh unlawiul conduct (whether his own
conduct or another’s) if he obtains property by or in retumn for the conduet.,

ParT vV
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ParT V (6) In deciding whether any property was obtained through unlawfol
conduct—

{a) it iz immaterial whether or not any cash, or any goods or services,
were provided in order to put the person in question in a position to
carry out the conduct,

(b} it is not necessary to show that the condoct was of a particular kind if it
is shown that the property was obtained through conduct of one of a
number of kinds, each of which would have been unlawiul conduct.

Chhbaining and 242.—(1) References to obtaining or disposing of property are to be read in
disposing of accordance with this section.
’ {2) Obtaining or disposing of property includes obtaining or disposing of
possession of it

{31 Disposing of property incledes —

{a} disposing of a part of it,

{b) disposing of, or granting, an interest in it.

{4) Making a payment (in cash or otherwise) is a disposal of property.

{3) The circumstances in which property is disposed of and obtained
inchade those where it passes under a will or intestacy or by operation of law.

{6) A person is oaly to be reated as having obtained property for value in a
case whete he pave unexecuted consideration if the consideration has

Granting interests. 243.—(1) This section applies if a person in possession of property which
may be recovered in proceedings under this Part grants an interest in the
property.

_ {2) That interest, and the property in which it subsists, are to be treated as

(a} each had existed as @ separate interest in his possession since he
obtained the original property, and

{b) each had been obtained by him in the same circumsiances as those in
which he obtained the original property.

{3) Accordingly, on his granting the inlerest—

{a} whene the origingl property is property obteined throogh unlawful
conduct, the interest 15 also to be treated as obtained throwgh that
conduct,

(b)) where the original property represents in his hands property obtained
through unfewful conduct, the interest is also to be treated as
representing in his hands the property so obtained.

Recoverable property
Recoverabile 244,—(1) Property which may be recovered in procoedings under this Part is
property, referred to as recoverzhle property.

{2) Property is recoverable in rolation to & person if it is recoveszhle in
proceedings under this Part against him or would be so recoverable if such
proceedings were hrought.

10
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{3)In order to decide whether property was recovershle at any time
{including times before commencement), it is to be assumed that this Part
was in force at that and any other relevant time.

245.—(1) The Director has a right, subject to the following provisions of
this Part, to recover property obtained through unlawful conduoct.
{2) The Durector’s right is enforcesble in proceedings under this Part
against a person who is—
{a) the person who through the conduct obtained the property, or
(k) a person into whose hands the Director may fiollow the property;
and such proceedings may also be brought after the person has disposed of
the property.
{3) The Director may follow property into the hands of a person obfaining it
on a disposal by —
{a} the person who through the conduct obained the property, or
(b) a person imto whose hands the Ddirector may (by virtue of this
subsection) follow the property.

This subsection is subject 1o section 249,

246.—(1} The Directos’s right o fecover property obtaned theough
unlawful conduct (“the original property”) is also enforceable in proceedings
under this Past by the recovery of propesty which represents the omginal
property.

(2) Property may be recovered in such proceedings against a person in
whose hands it represents the original propeny; and such proceedings may
also be brought after the person has disposed of the property.

(N Ii—

{a) properly is recoverable property by virlue of section 245 in relation
oy any pecson, and
{b) the person enters into a transaction by which he disposes of it and
obiains other property in place of it,
the other property represents in his hands the original property.

(4) Subsections (5) and (&) apply if 2 person disposes of property which, in
his hands, represents the origina property.

(5) The Director may follow the property into the hands of the person who
obtains it (and it continues in the person's hands o represent the orgginal
property).

Thix subsection is subject to section 249,

(6) 1If the disposal is part of a transaction by which the person who
disposes of the property obtains other property in place of it, the other
property also represents in his hands the ariginal property.

247.—(1) Iif recovershle property in the possession of any person is mixed
with other property (whether in the possession of that person or another),
subsection {2) applies to so much of the mixed property as is atiribatable to
the recoverable property.
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{2) Itis to be treated as a part of the mized property which, in the hands of the
person in possession of it, represents the property obtained through unlawiul
conduct.

(3) The circumstances in which recoverable property is mixed with other
property include (for exemple) those where the recoversble property is
used —

{a} to increase funds held in a bank aceount,

{b) in part payment for the acquisition of an asset,

{c} for the restoration or improvement of land,

{d) by a person holding a leasehobd interest in the property (o acquite the
freehold.

248, —(1) In proceedings under this Part for the recovery of any property, a
person who claims that the property belongs o him may apply for a
declaration under this section.

{2) If it appears fo the court that the person meets the following condition,
the court may make a declaration to that effect.

{3) Property to which a declaration under this section applies is pot (0 be
treated as recoverable property.

{4) The condition is that the persomn-—

(a} was deprived of lawful possession or control of the property, or of

property which it represents, by the unlawful conduct in question,
and

(b)) has a valid claim to the property.

{5) The unlawful conduct is—
{a} the comduct by which the property. or the property which it
represents, was obtuined, or
{b) if the property, or the property which it represents, was obtained by
receiving stolen goods, the theft to which the receiving related,
and unlawful conduct inchudes blackmail and obtaining property by
deception.

() A person who, by virtue of the unlawful conduct, has clzims both to
the property in question and to property which represents it, or which it
represents, must choose which claim he wishes to pursue and the other claim is
not be treated as valid for the purposcs of this section.

(7) References in this scction to property representing property obtzined
through unfewful conduct include cases where the onlawful conduct in
question is not the conduct in issue in the proceedings.

{#) The =pplicant must serve a copy of the application notice on the
respondent, the Dircctor, the interim receiver (if there is ong) and any other
person who may be affected by the declaration.

249.—(1) If—
{a) 2 person disposes of recoverable property, and
{b) the person who obtains it on the disposal does s0 in good faith, for
value and without notice that it was recoverable property,
the Director may not follow the property info thai person’s hands and,
accordingly, the property ceases to be recoverable,

45



Proceeds af Crime

(23 If, on making the disposal, the person also obtains other property in
place of it, this section does not affect any right of the Director to recover
that other property.

(33 If propesty 15 disposed of in pursuance of powers conferred by virtue
of this Part, it ceases to be recoverable.

250, Property 15 recovered in proceedings under this Part by an order in
respect of the property under section 266 (onder vesting property in trustes
for civil recovery, requiring payment to be made to trustes ete. ) taking effect or
being complied with.

251. If property is recoverable, it includes any profits which have scorued
in respect of the property at a time when the property was recoverable.

252, Proceedings under this Part aganst any person for the recovery of
property may be taken in respect of —
(#) any property which is recoverable property or & part of which, or an
interest in which, is recoverable, and
(k) every part of, or interest in, the property referred to in paragraph (a).

Insevim receiving orders

253, (1) Where the Director may take proceedings under this Par in
respect of any property, he may apply to the court for an interim receiving
order (whether before or after starting the proceedings).

(2 An interim receiving order means an ofder fior—

(a) the detention, custody or preservation of property in respect of which

the proceedings under this Part may be taken, and

b} the appoiniment of an interim recelver.

(3) An application by the Director for an interim receiving order, or for
varying of setting aside the order, does not fequire notice,

(4) The court is nod to make an interim receiving order unless it is satisfed
that the conditions in subsections (5) and (6) are met.

(5) The fiest condition is that there 15 4 pood arpuable case that the

property in respect of which the application for the arder 15 made, or a part of it
of an interest in it, 18 recoverable propesty in relation to the respondent.

(6) The second condition is that the Director has taken all reasonable
sleps —

(a) to establish whether or not the property in respect of which the
application for the order is made, or @ part of it or an inlerest in it
belongs to any other person, and

(b} if there is such e person, to establish his identity,

(73 In his application for an interim receiving order, the Director must
nominate a suitably qualified person for appointment as mterim receiver, but
the nominee may not be a member of the staff of the Agency.
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Part V 254.—(1) An interim receiving onder may euthorise or require the interim
Functions af Teceiver—
inferim neceiver,

{a) to exercise any of the powers mentioned in Schedule 3,

{b) to take any other steps the court considers appropriate,
for the purpose of securing the detention, custody or preservation of the 5
property to which the order applies or of taking any steps under subsection
{2).

{2) An imnterim receiving order must require the interim receiver to take

any steps which the court considers necessary to establish-—

{a} whether (in relation 1o the respondent) the property to which the 10
order applies, or a part of it or interest in it, is recoverable property,

{b) whether {in relation to the respondent) there 18 any other recoverable
property,

{c} the identity of any other persons against whom procesdings might be
taken under thiz Parl [or the recovery of the properly oblained 15
through unlawlul conduct or property representing it.

(3 I—

{a} the interim receiver deals with any property which is not property o
which the order applies, and

(b)) at the time he deals with the property he believes on reasonable 20
grounds that he is entitled to do so in pursuance of the order,

the interim recciver is not lable o any person in respect of any loss or
damage resulting from his dealing with the property except so far as the loss or
damage is caused by his negligence,
Dealing with property means taking possession of it or disposing of it 25
{4) Property is not to be treated as ceasing to be in the possession of any
person merely because the interim receiver takes possession of it,
{5) Schedule 3 also contains further provisions about interim receiving

arders
Restrictions on 255.—(1) While &n interim receiving order has cffoct, sny disposal of 30
cispasals. property to which the order applics is void, unless the disposal is—

{8} made under powers conferred by the order, or
{b) made with the consent of the court or subsequently ratified by the
court,
{2) Bubzection (1) does not apply to 4 disposal — 35
{a} consisting of property passing umder a will or intestacy or by
operation of law, or
(k) made by a person of property held by him on trust for another.

{3) In this section, “dispesal” means a transfer of the rghts of an owner.
Restriction on 256.—(1) While an interim receiving order has effect, the High Court may 40

procecdings and slay any action, execution or other legal process in respect of the property to
remedics, which the order applies.
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(2)If the High Court, or any other court, in which proceedings are
pending in respect of any property is satisfied that en interim receiving order
ez been applied for or made in respect of the property, the court may either
stay the proceedings or allow them to continue on any terms it thinks fit.

(3) Before exercising any power conferred by subsection (2), the coort
must give the Director an opportunity to be heard.

257.—(1) An interim recefving order must reguire the interim receiver to
nform the Director and the court as soon as reasonably practiceble if he
forms the opinion that—

(g) any property to which the order applics is not recoversble property in

relation to the respondent,

(k) any other properly is recoverable property in relation o the

respondent, or

{c} any property to which the order applies i3 recoverable properiy in

relation to a person other than the respondent,
or if ke forms the opinion that there has been any other material change of
circumstances,

{2) An interim receiving order must require the interim receiver—

(&) to report his indings (o the court,

{b) o serve copies of his report on any person who is in possession of

any property lo which the order applies or who may otherwise be
alfected by the report.

258.—(1) The inlerim receiver may al any iime apply to the courl—
(&) for directions as to the exercise of his funchons,
(b} for the interim receiving order to be varied or set aside.
{2) The interim receiver must serve a copy of the application notice on the
[Hrector.
(3) Before varying or setting aside the order, the court may give the
respondent, or any other person who may be interested in the application, an
opportunity to be heard.

259.—(1) The court may vary an interim receiving onder so as to exclude
from the property to which the order applies any property within subsection
(2).

{2) Property is within this subsection if the court decides —

(g) that is not recoverable, and

(b} if it consists of a part of or interest in property, that it may be
cxcluded without prejudicing any right of the Director to recover
the property of which it is a part or in which the interest subsists,

{31 The court may exclude any property within subsection (2) on any
terms or conditions, applying while the interim receiving order has effect,
which the court comsiders necessary or expedicent,

(4} If, by a variation under this section—

{g) a part of or imterest in property is excluded from the interim
receiving order, and
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{b) the property of which it is a part or in which the interest subsists is
subsequently vested in the trustee for civil recovery under section
266,

the vesting is o have effect with the exclusion of the part or (as the case may
be) subject to the interest,

260.—(1) The court may on an application under this section conscmt to
the disposal for any of the following purposes of property to which an
interim receiving order applies.

This subsection is subject to section 261,

{2) The purpases are—

{a} enabling the applicant to meet his reasonable living expenses,

{b) enabling the applicant to meet his reasomable legal expenses in
respect of the proceedings under this Part,

{c} enabling the applicant to carty on any trade, basiness, profession or
occupation.

{3) The application may be made by the respondent o another person in
possession of the property in question,

{4) A copy of the application nofice must be served on the Direcior, the
interim receiver and any other person who may be affected by the disposal.

{5) The consent may be peneral or specific.

261.—(1) If giving consent upder section 260(ZWa) is opposed by the
Director or the interim receiver, the court may only give the consent if the
conditions in subsections (2) and (3) are met.

{2) The first condition is that the applicant has made a document which—

(a} sels out his assets and labilites, and
(b)) states that it is a complete and accurate account of those assels and
liabilities,
and hus verified the document by o statement of truth.

{3) The second condiion s that the court must be satisfied that the
applicant will not be sble to meet the expenses in question unless the consent is
given,

{4) Consent may be given for the purpose mentioned in section 260(2) (b}
only in the circumstunces, and to the extent, allowed by an order made by the
Secretary of State,

(5) Any legal expenses in respect of which the application for consent
under section 260{2)(b) was made are o be essessed by the court, if the
Diirector or the interim receiver s0 requests.

{6) If miving consent under section 260{2)(c) is opposed by the Director,
the court may onfy give the consent if the interim receiver so ds.

262, The court may from time to time reguire the Director to deposit with
the interim receiver, or otherwise sccure o the interim receiver's satisfuction,
any sum which the court specifies to cover his remuneration and expenses.

15
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Main proceedings
263. The Director must serve the claim form and the particulars of claim
{where they are served subsequently)—
{a) on the respondent, and
(b} on any person whom the Director thinks may be in possession of any
property mentioned in the form or, as the case may be, the
particulars.

264, (1) Where proceedings have been started against any person under
this Part, the court may order the respondent—
{a) to provide any persom specified in the order with any information
about property which is or may be recoverable, or
(b} to appear before the court amd answer any questions about such
property.
(23 The court may make the order of iis own initiative or on the
application of the Director,

(3} The Director must serve & copy of the application notice on the
respondent,

(4} The respondent is not entitled 1o refuse to comply with a requiremnent
of an order under this section on the ground that the information sought, or

the answer o the guestion, might constitite evidence that he had committed
an offence.

(3} But in criminal proceedings in which the respondent is charged with
an offence (other than one mentioned in subsection (6))—
(a) no evidence relating to the information provided or answer given
may be adduced, and
(b} no guestion relating to the informaticn or answer may be asked,
by or on behall of the prosecution, unless evidence relating to it is addoced, ora
gquestion relating to it is asked, in the proceedings by or on behall of the
respondent.
(6} The offences excluded from subsection (5) are—
{a) an offence under section 2 or 5 of the Perjury Act 1911 or Article 7 or
10 of the Perjury (Morthern Ereland) Order 1979 (false statements
made on osth otherwise than in judicial proceedings or made
otherwise than on cath),
(b) an offence under section 44(1) or (2} of the Criminal Law
{Consolidation) (Scotland) Act 1995 (false statements made on
oath or otherwise than on oath).

Vesting and realisation of recoverable praperty
265.—(1} In relation to any proceedings under this Part in which an order is

PaRT VW
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made under section 2664 (“a recovery order”™}, the trustee for civil recovery is a  traste for civil

person appointed by the court to recover any property to which the order
relates.

{2} The Dircctor must nominate a suitably qualified person  for
appointment as trustee for civil recovery.
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{3) The functions of the tustee for civil recovery are—

{a) to sccure the detention, custody or preservation of the property
vested in 'l'limbyﬂ'.l:. recovery grdi;r'

(b} in the case of property other than cash, to realise the value of the
property for the benefit of the Director, and

{c} to perform the other functions conferred on him ander this Part,

{4) In performing his functions, the trustee for civil recovery acts on
behalf of the Director and mwust comply with any directions given by the
Director.

{5) The trustes is to realise the value of property vested in him by the
recovery order, so far as practicable, in the manner best calculated 1o
maximise the amount payable to the Director,

{5) For the purpose of exercising his functions, the wrustee for clivil
recovery has the powers mentioned in Schedule 4.

{7) The Director may make payments to the trustee for civil recovery in
respect of his remuneration and expenses, so far as not met out of property
vested in the trustes by the recovery onder.

266,—(1) If in procesdings against a person under this Part the court is
satisfied that any property, or a part of it or interest in it, is recoverable, the
court must make a recovery order in respect of the property.

{2) The recovery ofder must vest the property in the trustee for civil
TECHVETY,

{3) The order may impose conditions as to the manner in which the trustes
may deal with the property for the purpose of realising it.

{4)On the vesting of any property by the order, any inferest of the
respondent oF any other person in the property of a part of it is extinguished.

{5) This section is subject to sections 259(4), 267 and 268.

267.—(1) This section applies if the coumt makes a recovery ofder in
respect of anmy property, but—
{a} decides that a part of the property, or an interest in the property, is
nod recoverable, or
(b)) the property belongs to persons jointly, and the court decides that, in
the hands of a joint owner other than the respondent, it is not
recoverable,

The: jodit owner in wiose hamds it is not recoverable is referred 1o below as
an excepled joint owner.

{2) If the Director {on the one hand) and the person to whom the parl or
interest belengs or the excepted joint owner (on the other) agree, the
recovery order may, instead of vesting the recoverzble property in the
irastee, require that person to make a payment to the trustee; and on the
pavment being made the property ceases 10 be recoverable,

{3) The amcaint of the payiment is 1o be the amount whick the Director and

that person agree represents so much of the vaiue of the property as is
properly attributable to the Director.

n
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(4) If there is more than one such part, interest or excepted joint owner,
the total amount to be paid to the trustes, and the part of that amount which is to
be provided by each person to whom such a part or interest belongs or who is an
excepted joint owner, is o be agreed between both (or all) of them and the
Director.

(5} If there is no agreement under subsection (2), the recovery order may
make any one or mare of the provisions mentioned in subsection (7) which
the court considers just and equitsble, having regard to the following matbers.

(6) The matters sre—

() the rights of any person to whom the part or interest which is not

e belongs or who is an excepted joint owner and the
value to him of those rights or, as the case may be, of his severable
share (including any value which cannot be assessed in terms of
cash],

{(b) the Director’s interest in receiving ihe realised proceeds of the
recoverzble property.

(7 The recovery order may provide —

(a) for the trustee to pay an amount to the person to whom any part or
interess which is not recoverable belongs or who is an excepted
joint owner,

(b for the exclusion from the property to be vested in the trosiee of any
part which is not recoverable,

(¢} for the recoverable property to be vested subject to any interest
which is not recoverable.

268, —(1) This section applies if in any proceedings under this Par—

{a) the Direclor seeks o recover any properiy which represents property
obtained through unlawiul conduect, and

(b) he also seeks to recover related property in those proceedings or has
previously recovered related property in proceedings under this
Part.

(2) Property which represents property obtained through unlawful conduct
15 related —

(a) to the property which it represents (“the original property™), and

(b} to any other property which represents the original property.

(3) The court is not to onder the recovery of any property in the
proceedings if it considers that the Director’s right to recover the original
property has been satisfied by a previous recovery of that or related property,

(#) Subject to subsection (3), if the court considers that two or moro
related items of property are recoverable in the proceedings but that recovery
of both or all of them is not required in order to satisfy the Dircctor’s right,
the court may in order to satisfy that right to the extent required —

(a) order the recovery only of some of the items of property,

(by order the recovery ondy of some of the items of property and, in the

case of any of them, order the recovery only of a part, or

() order the recovery of all of the items but, in the case of any of them,

order the recovery only of a part.

PaRT WV
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{5) In making a decision under this section, the court is to disregard —
{a} differences in the velucs of the propertics in question, and
(b} the profits referred to in section 231.

269.—(1) This section applies to—

{a} cash which represents the realised proceeds of property which was 5
vested in the trustee for civil recovery by a recovery order,

{b) cash vested in the trusiee by a recovery order,

{c} cash paid to the rustee under section 267,

{2) The cash is to be applied as follows —

(&} first, in making any payment required o be made under section 267, 10

{b) second, towards the trestee’s expenditure,

{c} third, wrevards the trustes’s remuneration.

{3) Any of the cash which remains 1s to be paid to the Director.

Miscellaneous and general
270,—(1) If, in the case of any property to which an inferim receiving 15
order has at any time applied, the court does not in the course of the
proceedings decide that the property or any related property is recoverable,
any person to whom the property belongs may make an zpplication o the
court for compensation,
{2) The epplicant must serve a copy of the application notice on the 20
Director.
(3) If the court is satisfied that the applicant has suffered loss as a result of
the order, it may require the Dircctor o pay compensation to him.
{4) Related property—
(8} in relation to &n interest in property, means the property in which the 25
interest subsists,
{b) in relation to a part of any property, means the property of which it is a
part,
{5) The amount of compensation 0 be paid under subsection (3) is the
anzoant the court considers reasonable, having regard fo the loss suffered and 30
amy other relevant circumstances.

() Where a recovery order vests property in the trastee for civil recovery, a
person who-—
{2} was not served with the claim form, and
(b) did not receive any other notice of the proceedings which would 35
have given him a reasonable opportanity to make an application for a
declaration ander section 248,
may apply 10 the Director for compensatio.
{7 If, on considering the application, it appears 10 the Director that—
(a} the condition in section 248(4) applied to the person, and 40
{b) the person would have made an application under section 248 had he
received any such notice of the procecdings,
the Director may, if he considers it reasonable in the circumstances, do the
following.
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{B} The Director may—
{8) make a payment to him of an amount which the Director considers

reasonable, or

(b} transfer the properly to him.

271.—(1) In this Part—
“eountry” includes territory,
“the court™ {excepl in section 256) means the High Court,

“respondent”, in relation to any application or other proceedings under

PAaRT W

interpretation,

thiz Part, means the person against whom the proceedings are

taken,

“value" means market value,

2y The expressions fsted below (which have effect for the purposes of
this Part) have the meaning given by, or are o be interpreied in accordance
with, the specified provisions.

Expression
interest or part (in relation to property)
interim receiving order
obtuining or disposing (m relation to
property
obtaining property for valus
possession (in relation to property)

property
conduct
property which represents property
obtained through unlawful conduct
recoveruhle property

recovery order
value (in relation to property)

Erovision

sechon 240(2)
section 253(2)
sechon 242

sections 2403) and
25404)

section 240(1)

sechon 241 with
section 243(3)

sections 243(3), 246
and 247

sections 2448(7), 245,
246 and 249

sechon 265

subsection (1) of this
sechion
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Part VI
Part VI
REVENUE FUNCTIONS
Directur’s general 272.—(1) For the purposes of this section the qualifying condition is that
?‘“‘F:’g the Dircctor has reasonable grounds to suspect that—

{a} income arising or & guin accroing to a person in respect of a
chargeable perind is chargeable to income tax or is a chargeable
gain (as the case may be) and arses or accrues as a resolt of the
person’s or another's crimingl conduct {whether wholly or partly
and whether directly or indirectly), or

{b) a company is chargesble o corporation tax on its profits rising in
respect of a chargeable peried and the profits arise as a result of the
company’s or another person’s criminal conduct (whether whally
or partly and whether directly ar indirectly).

{2) If the gualifying condition is satisfied the Dircctor may serve on the
Commissioners of Intand Revenue (the Boerd) a notice which—

{a)} specifies the person or the company (as the case may be) and the
period, and

{b) states that the Director intends to carry out, in relation to the person or
the company (as the case may be) and the period, such of the
general Revenue functions as are specified in the notice,

{3) Service of a potice under subsection (2} vests in the Director, in
refation to the person or the company (as the case may be) and the period,
such of the general Revenue functions as are specified in the notice; but this is
subject to section 273,

{4) The Director —

{a} may ai any time serve on the Board a notice of withdrawal of the
nodice under subsection (2);

(b) must serve such a notice of withdrawal on the Board if the
qualifying condition ceases to be satisfied.

{5) Service of a nofice under subsection (4) divests the Director of the
functions concemed in felation to the person or the company (as the case
miy be) and the period.

{6) The vesting of a function in the Director under this section does not
divest the Board or an officer of the Board of the function.

(M-

{a} apart from this section the Board's authorsation would be required
[or the exercise of a lunction, amnd

(b} the function is vested in the Director under this section,
the authorisation is not requined in relation to the function as so vested.

Reverue fupctions 273.—(1) Subsection (2) applies if —
:ﬁﬂ“ N {a} the Dircctor scrves & motice or notices wnder section 272(2) in
P relation to a company and a period or periods, and

10

15

35
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(b) the company is an employer.
{2) The general Revenwe functions vested in the Director do not include
functions relating to any requirement which—
(&} is imposed on the company in its capacity as cmployer, and
{b) reiates to a year of assessment which does not fall wholly within the
period or periods,

(3) Subsection (4) applies if—

{a) the Dircctor serves a notice or notices under section 272(2) in
relation to an individual and a year or years of assessroent, and
{b) the individual is a self~employed earner,

{4) The general Revenee functions vested in the Director do oot include
functions relating to amy liability to pay Class 2 contributions in respect of a
petiod witich does not fall wholly within the year or years of assessment.

{5 In this section—

() “self-emploved earner” has the meaning given by section 2(1 Wb} of
the Social Security Contributions and Benefits Act 1992,

(k) “Class 2 contributions” musi be construed in accordance with
section 102)c) of that Act.

274.—(1) For the purpose of the exercise by the Director of any [unction
vested in bim by virtue of this Part it is immaterial that he cannot identily a
source for any income.

(2) An assessment made by the Director under section 29 of the

Management Acl (assessment where loss of fax discovered) in respect of
income charged o ax under Case V1 of Schedule D must not be reduced or
guashed only because it does not specily (o any exient) the source of the
IsComse.

(3300 the Direcltor serves on (he Bosrd a notice of withdrawal under
section 272(4), any assessmenl made by him under section 29 of the
Management Act is invalid to the extent that it does ool specily a source [or
the income.

(4) Subsections (2) and (3) apply in respect of vears of assessment
whenever occurming.

Inkeritance tax funchions
275.—(1) For the purposes of this section the gualifying condition is that
the Director hus reasonable grounds to suspect that—
() there has been a tansfer of value within the meaning of the
Inberitance Tax Act 1984, and
{b) the value tramsferred by it is attribotable (in whole or part) to
(2) If the qualifying condition is satisfied the Director may serve on the
Baoard a notice which—
(2} specifies the transfer of vele, and
(b) states that the Dircctor intends to camy out the Revenue inheritance
tax functicns in relation to the transfer,

Pant VI
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{3) Service of a notice under sobsection (2) wests im the Dircctor the
Revenue inheritance tax functions in relation to the transfier.
{4) The Director—
{a) may at any time serve on the Board a notice of withdrawal of the
notice under subscction (2);
(b) must serve such a motice of withdrawal on the Board if the
qualifying condition ceases to be satisfied,

{3) Service of a nofice under sabsection (4) divests the Director of the
Revenue inheritance tax functions in relation to the transfer.

() The vesting of a function in the Director under this section does not
divest the Board or an officer of the Board of the function.

2T6.—(1) For the purposes of this section the qualifving condition is that
the Director has reasonable grounds to suspect that —

{a) tax falls to be charged under Chapter 101 of Part I of the Inheritance
Tax Act 1984 (sctticments without interests in possession), and
{b) the property by reference to which the charge falls to be made is (in
whole or part) eriminal property,
{2} If the qualifying condition is satisfied the Director may serve on the
Board a notice which—
{a} specifies the senlement concerned,

{b) states that the Director intends to carry out the Reverme inheritance
tax functions in relation to the setflement, and

(¢} states the period for which he intends o carry them out.
{3) Service of a notice under sabsection (2) vests im the Director the
Revenue inheritance tax functions in relation 1o the settlement for te period.
{4) The Director—

(a) may al any Ume serve on the Board a notice of withdrawal of the
nodlce under subsection (2);

(b} must serve such a notice of withdrawal on the Board if the
qualifying condition ceases to be setisfied.
{5) Service of a notice under subsection (4) divests the Director of the
Revenue inheritance tax functions in relution to the settlement for the period.
() The vesting of a function in the Director under this section does not
divest the Board or an officer of the Board of the function.

Greneral
277.—(1) The general Revenue functions are such of the functions vested

in the Board or in an officer of the Board as refate to any of the following
matters—

{a) income fax;

{b) capital gains tax;

{c} corporation tax;

{d) mational insurance contributions;

35
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{e) statutory sick pay;
{f} statutory maternity pay;
{g} smdent loans.

{2} The Revenue inheritance tax functions are such functions vested in the

5 Board or in an officer of the Board as relate to inheritance tax,

10
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{3} But the general Revenue functions and the Revenue inheritance tax
fanctions do not include any of the following functions —
{a) functions relating to the making of subordinate legislation {within
the meaning given by section 21(1) of the Imerpretation Act 1978);
{b) the function of the prosecution of offences;

{c) the function of authorising an officer for the purposes of section
20BA of the Management Act (orders for delivery of documsents);

{d) the function of giving information under that seclion;

{e) the function of approving an officer’s application for the purposes of
section 20C of the Management Act (wurrant to enter and search
premises);

(f) the function of applying under that section,

{4} For the purposes of this section—

{a) national insurance contributions are contributions payable under Part [

of the Social Sccurity Contributions and Benefits Act 1992;

{b) “statutory sick pay” must be construed in accordance with section
F31(1) of that Acty

(c) “statutory maternity pay” must be construed in sccordance with
section 164(1) of that Act;

(d) “student loans”™ must be construed in accordance with the Education
{Smdent Loans) (Repayment) Regulations 2000,

278, —(1) This section applies in relation to the exercise by the Director
of—
{a) general Revenue functions;
(b} Revenue inherilance tax functions.

{2) Paragraph (b) of section 1(5) does nol apply.
{3) The Director must apply—
{a) any interpretation of the law which has been published by the Board;
(b} any concession which has been published by the Board and which is
available generally to any person falling within its terms,
{4} The Director must elso take account of any material published by the
Board which does not fall with subsection {3).
{5} The Director must provide the Board with such documents and
information as they consider appropriate.
{6) “Concession” includes any practice, interpretation or other statement
in the nature of & concession,

279, — (1) Criminal conduct is conduct which—
{a) constinrtes &n offence in England and Wales, or

Parr V1
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ParT VI {b) wonld constitute such en offence if it occwrred in England and
Wales.

{2) But criminal conduct does not inciode conduct constituting an offence
relating to a matter under the care and management of the Board.

(3) In applying subsection (1) it is immaterial whether conduct occurred 5
befiore or after the paszing of this Act.

{(4) Property is criminal property if it constitutes a person’s benefit from
criminal conduct or it represents such a benefit (in whole or part and whether
directly or indirectly); and it is immaterial —

{a) who carricd out the conduct; 10
{b) who benefited from it.

{5) Whether a person benefiis from conduct musi be comstrued im
accordance with Part 1.

{6) Any reference to an officer of the Board includes a reference to—

{a) a collector of taxes; 15
{b) an inspectoer of taxes,

{7) Expressions used in this Part and in the Taxes Acts have the same

medning as in the Taxes Acts (within the meaning given by section [18 of
1970 e. 9. the Taxes Managemsent Act 1970

{8) This section applies for the purposes of this Part. 0
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ParT VII
ParT VI
INVESTIGATIONS
Introduction
280.—(1) This Part applics in relation to any investigation into— Investigations in
(a) whether a person has benefited from criminal conduct, or ﬁn’ﬁ%ﬂ:m

(b the extent or whereabouts of his benefit from criminal comduct,
2y Criminal conduct is condnet which —
(a) constitutes an offence in England and Wales or Northern Ireland, or

(b) would constitute such an offence if it occurred in England and Wales
of Northern Ireland.

(3} A person has benefited from conduct if he has obtained property as a

result of or in connection with the conduct.

(4} If & person has obtained a pecuniary advantage as a result of or in

connection with condect, he s 10 be taken 0 have oblained property as a
result of of in connection with the conduet.

(5) References 1o property or & pecuniary advantage obtained in

connection with conduct inclede references o property or & pecuniary
advantage obtained in both that connection and some other.

() It is immaterial —

{a) whether conduct occurred belore or alter the passing of this Act, and

(b} whether property constitating a benefit from conduct was obtained
before or efter the passing of this Act.

Production arders
281.—(1) A Circuit judge or (in Northern Ireland) a county court judge  Prodwction orders,

may, on an application made to him by &n appropriate officer, make a
production order if be is satisfied that each of the reguirements for the
making of the order is fulfilled.

(2} These are appropriate officers —
(a) the Dirccior;
(b} accredited financial investigators;
(2) constahies;
(d) persons commissioned by the Commissioners of Customs and
Excise under section $(3) of the Customs and Excise Management 1979¢. 2
Act 1979,
(3} The application for a production order must comtain these statermnents —
(a) that a person specified in the application iz subject W an
investigation in relation 1o which this Part applies;
(b} that the onder is sought for the purposes of the investigation;
(c) that the order is sought in relation to materal, or materal of a
description, specified in the application;
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{d) that a person specified in the application appears to be in possession
of the material.

{4) A production order is an onder either—

{a} requiring the person the application for the order specifies as
appearing to be in possession of material to produce it to an
approgriate officer for him to take away, or

(b)) requiring that persom fo give an appropriate officer access to the
material,

within the period stated in the order.

{5) The period stated in a production order is to be a period of seven days
beginning with the day on which the onder is made, unless it appears to the
judge by whom the order is made that a longer or shorter period would be
appropriate in the particolar circumstances,

2B2.—(1} These are the requirements for the making of a production
order,

{2) There must be reasonable grounds for suspecting that the person the
application for the osder specifies as being subject fo an investigation has
benefited from criminal conduct.

{3) There must be reasonzble grounds for believing that the person the
application specifies as appearing to be in possession of the material so
specified is in possession of it

{4) There must be reazonabie grounds for believing that the material is
likely to ba of substantial value (whether or not by itself) o the investigation
for the purposes of which the order is sought.

2B3.—(1} This section applies if & judge makes a production order
requiring a person 1o give an appropriate officer access to material on any
premises.

{2) The judge may, on an application made o him by an appropriate
officer gnd specifying the premises, make an order to grant entry in relation to
the premises,

{3) An order to grant entry is an order requiring any person who appears o
an appropriate officer to be entitled 1o grant entry to the premises to allow
him to enter the premizes to obtain access to the material,

284,— (1} A production order may not requine a person to produce, or give
access to, any material which he would be entitled to refuse o produce on
grounds of legal professional privilege in proceedings in the High Court,
except that a lawyer may be required to produce material containing only the
nzme and address of a client of his,

{2) A production order may not require & person 1o produce, or give access
1o, exclhided material.

{3) A production order has effect in spite of any obligation as to secrecy or
other restriction on the disclosure of information (whether imposed by
statute or otherwise),

L]
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(4} An appropriate officer may take copies of eny material which s
prodtuced, or to which access is given, in complience with a production
order.

(5} Documents produced in compliance with a prodoction order may be
retined for so long as it is necessary to retain them (as opposed to a copy of
them) in comnection with the investigabion for the purposes of which the
order was made.

(6} But if an appropriaste officer has ressonehle grounds for believing
thag—

(a) the documents may need to be produced for the purposes. of any legal
procecdings, and
(b} they might otherwise be unavailable for those parposes,
they may be retained until the proceedings are concluded,

285.—(1) This section applies if any of the material specified in an
application for a production order consists of information contained in a
COmIter,

(2} If the order is an onder requiring a person to produce the material to an
appropriate officer for him to take away, it has effect as an order to produce
the material in a form in which it can be taken away by him and in which it is
visible and legible,

(33 If the order is an order requiring a person to give an appropriate officer
access to the material, it has effect as an order to give him access to the
material in a form in which it is visible and legible.

286.—(1) A production order may be made in relation to material in the
possession of an authorised government department,

(2} An order so made may require any officer of the department (whether
named in the order or not) who may for the time being be in possession of
the material to comply with it.

(3} An order containing such a requirement is to be served as if the
proceedings were civil proceedings against the department,

(4} If an onder comtains such a requirement, the person on whom it is
served must take all reasonable steps to bring it to the attention of the officer
concemed.

(5} But if the order is not brought to the attention of the officer concermed
within the pericd stated in the crder, the person on whom it is served must
report the regsons for the failure to 8 Circuit judge or {in Mosthemn Ireland) a
county court judge,

(6} And any other officer of the department who is in receipt of the order
must also take all reasonable steps to bring it to the amention of the officer
concemed.

(7h An authorised government department is a government department, or a
MNorthern Ireland department, which is an authorised department for the
purposes of the Crown Proceedings Act 1947,

ParT VII
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Part VI 287.—(1) An application for a production order or an order to grant entry
Supplementary, may be made ex parte to a judge in chambers.

{2) Provision may be made by Crown Court Rules as to—
{a) the discharge and variation of production orders and orders o grant
cotry, and 5
(b) proceedings relating to such orders.

{3} Production orders and orders to grani eniry have effect as if they were
orders of the Crown Court,

Search and seizure Warranis

Searchandscizure  288.—(1) A Circuit judge or (in Northem Treland) a county court judge 10

WEITHELE.

may, on an application made o him by an appropriate officer, issve a search
amd seizure warrant if he is satisfied that either of the requirernents for the
izsuing of the warrant is fulfilled.

{2) The application for a search and seizure wareant must contain these
staternents — 15
{a} that a person specified in the application is subject o an

investigation in relation to which s Part applies;

(b)) that the warrant is sought for the purposes of the investigation;

{c} that the warrant 15 sought in relatton o the premises specified in the
application. 20

(3) A search and seirure warrant is & warranl aothorising an appropriate
oflicer—

{a} to enter and search the premises specified in the application for the
warrant, and

{b) to seize and retain any matenial found there which is likely to be of 235
substantial value (whether or not by itseff) to the investigation for
the purposes of which the application is made.

{4) The requirements for the issue of a search and seizure warrant are—

{a) that a production order made in relation to material has not been
complied with and there are reascmable grounds for believing that 30
the material is on the premises specified in the application for the
warrant, or

(b} that section 289 iz satisfied in relation to the warrant,

nis 289.—(1) This section is satisfied in relation to a search and scizure
wmcﬁm warrant if — 3s
aveilabile, {a) there are reasomable grounds for suspecting that the person specified

in the application for the warrant has benefited from crimimal
conduct, and

{b) either the first or the second set of conditions is complied with.

{2) The first set of conditions is that there are reasomable grounds for 40
believing that—

(a} any material on the premises specified in the application for the
warrant is likely (o be of substantial valve (whether or not by itselfl) to
the investigation for the purposes of which the warramt is sought,
aned 45
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(b} it wouold not be appropriate tn make a prodection order for any one or
mare of the reasons in subsection (3).

(3} Those reasons are—

(a) that it is not practicable to communicate with any person against
whom the production order could be made;

(b} that it is pot practicable fo communicate with any person against
whom an order to grant entry to the premizes could be made;

{c) that the investigation might be seriously prejudiced unless an
appropriate officer s able to secure immediate access to the
mategial,

(4 The second set of conditions is that—

(a) there are reasonable grounds for believing that there is material on
the premizes specified in the application for the warrant and that the
material falls within subsection (3), and

(b} any one or more of the requirerments in subsection (6) is met.

(5 Material falls within this subsection if it cannot be identified at the
titie of the application but it—

(a) relates o the person specified in the application, the gquestion
whether he has benefited from criminal conduct or any question as
to the extent or whereabouts of his benefil from criminal conduet,
and

(b} is likely to be of substuntial value (whether or not by itsclf} to the

investigation for the purposes of which the warrant is sought.
(6} The requirsments are—

(a) that it is not practiceble to communicate with any person entitied to
grant entry to the premises;

(b} that entry to the premises will not be granted unless a warrant is

(c) that the investigation might be scriously prejudiced unless an
approprate officer arriving at the premises is able to secure
immediate cotry to them.

290, —(1) A search and seizure warrant docs not confer the right to scize
any material which & person would be entitled to refuse to produce on
prounds of legal professional privilege in proceedings in the High Court,
except material containing only the name and address of a lawyer's client.

{2y A scarch and seizure wamant does not confer the right to scize
excluded material,

(3} Sections 15 and 16 of the Police and Criminal Evidence Act 1984 and
Anticles 17 and 18 of the Police and Criminal Evidence (Northern Ircland)
Order 1989 (search warrants: safoguards) apply in relation to scarch end
scizure warrants but as if the refercnces o @ constable were 1o an appropriate
ofticer.

(4} Section 2001} of that Act and Article 22(1) of that Order (scizure;
computerized information)y apply to the power of scizure conferred on an
approprate officer by a scarch and scizure warrant.
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{5) For the purposes of sections 21 and 22 of thet Act and Articles 23 and 24
of that Order (seized material: access and copying and retention} an
investigation in relation to which this Part applies is to be treated as an
investigation of or in connection with an offence.

{6) And references in those sections and Articles & a constable, and
references in section 21(3) and Article 23(3) to the police, inclode references to
an appropriste officer other than a constable.

Disclosure orders
291.—(1) A Circuit judge or (in Nosthemn Ireland) & county court judge
may, on an application made to him by the Director, make a disclosure order if
he is satisfied that each of the requirements for the making of the order is
fulfilled.

{2) The application for a disclosure order must state—

(a) that a person specified in the application is suhject to an
investigation in relation to which this Part applies, and

{b) that the order is sought for the purposes of the investigation.

{3) A disclosure order is an order authorising the Director (o give to any
person the Director considers has relevant information notice in writing
requiring him to do, with respect to any matter relevant (o the investigation
for the purposes of which the order is sought, any or all of the following —

{a) answer questions, either at a time specified in the nolice or at once, ata
place so specified;

{b) provide information specifled in the notice, by a time and in a
ranner 80 specifed;

(¢} produce documents, or documents of a description, specified in the
nodlee, elther at o by a Ume %o specified or af once, and in a
manmer &0 specifed.

{4) Relevant information 15 information (whether or nol conlained i a
document} which the Director considers to be relevant to the investigation.

{5) If a person ot whom a requirement s imposed by a notice given under a
disclosure order requires the production of evidence of authority o give the
nodice, the person is oot bound to comply with the requirement unless
evidence of the auihority has been produced io him.

292, —(1) These are the requirements [or the making of a disclosure onder.

{2) There musi be ressoneble prounds for suspecting that the person
specified in the application for the order has benefited from criminal conduct.

{3) There must be reasonable prounds for believing that information
which may be provided in compliance with a requirement imposed under the
order is likely to be of substaniial valoe (whether or nol by itsell) o the
investigation for the purposes of which the order is sought.

293, (1} A person commits an offence i withou! reasonable excuse he
Tails (o comply with & requirement imposed on him under a disclosure onder.

15
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(2) A person guilty of an offence under subsection (1) is liable on
SUMIMATY Conviction to—

(a) imprisonment for a term not exceeding six months, or

(b} & fine not exceeding level 5 on the standard scale,
of to both,

(3 A person commits an offence if, in purported compliance with a
requirement imposed on him under a disclosure order, he-—

(a) makes a statement which he knows o be false or misleading in a
material particular, or

(b} recklessly makes a statement which i false or misleading in a
matesial particular.

(43 A person guilty of an offence under subsection (3} iz liable—

() on suwmimary conviction, o imprisonment for a temm nol exceeding
six moniths or to a fine not exceeding the sistubory maximum or fo
both, or

(b) on conviction on indictment., to imprisonment for & term oot
exceeding two years or to a fine or to bath,

294.—(1) A statement made by a person in response (0 2 reguirement
imposed on him under a disclosure order may be used in evidence against
him only—

(a) in proceedings under Part [1 or IV,

(b} on a prosccution for an offence under section 293(3),

(¢) on a prosecution for an offence under section 5 of the Perjury Act
1911 or Article 10 of the Perjury (Morthern Ireland) Order 1979
(false statemients), or

(dy on & prosecution for some other offence where, in giving evidence,
he makes a statement inconsistent with it.

(2} But a statement may not be used by virtue of subsection (1){d) against a
person unless—

(a) evidence relating to it is addeced, or

(b) & question relating 1o it is asked,

by him or on his behalfl in the procesdings arsing out of the prosecution.

295, — (1) A disclosure order does nol conler the dghl (o require a pesson Lo
answer any guestion, provide any information or produce any document
which he would be eotitled to reluse 1o answer, provide of produce on
prounds of legal professional privilege in proceedings in the High Court,
excepd that a lawver may be required o provide the name and address of a
client of his.

(2y A disclosure order does nol confer the mght o reguire a person Lo
produce excluded material.

(3} A disclosure order has effect in spite of any obligation as 1o secrecy or
other resteiction on the disclosure of information (whether imposed by
statute or otherwise).
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{4) The Director may take copies of any documents prodeced inm
compliance with a requirement to produce them which is imposed under a
disclosure order.

(5) Documents so produced may be retained for so fong as it 1s necessary o
retain them (a5 opposed to a2 copy of them) in connection with the 3
investigation for the purposes of which the order was made.

(6) But if the Director has reasonablie grounds for believing that—

{a) the documcnts may need to be produced for the purposes of any legal
procecdings, and
(b)) they might otherwise be unavailable for those purposes, 10
they may be retained until the proceedings are concluded.

29%.—(1) An application for a disclosure order may be made ex parie 10 a
judge in chambers,
{2) Provision may be made by Crown Court Rules as to—
{a} the discharge and variation of disclosure orders; 15
{b) proceedings relating w disclosure orders.

Customer information orders
297.—(1} A Circuit judge or (in Northern Ireland) a county court jedge
may, on an application made to him by a senior appropriate officer, make a
customer iformation onder if e is satsfed Gt sach of the requirements for 20
the making of the order is TulGlled.
{2) These are senior appropriate oficers —
() police officers of at least the rank of superintendent;
{c) persons commissioned by the Commissioners of Customs and 25
Excise under section 6(3) of the Customs and Excise Management
Act 1979 of at least such grade s is designeted by the
Commissioners as equivalent to that rank.

{3) The application for & customer information order must contain these
statemnents — 30
{a) that a person specified in the application is subject to an

imvestigation in relation to which this Part applics;
{b) that the order is sought for the purposes of the investigation;
{c} that the order is sought againsi the financial institution or financial
institutions specified in the application. 35
{4) An application for & customer information order may specifv—
(a} all Anancial institutions,
(b) a particular description, or particular descriptions, of fGnancial
instiiutions, or
{c} a particular financial institution or particular finuncial mstitutions. 40
{5) A customer mmformeation order 15 an order that a financial mstitution
coversd by the application for the order must, on being required to do so by
notice in writing given by an appropriste officer, provide any such customer
information relating to the person so specified as it has.
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(i) A financial institution which is required to provide information under &
customer information order must provide the information to an appropriate
officer in such manner, and at or by such time, as an approprigte officer
TeguiTes,

(7} If a financial institntion on which a reguirement is imposed by a notice
gw:nund:racuntﬂmnrmfmmahnnmdﬂ'mqmmﬂtpmduchunrrf
evidence of euthority to give the notice, it is not bound to comply with the
reguitement unless evidence nfthl:a‘uﬂn'it}rhm been produced to it.

298.—(1) “Cuostomer information”, in relation t & person and a financial
institution, 15 information whether the person holds, or has held, an account
or sccounts at the financisl institution (whether solely or jointly with
another} and (if so) information as to—

(&) the matters specified in subsection (2) if the person is an individuoal,
anid

(b} the matters specified in subsection (3) if the person is a company or
limited liahility partnership or a2 similar body incorporated or
otherwise established outside the United Kingdom,

(2 The matters referred to in subsection (1)(a) ane-

(a) the account number or numbers;

(b} the person’s full name;

(&) his date of birth;

(d} his most recent address and any previous addresses;

() the date or dates on which he began to hold the sccount or accounts
and, if he has cessed to hold the account or any of the accounts, the
date or dates on which he did so;

(f) such evidence of his identity as was obtained by the financial
institution under or for the purposes of any legislation relating to
money laundering;

ig) the full name, date of birth and most recent address, and any
previous addresses, of any person who holds, or has held, an
sccoont at the financial mstitotion jointly with him;

(h) the account number of numbers of any other account or accounts
held at the financial institwtion to which he is & signatory and
details of the person holding the other account of accounts.

{3) The matiers referred to in subsection (13(b) are-

{a) the account number or mumbers;

(by a description of any business which the person carfies of;

(¢} the country or terrtory in which it i incorporated or otherwise

established and any number allocated to it under the Companies
Act 1985 or the Companies (Northem Irefand) Order 1986 or
corresponding legisiation of any couniry o (erritory outside the
United Kingdom;
(dy any number assipned o it for the purposes of value added ax in the
Undied Kingdom;
() its registered office, and any previous registered offices, under the
ies Act 1985 or the Companies (Northern Ireland) Order
1986 or anything similar under corresponding legislation of any
country or territory outside the United Kingdom;

ParT VII
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(f) its registered office, and any previous registered offices, under the
Limited Liability Partnerships Act 2000 or anything similar under
corresponding legislation of any country or territory outside Great
Britain;

{g) the datc or dates on which it began to hold the account or accounts
and, if it has ceased to hold the account or any of the sccounts, the
date or dates on which it did so;

(h) such evidemce of iis identity as was obtained by the financial
institution under or for the purposes of any legislation relating fo
money laandering;

{i) the full name, date of birth and most recent address and any previous
addresses of any person who is a signatory to the acconnt or any of
the agcounts.

{4) The Secretary of State may by order provide for information of a
description specified in the order—
{a} to be customer information, or
{b) no longer o be customer information.

209, (1) These are the requirements for the making of a cusiomer
information order.

{2) These must be reasonsble grounds for suspecting that the persos
specified in the application for the order has benefited from criminal conduct.

{3) There rmust be reasonable prounds for believing that customer
information which may be provided in complisnce with the order is likely 1o
be of substantial value (whether or not by itself) to the investigation for the
purposes of which the order is sought.

300, —(1) A Onancial institution commits an offence if without reasonable
excuse it fails to comply with & requirement imposed on it under a customer
information ordet.

{2) A fOnancial institotion guilty of an offence under subsection (1) is
liable on summary conviction to a fine not exceeding level 5 on the standard
scale.

{3) A fnancial institation commits an offence if, in purported compliance
with a customer information order, {t—

(a) makes a statement which it knows (o be [alse or misleading in a
material particular, or

{b) recklessly makes a statement which is false or misleading in a
material particular.

(4) A financial institution guilty of an offence under subsection (3) s
liable—

{a} on summary conviction, to a fine not exceeding the statutory
THAXITRLTT, OF
{b) om conviction on indictment, to a fine,

301.—(1) A statement made by a financial institution in response to a

n
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customer information order may be used in evidence against it only—
(a) in proceedings under Part [T or IV,
(b} on a prosecution for an offence under section 300(3),

(c) on & prosecution for an offence under section 5 of the Perjury Act
1911 or Amicle 10 of the Perjury (Nosthern Treland) Order 1979
(false statements), or

(d} on a prosecution for some other offence where, in giving evidence, it
makes a staternent inconsistent with it.
(2} Bui a siatemnent may not be used by virtue of sabsection (1)(d) against a

financial institution anless—

(a) evidence relating to it 35 adduced, or

(b} & question relating Lo it is asked,
by or on behalf of the financial institution in the procecdings arising out of
the prosecution.

ML —(1) A costomer information order docs not reguire & financial
institution to provide any information which it would be entitled to refuse to
provide on grounds of legel professional privilege in proceedings in the High
Court,

(2} A customer information order has effect in spite of any obligation as to
secrecy of other mestriction on the disclosure of information (whether
imposed by statute or otherwise).

303, —(1) An application for a customer information order may be made
ex parte to a judge in chambers.
(2} Provision may be made by Crown Court Rules as to—
(a) the discherge and variation of customer information orders;
(b} procecdings relating to customer information orders,

Account monitoring ovders
304, —(1) A Circuit judge or (in Norhern Ircland) a county court judge
may, on an application made to him by an appropriatc officer, make an
account monitoring order if he is satisfied that each of the requirements for
the making of the order is fulfilled.
(2} The application for an acoount monitoring order must state—
(a) that a person specified in the application is subject to an
investigation in relation to which this Part applies,
(b} that the order is sought for the purposes of the investigation, and
() that the coder is sought against the financial institution specified in
the application in relation to account information of the description
so specified.
(3y Account information is information relaling to an account of accounts
held at the Anancial institetion specified in the application by the person so
specified (whether solely or jointly with another),

(4) The application for an account monitoring order may specify

Part VII

1911 ¢ 6
SL 19THITI4
(ML 19,

Further provisions.

Supplesmaniary.

maonitoring orders.



Part VII

Requirements fior
miking of account

1911 . 6.
5.1 1979/1714
(ML 1%

Furiher provisians.

Proceeds af Crime

information relating to—
{a) &l accounts held by the person specified in the application for the
order at the financial institution so specified,
(b} a particular description, or particular descriptions, of accounts so
held, or
{c} a particular account, or particular accounts, so held.

{3) An acoount monitoring order is an order that the financial institution
specified in the application for the order must, for the pericd stated in the
order, provide account information of the description specified in the
application to an appropriate officer in the manner, and at or by the time or
times, stated in the order.

{65) The period stated in an account monitoring order is not to exceed the
period of 90 days beginning with the day on which the order is made,

305.—(1) These are the requirements for the making of an account
{2) There must be reasonable grounds for suspecting that the persos
specified in the application for the order has benefited from criminal conduct.

{3) There must be reasonable grounds for believing that account
information which may be provided in compliance with the order is likely to
be of snbstantial value (whether or not by itself) to the investigation for the
purposes of which the order is sought.

306.—(1) A statement made by a fnancial institetion in fesponse to an
account monitoring order may be vsed in evidence against it only —
{a} in proceedings under Part If or IV,
{b) in proceedings for contempt of court,
{c} on a prosecotion for an offence wnder section 5 of the Perjury Act
1911 or Article 10 of the Perjury (Morthern Ireland) Order 1979
(false stalemenis), or

{d) on a prosecution for some other offence where, in giving evidescs, it
mikes a statement inconsistent with it
{2) But a staternent may not be used by virtoe of subsection {17{d) against a

financial instimotion unless —

{a} evidence relating io il is adduced, or

{b) a question relating to it is asked,
by or on behalf of the financial institution in the proceedings arising out of
the prosecution.

307.—(1) An account monitoring order doss not require a financiel
institution to provide any information which it would be entitled to refuse to
provide on grounds of legal professional pnivilege in proceedings in the High
Court.

{2) An ccount monitoring order has effect in spite of any obligation as to
secrecy or other restriction on the disclosure of information (whether
imposed by statute or otherwise).
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308.—(1) An application for an account monitoring order may be made ex
parte to & judge in chambers.
{2) Provision may be made by Crown Court Rules as to—
{a) the discharge and variation of account monitoring orders;
5 (b) proceedings relating to account monitoring orders,

(3} Account monitoring orders have effect az if they were orders of the
Crown Court.

Prejudicing of investigations
309, (1} This section applies if a person knows or suspects that an
10 appropriate officer is acting in connection with an investigation in relation to
which this Part applies.
(2} The person commits an offence if —
(a) he makes a disclosure which is likely o prejudice the investigation,
ar
15 (b} he falsifies, conceals, destroys or otherwise disposes of, or canses or
permits the falsification, concealment, destruction or disposal of,
documents which are relevant 1o the investigation.
(3} A person does oot commit an offence under sobsection (2)(a) if —
(a) he does nol know or suspect that the disclosure was likely o
20 prejudics the investigation,

(b) the disclosure is made in the exercise of a function under this Act orin
compliance with a requirement imposed under or by virtes of this
Act, or

(c) he is a professional legal adviser and the disclosure falls within

25 subsection (4).
(4} A disclosure falls within this subsection if it is a disclosure—

(&) to(orto a representative of) a client of the professional legal adviser in
connection with the giving by the adviser of legal advice to the
client, ar

30 {b) to any person in connection with fegal proceedings or contemplated
legal procecdings.
{5) But a disciosure does not fall within subsection (4) if it is made with a
vicw to furthering a criminal purpose.
(6} A person does nod commit an offence under suhsection (2)(h) if—
35 (a) he does not know or suspect that the documents are relevant to the
investigation, or

(b} he does not intend o conceal any facts disclosed by the documents

from any appropriate officer carrying out the investigation,
(T} A person guilty of an offence under subsection (2 is liable—
40 (a) on summary conviction, to imprisonment for a term not exceeding
six months or o & fine not exceeding the statutory maximum or to
both, or

(b} on conviction on indictment, (o imprsonment for a lerm ool
exceeding five years or o a (oe or (o both.
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Interprefation

310.—(1) This scction applics for the purposes of this Pant.

{2) “Document”, “excluded material” and “premises” have the same
meanings a5 in the Police and Criminal Evidence Act 1984 or (in relation to
Maorthern Ireland) the Police and Criminal Evidence (Northern Irgland) Order
1959,

{3) References to a business in the regulated sector must be constried in
accordance with Schedule 5.

{4) “Financial institution” means a person carrying on a business in the
regulated sector,

(5) But a person who ceases to carmy on a business in the regulsted sector
{whether by virtue of paragraph 5 of Schedule 5 or otherwise) is to continee to
be treated as a financial institution for the purposes of any requirement
under—

{a) & customer information order, or

{b) an account monitoring order,
to provide information which relates (0 a time when the instingtion was a
financial institution.

{&) References to notice in writing include references to notice given by
electronic means.

{7) These expressions are defined elsewhere in this Part as follows —

“account monitoring order™: section 304(5)

“appropriate officer™: section 281(2)

“penefited from criminal conduct™: section 280

“customer information™; secton 298

“customer information order™; section 297(3)

“disclosure order”™: section 291{3)

“imvestigation in relation to which this Part applies': section 280
“order o grant eatty™ section 283(3)

“production order™: section 281(4)

“gearch and seirure warranl™: section 288(3).

10

15

0



Proceeds af Crime

Past VII
PART VII1
MONEY LAUNDERING
Offences
311.—(1) A person commits &n offence if he— Congealing eto,

(a} conceals criminal property;

(b} disguises criminal property;

(&) converts ctiminal property;

{d) transfers criminal property;

() removes criminal property from the jurisdiction.
(2) But a person does not commit such an offence if—

{a) he makes an authorised disclosure under section 318;

(b} he intended to make such a disclosure but had a reasonabie excuse
(3) Concealing or disguising criminal property includes concealing or

disguising its neture, source, location, disposition, movement or ownership

or any rights with respeet to it

312.—(1) A person commits an offence i he enters info or becomes  Arangements.
concerned in an arangement which he knows or suspects facilitutes (by
whatever means) the acguisition, retention, use or contmol of criminal
property by or on behalf of another person,
(2) But a person does not commit such an offence if—
(a} he makes an authorised disclosure under section 313;
(b) he intepded to make sech a disclosure but had a reasonable excose

for not doing so.
313, —(1) A person commits an offence if he— Avquisition, use
(#) acquires criminal property; and possession.

{b) uses criminal property;

{c) has possession of criminal property.

{2} But a person does not commit such an offence if—

{a) he makes an avthorised disclosure under section 318;

(k) he intended to make such a disclosure but had a reasonable excuse
for not doing so;

(c) he acquired or used or had possession of the property for adeguate
consideration;

(d) the act he does is done in carrying out a function he has relating to
the enforcement of any provision of this Act or of any other
enactment relating to criminal conduct or benefit from criminal
conduct.

(3) For the purposes of this section —

(a} having possession of property includes doing anything in relation o

it;
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{b) 2 person acquires property for inadequate consideration if the value
of the consideration is significantly fess than the valwe of the

property;

{ch & person uscs or has possession of property for inadequate
comsideration if the value of the consideration is significantly less 5
than the value of the use or possession;

{d) the provision for a persom of goods or services which help him to
carry out criminal conduct is nof consideration.

314.—(1) A person commits an offence if each of the following three
conditions is satisfied. 10

{21 The first condition is that he—

{a} knows or sUspects, of
{b) has reasonable grounds for knowing or suspecting,
that ancther person is engaged in money laundering.
{3) The second condition is that the information or other matter — 15
{a} on which his knowledge or suspicion is based, or
{b) which gives reasonable grounds for such knowledge or suspicion,
came to him in the course of a business in the regulated sector,

{4) The third condition 15 that he does not disclose the information or
other matter to & constable or a nominated officer as soon as is practicahle 20
after it comes to him.

{5) But & person does not commit an offence under this section if—

{a) he has & rcasonable cxcuse for not disclosing the information or
other matter;

(b} he is & professional legal adviser and the information or other matter 25
came to him in privileged circumstances.

{6) In deciding whether a person committed an offence under this section
the court must consider whether he followed eny relevant guidance which
was at the time concemed —

{a} issued by a supervisory authorizy or any other appropriate body, 30

{b) approved by the Treasury, and

(¢} published in a manner it approved as appropriate in its opinion to
bring the puidasce to the attention of persons likely o be affected
by it

{T) A disclosure to a norminated officer is a disclosure which— 35

{a} 15 made o a person pominated by the alleped oflfender’s employer (o
receive disclosures under this section, and

(b) is mude in the course of the alleged offender’s employment and in
accordance with the procedure established by the employer for the
purpase. 40

(8) Information or cther matter comes to a professional legal adviser in
privileged circumnstances if it is communicated or given to him—

{a} by (or by & representative of) a client of his in connection with the
giving by the adviser of legal advice to the client,
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(h) by {or by & representative of) a person secking legal advice from the
adviser, or

() by a person in connection with legal proceedings or contemplated
legal proceedings.

(9% But subsection (8) does nat apply to information or other matter which is

communicated or given with a view to furthering a criminal purpose.

(107 Schedule 5 has effect for the purpose of determining what is—
(a) a business in the regulated sector;
(b} a sppervisory authority,
(11) An appropriate body is any body which regulates or is representative

of any trade, profession, business or employment carried on by the alleged
offender.

ME. (1) A person commits an offence if—

(a) he knows or suspects that a constable is acting (or proposing (o act) in
connection with an investigation which iz being o is about to ke
conducted into money laundering, and

(b} he makes a disclosure which is likely to prejudice the investigation
of proposed investigation.

(2} A person commits an offence if —

(o) he knows or suspects that a discloswre [alling within section 317 or
318 has been made, and

(b} he makes & disclosure which 1s likely to prejudice any investigation
which might be conducted following the disclosure referred to in
paragraph ().

(3) But a person does not commit an offence under subsection (1) or (2)

(2) he did not know or sespect that the disclosure was likely to be
prejudicial a5 mentioned in the subsection concerned;

(b} the disclosure is made in carrying out a function he has relating to
the enforcement of any provision of this Act or of any other
enactment relating to criminal conduct or benefit from eriminal

(c) he is a professional legal adviser and the disclosure falls within
subsection (4).

(4} A disclosure falls within this subsection if it is a disclosurc—

(a) to(ortoa representative of) a client of the professional legal adviser in
connection with the giving by the adviser of legal advice to the
clignt, or

(b} to any person in connection with legal proceedings or contemplated
legal proceedings.

(5) But a disclosure does not fall within subsection {4) if it is made with a

view o furthering a criminzal purpose,

ParT VIII

Tipping off.
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316.—(1) A person guilty of an offence under section 311, 312 or 313 iz
liable—
{a} on summary conviction, to imprisenment for & term not exceeding
six months or to a fine not exceeding the statutory maximum or to
both, ar 5

(b} on conviction on indictment, to imprisonment for a term not
exceeding 14 vears or to a fine or 1o bath,
{2) A person goilty of an offence under section 314 or 315 is lizble —

{a) on summary conviction, o imprisonment for a term not exceeding
six months or to 8 fine not exceeding the stamtory maximum or to 10
both, ar

{b) on comvicton on indictment, © imprisonment for a tenm not
exceeding five years or to a fine or to both.

Disclosures

7. (1) A disclosore which satisfies the following three conditions is 15
ool o be taken to breach any resiriction on the disclosure of information

(however imposad),

{2) The frst condition is that the information of other matter disclosed
came 10 the person making the disclosure in the course of a business in the
regulated sector, 20

{3) The second condition is that the information or other matter —

{a} causes the person making the disclosure o know or suspect, or
{b) gives him reasonable grounds for knowing or suspecting,
that annther person is engaged in money laundering.

{4) The third condition is that the disclosure is made to 2 constable or a 2%
nominated officer 25 soeon as @5 practicable after the information or other
matter comes o the person meking the disclosure,

{5) A disclosure to a nominated officer is a disclosure which—

{a} is made to & person nominated by the alleged offender’s employer o
receive disclosures under this section, and 30

() is made in the course of the alleged offender’s employment and in
accordance with the procedure established by the employer for the
purpaosc.

{fs) The reference to 2 business in the regulated sector must be construed in
accordance with Schedule 3. 35

318.—(1) For the purposes of this Part a disclosure is authorised if —

{a) it is a disclosure 10 a constable or a nominated officer by the alleged
offender that property is criminal property, and

{b) the first or second condition set out below is satisfied,

{2) The first condition is that— 40

{a) the disclosure is made before the alieged offender does the
prohibited act, and
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{b) he does the act with the consent of the constable or nominated Pagr VI
officer.
{3) The second condition is that—
{a) the disciosure is made after the alleged offender docs the prohibited
s act,
(b) there is a good reason for his failure to make the disclosure before he
did the act, and
{cy the disclosure is made on his own initiative and as soon as it is
practicable for kim to make it
10 {4) An authorised disclosure is not to be taken to breach any restriction on
the disclosure of information (however imposed},
(3) A disclosure 10 a nominated officer is a disclosure which—
{a) is made to a person nominated by the alleged offender’s employer to
receive authorised disclosures, amd
15 (b) is made in the course of the alleged offender’s employment and in
accordance with the procedure established by the emplover for the
purpose.

{6) References to the prohibited act are 10 an act mentioned in section
31LCEY, 31201 or 31301) (as the case may be),

20 Interpretation
319.—(1} This section applies for the purposes of this Part Intcrpredation.
{2) Property is criminal propeny il —
{a) it constitutes & person's benefit from criminal conduct or it represents
such a benefit (in whole or part and whether directly or indirectly),
25 and
{b) the alleged offender knows or suspects that it constitotes or
represents such a benefit.

{3 It is immaterial —

{a) who carmied out the conduct;
30 {b) who benefited from it.

{4) Whether a person benefits from conduct must be comstrucd in
accordance with Part I; and “criminal condwct” and “propesty™ have the same
meanings as in that Part.

(3) Moncy laandering is an act which—

a5 (a) constieutes an offence under section 311, 312 or 313,
{b) would constitute an offence specified in paragraph (a) if done in
England and Wales,
{c) constitules an allempl, conspiracy of incifement 10 commil an
offence specified in paragraph (a), or
40 {d) constitutes siding, abelting, counselling or procuring the comrmnssiodn
of an offence specified in paragraph (a).
(6] Reflerences 1o a constable include references to—
{a) an officer commissioned by the Commissioners of Customs and
Excise under section 6{3) of the Customs and Excise Menagement 1979 ¢ 2
45 Act 1979,
Proceeds of Crime

Pawt VIIT (b} a person aothorised for the purposes of this Part by the Director
General of the Mational Criminal Intelligence Service.
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PART [X

GENERAL
320, —{1) Her Majesty may by Order in Council —
(a) make provision for a prohibition on dealing with property which is
the subject of an external reguest;

(b) make provision for the realisation of property for the purpose of
giving effect to an external order.

(2) An external request is a request by an overseas government to prohibit
dealing with relevant property which is identified in the request.
(3) An external order is an crder which—

{a} is made by an overseas court where properly is found or believed to
have been obdained as a result of of in connection with criminal
conduct, and

(b) 1s for the recovery of specilied property.

{4) Property is relevant property if there are reasonable grounds to believe
that it may be needed to satisfy an external order which has been or which
may be made.

(5) An Order under this section may in particular include—

() provision corresponding o any provision of Part [ (subject o any
gpecified modifications);

(b) provision about the functions of the Secretary of State and the
Director in relation to external requests and orders;

(c) provision about the registration of external orders;

{d) provision about the authentication of any judgment or order of an
overscas court, and of any other document conmected with such a
judgment or arder or any proceedings relating to it

(2) provision ahout evidence (including evidence required o establish
whether proceedings have been started or are likely to be started in
a0 OVerseas court);

(f) provision to secure that any perscn affected by the implementation of
an external request or the enforcement of an external order has an
opportunity to make representations to a cowrt in England and
Wales,

(6] An overseas court i3 a court of a country of territory outside the United
Kingdom; and an overseas government is the government of such a country
or [erritory.

{71 In this section—

“criminal conduct’™ has the meaning piven by section 73(1);

“property™ has the meaning given by section 8101).

(8) Crown Court Rules may make such provision as is necessary or
expedient o give effect to an Order in Council made onder this section.

Part IX

External requests
and orders,
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321.—(1) Proceedings for a specified offence may be started by order of
the Commissioness of Customs and Excise (the Commissioners).

{2) Such proceedings must be brought in the name of an officer.

{3) If the officer in whose name the proceedings are brought—

{a) dies, 5

(b} is removed or discharged, or

{c) is absent,

the proceedings may be contineed by a different officer.

{4) If the Commissioners investigate, of propose (o investigate, any matter
to help them to decide— 10

{a} whether there are prounds for believing tiat a specified offence has
been committed, or

(b)) whether a person is 1o be prosecuted for such an oflence,

the matter must be treuted as an assigned matter within the meuning of the
Customns and Excise Manzgement Act 1979, 15

{5) This section—

{a) does not prevent any person (including an officer) who has power to
arrest, detain or prosecute 8 person for a specified offence from
doing s0;

{b) does not prevent a court from dealing with a person brought before it 20
following his amest by an officer for a specified offence, even if the
proceedings were not started by an order under subsection (1).

(&) References to an officer are to a person commissioned by the
Commissioners under scction 6(3) of the Customs and Excise Management
Act 1979, 25

{7) The following arc specified offences —

{a} an offence under Part VIII;

{b) an offence under section 309;

{c} an attempt, conspiracy of inciternent 1o commit an offence specified
in paragraph (a) or (b, 30

(d) aiding, abewting, counseiling or procunng the commission of an
offence specified in paragraph () or (b).

322.—(1) The Secretary of State may by regulations provide that any of
ihe following provisions apply to persons in the public service of the Crown.
{2) The provisions are— 35
{a} the provisions of Part VIII;
(3) The Secretury of State may by r:gulu'l:bnns pn:md.: that section 314
does not to apply to persons who exercise functions
{a} &s or on behalf of supervisory authorities; 40
{b) 8= investigators.
{4) The reference to supervisory suthorities must be constued in
accordance with Schedule 5.
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313.—(1) References in this section to subordinate legislation are to— Pant X
(2) any Owder in Council under this Act; l}rde:uud
(b) any order under this Act (other than one falling to be made by a

court};
(e) any reguiations under this Act,

(2) Subordinate legislation—

{a) may make different provision for different purposes;
(k) may include supplementary, incidental, saving of transitional
provisions.
(3) Any power 10 make subordinate legislation is exercisable by statutory
imstrament.
(4) A statutory instrument is subject to annulment in pursvance of a
resclution of either House of Parliament if it contains subordinate legistation
other than an order under section 298(4) or 325,

(3) No onder may be made under section 298{d} unless a draft of the order
has been laid before Parliament and approved by a resolution of each House,
324, Schedule 6 contains miscellaneous and consequential amendments., Amendmends,

325, This Act {except this section) comes into force in accordance with Commencement.
provision made by the Secretary of State by onder.
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SCHEDULES

SCHEDULE 1
CRIMINAL ASSETS RECOVERY AGENCY
Director's terms of appointment
1.—(1} The Director holds office for the period determined by the 5
Secretary of State on his appointment (or re-appointment) to the office.
{2) But the Director may at any time resign by giving notice to the
Secretary of State.

{3) And the Secretary of State may at any time remove the Director from
office if satisfied that he is unable or unfit to exercise his functions. 10
2. Suhject to that, the Director holds office on the terms determined by the

Secretary of State,
3. In Schedule 1 to the Soperannuation Act 1972 (offices eic. to which

section | of that Act applies) in the list of "Offices”™ inser: (at the appropriate
place in aiphabetical order)— 15

“Director of the Crimimal Assets Recovery Agency.”

Sraff
4. The members of staff of the Agency must include —

{a} adepury to the Director who is to act as Director during any vacancy in
that office or if the Director is absent, subject to suspension or 20
unable to act, and

{b) a senior official with responsibilities in relation to the exercise of the
Director's functions in Northern Ireland,

5. The members of staff of the Apency hold office on the temms
determined by the Director, 25

Finances
6, (1) The Secretary of State must meet the expenses of the Director.

{2) The Secretary of State must pay o the Minister for the Civil Service, at
the tmes directed by that Minister, any sums determined by that Minister in
respect of any mcrease atteibutable 1o paragraph 3 in the sums payabie out of 30
money provided by Parliament under the Superannuation Act 1972,

{3) The Director muost pay any sums received by him to the Secretary of
State.

T.—1{1} The Director must—
{a} keep proper accounts and proper sccounting records, and 35
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{h) prepare in respect of each financial year a statement of accounts.
{2} The statement of accounts must—

{a) comtain the information, and

(b} be in the form,

5 which the Secretary of State directs.

[y

5

{3) The Director must send copies of the statement of accounts relating to a
financial year to the Comptrotier and Anditor General before—

{a) the next st Seplember, or
{b) such earlier date as the Secretary of State may direct.

{4) The Comptroller and Auditor General must—

{a) examine, certily and report on each statement of accounts sent 1o him
by the Direcior,

{b) send a copy of each such statement and of his report on it to the
Secretary of State for him to errange for them to be published, and

{c} lay a copy of each such statemnent and of his report on it before each
House of Parliament.

Amnual plan
B.—(1) The Director must, before the bepinning of each financisl year
apart from the first, prepare & plan setting out how he intends to exercise his
functinns during the financial year (an *annuzl plan'”).
{2) The annual plan must, in particular, set owt how the Director intends to
exercise his functions in Northern Ireland.
{3) The annual plen must also inclode a statement of —
{a) the Director's objectives for the finencial year,
{h) any performance targets which he has for the financial vear (whether
or nod relating to his objectives),
{c} his prionties for the financial year,

{d) the financial resources expected to be available to him for the
financial year, and

(e} his proposed allocation of those resources,

{4) Once the annual plan has been prepared the Director must send a copy to
ithe Secretary of State for his approval.

(5] If the Secretary of State does not approve the annual plan—

{a) he musi give the Director his reasons for nod approving i, and

{b) the Dhrector must revise the annual plan and send & copy of the

revised annual plun to the Secretary of State for his approval.

{f) The Secretary of State may, when giving his reasons for not approving
an annual plun, regquire the Director to revise it in the manner specified by the
Secretary of State.
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Annueal repart

9.—(1) The Director must, &5 soon as possible after the end of esch
financial year, prepare a report on how he has exercised his fanctions during
the financial year.

{2) The report for eny financial year apart from the first maust include —

{a} the Director's annual plan for the financial year, and

(b) an assessment of the extent to which it has been carried out.

{3) The Director mast zend a copy of each report 1o the Secretary of State
who must—

{a} lav a copy of it before each House of Pariiament, and

{b) arrange for it 0 be published.

Parliamentary disqualifcaion

10, In Part Il of Schedale 1 to the House of Commons Disqualification
Act 1975 (disqualifying offices) insert (ai the appropriate place in
alphabetical order)—

“Drirector of the Criminal Assets Recovery Apency.”

11, In Past III of Schedule 1 to the Northern Irelamd Assetably
Disgualification Act 1973 (disqualifying offices) insert (at the appropriate
place in alphabetical order)—

“Director of the Criminal Assets Recovery Agency.”

Meaning of "finarncial year”
12, In this Schedule “financial vear” means—
{a} the period beginning with the day on which section 1 comes into
force and ending with the next 31st March (which is the first
financial year), and

(b) each subsequeni period of iwelve months beginning with 31st
March.

5

15

25
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SCHEDULE 2
ADMINISTRATORS: FURTHER PROVISION
Greneral
1. In this Schedube, unless oterwise expressly provided —
{a} references to an administrator are to an administrator appointed
under section 123 or 124(3);

(k) references to realizable property are to the realisable property in
respect of which the administrator is appointed,

Appoiniment st

2.—(1}) If the office of administrator is vacant, for whatever reason, the
court must appoint a new administrator,

(2) Any property wvested in the previous administrator by virtue of
paragraph 3(4) vests in the new administrator.

(3) Any order under section 123 or 124(6) in relation to the previous
adminisivator applies in relation to the new administrator when he gives
written nodice of his appointment to the person subject to the onder.

{4) The administration of property by an adminisirator must be treated as
continuous despite any temporary vacancy in that office.

(3) The appointment of an administrator is subject to such conditions as to
caution as the accountant of court may impose.

{6} The premivm of any bond of caution or other security required by such
conditions muost be trepted as part of the administrator’s expenses in the
exercise of his functions.

Funpctions

3.—(1} An administrator—
{a) may, if appoeinted under section 123, and
{b) mmast, if appointed under section 12403),
as soon a8 practicable take possession of the realisable property and of the
docurments mentioned in sub-paragraph (2).
{2) Those documents afe any document whickh-—

{a) 15 in the possession or cositrol of the person (“A™) in whom (he
property 15 vested {or would be vested but for an order made under
paragraph 5(4)), and

{b) relates to the property or to A's assets, business or nancial affairs,

{3) An administrutor is entitled to have sccess to, and to copy, any
document relating to the propermty or to A's assets, business or financisl
affuirs and not falling within sub-paragraph (2){a).

{4) An sdministrator may bring, defend or continue any legal proceedings
refating to the property.
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{3) An edministrator may borrow money =0 far as it is necessary to do =0 to
safeguard the property and may for the purposes of such bomowing create a
security over any part of the property.

(6) An administrator may, if he considers that it would be beneficial for
the management or realisation of the property—

{a)} carry on any busincss of A;

(b)) exercize any right of A as holder of securities in a company;

{c} grant a lease of the property or take on lease any other property;

{d) enter into any coniract, or execuie any deed, as regards the property
or as regards A’s business,

{7) An administrator may, where any right, option or other power forms
part of A's estate, make pavments or incar liabilities with a view to—

{a) obtaining property which is the subject of, or
{b) maintaining,
the right, option or power,

(8) An administrator may effect or maintain insurance policies as regands
the property on A's business.

(%) An admimstrator may, if appointed under section 124(3), complete any
um,umplutndhﬂcwhmhﬁhutum}'hmtahhﬁumhulmmplnuun of tithe i
A's name does not validate by aceretion any unperfected right in favour of
any person other than the administrator,

{10y An administrator may sell, purchase or exchenge property or
discharge uny security for an obligation due to A; but it is mcompetent for
the administrator or an associate of his (within the mesning of section 74 of
the Bankruptey (Scotland) Act 1985) to purchsse eny of A's property in
pursuance of this sub-paragrapk.

(11} An administrator may clum, vole and draw dividends i the
sequestration of the estate (or bankruptey or liguidation) of a debtor of A and
may accede to a voluntary trust deed for creditors of such a debtor,

{12) An Bd.ministramrmy discharge any of his functions through agents
or employees, but is personally hnb]:tumn:tﬂlnfeﬁuﬂiupemufmy
such agent or employee out of such remunsration as is paysble to the
administrator by virtue of paragraph 9(2} and (4).

{13} An administrator may teke such professional advice as he considers
necessary in connection with the exercise of his functions.

{14) An administretor may at any time apply to the court for directions as
regards the exercise of his functions,

{15) An administrator may exercise sny power specifically conferred on
him by the court, whether conferred on his appointment or subsequently.

{16) An administrator may do anything mcidental to the powers and
duties listed in the previous provisions of this paragraph.

4. An apdministrator proposing to exercise any power conferred by
paragraph 3(4) to (16) must fist obtain the consent of the sccountant of
court.

]

15

35
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5.—(1) A person dealing with an administrator in good faith and for valee is
not concerned to enguire whether the administrator is acting within the
powers mentioned in paragraph 3.

{2) Sub-paragraph (1)} does not apply where the administrator or an
associate purchases property in contravention of paragraph 3(10).

{3) The validity of amy title is not challengeable by reason only of the
administrator having acted cutwith the powers mentioned in paragraph 3.

{4) The exercise of a power mentioned in paragraph 3(4) to (11) must be in
A's name except where and in so far as an order made by the court under this
sub-paragraph vests the property in the administrator (or in & previous
administrator).

{5) The coort may make an order under sub-paragraph (4) om the
application of the administrator or on its own motion.

Maoney received by administrator

6.—(1}) All money received by an administrator in the exercise of his
fonctions must be deposited by him, in the name (unless vested in the
administrator by virtne of parsgraph 5(4)) of the holder of the property
realised, in an appropriate bank or institution.

{2) But the administrator may at any time retain in his hands a sum not
exceeding £200 or such other sum a5 may be prescribed by the Secretary of
State by regulations.

{3) In sub-paragraph (1}, “appropriate bank or institubion™ means a bank or
institution mentioned in section 3(1) of the Banking Act 1987 or for the time
being specified in Schedule 2 to that Act.

Effect aof appointment of administrator on diligence

7.—(1) An amestment or poinding of realisabie property executed on or
after the appointment of an sdministrator does not create a preference for the
arrester or poinder.

{2) Any realisable property so arrested or poinded, or (if the property has
been sold) the procesds of sale, must be handed over to the administrator.

{3) A poinding of the ground in respect of realisable property on or after
such sppointment is ineffectual in a guestion with the administrator except
for the interest mentioned in sub-paragraph (4).

{4) That interest is—

{a) interest on the debt of a sccured creditor for the current half-yearly
term, and

(b) arrears of interest on that debt for one vear immediately before the
commencement of that term,

(3) On and after such appointment no other person may raise of insist in
an adjudication againsi realisable property or be confirmed as execuior-
creditor on that property.

(6] An inhibition on realisable property which takes effect on or after such
appoiniment does not create a preference for the inhibitor in a question with

1987 ¢. 22,



Srm 2

1589 ¢. 35,

Proceeds af Crime

{7) This paragraph is without prejedice to sections 121 and 122

Supervision

#.—(1)} The accountant of court most sopervise the exercise by an
administrator of his functions.

(2) If it appears to the eccoontant of court that sn administrator has,
without reasonable cause, failed to perform a doty imposed on him by
section 127 or this Schedule, he must report the matter to the court.

(3) The court may, after giving the administrator an opportunity to be
heard as regards the matter—

{a} remove him from office,
() censure him, or
{c} make such other order as it thinks fir.

{4) Section & of the Judicial Factors (Scotland) Act 1889 {supervision of
Jjudicial factors) does not apply in relation to an administrator,

Accounts and FemuReralion

9.—(1} An administrator must keep such accoumts in relation o the
exercize of his functions as the court may require and must lodge them with
the accountan: of court at such times as the court may fix,

{2) The accountant of court must audit the accounts and issue a
determination as to the amount of rfemuneration and expenses pavable to the
administrator in respect of the exercise of his functions.,

{3) Not later than two weeks after the issuing of a determination under
sub-paragraph (2}, the administrator or the Lond Advocate may appeal
against it to the court,

{4) The amount of remuneration payable to the administrator must be
determined on the basis of the value of the work reasonably undertaken by
him, regard being had to the extent of the responsibilities invelved.

{5) The accountant of court may authorise the administrator to pay
without taxation an account in respect of legal services incurred by the
administrator,

Dizcharge of adminisirator

10.—(1) Afier an administrator has lodged his final accounts under
paragraph 9(1), he may apply to the accountant of court to be discharged
from office.

{2) A discharge, if granted, frees the administrator frony all liability (other 35

than liability arising from fraud) in respect of any act or omission of his in
exercising his functions as administrator,
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Swm. 2
SCHEDULE 3 Section 254,
POWERS OF INTERDM RECEIVER
Feizure
1. Power to seize property to which the order applies.
Informaiion

2. Power to obtain information.

Entry, search, etc.
3.—(1) Faor the purpose of paragraph | or 2, power to—

{a} enter any premises in CGreat Britain, and

{b) take any of the following steps.

(2) Those steps are —

(&) to canry out a search for or inspection of anything described in the
order,

(b) to make or obtain a copy, photogeaph or other recond of anything so
described,

{c) to remove anything which he is requoired to take possession of in
purstiance of the order or which may be required as evidence in the
proceedings under Part V.

{3) The order may describe anything generally, whether by reference 1o &
class or otherwise,

Obligation o assist interim receiver
4, An interim receiving order may require any person—
{a) to give the interlm receiver sccess o any premises which he may
enler in parsuance of paragraph 3,

{b) to give the interim receiver any assistance he may require for taking
the steps mentioned in thet paragraph,

Incriminating evidence
5. —(1) A person is not entitled 1o refuse o comply with a requirement
under paragraph 3 in respect of any document or other thing on the pround
that the document or thing might constitute evidence that he had committed
an offence.
{2) But 1n criminal proceedings in which the person is charged with any
offence (other than one mentioned in sub-paragraph (3))—
{a) no evidence relating to the document or thing may be adduced, and
{B) no question relating to the document or thing may be asked,
by or on behalf of the prosecution, uniess evidence relating to it is adduced, or a
question relating to it is asked, in the procecdings by or on behalf of that
PETS0HL.
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Brn. 3 {3) The offences excluded from sub-paragraph (2) are—

{a) &n offence under section 2 or 5 of the Perjury Act 1911 or Article 7 or
10} of the Perjury (Morthern Ireland) Crder 1979 (false statcments
made on oath otherwise than in judicial proceedings or made
atherwise than on oath},

(b} an offence under section 44{1) or {2) of the Criminal Law
(Consolidation) (Scotland) Act 1995 (false siztements made on
oath or otherwise than on oath).

Managemeni

6, —(1) Power to manage any property to which the order applies.

{2) Mapaging property inclodes selling or otherwise disposing of assets
comprised in the property which are perishable or which owght o be
disposed of before their valuwe diminishes.

{3) In the case of any property which is recoverable property in relation to
the respondent and comprises assets of a trade or business camied on by him,

managing the property includes carrying on, or arranging for another (o camry
o, the frade or business.
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Srwm. 3
SCHEDULE 4 Section 2635,
POWERS OF TRUSTEE FOR CIVIL RECOVERY
Sale
1. Power to sell the property or any part of it or interest in it
Expenditure

2. Power to incur expenditure for the purpose of —
{a) acquiring any part of the property, or any interest in it, which is not
vested in him,
(b} discharging any liabilities, or extinguishing any rights, to which the
property is sahject.
Managemeni
3.—(1) Power to manage property.
{2) Managing property includes —
(&) disposing of assets comprised in the property which are perishable,

(b} where the property consisis of the assets of a trade or business,
carrying on the trade or business,

{c) incurring capital expenditure in respect of the property.

Lepal proceedings

4, Power to start, carey on of defend any lepal proceedings in respect of
the property.

Compromise

5. Power to make any compromise or other armangement in connection
with any claim relating 1o the property.

Supplementary
6.—{1) For the purposes of, or in conpection with, the exercise of any of
his powers, power —
{a) by hiz official name (o do any of the things mentioned in sub-
paragraph (2),
{b) power to do any other act which is necessary or expedient.
{2) Those things are—
{a) holding property,
(B} entering intp contracts,
{c} suing and being sued,
{d) employing agents,
(&) execating a power of attorney, deed or other instrarment.
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SCHEDULE 5
REGULATED SECTOR AND SUPERVISORY AUTHORITIES
PaRT I
REGULATED SECTOR
Buxiness in the regulated sector
1. A business engaged in any of the following activities is a business in

the regulated sector—

{a} deposit-taking busincss carried on by a person who is for the time
being authorised under the Banking Act 1987;

(b} acceptance by a building society of deposits made by any person
(including raising money from members of the society by the issue
of shares),

{c} the business of the Mational Savings Bank;

{d) business carried on by a credit union;

(e} any home-pegulated setivity carfied on by a Ewropean institulion in
respect of which the requirements of paragraph 1 of Schedule 2 to
the Banking Co-ordination (Second Council Directive) Repulations
1992 have been complied with;

() investment business within e meaning of the Financial Services Act
1986;

() any activity camried on for the purpose of mising money authorised
to be ratsed under the Mational Loans Act 1968 under the auspices
of the Director of Savings;

() any of the activities in points 1 to 12 or 14 of the Annex to the
Second Banking Co-ordinetion  Directive, ignoring an activity
described in any of sub-paragraphs (a) to (g) above;

(i) insurance business carried on by a person who has received official

pursuant to Article & or 27 of the First Lifc Directive.

2. For the purposes of paragraph 1-—
{a) “deposit-taking business™ has the meaning given by the Banking Act
1987,

(b)) “building society™ has the meaning given by the Building societies
Act 1986;

(¢} “credit union™ has the meaning given by the Credit Unions Act 1979
or the Credit Unions (Northern Ireland) Order 1985;

(d) “home-repulated activity” and “Europesn institution™ have the
meanings given by the Banking Co-ordination (Second Council
Directive) Regulations 1992,

(e} the Second Banking Co-ordination Directive is the Second Council
Darective on  the co-ordinetion of laws, mgu.'lmnnsund
administrative provisions relating to the mhu,g up and pursuit of
the business of credit institutions (No. 80W646/EEC),

15
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(f) the First Life Directive is the First Council Directive on the co- SCH. 5
ordination of laws, regulations and admimistrative provisions
releting to the taking up and pursnit of the bosiness of dinect life
assurance (Mo, TH267TEEC).

Excluded activities
3. A business is not in the regnlated sector to the extent that it engages in
any of the following activities—

{2} the issue of withdrawable share capital within the limit set by section &
of the Industrial and Provident Socictics Act 1965 by a socicty 1965« 12,
registered under that Act;

(b) the acceptance of deposits from the public within the limit set by
section 703} of that Act by such a society;

{c} the issue of withdrawable share capital within the limit set by section 6

of the Industrial and Provident Societies Act (Northern Treland) 1969 ¢ 24 (NILL

1969 by a society registered under that Ace;
{d) activities carried on by the Bank of England;
(e} any sctivity specified in section 45 of the Financial Services Act 1986 c. 60.

1986 in relation to 4 person who s an exempted person for the
purposes of that section.

ParT II

SUPERVISORY AUTHORITIES
4, —(1) Each of the following is a supervisory authority —

(&) the Bank of England;

ib) the Financial Services Authority;

(c) the Building Societics Commission;

(d) a designated agency;

(e} arecognised self-regulating organisation;

(f) arecognised professional body,;

{g) awansferee body;

{h) a recognized self-regulating organisation for frendly societies;

() the Secretary of Stale (subject to sub-paragraph (3);

{7) the Treasury;

(k) the Council of Lioyd's;

(I} the Director General of Fair Trading;

{m) the Friendly Socictics Commission;

{n) the Chief Registrar of Friendiy Societies;

{o) the Central Office of the Registry of Friendly Societies;

{p) the Registrar of Friendly Societies for Northern Ireland;

{q) the Assisiant Regisirar of Friendly Societies for Scotland.

(2} Sub-paragraph (1){d) to (h) must be construed in accordance with the
Financial Services Act 1986,
Proceeds of Crime

Brn. § (3) The Secretary of State js a supervisory authonty in the exercise, in
relation to a person carrying on business in the regulated sector, of his
functions under the enactments relating to insurance companies, companies

1986 ¢ 6. ar insolvency or under the Finencial Services Act 1986,

ParT 11
POWER TO AMEND
5.—(1) The Secretary of State may by order amend Part I or I1 of this
Schedule.

{2) An order under this paragraph must be made by statutory instrument

subject to annubment in pursuance of a resolution of either Houwse of 10

Parliament.
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SCHEDULE 6

AMENDMENTS
Introdwction
1. The amendments specified in this Schedule shall bave effect.

5 Land Regisiration Act T925 {c. 21)

2, In section 49(1)(g) of the Land Registration Act 1925 (registration in
respect of charging orders) after “Drug Trafficking Act 19947 insert “or Part 1f
af the Proceeds of Crime Act 3001,

Criminal Appeal Act 1968 {c. 19)
0 3.—(1) The Criminal Appeal Act 1968 is amended as follows.
{2) In section 33 (appeal to House of Lords) after subsection (1) insert—
“{1A) In suhsection (1) above the reference fo the prosecutor
includes a reference to the Director of the Criminal Assets Recovery
Agency in a case where (and to the extent that) he 15 a party to the
15 appeal to the Court of Appeal.”™
{3) In section 50{1) (meaning of sentence) after paragraph (c) insert—
“{ca) a confiscation order under Part 1f of the Proceeds of Crime
Act 2001;
{ch) an osder which varics a confiscation order made under Part 11
n af the Procceds of Crime Act 2001 if the varying order is

made under section 20, 21 or 28 of that Act (but not
otherwise);”,

Misuse of Drugs Act 1971 (¢, 38)

4. Im section 27 of the Misuse of Drugs Act 1971 (forfeiture) in subsection

25 (1) after “the Drug Trafficking Act 19947 inscrt “or an offence which by

virtue of section #5 of the Proceeds of Crime Act 2001 is a drug trafficking
affence for the purposes of Part 1T of that Act”,

Rehabilitation of Qffenders Act 1974 (. 53)

3. In soction 1 of the Rehabilitation of Offenders Act 1974 (rehabilitated
30 persons and spent convictions) after subsection (2A) insert—

“{2B) In subsection (2)a) above the reference to a fing or other sum
adindged to be paid by or imposed on a conviction does not include a
reference to an amount payable under a confiscation order made under
Part 11 of the Procecds of Crime Act 2001.7
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Sn. 6 Criminal Justice Act 982 jc. 48)
6. In Part Il of Schedule 1 to the Criminal Justice Act 1982 (offences
excluded from early release provisions) after the entry relating to the Drug
Trafficking Act 1994 insert—
SPROCEEDS OF CRIME ACT 2001

Section 311 (concealing criminal property etc),

Section 312 (arrangements relating to criminal property).

Section 313 (acquisition, wse and possession of criminal property).”

Police and Criningl Evidence 1954 (c. 60}

T.—(1} The Police and Criminal Evidence Act 1984 iz amended as
follows.

{2) In section 36 (right to have someone informed when arrested) in
subsection (5} for “subsection {(5A)" substinate “subsections {5A) and (5B)".

{3) After subsection {3A) of that section insert—

“(3B)} An officer may also authorise delay where he has reasonable
grounds for believing that —
{a} the person detained for the serious arrestable offence has
benefited from his general or particular criminal conduct, and
{b) the recovery of the value of the property constituting the benefit
will be hisdered by telling the aamed person of the arrest.

{5C) For the purposes of subsection (5B) above the guestion whether a
person has benefited from his general or particular criminal conduoct is
0 be decided in accordance with Part 11 of the Proceeds of Crime Act
201"

{4) In section 58 (access to legal advice) in subsection (8) for “subsection
(8A)" substitute “subsections {8A) and (EB)".

{5) After subsection (8A) of that section insert—

(8B} An officer may also authorse delay where he has feasonable
grounds for believing that—
{a} the person detained for the serious arrestable offence has
benefited [rom his general or particular criminal conduct, and
{b) the recovery of the value of the property constituting the benefit
will be hindered by the exercise of the right conferred by
subsection (1) above,

{8C) For the purposes of subsection (8B} above the question whether a
person has benefited from his general or particular criminagl conduct is
to be decided in accordance with Part 11 of the Proceeds of Crime Act
LV

(63) In section 116 (meaning of serious amestable offence) in subsection (2)
after paragraph (b) leave out “end”, and after puragraph () insert—
“{d) any offence which by virtue of section B3(1), (2) or (3) of the
Proceeds of Come Act 2001 15 a drug trafficking offence for
the purposes of Part I of that Act.”
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Insolvency Act 1986 (c. 45}
8. In section 281 of the Insolvency Act 1986 (effect of discharge) after
subsection (4) insert—

“(4A) In subsection (4) the reference to a fine inclodes 2 reference toa
confiscation order under Part 11 of the Proceeds of Crime Act 2001.7

Criminal Justice Act 1088 (¢, 33)

9. In section 151(5) of the Criminal Justice Act 1988 (meaning of drug
trafficking offence for certain purposes) after “means” insert *“(a)"” and at the
end insert ¥, or

{b) any offcnce which by virtue of section 85 of the Proceeds of Crime
Act 2001 is a drug trafficking offence for the purposes of Part 1T of
that Act,”

Extradition Act 1989 {c. 33)

10, —(1) The Extradition Act 1989 is amended as foliows,

{2) In section 22 (extension of purposes of extradition for offences under
Acts giving cffect to international conventions) in subsection (43h) after
sub-paragraph (i} inscrt—

*{ia) any offence which by virtue of scction 85 of the
Proceeds of Crime Act 2001 is a drug trafficking offence
for the purposes of Part 11 of that Act;

(ib} any offence under section 311, 312 or 313 of that
Act (offences concerning criminal property);”.

{3) In paragraph 15 of Schedule 1 (deemed extension of jurisdiction of
foreign states) after paragraph (j) insert—

“(ja) an offemce which by virtue of section B3 of the Proceeds of
Crime Act 2001 is a drug trafficking offence for the purposes
of Part II of that Act;

{jb} an offence under section 311, 312 or 313 of that Act {offences
concerning criminal property),”.

Crime (Sentences) Ace 1997 (¢, 43)

11.—(1) The Crime (Sentences} Act 1997 is amended as follows,

{21 In section 35 (fine defaulters) in subsection (1)a) after “"Drug
Trafficking Act 1994”7 insert “or section 4 of the Proceeds of Crime Act
20017,

{3 In section 40 (fine defaulters) in subsection (1)z) after “"Drug
Trafficking Act 1994”7 insert “or section 4 of the Proceeds of Crime Act
2001,

Powers of Criminal Courts (Sentencing) Act 2008 (c.6}

12,—(1) The Powers of Criminal Courts (Sentencing) Act 2000 is
amended as follows,

Proceeds of Crime

(2) In section 110(5) in the definition of drug trafficking offence after

“Proceeds of Crime (Northern Ireland) Order 196" insert “or an offence
which by virtue of section 85 of the Proceeds of Crime Act 2061 is a drug

trafficking offence for the purposes of Part [1 of that Act™.

(3) In section 133 {review of compensation orders) in sebsection (3)(c) 5
after “Criminal Justice Act 1988 insert *, or Part I of the Proceeds of Crime

Act 2001.".



