Review of the Public Sector Equality Duty (PSED)

Note of site visit: A City Council

The Chair and members of the PSED Review Team visited a large city council and met with senior officials and elected members, representatives from the council’s legal, procurement, HR and equality departments, to discuss the impact of the Equality Duty in their areas. 

Key points from each meeting are below.

Meeting: Chief Executive

· A significant amount of work is being done to raise awareness amongst council officials of their obligations under the Duty. A programme of training, e-learning and a toolkit is being rolled out across the council to assist staff in considering equality as part of the development of policies and services. Overall, the Chief Executive feels that the Duty is an effective way of communicating and raising and testing awareness.

· High profile judicial review cases have informed the council’s approach to considering equality impacts during its budget and business planning process. The council has also drawn on the lessons from other local authority judicial review cases. 

· Judicial reviews can hold up critical decisions even when challenges are based on tenuous evidence, which can represent a large cost to authorities. The council has improved its consultation process to help mitigate the risk of judicial review in the context of a tighter fiscal climate and feel this has had a positive impact as they haven’t (to date) had a successful judicial review related to budgetary issues.

· The media has picked-up on the council’s approach to equality data collection. The council consider that in hind-sight some of the data may not have had direct relevance to particular service/policy proposals but the collection of such data is necessary to build an accurate picture of the communities the council serves, in addition they had previously been criticised for not knowing the background of their customers. The council do provide guidance on collecting data but in the case discussed feel that the guidance may not have been followed correctly. 

· There are various ways for the council to collect evidence to inform policy/service development. Council officials can draw on data from the Customer Relationship Management system which captures data on the protected characteristics and they can consult internal and external representative groups. 

· It was suggested that the phraseology ‘protected characteristics’ was unhelpful and can give the impression that equality considerations privilege certain groups and is an add-on to policy development. The council has found that officials can relate more easily to the term ‘customer impact’ and are using this term in the delivery of internal training as well as working with their internal legal colleagues to reflect this language within their processes.

· The council reflected that there are other groups who also need to be protected which aren’t covered by the Duty e.g. homeless/carers.

Meeting: Legal Department

· The Council has had around 100-200 challenges to decisions on its policy/service delivery where the Equality Duty has been cited, normally in addition to other legislation. Many of these challenges are in relation to individual cases rather than overall policies. The council has been able to defend the majority of these challenges at an early stage. 

· Legal costs for defending a judicial review case were in excess of £100K. Legal officers made the point that there is a significant cost to the public purse especially where claimants are entitled to legal aid. 

· The involvement of Counsel at the letter before action stage can cost in the region of £20K. Council officials can be reluctant to involve legal colleagues at an early stage as there are cost implications but this can help formulate a robust initial defence and prevent escalation of the complaint leading to increased costs.

· The council has learnt from recent judicial review cases as well as looking at the experiences of other local authorities. The council has developed a cabinet protocol to ensure that equality is considered in a sufficiently robust way and that decision makers have the evidence they need to meet their obligations under the due regard requirement. They have also provided training for lawyers around the Duty.

· Legal officers believe that council officials tend to interpret the Duty in a defensive rather than aspirational way. However, there is a proportionate approach to evidence gathering and analysis with officials undertaking more work where there are potentially contentious decisions. 

· The council’s legal department attends training on judicial reviews and looks at lessons from other local authority challenges. The legal department issues briefing notes on case law to council officials.  

· Legal officers stated that it would be useful for local government lawyers to meet and share lessons from judicial review cases, but there aren’t currently any dedicated networks for this area. Lawyers may find a master-class helpful on supporting officials in meeting the Duty as part of business planning. It would also be helpful for legal officers to share their experiences in an open and frank way. EHRC guidance and case law was cited as particularly useful.

· Legal officers have seen evidence of improved consultation at the council as a result of the Duty and closer links have been forged between the equality and legal departments. Some departments are consulting and developing business planning in parallel and there is less evidence of data gathering at a late stage in policy development.  

· Challenging a large city council can help build the reputation of litigation lawyers. The council believes that lawyers are submitting Freedom of Information requests in an attempt to seek evidence that the council has breached the Duty. These requests can be a precursor to letters before action. The early involvement of legal advice can help build a robust defence of council decisions.

· There are gaps in knowledge about how policies/services are impacting on the protected characteristics. There was concern that there is not enough data available centrally so councils often have to collect this themselves and there are insufficient resources and skills to analyse and interpret the data. It would be useful for local authorities to share their findings where they have gathered and interpreted data on policy/service impacts which would also avoid duplication of work.

· Legal officers made the point that the judicial review process can hold up important decisions and there is a need to consider whether it should be removed from the judicial review to the tribunal system with the option of mediation and shorter timescales. Officers also referred to how the process for planning related judicial reviews had been speeded up and wondered whether a similar approach could be applied to equality related judicial reviews.

· Legal officers did not think that the Duty was particularly easier or harder to work with than the previous duties covering Race, Gender and Disability. 

· It is difficult to see whether the Duty has resulted in better equality outcomes for the protected groups and there is a danger that the overall goal has been lost. It may be that a socio-economic Duty would have had more impact in terms of addressing the needs of the most deprived communities. However, the Duty is still at an early stage and its impact will need to be considered once it has been given time to bed-in. 

· Action: The council have agreed to give us information on their costs related to the judicial review process and also provide us with details on the number of cases that have cited the PSED as an contributing factor. 

Meeting: HR Department

· The council’s HR department has a central role in overseeing voluntary redundancies which have resulted from reductions to the council’s budget. The department is very aware of the council’s obligations under the Duty and has looked at the equality data for applicants for voluntary redundancy to identify whether some groups are disproportionately represented. A marginal differential impact has been identified for disabled staff and the council are following up with applicants to understand the reasons why they would like to leave. 

· Staff voluntarily input their equality data online. Data for gender, ethnicity and disability is better than for sexual orientation and faith. The HR department have developed strong links with LGB&T staff groups and are supporting equality champions within directorates to encourage people to complete their diversity data. As a result of these efforts, five per cent of staff have now declared their sexual orientation; initially no staff had inputted this data. The council recognised that further work needs to be done but that they are on the right path to improving their diversity data.  

· The council is using a number of approaches to encourage the completion of equality data online. This includes the use of local champions, using existing links with the staff groups to promote awareness of the need to complete diversity data and the visibility of senior staff promoting the completion of on-line data. 

· For disability, 80 per cent of staff have declared whether they are disabled or non-disabled and two per cent of staff have declared their faith or non-faith. HR believe that an unwillingness to disclose may be the result of a systems issue or due to concern about how the information will be used and potential impacts on career progression. For historical reasons and due to higher staff turn-over, data for office based staff is better than for manual staff.

· The HR department believe that bench-marking could be useful and have previously shared good practice with other local authorities. However, this tended to be easier where officers had previously worked together and it would be useful to have an open forum where HR officers could learn from the experience of others. 

· In terms of data storage, HR acknowledged there were risks of identifying individuals by published data but given the size of the council the risks are reduced. The council’s systems are also flexible enough to be amended should potential risks of identification emerge. 

Meeting: Equality Department

· The council has developed their approach to the current Duty from the previous duties. They have integrated equalities into a number of layers including the Chief Executive, Strategic Directors, and Directorate Equality champions etc. this helps mainstream activity and build commitment. The council have a number of different groups for assessing how their actions can address inequalities and foster good relations, including a social cohesion forum, a faith roundtable (including 27 representatives of different faith groups). The Social Cohesion forum contains approx. 78 different organisations and there are 16 community networks consisting of different BAME groups.  

· Task groups are set up for producing EQIAs to ensure a broad range of individuals are involved, this is led by a member of the responsible directorate but will also include stakeholders and E&D team staff. The precise make-up will depend on the nature of the issue.

· The actual Equalities and Diversity team is not solely responsible for producing EQIA’s but will provide strategic advice to the directorate champions. In particular they note that their role is to provide consistency across the directorates and support to the champions. 

· Officers felt that the removal of Best Value Performance Indicators had been detrimental as these had been useful in the performance planning processes. However, equality standards (which are still in operation) have been useful in building staff commitment and providing a framework for action, they also provided a useful self-assessment tool for officials.

· [bookmark: _GoBack]Guidance (particularly the technical guidance) was felt to be useful, but more examples relating to individual service areas would be useful. Improvements could also be made around publishing information, where officers felt that requirements could be tightened.

· One area for improvement for councils is around how they incorporate other pieces of legislation (e.g. localism) in producing impacts

· The team felt that it was difficult and challenging at times to consider all of the 9 protected characteristics, particularly when impacts are not clear for certain groups, but they would not want this aspect changed.

· It has been important to make it clear to stakeholders that the separate duties haven’t been lost; they have just been integrated into a larger set of characteristics (which has helped mainstreaming). However, they did reflect the fact that some groups will not have the same priority as they once did. There was concern that some groups are less well organised and therefore less likely to get involved, it would therefore be helpful if guidance was available for these groups.

· Officers also raised the importance of looking beyond the protected characteristics to what other issues are relevant, as these may not match actual communities. The team felt this approach has been beneficial, using an example of riots where they consulted extensively to assess what the root of the problems were and addressed these issues, they felt this has subsequently reduced the chance of rioting. 

· Concerns around specific instances of data collection were further discussed. Officials explained that the data had been collected to ensure they were reaching a broad range of individuals rather than because they thought there were equality variations in needs and would therefore stand by this decision, but have subsequently revised the guidance to make it clearer what needs to be considered and how this should be tailored to the issue at hand. They explained how the relevance of collecting data is a difficult issue and there is no scientific way of assessing this, it is largely up to the individual. Officers realised the importance of explaining to respondents why they were collecting this data and how this should improve data provision. They emphasised the point that EQIAs were not new in some sense since they have always used similar tools to capture information when designing a services.  

· Officers felt that there were people who were only using the Duty in a negative way (to protect against risk of legal threat), but that many others (including the E&D team) used it in a positive way. Attitudes were improving and staff throughout the council were seeing the Duty as less of a burden and are doing things in a less mechanistic way. Their main concern is when issues such as time/cost may get in the way of fully addressing equality issues. They also felt that the change in legislation to the PSED from the previous three duties has resulted in the opinion that this has been a helpful transition and less burdensome in comparison to the numerous specific duties related to the previous duties. They discussed the issue of the historic duties which have specific bodies who raised awareness for specific characteristics.  

Meeting: Procurement

· Officers delivering services are expected to commission services in accordance with guidance developed by the Procurement department. As part of the tender process officers are required to consider any legislative requirements relevant to the service, including the Equality Duty, and how the proposed service will be monitored. At certain points in the tender process officers are directed to complete an equality impact assessment. The council also tries to ensure that time is spent in developing specifications which take account of relevant equality issues; which reduces the burden on tenderers.

· As part of monitoring the quality of service delivery (particularly in relation to equalities issues), staff delivering the service are asked about the training they undertake and their procedures for dealing with specific issues. Information from staff is collaborated by interviews with service users. It was acknowledged that staff retention issues can make it difficult to monitor an individual’s compliance with legislation. 

· The council’s approach to decommissioning is to develop a new service strategy in partnership with service providers and service users, undertake an equality impact assessment and make clear the pros and cons of the new approach. Service providers gather evidence from service users about their views on the council’s proposals. The outgoing service provider is expected to work closely with the new service provider during the transition phase. This approach aims to keep service users informed at every stage and in doing so helps mitigate the risk of judicial reviews.  

· The Chair explained that we have heard anecdotally that small suppliers can be disadvantaged by the requirement to meet equality standards when bidding for local authority contracts. The council have a 20 per cent target that all commissioning will be small businesses and/or third sector organisations. The council have encouraged small companies to work together to develop their bids and as a result have seen evidence of improved quality of the bids.  

· The council no longer subscribe to a standard agreed with other local authorities which set out the levels of equality evidence required based on the size of potential service providers. The council stated that the vast majority of local authorities that signed-up to the process no longer wish to support it. The standard seeks to charge providers to have their policies assessed and the council no longer believe the charges represent VFM to the providers or the council. Additionally the policy checks were of a very basic level and not tailored for the contracts held. 

· The council is now more focused on embedding equalities considerations within the contract strategy, specification and terms and conditions stages. The council’s business charter is mandatory for all contracted providers and is managed and monitored as part of the council’s contract management processes. The charter represents a comprehensive view of social issues, including equality considerations which go beyond the delivery of the core contract.

Meeting: Elected Members

· There was little evidence to suggest that the Duty or its predecessors had resulted in reduced inequality and improved social cohesion. Major inequalities are still affecting the same groups and the aims of the Duty are not being realised. However, these inequalities are largely socio-economic and so would not strictly be covered by the Duty.

· Improvements in data collection is the first step to helping councils realise the potential of the Duty. The council has developed datasets of service users for various council services. Officers can draw on these to develop policy to address socio-economic disadvantage and target underrepresented service users. 

· Education is becoming increasingly diverse with an increase in the proportion of free schools. There is a risk that communities will become increasingly segregated. Schools should be required to provide data on NEETs which would enable the council and public to hold them to account for their performance.  

· Delivering services in a more devolved way was thought to be key to delivering more appropriate services which provide equality of opportunity.

· Improved data has been vital in recognising differential outcomes for people (particularly for cross-sectional groups). Data on male/female employment rates showed council officers that women in some ethnic groups were significantly less likely to be employed. As a result strategies were developed to encourage these populations into the workplace in occupations that were targeted at their specific interests. 

· Thoroughly interrogating the data can also mean that cuts to services will not adversely impact on certain groups. The council had done this when assessing cuts to leisure services, by evaluating where the market would step in to provide services they could protect those areas (and consequently certain groups who use these) where alternative provisions would not be provided.
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