Review of the Public Sector Equality Duty (PSED)

Note of roundtable: Voluntary and Community Sector (VCS) and trade unions

Date: 30 January 13
Attendees: GEO facilitator, Rob Hayward (SG member observer), 9 VCS organisations, 1 Trade Union

Introductions:

· The facilitator outlined the purpose of the review and aim of the roundtable. He explained that we recognise that people have strong views on the PSED, but asked participants to provide examples wherever possible about how they see the PSED working in practice.
· Participants introduced themselves and briefly shared their experiences of the Duty.
· Key points from the discussion are noted below.

Working with the Duty:

Leverage and supply chain effects
· Many of the VCS organisations round the table had extensive hands-on experience with the Duty and dealing with public bodies, including in challenging them. It was generally felt by participants that the PSED is helpful for organisations delivering local services and that it has changed the behaviour of organisations, which would not have happened without it. 
· Many of the organisations represented round the table were also familiar with the previous duties. Participants suggested that the first race relations duty (pre-2000) under section 71 of the Race Relations Act 1976 exemplified a light touch approach but it was not backed up by any adequate enforcement mechanism and was completely ineffective.
· The PSED is a legacy of the Stephen Lawrence / Macpherson Inquiry and it should not be forgotten that this was a hard fought element of the legislation. It has proven to be an important if not crucial tool in working towards achieving equality. 
· The PSED helped voluntary organisations by providing a framework for thinking and action, and by increasing voluntary organisations’ confidence in dealing with public authorities by giving them a legal standing. 
· The PSED provides a framework of common understanding on equality between the public (individuals, voluntary sector organisations) and public authorities on what is required of public authorities and what the public can expect from public authorities.  
· It is essential that public authorities, in exercising the PSED, leads by example. The PSED has been a valuable tool in engaging voluntary organisations on equality issues and ensuring voluntary organisations comply with their equality obligations. For example the importance of having good equality practices in order to be commissioned by public authorities to deliver services. The argument being that due to public authorities’ obligations under the PSED they could only commission organisations that comply with the Equality Act and have good equality practices. This has also been helpful in engaging, for example black, minority ethnic and refugee community organisations on equality issues that they find to be sensitive amongst the populations they serve, i.e. LGBT equality issues.
· Reference was made to the broader context of public sector cuts. Participants said cuts make it more important to understand customers and employees, and that the PSED is a route in to thinking about this and embedding equality within public bodies.
· The point was made that businesses do not go into new areas without prior research of the needs and demands of the market - the PSED applies the same principle to public bodies. Those bodies that are in a monopoly position have a higher duty to take account of the needs of their market.

How the duty might be improved
· Eliminating disadvantage is a long term process, involving step changes and public bodies as leaders of change. It was felt that there is a “steep learning curve” in understanding what is required by the new duty.
· The PSED is moving this process in the right direction and is a good step on a long journey. It should be improved gradually. It was felt by several participants that the PSED “hasn’t even touched the surface of potential” and that it could have greater leverage.

Costs and benefits of the PSED:

Benefits: accountability and coherence
· Participants felt that more training on the PSED is needed in public bodies, e.g. to raise awareness, on the detail of the duty, its purpose etc. Participants said that the PSED should be framed more positively, rather than as a tick-box exercise.
· Participants felt that the PM’s announcement on the abolition of EIAs was seen as synonymous with abolishing the PSED by many, and that EIAs could be helpful.
· Participants made the point that embedding the Duty within public bodies takes time. There was an example given of a Council and shopping centre construction, which involved more engagement with disabled groups because of the PSED, but also reduced costs. 
· In some ways the actions required by the Duty may seem obvious, but positive leadership and framing from the top is needed.
· Participants felt that public bodies can use the Duty as a way of reassuring themselves that they are staying within the law. They suggested that issues such as poor quality care could be looked at systematically through the lens of the PSED. The point was also made the PSED can be used to address failures at a local level, which can occur despite brilliantly designed national policies.
· There were several examples given of positive application of the Duty, e.g. South East Coast Ambulance Service (SECAM) which had embedded equality advisory groups throughout its structure as a result of the PSED; take up of mental health provisions among certain communities (where voluntary organisations contacted local authorities and pointed out gaps in provision of services using the PSED).

Bureaucracy caused by the PSED:

· Several participants said that the PSED was helpful as it provided a way of “lobbying” public bodies and settling many complaints more flexibly outside formal litigation routes. Without the PSED, it was felt that more cases might proceed to formal litigation.
· Participants said that the PSED was far more helpful than only having moral or common sense arguments to deal with public bodies. An example was provided of an organisation that was commissioned by a council to manage frontline services delivered from a council venue for vulnerable women. The organisation brought in a rule preventing the children of these women from being allowed onto the premises while the women were accessing the services. This decision was made without considering the impact it would have on the ability of the vulnerable women to access the services as a result. Without the legal standing afforded by the PSED there would have been no room for negotiation. Being able to make the arguments against this rule using the law made it possible to attempt to resolve this issue outside the courtroom. Without the legal grounds the council would not have been willing to negotiate without a legal challenge being made.  
· Some participants felt that the monitoring of the PSED’s application should be strengthened, particularly as a tick-box application could be a problem. This should be part of evidence-based policy making, which should be at the core of what public bodies do in any case. 
· [bookmark: _GoBack]Participants said that there is nothing intrinsically bureaucratic about the PSED; however it needs to be well-understood by public bodies or it is pointless. Form-filling exercises are useless, but they are not the point of the PSED. Information gathering will always be necessary for the effective provision of public services.
· Some participants noted that the alleged tick-box bureaucracy is in fact a politically motivated allegation against the PSED.
· If there is no transparency people will not have faith in the system and the institutions that they work or may work in and /or that are set up to serve them. This impacts upon aspirations and outcomes if disadvantaged groups do not have faith in public institutions that they will be treated equally and fairly. They would be less likely to seek help/support and would also be less likely to aspire to work within those institutions.  

Compliance:

Lip service / accountability
· Participants felt accountability is the main gap in the current Duty as the ‘due regard’ principle can be paid with fig leaf measures – some participants thought the Duty should be strengthened rather than weakened.
· In working with officials within public authorities i.e. mental health service commissioners, some participants have found complete ignorance of the existence of the PSED and their responsibilities in relation to the duties. This can have a serious impact on equality, fairness and also the efficient management of public funds. 
· We have also found that even where staff in public authorities are aware of the PSED and a degree of awareness that they have obligations in relation to the duties, there is still a grave lack of understanding of the purpose of those duties, how they must be exercised and implemented. This has been particularly evident in the inadequate ‘equality objectives’ that have been published by various public authorities such as NHS Trusts, Hospitals, Councils etc. and by the vast number of schools that have not published their ‘equality objectives’.
· Participants said there was a large variation in how the Duty is applied across different sectors and different protected groups. There was little evidence that the PSED was well understood by public bodies for newer groups that weren’t covered by the previous duties, e.g. transgender people.
· An example was given of a public body that used the fact it had listened to complaints/advice from LGB organisations as evidence that it adhered to the Duty, despite then ignoring these organisations.
· One participant said that there is a problem with final accountability for the PSED, but luckily complaints rarely go to a level where this becomes decisive.
· Another participant said that small organisations and individuals face prohibitive bureaucracy when taking legal action, and that the PSED helps to overcome this barrier by providing a means of non-legislative redress. One participant said that not having a PSED would in fact be more costly.
· It was felt by several participants that monitoring and measuring performance is key.
· Accountability and formal enforcement / sanctioning mechanisms are important. One participant said that EHRC should have more teeth instead of being reduced to research and monitoring, and that Government communication on the role of the EHRC was not helpful.

Any other points / further measures:

Cutting bureaucracy
· One participant asked who exactly is supposed to benefit from cutting bureaucracy in this case. The facilitator said that it is an issue about public sector efficiency. Another participant said that Ministers and officials fail to see the importance of PSED in terms of what is happening “on the ground”.

Extending to the voluntary sector
· One participant made the suggestion that the PSED should be extended to the voluntary sector.
· There was an example of one of the voluntary organisation voluntarily trying to apply the Duty to itself and finding it helpful in improving services – they explained how this was done in a proportionate way (e.g. EIAs only completed for particular decisions, where it was felt necessary). 
· Several participants said that the PSED should not have a sunset clause as ensuring better equality outcomes is an on-going process.
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