Review of the Public Sector Equality Duty (PSED

Note of roundtable: Legal Advisors

Date: 6th February 2013
Attendees: GEO facilitator, Rob Hayward (Steering Group observer), Mark Loveday (Steering Group observer), seven legal advisors from across the wider public sector with experience of the Public Sector Equality Duty (the Duty.

Introductions:
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· The facilitator outlined the purpose of the review and aim of the roundtable: 
· To gather evidence about the effectiveness or otherwise of both the General Duty and the Specific Duties;
· To explore understanding of the Duty, the impact of the Duty in terms of costs, challenges and a range of benefits (including policy improvements, efficiencies and equality outcomes); 
· How organisations are managing legal risk and ensuring compliance with the Duty;
· To ask for views about changes or improvements in the way the Duty operates based on participants’ experiences.

· Participants introduced themselves and briefly shared their experiences of the Duty. Participants were asked whether they felt the Duty was helpful to them in delivering their day jobs. Of those who responded, two felt that it did and one that it did not. 

· Key points from the discussion are noted below.

Working with the Duty:

· The Duty itself is not problematic; however the ambiguity around ‘due regard’ can lead to over-compliance with the legislation.  
· Case law is beginning to clarify how public authorities should be complying. Some participants stated they felt confident in advising decision makers on the amount of work that should go into equality considerations during policy development to meet the ‘due regard’ requirement. 
· It is too early to say whether the Duty is leading to better equality outcomes.  
· Some authorities are carrying out extensive training in an effort to ensure that equality considerations are mainstreamed into all policy areas. Participants could not quantify the amount of time and resources expended on this but examples included; the engagement of dedicated equality champions within individual directorates, the employment of consultants and setting up dedicated central equality teams to train decision makers on preparing reports and specific training on compliance with the Duty. 
· There was agreement that the quick-start guides published by the Government Equalities Office on the general and specific duties were helpful in terms of offering practical guidance. Authorities supplemented this guidance with internal guidance and templates for decision makers published on departmental intranets.  
· Awareness of the Duty is high but policy and decision makers within public bodies were not clear about how much equality information they should consider to meet the ‘due regard’ requirement. Legal advisors tended to advocate a proportionate approach considering only those protected characteristics that will be affected by a particular decision. Awareness of the Duty must be throughout the organisation, not just at senior levels. 
· Experiences of legal challenges brought under the duty had led some organisations represented round the table to adopt more rigorous EIA processes, even where they were felt to be imprecise and add limited value to decision making.
· There is a gap in guidance around how the Duty should balance the interests of the different protected characteristics. Decision makers are identifying how people will be affected but it is not immediately clear what can be done to mitigate the impact on the protected groups. 

Costs and benefits of the PSED:

· The Duty has been useful for public authorities who cater for diverse populations and has provided an important framework for considering how to improve services for users. Examples were given of a health body using the Duty to identify accessibility issues and develop mitigating actions for those affected by changes in policy.  
· There was agreement that the aims of the Duty are important but some participants felt that the threat of judicial review can lead to an over emphasis on process and unnecessary delays to decisions. The period between letter before action and a claim being decided can cause significant delays to policy implementation.    
· Some public authority decision makers are employing consultants to consider equality on their behalf in an attempt to mitigate the risk of legal challenge. There are cost implications in doing so and a pressing need to ensure decision makers are confident that they have met the ‘due regard’ requirement without expending resources on external expertise. 
· There was concern about the Duty leading to the creation of a “mini industry” for lawyers and consultants on both sides. This relates to a current limited shared understanding of concepts and the case law, but may recede in the future as knowledge increases.
· There was some concern about the timing of the duty in conjunction with cuts. Challenges to cuts based on non-compliance with the Duty were said to make the implementation of cuts more difficult and thus lead to financial losses, as they could be delayed until the dispute was resolved.
· There was agreement that the Duty has been useful in expanding public authority data on service users. For some protected characteristics the data is patchy. Generally the data is collected by local policy teams and held centrally. Policy teams are encouraged to collect data and it is informing the development of policy. 

Compliance:

· It was acknowledged that some public authorities are over-complying. There have been cases where counsel had advised on the basis of worst case scenarios and that equality impact assessments produced by decision makers being described as ‘thin’.  
· However, some participants felt that there was a danger that decision makers were moving towards under-compliance following the recent speech by the Prime Minister in which he criticised the equality impact assessment approach. It was agreed that it is important to ensure decision makers are clear about their organisation’s strategic approach to compliance. 
· Authorities did not have set thresholds for meeting a perceived risk of legal challenge. The level of work needed on equality considerations tended to vary and is considered on a case by case basis. Difficulties arise where equality evidence was considered during the course of policy development but not clearly documented.
· The threat of litigation was perceived as not always proportionate to the scope of given measures. As a consequence, over-compliance and ‘tick-box’ exercises were at times applied on issues where they appeared disproportionate
· Decision makers are gathering evidence through consultation and focus groups and in some circumstances by using analysts and economists to help them interpret equality data. There is often a level of guess work involved in the assessment of equality impacts – as they can be open to a number of different interpretations. There are also gaps in evidence for example for some protected characteristics. Conclusions are therefore sometimes subjective.  
· Decision makers are advised to take a proportionate approach to equality considerations. If the decision is likely to be controversial decision makers are advised to deep delve into potential equality impacts for relevant protected characteristics and ensure they keep accurate records of their decision making process. The size of equality impact assessments seen by participants has varied but participants had seen documents of up to 100 pages long.
· Participants felt confident they could advise decision makers that they did not necessarily need a formal report on equality impacts if they were developing a process rather than taking a decision. There is however uncertainty as to what constitutes a process and whether there is a need for a formal consideration of equality impacts. 
· Private sector organisations procured to undertake public services are contractually obliged to comply with equality legislation. However it was agreed that there have been burdensome stipulations in contracts causing decision makers to provide equality information which they do not use, such as an organisation’s equality statements. Participants were not aware of private sector organisations sustaining a financial loss as a result of compliance with the Duty.  

Any other points:

· From an NHS perspective it would be helpful to understand how statutory bodies can work together within the new health care system to comply with the Duty and ensure that small organisations are not expending resources on over-compliance or duplicating effort.
· There needs to be a less prescriptive approach to documenting evidence of compliance with the Duty. Oral decisions cannot always be captured in minutes and there should be a pragmatic approach to the level of evidence required to show that a conversation has taken place.  

Further measures:

· The Chair of the roundtable made clear that the review is looking at how the Duty is operating – in other words, is it delivering what was intended? He also made clear that the Government is undertaking the review with an open mind and without any preconceptions. The review would also like recommendations from participants on whether the Duty can be improved and if so how?  

· From an NHS perspective, it would be helpful to have over-arching, practical guidance for Clinical Commissioning Groups and Boards on compliance with the various duties, to include the Equality Duty, duties set out in the Health and Social Care Act and the Patient Choice Scheme.
· The nature of ‘due regard’ needs to be clarified to ensure that decision makers are considering equality in a way that is proportionate to the type of function they carry out. 
· Judicial review applications are being brought where there is little or no chance of success. There should be a more rigorous approach to refusing applications at permission stage. 
· Some participants supported the idea of moving the Duty from judicial review to the tribunal system.

