Review of the Public Sector Equality Duty (PSED)

Note of roundtable: Equality and Diversity (E&D) Practitioners 

Date: 7 March 2013
Attendees: GEO facilitator, E&D practitioners 

Introduction:

· The facilitator outlined the purpose of the review and aim of the roundtable, including the following objectives:
· How well is the PSED understood? Has guidance been helpful in this regard?
· Costs, benefits and the process burden?
· Compliance and how to avoid successful legal challenges?
· How could the PSED be improved?
· Participants introduced themselves and briefly shared their experiences of the Duty.
· Key points from the discussion are noted below.
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How well is the PSED understood?
· General agreement that the requirements of the PSED were clear to E&D practitioners, although not by the majority of people in their respective organisations 
· Good basic grasp in some organisations, including expectations towards the Civil Service. In others, while E&D practitioners understand and are enthusiastic about it, there may be a lack of understanding in the wider organisation. Spreading understanding can be more difficult and depends on leadership buy-in. Some believed poor implementation and understanding of the PSED has sometimes led to misleading views as the PSED being a ‘bureaucratic burden’.
· The PSED has brought about improvement in understanding and has helped individuals to recognise the importance of fostering good relations.
· The autonomous and devolved nature of higher education is a problem; they often do not view themselves as part of public sector. 
· Agreement that it is too early to assess whether the PSED has brought about improvement. E&D practitioners are still implementing and learning how best to implement.
· It was felt that the EHRC technical guidance has helped a lot of organisations, although it would have been helpful to have had this sooner. 
· The PSED came to education last so it is very early in process and fragmented nature of sector makes evaluation difficult. Local Authorities had been expected to take the lead, but they are often insufficiently resourced. The demise of the audit commission is not helping as external pressure helped. Governors are lever of responsibility but their proficiency varies widely and “schools are flooded with paper”, so the PSED may not be a priority. 
· The PSED is well understood within the Police, driven by the aftermath of the Steven Lawrence murder.
· Understanding has been progressively built upon since the 2002 Race Equality duty with all three duties, resulting in good clarity in the gender equality duty 2006. It has been a question of learning all round, it has taken time and now with the PSED 2011 understanding and implementation has significantly improved. This will now help in the achievement of practical outcomes.

Is the PSED or something else driving performance?
· The PSED raises the profile of E&D within organisations
· Equality Delivery System had been launched pre PSED, and made it easy to embed, particularly as very outcome focussed. But PSED has given practitioners a valuable framework, helped by strong leadership. It sits comfortably within the framework and drives improvement of it. Equality is set out in constitution, underpins daily work and is embedded from leadership down.
· Inclusive leadership and outcome based frameworks is important
· “Attitudes can’t be changed by training”
· Where standards frameworks are not completely embedded usage can vary 
· New PCC’s plans need to be linked to equalities objectives, and equality standards may need to be reviewed
· The PSED is a driver, but aspiring to less prescriptive (process/mini-industry) to more outcomes based approach
· Some participants felt that without effective equality legislation, changes would not have happened in the last 30 years. The PSED has brought about things that would probably not have happened without it and can be used to nudge ministers e.g. it allowed pressure to be bought on the issue of gay asylum seekers, who are no longer likely to be returned to persecution within their country of origin.
· The Voluntary and Community Sector (VCS) use the PSED to challenge and hold local authorities to account; VCS organisations have attended Cabinet meetings, asked about the PSED, which has contributed to equality issues being effectively addressed by decision makers.
· Publication of information is important for transparency and accountability; community and voluntary sector use this as part of effectively engaging with local authorities.
· While there is a balance which needs to be struck between prescription and guidance, without an effective framework it will result in a confusing and inconsistent picture across the country.  Both carrot and stick are needed. 
· Code of practice built on case law is very helpful and has really helped to progress understanding as has always been the case with equality legislation.
· Both outcomes framework and legislation/case law needed.  For example, many local authorities have used the combined frameworks of the Equality Standard (now Equality Framework) and the PSED. However, with the demise of CPA some no longer follow the Equality Framework and thus only now have the PSED. Guidance by itself will not work, need legislation and guidance.
· The PSED is helpful as a key mainstreaming tool. Many local authorities have used the combination of the Equality Standard and the PSED to mainstream equalities and help bring about improvements in service areas for the first time. Prior to the PSED main area of focus has been employment areas.
· Poor implementation and understanding have sometimes led to misleading views of the PSED being ‘a bureaucratic burden.’
· Good approaches driven by E&D practitioners and empowered by patients and staff, but patients need to be informed how to challenge
· Duty can expose hidden discrimination
· Competitive market means HE sector is different and causality is very difficult to establish. Equality seen as way to get ‘best people’, and interest among senior managers drops once this is achieved. This is particularly visible in some top universities
Compliance
· Fear of legal challenge can be useful to drive change and influence key decision makers
· Practitioners sought reassurance from case law
· Widespread use of some form of EIA to ensure compliance
· Judicial reviews in case law are particularly useful to understand how to avoid potential legal challenges.
· It was suggested the six Brown principles were useful to understand what ‘due regard’ refers to. 
Costs and benefits 
· Can be an organisational tendency to collect more data than necessary due to fears of non-compliance.
· The public sector is not commercially driven. This makes benefits hard to quantify, although they are clearly present.
· Depends on function - frontline or corporate.
·  ‘Performance target’ related to equalities is not helpful.
· The PSED enables outcomes focussed approach as opposed to ‘box ticking’
· The PSED has allowed NHS trusts to be far more transparent about their workforce and patients.
· Clear and flexible requirements have allowed organisations to use proportionality and creativity.
· Organisations have been able to focus on evidence based equality objectives.
· PSED framework beneficial for promotion of equality during time of cuts and restructuring  and has allowed some pushback
· PSED supports the ‘business case’ of E&D argument, that it increases productivity and morale
· A hospital had staff retention difficulties in some lower pay grades. These posts have now being given to young people with learning difficulties which has not only resolved the retention problems but colleagues have a better awareness of disability issues, benefiting patients. 
· Benefits can be difficult to quantify and causality is difficult to establish. Have attempted to close the BME attainment gap for many years, but still don’t know the cause of it

Data Collection
· It was agreed that data collection can be valuable in establishing what the equalities trends are but existing data and more creative use of existing sources should be used wherever possible. Quantitative data must be backed up with qualitative and the data must be analysed. There should be a system to use the data and to cross reference it.
· All agreed that ‘quality of experience’ would be a more helpful point of departure than ‘data’
· Surveys show that the biggest bugbear is bureaucracy and workload. No-one wants to capture data unless there is a direct link to outcome 
· An additional problem is that a culture of ‘giving data’ needs to be created first. There are big gaps in knowledge as some individuals don’t want to declare data. 
· Attendees stated that they vary approach, as suggested in HO guidance and data is collected only where it is feasible and needed. CRE/EOC/DRC and later EHRC guidance all emphasised relevance and  proportionality and that is what E&D practitioners try to highlight.
· Need to be able to explain to people why information is being collected and what we are going to do with it, especially how information will only be used statistically and maintained confidentially.
· If information is collected but never analysed or used then both staff and public alike will not understand why it is being asked for
· EHRC report shows how a huge proportion of public bodies collect and use employment equality monitoring information, but less than 50% collect and use service user equality monitoring information. How can you know what you don’t know? How can we be sure we are able to serve the whole community? Public sector should recognise that the private sector sees a business case for this type of data collection. As the public sector is also providing services to local communities it should value and use the data in the same way. 
· How can we effectively commission and provide relevant and appropriate services to local communities, if we do not have both quantitative and qualitative information about needs of current and potential service users? E&D practitioners need to be more ‘business savvy’ in this regard
· My local supermarket knows all about local people like me, hence the diverse range of food available.
Is there an over-collection of data by public bodies?
· Excessive collection may be motivated by fear
· Equality Commissions sparked this fear with excessive litigation and surprising questions for data and it is still happening now. Regulators need to improve knowledge of businesses and the choice should be between compliance or explaining why you have chosen not to, not comply or comply.
· Business case for needing data should be given
· Toolkit tells patients what is being collected and why
· HE sector has statutory requirement to collect very large amounts anyway and collecting data on protected characteristics has helped internal research - would not have known that BME students receive worse degrees without the evidence base.  Advice is to ‘ask with purpose’ - There is no point knowing whether an individual is Jewish or not, but knowing whether they are observant does make a difference. E.g. scheduling events

Procurement and commissioning
· Problem of how requirements impact small suppliers
· Voluntary / incentivising model has worked well. Have engaged with 70 biggest suppliers, asking equalities questions where it is relevant to the contract and offering to store if supplied voluntarily. Organisations can use the evidence found to their advantage when tendering for further contracts.
· Private sector often places harder burden on its supply chains than public sector
· Requirements are important, but proportionality is key
· Where suppliers are providing a service to the public they need to fit within the equality framework. E.g. Clinical Commissioning Groups, where equality must be embedded in their terms of contract, or providing photo booths that need to be accessible; but it may not be necessary with other contracts.
· There can be a gap between aims and practices, it depends on who assesses tender and some assessors will not care about E&D data provided, depending on their background. Procurement is often in silos and E&D practitioners don’t influence the use of data.
· Proportionality and relevance of requirements have always been important
· In practice sometimes difficult but in theory EIAs should inform the spec, because it is about commissioning and providing a service which is relevant and appropriate to meet needs of local communities.
· For example, where services are being outsourced they have become especially alert to needs as specified by commissioners, as they know they’re going to have to comply.
· Seen as ‘minimum standards’
· Some questions need to be asked regardless of proportionality
· Supplier is delivering on the organisations behalf so needs the same level of compliance
· Problems are worsened by central government encouraging procurement of services, rather than in-house delivery.  It is procurement process itself which is heavily procedural, not the E&D part of it. E&D questions in the procurement process are often a small part of a large, onerous process, but the E&D questions are asked as relevant and proportionate to the area at hand. 
How to frame the legislation? 
· Anxiety over compliance can be useful but a confident organisation can push things through. Lack of confidence in own understanding of PSED can be problematic.
· Complimentarily between ‘legal background’ and ‘doing the right thing’ is key
· Some ‘laggards’ will decide on compliance mostly based on legal risk calculations
· It was agreed that guidance should be around good practice. Case law is also important, helping support arguments on why compliance is important.
· Compliance with duty not a good argument for change in HE sector, since judicial review very unlikely. 21 year old students have little knowledge of JR process.
· EHRC seen as powerless in this regard after cuts
· Judicial review has been helpful to demonstrate importance of compliance to some
· Both carrot and stick are unfortunately needed. Without equality legislation, Equality Commissions and struggles of communities, changes would not have happened in the last 30 years.

Views on Equality Impact Assessments
· Recommends use of some kind of EIAs but ‘there is no legal requirement’ can be seen as saying ‘don’t do one’. The framing and selling of EIAs, rather than calling them an EIA, can be key in this case
· E&D practitioners are not aware of how SMT assess risks
· Existence of case law again decisive, but there is none in some sectors.
· EIAs are often “over-engineered” and the process became overly important. A guiding set of principles would be better, perhaps modelled on the initial data protection act principles
· EIAs often don’t have much impact but what has influenced behaviours has been making senior decision makers sign something to say they have considered equality.
· EIAs used as a safeguard by people who do not understand ‘due regard’ and are often not integrated but drafted after final decision has been made. If they are carried out they should not be overly extensive, but if EIAs are not done then what would take their place?
· Many LAs, especially those who adopted the Equality Standard for Local Government, use EIAs as a key mainstreaming and service improvement tool. That is why action plan outlining next steps is important in LAs. These then inform immediate decisions and also future improvements. EIAs when undertaken robustly and proportionately have helped to build ownership and understanding of equality and diversity throughout the organisation, especially in service areas, as opposed to predominant understanding in employment areas ( HR ) in the main.
· There are many examples of good practice using EIAs in LAs. There are also positive examples of EIAs done right and changing decisions. Participants on EIA forums can show positive impacts from all levels of EIA but positive evidence can be publicly played down. 
· Relevance and proportionality got lost in large parts, in spite of emphasis put on it in guidance. It was never about doing everything under the sun, but about public bodies assessing through the twin principles of relevance and proportionality, what key areas they should focus on to bring about real improvements for local people in services and functions as well as employment areas.  Poor understanding of equalities and the PSED has contributed to poor practice and implementation. In the past the same was said about equal opportunities, poor implementation was used as an argument for getting rid of ‘’equal opportunities’’ legislation. Britain should be rightly proud of its history on equality legislation, as integral to Britain’s democratic infrastructure.
How could the PSED be improved?
· There was overall support for the duty and general consensus that it should be left as it is until it can be more thoroughly evaluated – early indicators show it has been beneficial
· Winning hearts and minds is not easy and early withdrawal could be seen as an insult and would be more damaging than not having had it in the first place. Focus should instead be on the many examples of good practice and ‘business case’ arguments
· PSED when understood and used robustly with twin principles of relevance and proportionality can be an effective mainstreaming tool to bring about improvements for local communities.
· PSED is a long term tool and not a short term fix.  It took over 30 years to get to the PSED in the first place.
· Relying on goodwill and principles alone will be a bit like the story of the Emperor with no clothes
· We need to remember that the PSED started with the Stephen Lawrence Inquiry. 
· Need evidenced based equality objectives, actions and outcomes.  It is about improvements for communities. A three year progress report on what is being achieved re: three aims of the duty would make better sense.
· The specific regulations are imprecise and leave room for much inconsistency of implementation.
· Mixed government communication is a problem
· EIA’s are useful and confusion around them could be rectified by including them as a recommended tool.
· Organisations should allow for more creativity
· Proactive element of the PSED is important
· Proportionality should be guiding theme
· Improve awareness of PSED’s existence through frontline engagement
· Engagement with regulatory bodies – inspectorates should be a vehicle to drive embedding 
· Doesn’t need to be bureaucratic – sharp and light touch
· Trends and gaps in equalities need to be established to evaluate the PSED’s impact; this will take time
· PSED should be strengthened, flexibly underpinned by case law and principles
· The PSED should be linked to human rights and it should be made explicit that it is underpinned by EU law
Guidance
· Keep PSED but produce clearer guidance
· Codes of Practice and EHRC Technical guidance on PSED are needed to help in effective implementation
· Some felt equality objectives should be kept, others that they should be dropped. But agreement that existing case law should be included in guidance.
· Guidance stressing benefits of an ‘outcomes framework’ and clarifying ‘due regard’ would be helpful – suggested that the Brown principles could be used to clarify
· Share good practice - Guidance should showcase organisations that have used creative measures in implementing PSED.
· EHRC guidance on procurement eagerly awaited.
Recurring points:
· General support for the PSED but too early to assess
· Good understanding among E&D practitioners, but roll-out to wider organisation varies in success
· Agreement that relevance and proportionality is important for data collection, EIAs and procurement requirements, but different assessments how far this is achieved in practice. Need robust and practice based guidance.
· The guidance is helpful, but more is needed.
· Outcomes are more important than process
· Where process (over-compliance; over-collection of data) becomes more important, it is due to limited understanding in combination with fear of litigation
· Fear of litigation is about poor practice and implementation…it feels like unreasonable demands when organisations are unable to account by producing the necessary evidence to demonstrate practice.

