Review of the Public Sector Equality Duty (PSED)

Note of roundtable: Claimant lawyers

Date: 26 March 2013
Attendees: GEO facilitator and note-takers, 7 Claimant Lawyer representatives 

Introductions:

· The facilitator outlined the purpose of the review and aim of the roundtable. He explained that we recognise that people have strong views on the PSED, but asked participants to provide examples wherever possible about how they see the PSED working in practice.
· Participants introduced themselves and briefly shared their experiences of the Duty.
· Key points from the discussion are noted below.

Impressions of the Duty – is it working?

· It’s too early to judge effectiveness. 
· Aim of PSED is culture change. Culture change is happening and this is perceptible in practice, there have been changes to decision-making processes and procedure. Cultural change takes time and litigation can be a driver of change.
· Recognition that culture change has been significant, although it is not possible to attribute what has caused cultural change. 
· People are more likely to notice the Duty and comply since there are legal obligations to do so.  The statutory obligation is key to this – change would not have happened otherwise. 
· A lot of cases have been brought at around the same time that austerity kicked in. The cases are not just about the cuts, but relates to many areas in which thinking properly about equality really matters. 
· If PSED was replaced with just good practice guidance then it would have less impact. Litigation has helped to drive thinking.
· Practice varies in different parts of public sector. E.g. Government departments and local authorities are largely aware of their duties, but some police organisations, health services and small organisations (e.g. school governing bodies) less so. Some local authorities have an equality and diversity team, some organisations delegate throughout. There are good and bad examples of both approaches.
· When public bodies focus on equalities, it makes a real difference to outcomes. This is evident from some of the big cases in which a breach of the duty having been established, the outcome is often radically different when the decision is taken again e.g. in the case of taxi licenses in Liverpool, following a successful challenge by way of judicial review to the licensing policy on the basis of breach of the duty, the authority discharged the duty and the policy was subsequently changed to the of benefit disabled people. A challenge on conventional judicial review grounds may not have resulted in a different decision being reached. 
· Where authorities do things properly it makes a difference. However, there are pockets of bad practice and no practice. Practice is patchy and PSED needs time to develop. The duty enabled local authorities to focus their resources and to structure their thinking.
· Even just the threat of JR can have a powerful effect. Unions often use PSED as a powerful tool in negotiations with management on workforce issues. One was not aware of any union litigation relying on the PSED, but unions often, used the PSED to back up arguments. 
· One sign of progress is that in the past lawyers would look for whether an IA/EIA was done; now they look at the quality of IA/EIAs. This would not happen if there were not a statutory duty. 
· PSED can lead to concrete positive outcomes. 
· As PSED is settling in, more cases are settling and settling quicker. 
· E.g. case against a young offenders’ institution – following the case they overturned their decision. 
· Unions use PSED as focus for negotiations in ensuring disadvantaged groups are not excluded from participating. 
· Small voluntary organisations generally haven’t litigated, but have used PSED as a tool to get communities involved in decisions that affect them. PSED is especially a benefit to groups who are not used to consulting and engaging with public bodies. 
· Comments from Eric Pickles also worrying re gathering information about diversity. If you don’t gather the right information, you can’t target resources. 
· General duty has real benefit as intended, but not when it is used cynically or fearfully. 
· PSED is not intended to encourage bodies to spend more. It’s about making good decisions. Equality is particularly important in straightened times. 
· Some cases have nothing to do with austerity e.g. the case of the Sikh pupil who wished to wear a bangle contrary to the school’s uniform policy.
· PSED can help in getting groups to talk to each other and engage. 
· In times of austerity, how you cut the cake is especially important. But it is also important how it is perceived, which is really what PSED addresses – shows that issues have been considered. 
· It is clear that claimants are often most frustrated (and thus motivated to challenge) by their view that their needs and the impact on them of what was being proposed was not understood and taken into account by the decision-maker, as much as by the outcome of the decision: it is indeed the failure by the decision-maker to have “due regard” which is key. If they feel they were properly thought about and listened to then they are much more likely to accept the substance of the decision even if negative for them.
· Promoting equality is about ensuring that groups who might not have access to mainstream services can contribute.
· Sometimes protected characteristics are hidden so public bodies might not have the information. PSED is a mechanism to encourage transparency, accuracy and good decision-making.
· Keen that wording is not changed. Especially 149(3), which is key to understanding the tests that should be applied to decision-making.
· Comments from politicians are concerning and can undermine the integrity of PSED if it appears PM does not support it. 
· Simplistic messages from PM are unhelpful as it send the wrong message to public bodies. 
· [bookmark: _GoBack]Original intention of PSED was to avoid inadvertent disadvantage – bodies should consult people affected and change processes. Worried that messages from PM suggest that public bodies can do things without listening and consulting. 

Observations on Equality Impact Assessments

· Most bodies understand that they don’t have to do an EIA – it’s just a useful way to demonstrate due regard. 
· Often EIAs are an advocacy exercise, rather than a proper analysis. EIAs which say “there may be an impact, we don’t know, but if there was an impact we think it’s justified” miss the point. Those carrying out such assessments often focus on process, rather than on understanding the problems faced by certain groups. 
· There is no harm in stating in that there could be an adverse effect on a particular protected characteristic as long as there is justification for why this has been agreed to proceed. 
· Sometimes the knowledge of the person filling in the form is lacking
· It’s troubling that sometimes civil servants seem not to want to confront issues. E.g. in Independent Living Fund case – if EIA had said that x number of disabled people will be affected negatively, then there would have been no challenge. Cases are not brought because of the impact, but because issues are not considered. 
· Helpful to use EIA to focus resources and to structure thinking, especially in terms of VFM. 
· EIA’s helpful in determining proportionality when agreeing service provision e.g. you need to fully understand who you are targeting with your services. 
· Difficult to judge effectiveness of EIA when it is being used cynically or in fear of litigation as it can become bureaucratic as benefits not understood. Raises issue of how appropriately people who consider it bureaucratic actually take the Duty seriously. 

Promoting good relations

· This is seen as a Government priority and the Duty can help Government to achieve this by engagement, especially in terms of cultural issues and issues around domestic violence. 

What would help / what should be the outcome of the Review?

· New specific duties are not an improvement – basis of remedy is to exercise your vote – this doesn’t work for minorities.  The duties are far too light on what information needs to be collected as it is critical to ensure good equality outcomes that you know who you employees are as well as the population that you serve, and what their make-up is – and how else can you do so other than by collecting data? 
· Government comments on reducing the collection of diversity data can be seen as unhelpful in light of the equality obligations under s.149, as this would be contrary to the legislation.
· It’s too soon to judge the effectiveness of PSED. If bodies are slow to adapt to it, that’s not a reason to scrap it. 
· Culture of decision-making needs to improve. 
· An enforcement body is needed. 
· Organisations being well-meaning are not enough – people need to be given a structure to work through to address specific problems. 
· General duty should be left alone - generally works as a way to make organisations think about the issues.
· The specific duties are not helpful. The previous requirement to have an equality scheme was helpful; the exercise of producing a scheme made public authorities think holistically about the equality impact of their actions at an abstract level. It was a good signpost as to whether an authority had given any thought to a particular function.
· More detailed specific duties were required to provide a framework.
· The previous specific disability duty was perhaps too complicated, but the existing specific duties are so non-specific as to be meaningless.   
· It is unfortunate that there is no longer a specific duty for public bodies to draft equality schemes, which focused their minds; and also unfortunate that there is less emphasis on gathering monitoring information.  In relation to disability, this appears to breach Article 31 of the UN Convention on the Rights of Disabled Persons".
· Professional advice/ guidance is a gap. E.g. local authorities should cascade simple guidance to schools. Guidance should be sector- and function-specific e.g. in relation to licensing. Some people assume PSED does not apply to their sector. 
· Guidance needed to set out clearly for public authorities how to go about discharging the duty. A clearer map was needed. 
· Decision-makers need to confront the choices they make. Decision-makers need the information and advice and then should justify their decisions. 
· Would be helpful to have a local authority monitoring officer as a statutory role – that could avoid the shuffling of responsibility. 
· A statutory code would be useful with sector-specific pages (currently there is no statutory code – only technical guidance)
· Guidance did not feature much in litigation. It was not useful to the courts. 
· Inspectorates have different approaches – more should be done to incorporate PSED into inspection regimes for different public sectors. 
· Need strong leadership from Government, get across the message that equalities is not a burden – PSED is about good governance. 
· The Duty isn’t about spending more money on protected groups in times of austerity, but that we can’t afford inequality either. It should be a case of how money is shared better and that it is done properly. 
· Fairness needs to be properly considered in decision making especially by policy officials.  In some cases, claimants had the impression that they hadn’t been thought about (e.g. in Elias and the ILF cases). They would be more likely to buy in to decisions, even negative ones, if their particular needs had been considered. 

