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	Abstract

	This is the template Access Agreement to be completed by a Contracting Authority that wishes to use the Contractors Framework (Sector North).



This ACCESS AGREEMENT is made on

BETWEEN:
(1) The Secretary of State for Education of Sanctuary Buildings, Great Smith Street, London SW1P 3BT (the "Authority"); and

(2) [Framework User] of ♦ (Address of Framework User) (the “Framework User”); 
BACKGROUND
A. The Authority (acting as Central Purchasing Body on behalf of itself (including the DfE and the EFA) and other named Contracting Authorities listed in the Local Competition Guidance) has set up the Framework Agreement for two Sectors: North and South of England.  The Authority appointed 9 Panel Members to the Framework Agreement for Sector North for a term of four years from 14 November 2013.

B. Under this Framework Agreement, Framework Users may call-off Deliverables  relating to a range of educational facilities, including (but not limited to) local authority maintained schools, academies, free schools, university technical colleges or wider educational and relating community facilities.  
C. The Framework User has entered into this Access Agreement pursuant to its powers contained in [its Articles of Association, the Funding Agreement entered into with the Authority, and the Academies Act 2010
] [section 1 of the Localism Act 2011, section 2 of the Local Government Act 2000, section 14 of the Education Act 1996, section 22 of the Schools Standards and Framework Act 1998 and section 111 of the Local Government Act 1972.
]
D. The Authority requires that any Framework User which wishes to procure Deliverables through the Framework Agreement enters into this Agreement with the Authority to regulate the use and operation of the Framework Agreement. It is not intended to be legally binding except as specifically set out below.

IT IS AGREED as follows:

1. Interpretation
1.1. The following terms and expressions shall have the meanings ascribed to them:
	“Agreement”
	means this agreement, comprising the Clauses and Schedules;

	“Authority Requirements”
	means the Authority Requirements produced by the EFA and to be inserted into Volume 5 of the Invitation to Tender that is issued to two shortlisted Panel Members during the Local Competition;



	“Call-Off Contract”
	means the Design and Build, Early Works Agreement, Future Schools Agreement between a Panel Member and the Framework User, entered into by them pursuant to the terms of the Framework for the provision of Deliverables

	“Deliverables”
	means any goods, works or services to be provided by a Panel Member (under a Call-Off Contract) for the Framework User in connection with the construction of new or refurbished educational facilities, further details of which are available in the Local Competition Guidance;

	“Design and Build Contract”
	means the Design and Build Contracts (Target Cost and Lump Sum) as set out in Parts 1 and 2 of Schedule 3 of the Framework Agreement;


	“Development Agreement”
	means the agreement to be entered into between the Framework User and [insert name of school/facility/academy trust that is the subject of the Deliverables] in respect of the Design and Build Contract; ];


	“Early Works Agreement”
	means the agreement set out in template form in Part 3 of Schedule 3 of the Framework Agreement;

	“EFA”
	means the Education Funding Agency which is an executive Agency of the DfE.  The Authority is the legal contracting authority for the EFA.


	“Feasibility Study”
	Means a feasibility study in respect of the proposed development prepared in accordance with EFA’s Feasibility Study Guidance document

	“Framework Agreement”
	means the agreement dated 14 November 2013 and entered into between the Authority and each of the Panel Members and procured pursuant to a contract notice published on 23 April 2013 in the Official Journal of the European Union under reference 2013/S OJ/S 079-132773. 


	“Framework Pack”
	means the suite of documents produced by the EFA (as may be amended and augmented from time to time) for the effective and lawful use of the Framework Agreement, consisting of:

· the Local Competition Guidance;
· feasibility study guidance and template Feasibility Study;
· template preliminary invitation to tender (“PITT”) for Local Competitions; 
· template invitation to tender (“ITT”) for Local Competitions; 
· the Authority Requirements; 
· final business case guidance and template final business case;
· Development Agreement; and 
· the Key Documents.


	“Framework User”
	means the entity named at the start of this Agreement, which is a Contracting Authority as defined in the Public Contracts Regulations 2006;

	“FOIA”
	means the Freedom of Information Act 2000;

	“Future Schools Agreement”
	means the agreement set out in template form in Part 4 of Schedule 3 of the Framework Agreement;


	“ITT”
	means the document based on the EFA template invitation to tender (as included in the Framework Pack) that will be issued to the two shortlisted Panel Members during Local Competition;

	“Key Documents”
	means the Design and Build Contracts (Target Cost and Lump Sum), the Future Schools Agreement, the Early Works Agreement and the Authority Requirements;

	“Local Competition”
	means the competition process through which a Framework User selects a Panel Member from the appropriate Sector as set out in the Local Competition Guidance;


	“Local Competition Guidance”
	means the document entitled “Contractors Framework – the Local Competition – Guidance for Framework Users and Panel Members (November 2013)” produced by the EFA and as amended from time to time;

	“Panel Members”
	means the following contractors on the Framework Agreement for Sector North, being:

1. Balfour Beatty Group Plc
2. BAM Construction Limited

3. Bowmer & Kirkland Ltd
4. Carillion Construction Limited

5. Galliford Try Construction Limited

6. Kier Construction Limited
7. Sir Robert McAlpine Limited

8. Thomas Vale Construction Plc 
9. Wates Construction Limited



	“Restricted Procedure”
	means the Restricted Procedure as set out in regulation 16 of the Public Contracts Regulations 2006.


1.2
In this Agreement, unless the context otherwise requires, words importing a gender include every gender, references to the singular include the plural and vice versa and words denoting persons include individuals and bodies corporate, governments, governmental bodies, authorities, agencies, partnerships, unincorporated associations and other bodies and vice versa. 

1.3
The EFA is the delivery vehicle to achieve the delivery objectives of the schemes procured through the Framework Agreement.  Therefore references to the “Authority” are deemed to include the EFA and the DfE.

2. Scope
2.1. In consideration of the Authority granting the Framework User access to use the Framework Agreement, the Framework User may enter into Call-Off Contracts provided they do so in accordance with the provisions of this Agreement. 
2.2. The Framework User acknowledges that the overarching efficiencies required through the procurement of Deliverables through the Framework Agreement are as follows:
2.2.1. Delivering school buildings to an agreed specification for minimal cost;
2.2.2. Ensuring seamless, integration of ICT infrastructure into construction programmes where the construction work and ICT provision are delivered by separate contractual entitles;
2.2.3. Meeting sustainable, functional design and construction standards which are consistent with the Baseline Designs and providing a cost effective whole life solution which provides the value for money required by the public sector procuring bodies under the Framework;
2.2.4. The use of established procurement processes, protocols and associated agreements providing a clear platform for delivery;
2.2.5. Ensuring delivery in accordance with the Cabinet Office’s “Common Minimum Standards” where relevant;
2.2.6. Supporting the Government’s SME agenda by Panel Members being encouraged to use SMEs as sub-contractors in order to widen access to Framework opportunities for SMEs; and
2.2.7. Providing value for money.
2.3. The EFA has produced the Framework Pack (on behalf of the Authority) to assist the Framework User with the effective and lawful operation of the Framework Agreement.  The Authority shall make the Framework Pack available to the Framework User upon execution of this Agreement.
3. Approval to use the Framework Agreement
3.1. The Framework User must not carry out any Local Competition under the Framework Agreement or enter into any Call-Off Contract without the prior written consent of the EFA.
3.2. Before the Framework User can carry out a Local Competition under the Framework Agreement, it must submit a feasibility study to the EFA for approval.  This Feasibility Study must be based on the template Feasibility Study provided in the Framework Pack.  
3.3. If the Deliverables are not funded by the Authority, the Framework User shall confirm that all capital costs involved in the purchase shall be met by the Framework User.  This confirmation shall be provided (in writing) by the Framework User to the Authority at the time of submission of the feasibility study.
3.4. If the Feasibility Study submitted by the Framework User is not approved by the Authority, the Authority may (in its absolute discretion) refuse to provide consent to the Framework User to access the Local Competition.
3.5. The Framework User acknowledges and agrees that Panel Members are only obliged to respond to Local Competitions relating to Deliverables for which the Feasibility Study has been approved by the EFA. 
3.6. The Framework User shall not do anything to prejudice the Authority’s procurement of the Framework Agreement or the integrity of the Local Competition, and, in particular the Framework User shall not amend any of the Key Documents without the prior written consent of the Authority, unless such amendments are for project specific reasons as indicated and permitted in the relevant documents.
4. Roles of the Framework User
4.1. The Framework User shall be the principal contracting authority under any Call-Off Contract and will be the primary driver in the successful and timely delivery of the scheme as envisaged by the overarching efficiencies set out in Clause 2.2. 
4.2. The Authority and the Framework User acknowledge the Framework Users key role set out in paragraph 4.1 and the Framework User agrees and commits to the following principles:
4.2.1. to comply with the Local Competition Guidance and any other guidance or instructions issued by the EFA (from time to time) in the use and operation  of the Framework Agreement;
4.2.2. to use the evaluation criteria set out schedule 4 of the Framework Agreement in Local Competitions in accordance with the Local Competition Guidance;
4.2.3. to use the Framework Agreement only in accordance with the EFA’s instructions and in accordance with guidance documents published by the EFA (on behalf of the Authority and DfE) from time to time;
4.2.4. [to enter into the Development Agreement;
]
4.2.5. to provide the EFA with access to all information relating to its Local Competition in respect of the design and construction of the project to which the Deliverables relate to.
5. The Role of EFA 
5.1. The EFA has 3 key roles in relation to the Deliverables procured through the Framework agreement:
5.1.1. Programme Manager: The EFA has a central role as a programme manager allocating funding to Deliverables where such Deliverables are funded by the Authority. Interaction with the Framework User in respect of this function includes determining the appropriate allocation of funding and assisting in determination of value for money solutions and quantification of abnormal costs.
5.1.2. Project Management: Where appropriate, the EFA will allocate a dedicated project management professional to the Framework User to monitor performance against the agreed project plan, ensure key stakeholders are supported and kept informed and enable effective project governance.
5.1.3. The EFA will enforce the use of standard documentation and, in relation to the Key Documents, will require that these are amended for use only so far as is explicitly permitted in those documents to ensure compliance with the Restricted Procedure.
5.2  The Framework User and the Authority acknowledge EFA’s key roles set out in paragraph 5.1 and the Authority agrees and commits to the following actions and principles (only where the Deliverables being procured through the Framework Agreement are funded by the DfE):

5.2.1 Where appropriate, to allocate a project director to support and oversee the Local Competition;

5.2.2  to provide guidance as appropriate;

5.2.3 to provide commercial support and guidance in the use of the     Framework Agreement documentation;

5.2.4 to share relevant Framework Agreement information to enable the Framework User to make informed decisions; and

5.2.5 to allocate funding for the Deliverables including quantifying and agreeing funding for abnormals in exceptional cases.
6. Confidentiality
6.1  The Framework User agrees to keep all commercially sensitive information relating to the costs data of any shortlisted Panel Members, as well as the provision of the Key Documents confidential.
6.2 This Agreement is confidential to the parties and their advisers.  This   paragraph 6 is legally binding.
7. Governing Law and Jurisdiction
This Agreement shall be governed by and construed in all respects in accordance with the laws of England and Wales and the English courts shall have exclusive jurisdiction to settle any disputes which may arise out of or in connection with this memorandum of understanding. This paragraph is legally binding.
8. Costs and Expenses
Each party shall be responsible for paying its own costs and expenses incurred in connection with the negotiation, preparation and execution of this Agreement. This paragraph is legally binding.
9. No Partnership or Agency

9.1. This paragraph is legally binding.
9.2. Nothing in this Agreement shall be construed as creating a partnership.
9.3. No party shall be deemed to be an agent of any other party and no party shall hold itself out as having authority or power to bind any other party in any way.
	Signed on behalf of the Authority by:

EFA Director of Capital

	Signed on behalf of [the Framework User] by:

[Authorised Signatory]



� This is only to be used where the Framework User is an academy trust.


� This paragraph will need to be amended as appropriate depending on the status of the Framework User.


� A Development Agreement is not required where the Framework User is the same as the academy/educational facility/entity that is the subject of the Deliverables.  See the Local Competition Guidance for more details.
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