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PREFACE

To: The Right Honourable Merlyn Rees MP
Secretary of State for the Home Department
and
The Right Honourable Samuel Silkin QC MP
Her Majesty’s Attorney General

Gentlemen,

I have the honour to report that in compliance with the warrant dated 28
November 1975 signed by the Right Honourable Roy Jenkins MP, who was
then Secretary of State for the Home Department, and by Mr Silkin, { held an
Inquiry into the circumstances leading to the trial of Colin George Lattimore,
Ahmet Salih and Ronald William Leighton on charges arising out of the death
of Maxwell Confait and the fire at 27 Doggett Road.

2. In compliance with the direction of the Secretary of State and the Attorney
General the Inquiry (apart from a preliminary hearing held in public on 19
December 1975) was held in private on 46 days between 6 September and 2
December 1976. Oral evidence was taken from 38 witnesses, and I also had
before me the written statements or other documentary evidence of 257 other
persons (of whom 93 provided evidence more than once). Further particulars
concerning the Inquiry are given at Appendix A, and a list of the witnesses who
gave oral evidence is at Appendix B. I have thought it right to refer in my report
to certain persons who were mentioned during the Inquiry (two of whom gave
oral evidence) in a manner which will not disclose their identity (see paragraph
5.2 of the report).

3. I received invaluable assistance throughout this Inquiry and during the
preparation of this report from the joint secretaries, Mr Michael Butcher of the
Home Office and Miss Pat Edwards of the Law Officers’ Department. I wish to
express my gratitude to the joint secretaries (and to Mrs Elizabeth Davison who
assisted during the substantive hearing), as well as to all counsel who appeared
at the Inquiry, their instructing solicitors, the shorthand writers and the atten-
dants. The burden on the Treasury Solicitor’s staff was particularly heavy, and
all who took part in the Inquiry have reason to be grateful to them.

4. In February 1977, yvou told me that you had been approached about future
public access to the Inquiry papers, and you sought my views. These papers of
course contain personal information, some of it given against understandings of
confidentiality, the disclosure of which might be damaging or hurtful to those
concerned. In the same context I was also invited to offer, when submitting my
report, my views on the question of publication of the report itself. Since it was
in my view essential for me to support my findings by extensive references to the
evidence, T thought that it would be useful, with the aim of presenting my report
in a form which would facilitate its publication to the fullest possible extent, to
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show the draft report, which was then virtually complete, to your officials for
their comments on the questions of privacy and confidentiality, This I did in late
March 1977. At your suggestion all those who had made evidence available to me
were given an opportunity to comment on the question of disclosure of their
evidence in a published report. In the light of the comments and observations
received I have since made a number of changes designed to protect the con-
fidentiality or privacy of certain information and persons to the greatest extent
compatible with an adequate presentation of the evidence and arguments which
I had to consider. While these consultations have delayed the submission of my
report I wish to emphasise that they have not led to any alteration in my
findings nor to any changes in or omissions from the substance of the draft which
I showed to your officials in March.

H A P FisHER

P A EDWARDS . .
M J C Burcuer | Joint Secretaries
19 October 1977



PART I
CHAPTER 1

INTRODUCTION

1.1 During the night of 21/22 April 1972 a fire took place at 27 Doggett Road,
Catford, London SE6. The fire brigade was called to extinguish the fire, and in
a room on the first floor there was found the body of a man called Maxwell
Confait. As a result of confessions which they were said to have made, two boys
named Ronald Leighton (then aged 15) and Colin Lattimore (then aged 18)
were charged with the murder of Maxwell Confait and, together with a third boy,
Ahmet Salih (then aged 14), were charged with setting fire to 27 Doggett Road.
(There was also another arson charge against all three boys in respect of a fire at
Ladywell Fields, and a charge against Leighton and Salih of burglary of a shoe
repair shop in Sangley Road.) On 24 November 1972, after a trial before Mr
Justice Chapman at the Central Criminal Court lasting 18 days, Leighton was
convicted of murder, Lattimore was convicted of manslaughter on the ground of
diminished responsibility, and all three boys were convicted of arson at 27
Doggett Road. {(Leighton and Salih pleaded guilty to the other arson charge and
the charge of burglary, and Lattimore was convicted of the other arson charge.)
Applications for leave to appeal, by Leighton against conviction, by Lattimore
against conviction and sentence, and by Salih against sentence only, were refused
by the Court of Appeal (Criminal Division) on 26 July 1973.

1.2 In November 1973 an investigation under section 49 of the Police Act 1964
into allegations of assault by a police officer on Colin Lattimore was conducted
by Detective Chief Inspector John Locke. No proceedings were taken as a result
of DCI Locke’s report. On 16 July 1974, as a result of representations made by
Mr Christopher Price, Member of Parliament for Lewisham, West, the Home
Office wrote to the Commissioner of Police of the Metropolis asking that a senior
officer having no previous connexion with the case or the area should make
enquiries into points raised by Mr Price. As a result, Detective Chief Super-
intendent John Hensley carried out an investigation and made two reports in
September and December 1974, I have not seen the reports made by DCS
Hensley.

1.3 On 18 June 1975 the cases of the three boys were referred by the Home
Secretary to the Court of Appeal under section 17(1) (@) of the Criminal Appeal
Act 1968. In December 1976 the Parliamentary Commissioner for Adminis-
tration .(the Ombudsman) included in his Report to Parliament* a report on a
complaint (Case No C909/V) made against the Home Office by Leighton, Salih
and Lattimore, alleging delay in referring their cases to the Court of Appeal.
The Parliamentary Commissioner stated that he was generally satisfied that the
Department dealt with the case conscientiously and as expeditiously as the
difficult circumstances allowed, and that there was not any administrative action
or inaction falling within the limits of his jurisdiction which caused the reference
to the Court of Appeal to be delayed unnecessarily.

HéFirgt Report of the Parliamentary Commissioner for Administration, Session 1976-77,
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1.4 On 17 October 1975 the convictions for murder and manslaughter, and for
arson at 27 Doggett Road, were quashed by the Court of Appeal and orders for
absolute discharge made in respect of the other offenices. Relevant parts of the
judgments of the Court of Appeal on the reference are set out at Appendix C.

1.5 At my suggestion the opening of the Inquiry was postponed to enable
further enquiries to be made by the police into the circumstances surrounding the
death of Maxwell Confait. On the instructions of the Attorney General enquiries
were commenced on 23 February 1976 by Mr James Fryer, then Assistant Chief
Constable, West Mercia Constabulary, and now Deputy Chief Constable,
Derbyshire Constabulary. During the course of Mr Fryer’s investigation,
witnesses were interviewed and statements obtained from them. After very
extensive enquiries Mr Fryer came to the conchusion that there was no prima
facie case against any living person other than Leighton, Salih and Lattimore in
respect of the death of Maxwell Confait. I have not seen Mr Fryer’s report.

1.6 The task of the Court of Appeal was to decide whether *“the verdict of the
jury should be set aside on the ground that under all the circumstances of the case
it [was] unsafe or unsatisfactory” (Criminal Appeal Act 1968, section 2(1)(a) ).
The burden of proof on the prosecution in a criminal trial is to establish the
charge beyond reasonable doubt, so that the jury are sure of guilt. The Court of
Appeal had to decide whether that burden had been properly discharged. The
Court concluded that it had not, and that the convictions were unsafe and
unsatisfactory. My task is to examine the probabilities of the case (which the
Court of Appeal did not seek to do), and reach conclusions, with such certitude
as I can after five years, as to what actually happened.

1.7 I am bound neither by the verdict of the jury, nor by the judgment of the
Court of Appeal on the reference. I have had available to me a great deal of
evidence and other material which was not before the court of trial or before the
Court of Appeal on the applications for leave to appeal or on the reference, and
the arguments addressed to me have not been in all respects the same. I have been
free to examine matters which could not be or were not investigated at the time.

1.8 When I was asked to conduct this Inquiry, Mr Jenkins invited me to
explore general questions of law or procedure which were thrown up by my
Inquiry into the circumstances leading to the prosecution of the three boys. I have
endeavoured to respond to that invitation, and to report defects in the present
law and procedure which the evidence has revealed, and to suggest ways of
removing them. But in doing so I have borne in mind the danger of drawing
general conclusions from the facts of a particular case. Not all persons interro-
gated by the police or subjected to prosecution are mentally subnormal, near-
illiterate youths, any more than they are all “sophisticated professional
criminals’, The rules of law and procedure have to accommeodate both classes.
Moreover, I have, by the nature of my Inquiry, been dependent on the evidence
which has been called before me. An inquiry such as mine into a particular case
is not a sufficient foundation for fundamental changes in the law relating to
police investigation and criminal prosecution (such, for instance, as the intro-
duction of a system like that prevailing in Scotland). If such changes are to be

iParagraph 21(vi) of Evidence (General), the Eleventh Report of the Criminal Law Revision
Committee, Cmnd. 4991,
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contemplated, then something like a Royal Commission, which could go into all
aspects of any proposed changes (including the cost) would be required.

1.9 My Inquiry has been limited to criminal cases in which the prosecution is
conducted by the Director of Public Prosecutions and which are to be tried in the
Crown Court. I have not heard evidence (except incidentally) about prosecutions
in cases which are to be tried in magistrates’ courts, or about prosecutions
conducted by the Solicitor te the Metropolitan Police or by other prosecuting
solicitors or by private firms acting for the police, or — apart from the evidence
summarised in paragraph 2.47 below - by Government Departments. I have not
been concerned with private prosecutions. Nor of course have I been concerned
with civil cases. The general observations which I make should be understood as
referring solely to prosecutions conducted by the Director of Public Prosecutions
in cases which are to be tried in the Crown Court.

1.10 T have assumed:

(a) that the English ‘adversary’ system will not be replaced by an ‘in-
quisitorial’ system under which there is a full judicial investigation of the
whole case, including that for the defence, before the trial and under
which the judge at the trial questions the accused from the report of the
investigation; and

(b) that the alterations to the law proposed in 1972 by clauses 1 and 2 of the
draft Bill scheduled to the Eleventh Report of the Criminal Law Revision
Committeet will not be carried out.

tEvidence (General). Cmnd. 4991,



PART I
CHAPTER 2

FINDINGS

2.1 On 24 April 1972, during separate interviews with DCS Jones (who was in
charge of the investigation), Colin Lattimore and Ronald Leighton confessed to
having taken part in the killing of Maxwell Confait, and Ahmet Salih confessed
to having been present, All three boys confessed to having taken part in the
arson at 27 Doggett Road. Later in the evening of 24 April and during the early
hours of 25 April, each of the boys repeated his confession in a written statement
made in the presence of one of his parents, and in the case of Salih in the presence
also of an interpreter. Lattimore’s father and Leighton’s mother signed state-
ments expressing satisfaction with the way in which the statements were taken.

2.2 In their evidence at the trial all three boys alleged on oath that they had
been physically assaulted by a police officer. These allegations were repeated in
evidence before me by Salih and by Lattimore. 1 find that the allegations were
untrue. Mr Blom-Cooper, who appeared for the three boys at my Inquiry, did
not invite me to accept them.

2.3 I find that no police officer deliberately falsified the record of oral answers
given by the three boys to questions. The police officers tried to record as
accurately as possible the questions and the answers given, and the written
statements made by the boys. The records are substantially accurate in all
relevant respects. Mr Blom-Cooper made it clear that, while not accepting the
accuracy of the record, he did not allege fabrication in the sense of “a deliberate-
ly wicked concoction of a written record which was a travesty of what [the boys}
said in the questions and answers fand] in their statements”.

2.4 (2) I find that the fire at 27 Doggett Road was probably ignited shortly
before 1.10 a.m. on 22 April 1972, and could not have been ignited before
12.45 a.m.

(b) I find that Confait died not later than midnight 21/22 April, and probably
died before 10.30 p.m. on 21 April.

(¢) I accept the evidence that Lattimore was at the Salvation Army Torch-
bearers youth club from about 7.30 p.m. to about 11.30 p.m. I find that he was
not present at and did not take part in the killing of Confait.

(d) I find that Leighton and Salih could have been present at and taken part
in the killing of Confait, and that all three boys could have taken part in setting
fire to 27 Doggett Road.

{e) Ifind that the confessions could not have been made as they were unless at
least one of the three boys had been involved in the killing of Confait and in the
arson at 27 Doggett Road.

2.5 1 consider that the most likely explanation is:

(a) that Lattimore’s confession fo having taken part in the arson was true,
but that he was persuaded by Leighton and Salih to confess falsely to
having taken part in the killing; and
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{b) that the confessions of Leighton and Salih to having taken part in the
arson were true; that their answers and statements as to the killing were
falsified to the extent necessary to incriminate Lattimore; but that both
Leighton and Salih were involved in the killing.

On the balance of probabilities T find that this is what occurred.

2.6 (a) At the Inquiry it was argued on behalf of the boys that the accounts
given in the confessions contained such improbabilities, and gave rise to such
questions, as to lead irresistibly to the conciusion that none of the boys was
involved in the killing.

(b) It was suggested that it was more likely that Confait was murdered by the
late Winston Goode, who was his landlord at 27 Doggett Road, and that it was
Goode who set fire to the house. The case against Goode was thoroughly
investigated at the Inquiry. I am satisfied that there was not at any time sufficient
evidence (as distinct from suspicion) against Goode to justify a charge of murder
or arson. I have naturally considered with great care the improbabilities in the
story told in the confessions, and the questions raised by it, and the suggestion
that Confait might have been killed by Goode. While the story told in the
confessions may be difficult to believe, I find it (as I have said) impossible to
believe that the confessions could have been made as they were unless at least
one of the boys was involved in the killing. This being so, I am driven to the
conclusion that the stories told in the confessions were true except in so far as
they related to the involvement of Lattimore in the killing. Moreover, having
heard Leighton give evidence, and having heard evidence about him, I find the
argument based on the improbabilities in the story less impressive. In addition
there was some evidence which suggested a possible connexion with Confait and
a possible motive; it is true that this was third-hand evidence, and was deniedin a
written statement by Leighton, buf he was not willing to give oral evidence or
submit to cross-examination about it.

The Judges’ Rules and Administrative Directions

2.7 In England and Wales the police are permitted to interrogate persons who
are in custody on suspicion of having committed offences, up to the point when
they are charged or told that they will be charged!. There is not, as there is in
many countries, a person (or body of persons) of a judicial or quasi-judicial
character who himself conducts the interrogation of such persons or who
supervises and controls interrogation by the police. Protection for the persen
interrogated is provided by:

(a) the rule of law that a confession is inadmissible in evidence unless it is
“voluntary, in the sense that it has not been obfained . . . . by fear of
prejudice or hope of advantage, exercised or held out by a person in
authority, or by oppression”;? and

1Conway v. Hotten (1976) 63 Cr.App.R.11.
$For an authoritative definition of “oppression” see R v. Prager [1972]1 AHER. 1114 at 1119
and the cases there cited.
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(b) The Judges’ Rules and Home Office Administrative Directions, coupled
with the discretion of the judge at the trial to exclude confessions
obtained in breach of the Rules and Directions.!

2.8 The Rules and Directions provide inter alia as follows:

{a) that interrogating officers should always try to be fair to the person who
is being questioned, and should scrupulously avoid any method which
could be regarded as in any way unfair or oppressive (Home Office
Circular No 31/1964, paragraph 4);

(b) that as far as practicable a child or young person (whether suspected of
crime or not) should only be interviewed in the presence of a parent or
guardian, or, in their absence, some person who is not a police officer and
is of the same sex as the child (Administrative Direction 4 as explained
by a Home Office circular of 31 May 1968);

(c) that every person in custody should be informed of his right to com-
municate by telephone with his solicitor or his friends and to consult
privately with a solicitor provided that no unreasonable delay or
hindrance is caused to the processes of investigation or the administra-
tion of justice by his doing $0; and that his attention should be drawn to
a notice describing the rights and facilities available to him, which should
be conspicuously displayed in every police station (Administrative
Direction 7);

(d) that when a statement made after caution is written by a police officer,
he shall take down the exact words spoken by the person making the
statement, without putting any questions other than such as may be
needed to make the statement coherent, intelligible and relevant to the
material maiters — and he shall not prompt him (Judges’ Rule IV(d) );
and

(e) that only in exceptional cases should questions relating to the offence be
put to the accused person after he has been charged or told that he will
be charged®. Such questions may be put when they are necessary to
prevent or minimise harm or loss to some other person or to the public,
or to clear up an ambiguity in a previous answer or statement (Judges’
Rule II1(5) ).

2.9 Itis a rule of law that when a police officer who is making enquiries of any
person about an offence has enough evidence to prefer a charge against that
person for the offence, he should without delay cause that person to be charged?
(principle (d) preceding the Judges’ Rules).

'The provisions in the Judges’ Rules and Administrative Directions are to be supplemented
by a statutory right when section 62 of the Criminal Law Act 1977, which received Royal Assent
on 29 July 1977, comes into force. The section provides that

“Where any person has been arrested and is being held in custody in a police station or
other premises, he shall be entitled to have intimation of his arrest and of the place where he
is being held sent to one person reasonably named by him, without delay or, where some
delay is necessary in the interest of the investigation or prevention of crime or the apprehen-
sion of offenders, with no more delay than is so necessary.”

2Conway v. Hotren (1976) 63 Cr.App.R.11.

3The words “‘or informed that he may be prosecuted” in the Rules are irrelevant to the point
which I am considering.
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2.10 I find that answers and statements were not obtained from the three boys
by fear of prejudice or hope of advantage, exercised or held out by a person in
authority, or (save in the specific respects mentioned) by oppression, In particu-
lar, they were not obtained by a promise or suggestion that the boys would be
allowed to go home if they made admissions.

2.11 I find that there were the following breaches of the Judges’ Rules and
Home Office Administrative Directions:

(a) Leighton and Salih were interviewed by police officers without the
presence of a parent or guardian or someone who was not a police
officer, although it would have been practicable to delay the interviews
till their mothers or some other person who was not a police officer
could be brought there.

(b} When the three boys were taken into custody, they were not informed
orally of the rights and facilities available to them, namely to communi-
cate by telephone with their solicitors or their friends and to consult
privately with a solicitor, provided that no unreasonable delay or
hindrance was reasonably likely to be caused to the processes of in-
vestigation or the administration of justice by their doing so; nor was
their attention drawn to the notice describing the rights and facilities
available to them.

(c) During the taking of a written statement from Lattimore, he was
prompted and questions were asked which were not needed to make the
statement coherent, intelligible or relevant to the material matters.

2.12 1 find that there was a technical breach of the rule set out in paragraph
2.9 above. DCS Jones had sufficient evidence to charge the three boys at the
latest by the time they had completed their written statements, at 10.10 p.m.
(Lattimore), 10.40 p.m. (Leighton) and 1.30 a.m. (Salih) on 24/25 April, and he
told them that they would be charged, but he did not charge them until about
1.45 p.m. on 25 April. One reason for delaying the charge was to enable further
questioning of Leighton to take place in the form of the experiment with the
‘keys’ (see paragraph 23.9 below). This further questioning was a breach of the
Judges’ Rules, as explained in Conway v. Hotten' in 1976.

2.13 I find that (apart from the specific breaches set out in paragraph 2.11
above) the questioning of Leighton and Salih was not unfair or oppressive. But
the questioning of Lattimore was unfair and oppressive in the following respects:

(a) DCS Jones reached the conclusion that Lattimore had the mental age of
a boy of 14, In view of this conclusion, it was unfair to interview him
without a parent, guardian or other person not a police officer being
present, when it would have been practicable to delay the interview till
such a person could be present.

(b) The form and manner in which at the interview Lattimore was questioned
about the killing were unfair and oppressive to a person of his mental age
(either actual, or as it appeared to DCS Jones).

163 Cr.App.R.11
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(¢) It was unfair and oppressive to prompt Lattimore during his written
statement, and for DCS Jones to ask the question which he did ask.

{d) The answer given by DCS Jones to Lattimore’s question at the interview
“can I go home afterwards” was disingenuous and unfair.

2.14 Mr Blom-Cooper suggested that it was unfair for DCS Jones to have
opened the interview with Leighton by saying that Lattimore had already
implicated him, and to open the interview with Salih by saying that Lattimore
and Leighton had already implicated him, Provided that what DCS Jones said
was true, this was not a breach of the Judges’ Rules nor of any other rule of law
or practice about interrogation. I do not consider that in general it should be
regarded as unfair to open an interrogation in this way, and I believe that the
police would be unduly hampered if they were forbidden to do it. However, it
plainly increases the chance of a false confession, and for that reason it would be
contrary to what I have been told is good police practice to use that sort of
opening in circumstances where a false confession is likely; and it would be
wrong to do so where it could be regarded as unfair or oppressive because of the
nature of the person being interrogated or the circumstances of the interrogation.
In the present case I have found that DCS Jones should have deferred the
interviews till the parents arrived. If he was going to interrogate Leighton in the
absence of a parent, guardian or other independent person, then it was par-
ticularly important that he should refrain from any method which could be
regarded as unfair or oppressive. I consider that he is to be criticised for starting
the interview of a boy of 15 in that way—and the same applies a fortiori to
Salih. But I do not consider that the answers given by Léighton and Salih were
false admissions induced by the belief that there was no point in making denials
if Lattimore had already made admissions. The opening remark was in each case
followed by a series of non-leading questions. Although some of the questions to
some extent suggested answers (was it to steal or to rob somebody ? Who went
into the upstairs room first ? After the struggle who locked the door before you
went downstairs 7) the important questions were, if the record is correct, in non-
leading form and were answered without prompting,

2.15 I do not find the complaints made against the police established in the
following respects:

(a) The caution: the boys were cautioned as the Judges’ Rules require.
DCS Jones did not unfairly or improperly delay cautioning Lattimore
and proper steps were taken to ensure that the boys understood the
caution.

(b) Except as mentioned in paragraphs 2.11 and 2.13 above, the boys were
not unfairly or oppressively treated whilst in custody at Lee Road Police
Station. In particular, the periods for which they were kept waiting
before and between the oral interviews, the taking of written statements
and the showing of the exhibits, and the lateness of the hour, were not
unfair or oppressive.

(c) DCS Jones was not at fault in failing to recognise the full extent of
Lattimore’s mental handicap. His conclusion that Lattimore had the
mental age of a boy of 14 was a reasonable one.

12



Protection for persons interrogated

2.16 The Confait case provokes the question whether the protection afforded
by the rule of law mentioned in paragraph 2.7 above and by the Judges’ Rules
and Administrative Directions, as they are at present applied, is sufficient. An
improvement in the protection given to persons interrogated would have the
result that fewer confessions would be made, and in particular some true
confessions (such as I have held those in the present case in great part to be)
would not be made if the Rules and Directions were strengthened and/or were
more strictly enforced. This does not seem to me to be a valid argument against
such strengthening and/or enforcement if this is'needed to ensure fairness. It is
better that a guilty person against whom there is insufficient independent
evidence to justify a conviction should be acquitted than that he should be
convicted on the evidence of an improperly or unfairly obtained confession.
Revision of the law concerning interrogation could appropriately be considered as
part of a general review of the balance between police effectiveness and in-
dividual rights aimed at the rationalisation and codification of criminal pro-
cedure (see Law Commissions Act 1965, section 3(1)(b) and 1968 Programme,
page 6 Item 18). In this report I can do no more than mention some respects in
which the evidence called at my Inquiry suggests that strengthening of the Rules
and Directions, and stricter enforcement of them, is required to ensure fairness.
The evidence also suggests that the language and arrangement of the Rules and
Directions are complicated and confusing, and that they could with advantage be
rearranged and clarified.

2.17 In the first place, some of the Rules and Directions do not seem to be
known to police officers and members of the legal profession. Others are mis-
understood by some police officers and are not given their proper effect. For
instance:

(a) DCS Jones misunderstood Judgess Rule IV(d). Whether through
misunderstanding or not, the Rule was disobeyed by both DCS Jones
and DI Stockwell during the taking of Lattimore’s written statement.

(b) The Home Office circular applying Administrative Direction 4 to young
persons was not published in Archbold?, and its existence did not seem to
be known to some or all of the counsel who appeared at my Inquiry, and
of the lawyers and police officers who gave evidence.

(¢) Some police officers believe wrongly that Administrative Direction 4
does not apply to oral interrogation,

(d) The existence of Administrative Direction 7 was unknown to counsel
and to senior police officers who gave evidence before me. In the
Metropolitan Police District it is not observed.

2.18 1 believe that steps should be taken to see that the Rules and Directions
are known by all police officers and members of the legal profession. Any future
circulars amending or adding to the Rules and Directions should be given a wide
circulation, and should be published in Archbold,

1Archbold: Pleading, _Evidence and Practice in Criminal Cases, the handbook on criminal law
and procedure used by judges and legal practitioners. Current edition (39th) Sweet & Maxwell
(London) 1976.
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Right to communicate with a solicitor

2.19 Inthe USA great emphasis has been placed on the presence of a lawyer at
police interrogation. It was established in Miranda v. Arizona! that the constitu-
tional right to the assistance of counsel extended to police interrogation, The
Court held that the person to be interrogated must be informed of his right to
consult a lawyer and to have the lawyer with him during interrogation. Unless
these rights are waived, evidence of a confession obtained in breach of them will
be inadmissible.

2.20 In England and Wales there is no right to have a lawyer present during
interrogation (though the police witnesses told me that if asked they would
normally allow a solicitor to be present, and delay interrogation till he could
arrive), but it is a principle of law? that “every person at any stage of an investiga-
tion should be able to communicate and to consult privately with a solicitor.
This s so even if he is in custody provided that in such a case no unreasonable
delay orhindrance is caused to the processes of investigation or the administration
of justice by his doing so”. If, in breach of this principle, a person who asks to
communicate and consult with a solicitor is not allowed to do so, then evidence
of a confession may be excluded by the judge at the irial: R v. Allen® (see para-
graph 15.4(c) below). The right to consult a solicitor is so important and funda-
mental a right that I should expect such discretionary exclusion to follow almost
automatically in the event of a breach. If there is any doubt whether it will, I
should favour a change in the faw making exclusion an automatic consequence
of a breach of the principle.

2.21 By virtue of Administrative Direction 7 every person in custody must
be told of his rights to communicate with and consult a solicitor. During my
Inquiry the view was expressed that if (a) Administrative Direction 7 were
strictly obeyed, and (b) the right to silence remained, too great a fetter would be
imposed on police questioning. This is obviously a question on which different
views can be sincerely held: Miranda was decided in the Supreme Court only by
five votes to fourt. However, it seems from the literature that no disastrous
results have followed from the Miranda decision. If a system of law confers
rights, people should know of them: this is the philosophy behind the require-
ment for the caution in Judges’ Rules H and IIl. If people are not informed of

1384 U.S. 436 (1966).
3principle {¢) set out in the introduction to the Judges’ Rules.
3Norwich Crown Court, 27 September 1976 (MacKenna J) [1977] Crim.L.R.163; but ses
R v, Elliot, [1977] Crim.L.R.551.
See also R v, Lemsatef, Court of Appeal, Criminal Division (Lawton LJ, Cusack and Slynn
11, 2 July 1976:[197711 W.L.R. 812;[1977]2 AIE.R. 835. Inthat case the Court said (infer alia):
“*The other inapt way in which Mr Hinson answered was when he said that he had not
allowed the appellant to consult his solicitor, because the solicitor might have contacted
somebody else on the appellant’s instructions . . . We do not consider that the answer
which Mr Hinson gave was a sufficiently good reason for refusing to allow the appellant to
consult his solicitor. The answer should have been that solicitors could not reasonably be
expected to turn up until ordinary business hours and that delaying interrogation till then
might have caused unreasonable delay . . . This court wishes to stress that it is not a good
reason for refusing to allow a suspect, under arrest or detention to see his solicitor, that he
has not yet made any oral or written admission.”
4See also The Times, 24 March 1977: “The United States Supreme Court has confirmed one of
the most controversial decisions in its history, the Miranda rule. Voting five to four, and with
bitter dissent from the minority, the court decided to quash a murder conviction because the
defendant confessed to the crime in the absence of a lawyer.” (Brewer v, Williams, 23 March
1977, 97 Sup. Ct. 1232.)
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their rights, those who are better educated or have previous experience of police
questioning will have an advantage over those who are less well educated and
have no such previous experience; it is illegitimate to argue that it is necessary
for any reason to keep people in ignorance of their rights. Lord Parker, the Lord
Chief Justice, in R v. Roberts* (see paragraph 15.4(b) below) said that the
Administrative Directions were there to be obeyed, and this applied to Direction
7. (He said that the Directions might be disobeyed in special circumstances but he
did not say what these were. In the case before him the reason why the accused, a
young person, had been questioned without his mother being present was that he
had asked that she should not be present.)

2.22 Senior police officers who gave evidence before me expressed the view
that the fact that it was believed that a solicitor would advise his client to remain
silent should not be regarded as a “hindrance . . . to the processes of investigation
or the administration of justice” for the purpose of principle (¢) or Administra-
tive Direction 7: this view seems to me to be clearly correct, and I believe that
general effect should be given to this view. I consider also that Direction 7(a)
should be amended so as to make mandatory what I understand to be the
present police practice, namely that, subject to the proviso, a selicitor shouid be
allowed to attend the interrogation if the person in custody so requests and the
interrogation should be delayed until the solicitor can arrive. I believe also that
persons who have gone to a police station voluntarily and who have not sought
to leave but who would not be allowed to leave if they did seek to do so shouid be
ireated as in custody for the purpose of the Direction,

. 2.23 Administrative Direction 7 will not constitute an effective protection to
those who need protection most unless steps are taken to ensure that solicitors
will be available and willing to attend at police stations to give advice to persons
in custody who ask for a solicitor. In the USA the combined effect of the
Gideon® and Miranda® decisions is that a lawyer has to be provided for those
who are indigent, and this requirement has been met by the creation of ‘public
defender’ systems about which I received some information. In England and
Wales the need could be met at least in part under the legal aid system. It has
been decided in R v. Tullett* that a legal aid order can cover services provided
before the grant of the order. But this would not cover the case where no
prosecution eventuated or for some reason legal aid was not given. And beyond
this it would be necessary for members of the legal profession to accept the
obligation as a matter of public duty and to risk the chance of not being paid,
and for the profession to organise a duty solicitor system similar to those which
operate in some parts of England and Wales to ensure representation at magi-
strates’ courts. If the profession was not willing to do this, the only alternative
would be for a public defender system to be set up and financed out of public
funds. 1 have not been able within the scope of my Inquiry to investigate the cost
of such a system, or the feasibility of finding the legally qualified staff required.
It may well be that in the present national economic circumstances it is out of the
question. But if that is the right conclusion, then it should be recognised that

1Tke Times, 5 May 1970; [1970] Crim. L.R. 464.
Gidean v. Wainwright 372 U.S. 335 (1963).
3Miranda v. Arizona 384 U.S. 436 (1966).
4[1976] 1 W.L.R, 241,
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without such a system the declaration in principle (¢) of a right which should be
enjoyed by every person involved in a police investigation will remain hollow and
ineffective. :

Tape-recording

2.24 The Confait case lends support to the argument for the introduction of
tape-recording for interviews in police stations and the taking of written state-
ments. If the proceedings at Lee Road Police Station on 24 April 1972 had been
tape-recorded, the course of subsequent proceedings might well have been
different and my Inquiry unnecessary. Apart from the additional protection
afforded to the individual, tape-recording would constitute a valuable protection
for the police themselves, and might well shorten trials. I recognise that there may
be practical problems, as is shown by the report, published in 1976, entitled The
Feasibility of an Experiment in the Tape-recording of Police Interrogations*.
But they can be overstated. I believe that in the great majority of cases counsel
would agree the text of a transcript of the tape-recording. The report concluded
that an experiment with tape-recording would be feasible, and T hope that it will
now be carried out.

Suggested amendinents of the Judges® Rules and Administrative Directions

2.25 The evidence given at my Inquiry has suggested other amendments to the
present Judges® Rules and Administrative Directions:

(a) Presence of parents

Administrative Direction 4 requires that as far as practicable children
and young persons should not be interviewed except in the presence of a
parent or guardian or other independent person. The words which I
have emphasised are vague, and are apparently understood by some
police officers as giving them an unduly wide discretion. I suggest some
such words as the following:

‘Children and young persons (whether suspected of crime or not)
should only be interviewed in the presence of a parent or guardian or,
in their absence, some person who is not a police officer and is of the
same sex as the child. The only exception is where it is urgent that the
child or young person should be questioned and it is not practicable to
delay the interview tiil a parent or other independent person can be
fetched. Only in the most exceptional circumstances should a child or
young person suspected of crime be questioned under caution without
a parent or other independent person being present; if an interview
has commenced it should be discontinued as soon as the child or
young person becomes a suspect, until a parent or other independent
person can attend.’

(See also paragraph 2.26(b) below.)

(b) Questions during taking of written statement

The evidence in this case leads me to suggest that words should be added
to avoid any possibility of misunderstanding of the words “to make the

1ICmnd, 6630,
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statement coherent, intelligible and relevant”. The words used in the
1918 Judges’ Rules, Rule (7), could form a model. Questions should
relate only to what the person has actually said.

(c) Persons who ought to have been charged

Rule 1II (4) does not apply to a person who ought by virtue of principle
(d) to have been charged but who, in breach of the principle, has not been
charged (or told that he will be charged). It seems wrong that a police
officer should be abie to extend the period for gquestioning by con-
travening the principle. I suggest that Rule TII(») should be altered so
that it applies to such persons,

(d) The caution

The evidence which I have heard suggests that persons to whom the
caution is addressed often do not understand that what they are being
told is that they are under no obligation to answer questions put by the
police and will not be harming their position in any way if they do not
answer. If the law requires the administration of a caution, then the
caution should be one which is understood. The present wording seems
to assume that the person cautioned will speak (“whatever you say”),
and if the caution is immediately followed by a question in the form
“What do you want to say to me?”” the impression will be given to some
people that they are expected, or even required, to speak. This probably
cannot be entirely avoided whatever the wording, but I suggest that the
true legal position would be better conveyed by some such wording as
the following:

“You need not say anything unless you want to; but if you do
decide that you want to say anything it may be ......

Even a simple reversion to the pre-1964 formula “anything you say”,
instead of “whatever you say”, would be some improvement.

Enforcement

2.26 The sanction for breach of the Judges’ Rules ought to be certain and
regularly applied, for the reasons given by Mr Justice MacKenna in R v. Allen®
{see paragraph 15.4(c) below). At the moment it is neither. It is not even certain
that a breach of the Judges’ Rules is enough to entitle the judge in the exercise of
his discretion to exclude a confession unless the effect of the breach of the Rule is
to make the confession “involuntary™: see R v. Prager®, It appears that evidence
can only be excluded on the ground of a breach of the Administrative Direction
if the effect is to make the treatment of the person interrogated unfair or oppres-
sive: R v. Robertst. Despite the breaches committed in the Confait case, no
defending counsel invited the Judge in his discretion to exclude any of the
confessions on the ground of such breaches (though an unsuccessful attempt was
made to have Salih’s confession excluded on the ground that it was not volunt-
ary): see paragraph 15.8 below. There are two possible grounds for exclusion of

1 R v, Collier [1965] 1 W.L.R. 1470; {1965] 3 All E.R. 136; see also Conway v. Hotlen (1976)
63 Cr. App. R. 11.

2[1977] Crim. L.R. 163, But sce R v. Elliot [1977] Crim. L.R, 551,

356 Cr. App. R. 151; [1972] 1 All ER. 1114,

AThe Times, 5 May 1970; [1970] Crim. L.R. 464.
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evidence: (i) discouragement of bad practices by the police and (ii) a belief that
evidence obtained by unfair means is unlikely to be true, The evidence which I
have heard in the Confait case leads me to suggest that it shouid be made a rule
of law that no person should be convicted on the evidence of a confession ob-
tained in any of the following circumstances unless that evidence is supported by
other evidence not obtained in any of such circumstances:

(a) a confession obtained, in response to questioning by the police, by
means of a breach of the Judges’ Rules or Administrative Directions,
whether or not the effect of the breach was to make the confession
“involuntary”;

(b) a confession made by a child or young person in response to questioning
by the police without the presence of a parent, guardian or other person
not a police officer;

(¢) a confession made by a mentally handicapped person (whether or not
known to be so at the time) in response to questioning by the police
without the presence of a parent, guardian or other person not a police
officer; and

(d) an oral confession made in a police station (whether the maker was in
custody or not) of which a tape-recording is not available, (Head (d)
could obviously only be introduced if and when tape-recording is
available in all police stations.)

The evidence also leads me to make a further and separate suggestion, namely
that (whether or not my first suggestion is adopted) it should be made clear that
any breach of the Judges’ Rules or Administrative Directions may in itself
constitute a ground on which a judge may in the exercise of his discretion exclude
a confession obtained thereby, whether or not the effect is to make the confession
“involuntary” and whether or not there is supporting evidence. (If my first
suggestion was adopted the confession would be covered by (a) above if there was
no supporting evidence.) Moreover, it should not be a necessary condition for the
exercise of the discretion that in addition to a breach of the Rules or Directions
unfair or oppressive treatment should be established, though since the Rules and
Directions are presumably standards of fairness it is difficult to see how a breach
could fail to constitute unfair treatment,

Children and young persens and mentally handicapped persons

2.27 1 should make it clear that sub-paragraphs 2.26(b) and (¢) above are
intended to apply even where there was no breach of the Directions because (in
the one case) it was not practicable to have a parent or other independent
person present or (in the other) the police officer reasonably failed to detect that
the person interrogated was mentally handicapped. The protection for mentally
handicapped persons afforded by Home Office Circular No 109/1976 (sce
paragraph 16.4 below) or which would be afforded if legislation along the lines
of the Protection of Mentally Retarded Persons (Evidence) Bill introduced in the
House of Commons by Mr Price on 5 March 1975* (see paragraph 16.9 below)
were to become law, is always likely to be limited because of the genuine difficulty
for a police officer to determine whether a person is mentally handicapped. The

*0Official Report, Volume 887, columns 1486-1488.
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requirement for supporting eviderice in these two cases would not be a reflection
of any misbehaviour on the part of the interrogator, but a recognition of the fact
that protection for children and young persons and mentally handicapped
people ought not to depend on the ability of the police officer to detect mental
handicap or the practicability of securing the attendance of a parent or other
independent person,

Contemporaneous supervision of police interrogation

2.28 The Confait case provokes the question whether there should not be some
person or body of legally qualified persons independent of the police with the
duty to supervise police interrogation at least in serious cases (e.g. the category of
cases which are required to be conducted by the Director of Public Prosecutions).
There is a model for the introduction of such supervision into an adversary
system in Scotland, where (in theory at any rate) police investigations are under
the supervision of the procurators fiscal. (See paragraphs 15.14-15.18 below
where the Scoitish system is discussed in more detail.) However, the procurator
fiscal does not attend police interrogations, and protection for persons interro-
gated is largely secured by the rule of Scots law that evidence unfairly obtained
will be excluded at the trial, coupled with the fact that Scots law requires
corroboration and no one can be convicted solely on the evidence of an un-
corroborated confession. There may be other reasons for introducing the
equivalent of procurators fiscal (see paragraphs 2.42-2.44 below), but I do not
believe that this would be an effective way of affording additional protection to
persons interrogated by the police. If independent supervision is thought to be
required, a far more radical move in the direction of the French system of juges
d’instruction would be necessary. I have not investigated this possibility (see
paragraph 1.9 above). I believe that the existing rules, if strengthened in the ways
which I have suggested above, will give effective protection.

Conduict of the prosecution
2.29 The Confait case has shown that it is possible:

(2) for a prosecution to proceed through all stages up to the start of the trial
based on a time of death outside the brackets given by medical witnesses,
without any attempt to clarify the medical evidence or to discover
whether it was consistent with the case to be presented;

(b) for a prosecution based wholly (or almost wholly) on uncorroborated
confessions to proceed to trial without proper steps having been taken to
seek evidence to support or contradict the evidence of the confessions;

(c) that, although in a prosecution such as that of the three boys there are
five occasions when a dispassionate evaluation and analysis of the case
could take place (preparation of police report—consideration by the
professional officer of the Director of Public Prosecutions—committal—
perusal of brief and advice on evidence by counsel—receipt of alibi
statements), there can be no assurance that those occasions will be used
s0 as to lay bare discrepancies and weaknesses in the prosecution case;
and

(d) for the pathologist to be given no opportunity to see the other evidence
relevant to time of death and reconsider his own estimate int the light of
it.
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2.30 The Devlin Committee on Evidence of Identification in Criminal Cases
said of the cases which they were considering:

“A foreign jurist, studying the two cases on which we have to report,
might be tempted to attribute the whole trouble in both of them to the lack
in the English system of any officer of justice such as the juge d’instruction,
whose function it is to apprise himself of all the relevant facts, whether they
tell for or against the prosecution, to decide upon what charges, if any, the
accused is to be arraigned and to place all this material before the court of
trial. If there had been such an officer in Dougherty’s case, he would have
discovered well before the trial was due to begin that the accused had a cast-
iron alibi, In Virag’s case he would have unearthed material which would
have caused the prosecution’s case fo have been presented guite differently
and might, notwithstanding the apparent strength of the identification
evidence, have produced an acquittal.””*

The same suggestion might be prompted by the Confait case. The evidence
which I have heard suggests that the police do not at present see it as their duty to
initiate enquiries which might point to the fact that they had got the wrong man,
or that for some other reason the prosecution should fail. And there is nobody
outside the police who regards it as his duty to spur the police on to question
the case and to follow lines of enquiry which might be inconsistent with it.

2.31 1 have come to the conclusion that, so far from trying to make the time of
death more precise, those concerned with the investigation and prosecution, i.e.
DCS Jones, Mr Williams (the professional officer in the Department of the
Director of Public Prosecutions) — so far as he was aware of the probiem, and
Mr Du Cann (Treasury Counsel who conducted the prosecution case at the trial),
made every effort to keep it as vague as possible, The reason for this was that
they were concerned to establish a case which rested wholly or mainly on con-
fessions which could not be entirely true unless the time of death was outside the
brackets given by Dr Bain, the police surgeon, and Dr Cameron, the pathologist,
who examined the body during the early morning of 22 April 1972. I do not
believe that Dr Cameron cver made his times more precise to DCS Jones. But 1
am sure that from the start DCS Jones knew that the medical evidence pointed to
a time before midnight and that this created a difficulty in view of the time when
the fire was discovered and the boys’ statements. (Indeed he said as much in
1974: see paragraph 21,10 below.) DCS Jones took no steps to try to obtain
closer estimates of the times of death and of the ignition of the fire, which might
have made the case for the prosecution stronger but which might have made it
more difficult to establish, He accepted the statement of Mr North (the fire
expert who was called in to advise the police) that he was not able to estimate the
time of ignition of the fire. Dr Cameron qualified his estimated time
of death by words such as ‘don’t hold me to it’; DCS Jones accepted this
and, despite the glaring inconsistency between the evidence of Dr Bain and Dr
Cameron, and the unexplained gap between (a) the latest time of death given by
the two doctors and (b) the time of discovery of the fire and the apparent timing
of the events described by the three boys, he made no further enquiries of Dr
Cameron. He did not show to Dr Cameron the statements as to the state of the
body made by the firemen who discovered it or by Dr Bain, who was the first to
examine it; nor was Dr Cameron given any information about the heat in the

THC 338 (session 1975-76) paragraph 1.6.
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room; nor was he asked if he could give a more precise estimate of the latest
possible time of death. DCS Jones did not mention in the police report the
apparent discrepancies and I am far from satisfied that he raised them in
conference with Mr Williams. Mr Du Cann in my opinion was anxious to keep
the time of death open, as he in fact succeeded in doing at the trial; he certainly
did not prior to the trial take any steps to narrow down the period.

Criticism of Professor Cameron

2.32 As a pathologist retained by the coroner it was no part of Dr Cameron’s
duty to take the initiative in any matter relating to the police investigation or the
prosecution. He was never shown or told of the statements of the firemen or of
Dr Bain. I do not consider he is to be criticised for not asking for them. It was
not for him to ask for a conference, and it was not his fault that no conference
took place prior to the start of the trial. However, I find his conduct open to
criticism in the following respects:

(a) Professor Cameron admitted frankly that he was wrong not to have
taken a rectal temperature at the scene. He said that not to have done so
was entirely contrary to his own teaching and practice. He had a reason
for not doing so - namely a desire not to disturb or possibly injure the
anus by taking a temperature in the bad light at the scene; and his
ntention to take a rectal temperature at the mortuary was frustrated by
the delay in getting the body to the mortuary. But he now accepts (and
Professor Forbes, a distinguished pathologist who gave evidence at my
Inquiry, agrees) that this was not a sufficient reason. If a rectal tempera-
ture had been taken, it might well have altered the whole course of the
case.

(b) Dr Cameron did not in his report describe in detail the extent of rigor
observed by him. He said that this would not be normal in a report
prepared for a coroner, and I consider that under the system in operation
at present (see chapter 22) he is not to be criticised for not doing so.
However, I consider that Professor Cameron is to be criticised for using
in his report the phrase “rigor was commencing” without explanation
when it is apparent from the evidence he has given to me that he was
using it in a special sense—a sense which is not in my opinion the natural
meaning of the words nor one which would occur to a reader.

(c) Before writing the report for the coroner Dr Cameron revised his
opinion as to time of death from 9.45 plus or minus two hours to
6.30/10.30 p.m. Yet in his report he repeated his original estimate.
Although he believes that he told the police of his revision of the
estimate, I do not believe that he did so.

(d) According to Professor Cameron’s own evidence, he was worried when
he read the newspapers a few days after 22 April: ““my estimation of the
time of death must either have been wildly out or the house went on
fire long after death.” I find this evidence difficult to reconcile with
his evidence that the first time he realised that the time of death was
crucial was after coming out of the witness box at the Old Bailey and
with other evidence given at my Inquiry. But if he really did become
worried at an early stage then I consider that he is to be criticised for
not communicating his worries to the police. I am satisfied that he
did not do so.
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(e) If it is true {as DCS Jones said) that at the post mortem Dr Cameron
said that death could have occurred as late as 1 a.m., then he was at
fault in not correcting that statement in the light of his revision of his
estimate.

() T do not criticise Professor Cameron for the evidence which he gave
at the trial. That is outside my terms of reference. But I feel obliged to
comment on it since Sir Norman Skelhorn in his evidence before me
criticised it. Sir Norman said:

“I think the thing that basically went wrong here was that Dr Cameron
did not give evidence in the same definite and firm way, either
by way of the statement which he gave initially or when he was
giving evidence at the trial either in chief or under cross-examination,
as when he came to the reference... hearing of the Court of
Appeal—when he gave very much more definite, firm evidence . ..
it being the fact that...two other very eminent pathologists had
in the meantime also given a firm view with which he found himself
in agreement. I think that that underiay the whole trouble here.
If that firm view had been given from the word go or even if it had
been given when he saw Mr Du Cann or even if it had been given
when he gave evidence at the trial, I think that it is very likely this
Inquiry would never have been required.”

In my opinicn, Dr Cameron was not given a fair chance to consider
the time of death in the light of all the evidence available, and he was
fed by the questions put to him to express views which made it
possible for the Judge to sum up to the jury in the way he did.

Criticism of police
2.33 In my opinion the police were at fault in not going back to Dr Cameron

and asking him to consider all the evidence bearing on the time of death and to
give (if he were able to) a more precise estimate in the light of that evidence.

2.34 The first moment when they should have realised the necessity to do this
was 25 April. The matter which should have alerted them to the need to do this
was a combination of the following:

(a) the confessions, which appeared to recount a killing immediately
followed by an arson;

(b) the fact that the fire was discovered at about 1.15 a.m. and that (even
though Mr North could not estimate the time of ignition) it clearly might
well have been ignited only a short time before it was discovered;

(c) the fact that both Dr Bain and Dr Cameron had given estimates of time
of death (with whatever reservations) prior to midnight;

(d) the fact that Dr Bain and Dr Cameron were giving estimates within the
same bracket though their factual evidence as to the degree of rigor
differed; and

(e) the fact that to the knowledge of the police there was other evidence
relevant to the time of death (the evidence of the firemen) which was not
known to Dr Cameron.
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2.35 There is an obvious danger in attributing blame in the light of hindsight.
But doing my best to put myself in the position of the police at the time,
I consider-that they should have appreciated that a further opinion from
Dr Cameron was required, and shouid either have obtained it themselves or at
least raised the question specifically with Mr Williams and asked his advice as
to whether a further opinion should be sought. The discrepancy between
Dr Bain and Dr Cameron was (as Mr Du Cann said) “plain as a pikestaff™,
and anybody who looked at the papers with “half an eye and part of a mind”
could see that time was of importance right from the start,

2.36 1 believe that on 22 April (when the first ‘specrim’ was sent—see
paragraph 21.6 below) the police considered themselves justified in placing the
death before midnight. If that was their conclusion from the evidence which
they had, then it was not justifiable for them to extend the period without making
sure that the medical evidence entitled them to do so. If on the other hand they
considered (as they have told me) that the evidence was so uncertain that,
despite the estimates contained in the reports of Dr Bain and Dr Cameron,
death as late as 1 a.m. could not be excluded, then I consider that they should
have realised (in the light of the above facts) that the prosecution should not be
allowed to proceed without an attempt to make the estimates more precise, or at
least they should have sought the advice of the Director of Public Prosecutions
as to whether it should be allowed to proceed.

2.37 DCS Jones agreed that as soon as he got Dr Cameron’s report it was
apparent that “it did not marry up”: there was a gap of 1} hours between the
end of Dr Cameron’s bracket and the time (1 a.m.) at which he then believed the
fire to have been ignited. DCS Jones did not discuss this gap with Mr Williams
(though he said that he discussed with Mr Williams the discrepancy between
Dr Bain’s and Dr Cameron’s factual evidence about rigor). He agreed that this
matter ought to have been specifically mentioned in the police report or raised
orally with the Director’s professional officer, but said that he did not attach a
great deal of importance to it in view of the admissions made by the youths and
the other evidence which the police had to support the charges. Mr Davis,
Deputy Assistant Commissioner (Crime), said that he would have been alerted
by the discrepancy and would have gone back to Dr Cameron and asked if the
boys” statements were consistent with his findings. The matter should have been
brought up either in the police report or orally with the officer of the Director
of Public Prosecutions and discussed with him.

2.38 The second occasion on which it should have been plain that a further
opinion should be sought from Dr Cameron was after the statements had been
obtained from the alibi witnesses. It is true that the case was by that time in the
hands of Treasury Counsel, but I believe that the police should have raised
expressly with him the apparent contradiction between Lattimore’s alibi and
the estimates of time of death, and sought his advice.

Criticism of Mr Williams

2.39 1 have some sympathy with Mr Williams. He was under great pressure of
work. The police report did not bring to his attention the difficulties in the case.
According to Sir Norman Skefhorn he did all that was expected of him. But
I cannot absolve him from criticism. By the time that he had read the police
report and the witness statements, he had all the information which the police
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had, other than the fact that Goode had been under suspicion and had been
eliminated only after a severe interrogation by IDCS Jones. The same features
of the case which should have alerted the police to the need for further enquiries
should have alerted him.

Criticism of Mr Du Cann

2.40 Mr Du Cann expressed the view that the police were not to blame, and
generously took all the blame on himself. I asked him why the consideration
which led the Court of Appeal to quash the convictions (namely the impossibility
of reconciling the time of death with the confessions) was not brought to light
earlier, since all the facts were known long before the trial started. He said
that the fault was his in that he, having read the evidence in a certain way,
allowed the ftrial to go forward on the basis that death took place after the time
span given by Dr Cameron: he thought the evidence as to time of death was very
vague and very elastic. He said that if Dr Cameron had said {with the same
firmness as he later told the Court of Appeal) that death could not have taken
place after midnight, the trial would have taken a different course, and might
have resulted in an acquittal. He said that the blame for not teasing out of
Dr Cameron his true view was his; he went on:

“I cannot believe [the police] were at fault at all, Professor Cameron put the
time of death within a span of four hours. There is nothing in that which
requires or demands Mr Jones or Mr Stockwell to go back and make further
enquiries. It would be absurd I think to invest the police, whatever their
experience may be, with such a knowledge of trial procedure and the weighing
of the issues, including the subtleties of presentation of evidence before a jury,
that before the brief comes into my hands they have already foreseen I may
demand additional information to that which they have already got out of
" Professor Cameron. I would state in the plainest terms that they are not at
fault in any way at all.” ‘

Though Mr Du Cann must share the blame, [ do-not accept this exculpation of
the police. If the exculpation of the police was justified, then it would indicate a
grave fault in our system. I have no doubt that discrepancies of the kind which
existed here should be brought to light long before the trial. The fault at the
outset was wholly that of the police; and though the police are entitled to claim
that in the later stages the major share of the blame should rest on Mr Williams
and Mr Du Cann, it was accepted by all those who gave evidence on this aspect at
my Inquiry that the responsibility of the police does not cease when the Director
of Public Prosecutions and Treasury Counsel come on the scene.

The English and Scottish prosecution systems

. 2,41 My inquiry has been concerned with a case where the Director of Public
Prosecutions took over the prosecution within four weeks of the crime. I felt
Jjustified by my terms of reference in considering whether a change in the system
of prosecution would have made less likely the things which went wrong in the
Confait case, and I have been led on to consider the merits of the arguments in
favour of a change in the system in cases similar to the Confait case, i.c. murder
cases and others falling within regulation 1 of the Prosecution of Offences
Regulations 1946.! The evidence which I have heard has been related to that

1S.R. & 0. 1946 No 1467.
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class of case. I am not in a position to make recommendations or express
opinions about the general question of a change in the prosecution process for all
criminal cases. Many of the arguments in favour of a change relate to criminal
prosecutions where the Director of Public Prosecutions is not involved, and
where the prosecution is conducted either by the police from start to finish ( as is
true of most prosecutions in the magistrates’ courts) or by prosecuting solicitors
(or private solicitors acting for the police) and counsel instructed by them. The
Director of Public Prosecutions, when he prosecutes, does so in the discharge of
a statutory duty; he is not acting for the police or anyone else as client; the
Attorney General is the only person who can give him directions. Most of the
desiderata set out in the Justice report The Prosecution Process in England and
Wales* are already satisfied in cases where the Director of Public Prosecutions
conducts the prosecution: the Director already does (or can do) most of what the
“Department of Public Prosecutions” suggested by Justice would do. If there is
to be any general change in the direction of the Scottish system of prosecution, it
could take ithe form of an extension of the Director’s duty to prosecute so as to
cover all cases tried in the Crown Court.

2.42 1 had the benefit of the evidence of Mr Henry Herron, who was a
procurator fiscal or assistant procurator fiscal for 30 years and who for 11 years
prior to his retirement in 1976 was Procurator Fiscal in Glasgow. He gave me
valuable information about the way in which prosecutions are conducted in
Scotland. I have also studied the description of the Scottish system in Smith v.
HM Advocate?, the Second Report on Criminal Procedure in Scotland (the
Thomson Report)® published in 1975, and the speech made by the Solicitor
General for Scotland (Mr John McCluskey QC, now Lord McCluskey) at a
conference on the prosecution process held at the University of Birmingham in
April 1975.

2.43 The aspects of Scottish procedure which seem to me to be relevant to my
Inquiry are the following:

{a) There is no coroner in Scotland; the investigation of a sudden suspicious
or unexplained death devolves on the procurator fiscal. An “inquest” will
take place only if the procurator fiscal petitions for, or the Lord Advo-
cate directs, a public inquiry.

(b) Investigation by the police is under the general supervision of the
procurator fiscal who normally attends the scene of a murder and
summons the pathologist(s). Lord McCluskey said (at page 42 of the
edited transcript of the conference referred to in paragraph 2.42 above)
that: (i) in the great bulk of cases the procurator fiscal will not know
about the police investigations till they have been completed, at which
stage the police report to him; but (if) in the serious cases the procurator
fiscal will be informed at the outset and may choose personally to direct
the investigation, acting in contact with the police and giving instructions.
But (according to Mr Herron) the procurator fiscal does not tell the
police what to do, he advises them in law and sets limits fo their in-
vestigations: “He gives {the police] what they can and cannot do in law.”
He would never be present at a police interrogation.

1Report, published 1970, of a committee under the joint chairmanship of Lewis Hawser QC
and Basil (now Lord) Wigoder QC. :

21952 S.1..T. 286, 288-9.

3Cmnd. 6218,
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(c) The results of the police investigation are reported to the procurator
fiscal and it is he (advised by Crown Counsel) who decides whether
prosecution is justified and what the charges should be.

(d) There are no committal proceedings in Scotland. The procurator fiscal
precognosces all witnesses, that is to say he sees them in privaie and goes
through their evidence and prepares precognitions. The accused is not
precognosced. If a witness refuses to speak, he can be taken before the
sheriff and compelled to answer questions.

(e) Precognitions are not normally disclosed to the defence, and cannot be
referred to at the trial —indeed the witness is entitled to have them
destroyed before the trial. The defence are given a list of witnesses with
the indictment and can themselves precognosce the witnesses.

2.44 A change to a system like the Scottish, for the investigation and pro-
secution of serious crimes, might be expected to achieve a number of beneficial
effects. Whereas the Director of Public Prosecutions intervenes in a police
investigation only if his advice is requested by the police, a system like the
Scottish would give the initiative to the equivalent of the procurator fiscal, who
might see the need for early intervention by an independent legal mind in cases
where the police would not appreciate the need. A system like the Scottish would
ensure that decisions to prosecute were taken by someone who had not been
deeply involved in the investigation. It would ensure that every case was under
continuous professional supervision from the start right up to trial. It would
ensure that proper and uncommitted evaluation of the prosecution’s case at an
carly stage would always take place, and that prosecutions would not be per-
mitted to proceed with important issues unexamined.

2.45 The need for an analysis and evaluation of the case by a legally qualified
person at as early a stage as possible is amply illustrated by the Confait case.
The purpose of such evaluation should be not only to judge the narrow question
of whether there is evidence to support the prosecution’s case, but to look into
the strength and weakness of the prosecution’s case in an objective way to
determine whether continued prosecution is justifiable. If a legally qualified
person had been involved early on, he might have directed enquiries into all
those matters for whose omission the police have been criticised (see paragraph
23.12 below): the movements of Confait, the movements of the boys, the
discrepancy between Dr Bain and Dr Cameron, the time of death, the time of the
fire. Sir Norman Skelhorn was prepared to agree that this might have happened.
However, there cannot be any assurance that a legally qualified person, locking
at the position directly after the boys had made their confessions, would have
been any more likely to direct such enquiries than Mr Williams was three weeks
later. He might well, like Mr Williams and DCS Jones, have been satisfied that
the confessions made it unnecessary to seek further evidence.

2.46 Sir Norman Skelhorn expressed the view that investigation and pro-
secution were different functions, requiring different kinds of expertise, and
that responsibility for them should in principle be kept quite separate and
distinct. He expressed the view that his officers were not qualified to conduct,
supervise or take part in the process of investigation. Sir Norman would not
favour the adoption of a system under which his officers were responsible for
supervising police investigations. However, he said that;
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“The police are . . . entitled to, and in practice quite often do, seek
guidance from me as to the general lines of their investigation as opposed to
the detailed manner in which they should conduct their enquiries. This is
particularly so, for example, in complex cases of fraud or corruption, where
I may give advice as to the nature of the evidence required or the limits to be
placed on the investigation as a whole.

In addition, my guidance is sought where the police are uncertain whether
to treat a person as a witness or a potential defendant.

In cases of murder, it is rare for the police to seek my advice before they
have made an arrest and submitted their file to me.

I think it is generally desirable that in cases of complexity where there is
no necessity for immediate arrest, the police should consult me before
launching proceedings. I find that, broadly speaking, the police themselves
recognise this, but occasions have occurred where I have felt that difficulties
could have been avoided had my advice been sought before a premature
arrest was made.

Even in a case where an arrest had been made, should the investigating
officer feel that there were difficultics on which he would like advice, I
would certainly encourage him to consult the appropriate Assistant
Solicitor, despite the fact that the final police report and all witness state-
ments were not yet available.

Once I have received from the police a report and statements concerning
any criminal offence, however, T can, and not infrequently do, request
further enquiries, and the police invariably accede to such a request.

I might consider such further enquiries necessary where, for example,
there is a lacuna in the evidence necessary to prove the alleged offence,
or where the defendant has raised an alibi.”

He agreed that the present English system places great reliance on the com-
petence and integrity of the investigator up to the moment when the prosecution
comes into the hands of the Director of Public Prosecutions.

Investigation and prosecution—other Government Departments

2.47 I caused enquiries to be made into the organisation for investigation and
prosecution in other Government Departments. The questions asked were:

(a) whether the investigating officers are part of the solicitor’s department or
are a separate organisation;

(b) whether they act under the direction of the professional officer having
the conduct of a case in which a prosecution is under consideration;

(c) whether officers conducting prosecutions themselves take statements or
see witnesses; and

(d) whether decisions by Government Departments to prosecute or not are
taken by the investigating side or by the prosecuting side, and how and
by whom the decision whether to prosecute is taken.

The answers given were:

Mikistry of Agriculture, Fisheries and Food

(a) Not part of the legal department—part of an administrative division.

(b) Investigating officers act under the general direction of the lawyer with
responsibility for the conduct of the case, in much the same way as
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police officers act under the general direction of the Director of Public
Prosecutions, but no attempt is made to exercise close supervision over
them.

(¢) Prosecutions are conducted by members of the legal department, who
do not normally take statements or see witnesses (except sometimes
shortly before trial).

(d) By the administrator responsible, in the light of advice from the legal
department. (Some cases are referred to the Director of Public Pro-
secutions.)

HM Customs and Excise

(a) Separate.

{b) They normally act as purely investigating officers, submitting reports to
the appropriate technical division in headquarters, with a view to
proceedings being instituted but they might, if necessary, continue their
enquiries on lines indicated by the legal adviser allotted to the case.

(c) Not as a rule.

(d) By the Commissioners, or by civil servants acting under specific author-
ity from the Commissioners.

Department of Health and Social Security

(a) Separate.

(b) The investigating officers only act under the directions of the professional
officers dealing with the case in relation to any further enquiries that
may be necessary after it has been submitted for prosecution, or,
exceptionally, in relation to a case which is submitted for advice during
the course of investigations.

(¢) Officers conducting prosecutions do not normally take statements or see
witnesses other than outside court immediately before a hearing.
Exceptions to this are very few indeed.

(d) By the non-professicnal side of the Department.

Board of Inland Revenue

(a) Separate.

(b) The Solicitor’s Office may be consulted in the course of the investigation,
for example, as to whether there is sufficient evidence to justify submit-
ting the case to the Board, or whether further enquiries are needed, and/
or for advice as to how or what further enquiries ought to be carried out.
Matters of this kind are normally dealt with by an assistant solicitor,
and not by the professional officer who would be responsible for the
conduct of any prosecution that might later be decided on,

{¢) Once a prosecution has been ordered by the Board proofs of evidence
in the cases of professional men (accountants, solicitors etc.) are
commonly taken by a lawyer on the staff of the Solicitor’s Office.
Whenever possible, however, this is not the professional officer con-
ducting the prosecution. Otherwise all witness statements and sub-
sequent proofs of evidence are taken or prepared by officers of the
investigating bodies or (after proceedings have been ordered) by non-
professional members of the Solicitor’s Office.
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(d) By the Board.

Departments of Trade, Industry and Prices and Consumer Protection

(a) Investigating officers are part of the Solicitor’s Department (which
serves the three Government Departments jointly).

(b) They act under the direction of a professional officer.
(¢) Prosecuting officers do not themselves take statements or see witnesses.

(d) The actual decision to prosecute is taken by the administrative division
on the advice of a professional officer in the Solicitor’s Department.

Conclusion

2.48 For the reasons which I give in paragraph 1.8 above I do not consider
that I can usefully express a view as to whether a system like the Scottish should
be introduced in England and Wales. I should, however, report the conclusions
which I derive from the evidence given at my Inquiry as to improvements which
might be made in the English system on the assumption that it will continue
basically unchanged. I emphasise once again that any views which I express
relate only to those categories of case in which the Director of Public Pro-
secutions is required to “institute, undertake or carry on” the proceedings.

249 The pathologist

(a) Whenever a pathologist’s report may be relevant to a police enrquiry, it
should be prepared by a pathologist employed by the police (who may
be the same as the pathologist employed by the coroner).

(b) The police should tell the pathologist (perhaps by the use of a standard
form) the questions they are interested in.

(c) The pathologist should, prior to committal or as soon as possihle
thereafter, see the statements of all other witnesses whose factual
evidence may be relevant to time of death (where this is a material issue)
or to any other medical question. Where appropriate the pathologist
should see the statements of any alibi witnesses.

(d) Every attempt should be made to narrow and firm up estimates of time
of death.

{e) A prosecution based on a time of death outside a time bracket given by
a pathologist should not be instituted or proceeded with without going
back to the pathologist for further advice.

(f) If a pathologist is to give evidence, counsel should always have a
conference with the pathologist before the start of the trial.

(g) 1f the pathologist, as a result of {c) - (f) or for any other reason, adds to
or alters what he has said ina witness statement which hasbeen tendered,
notice should be given to the defence.

2.50 Unsupported confessions

(a) When interviewing a suspect the police should always ask at what time
events being spoken about by the suspect occurred,

(b) The police should always look for evidence to support or contradict a
confession. The police report to the Director of Public Prosecutions
should always mention what steps have been taken and the result.

29



(¢) So long as there is no supporting evidence for a confession, the police
should not automatically conclude their enquiries on the assumption
that the confession is true but should continue other enquiries until they
are satisfied that all alternatives have been excluded.

(d) When the only evidence is an unsupported confession, the pohce should
consult the Director before charging.

() When consulted by the police in such a case, the Director’s professional
officer should apply his mind not only to the question whether there is a
prima facie case against the person whom it is proposed to charge, but
also to the question whether there are or have been other actual or
potential suspects, and what, if any, further enquiries should be made by
the police before a decision to charge is taken.

2.51 The police report

(a) Between receipt by the Director of Public Prosecutions of the preliminary
application for legal aid (form 153) and the full application (forms
153 AA, AB and AC) the Director, though technically responsible, has
not sufficient information to exercise any effective supervision over the
case. This period should be made as short as possible, and the police
should accept that during it they must continue their enquiries as
necessary and deal with any new material which may come in. They
should avail themselves readily of the Director’s invitation to seek his
advice in advance of the submission of the police report.

(b) The police report should draw attention to points which might tell
against the prosecution case as well as to those which tend to support it.
It should mention any difficulties in the case, and any discrepancies in
the prosecution evidence. It should mention any serious suspects who
were eliminated by the police.

2.52 The Director of Public Prosecutions .
(a) The Prosecution of Offences Regulations 1946* require revision.

(b) The demands made of the Director’s professional staff are excessive. If
they are to perform their task properly, their work should be reduced.
Unless the volume of crime diminishes, this will require an increase of
professional staff.

{c) On receipt of the police report the Director’s professional officer should
analyse and evaluate the totality of the evidence in a critical way, not
confining his attention to the question whether there is evidence to
support the charge, but considering also whether further police en-
quiries should be made before the case should be allowed to proceed,
and whether there are any other reasons why it should not continue.

(d) The Director’s professional officer should continue to maintain an
active supervision over the case after committal and after the brief has
gone to counsel. He should attend any conference held with counsel.
Where statements of alibi witnesses are obtained, he should re-examine
the whole case in the light of those statements, and consider what
instructions should be sent to counsel. Normally instructions should be

1S.R.& O. 1946 No 1467. ,
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sent to advise generally on the whole case in the light of the statements
of the alibi witnesses.

(2) In any case in which there are difficulties or discrepancies in the pro-
secution evidence, or which rests wholly or mainly on an unsupported
confession, the Director should ask for a full committal with viva voce
evidence.

2.53 Editing of witness statements and disclosure to the defence

(a) Any excision of material from a witness statement should be treated as
‘editing’ for the purpose of the practice direction (see paragraphs
29.1-29.10 below). Fresh statements excluding material contained in
earlier statements should not be taken by the police for use at committal
proceedings.

(b) There should be uniform and binding rules about disclosure to the
defence of witness statements (other than those tendered). I suggest
some such rules as those contained in sub-paragraphs (c) to (i) below,
which I believe would be acceptable to all or most of those who gave
evidence on this topic before me. I have framed my suggestion in terms of
counsel-to-counse! disclosure but it may be difficult to ensure that
statements are disclosed early enough if disclosure continues tc be on a
counsel-to-counsel basis, and some other basis may be inevitable.
Special arrangements would have to be made for unrepresented de-
fendants.

(c) All statements taken by the police should be disclosed by prosecuting
counsel to defence counsel in the absence of any special reason to the
contrary. The rule should apply to all the three categories mentioned in
paragraph 29.22 below.

(d) Special reasons might include national security, the safety of the witness,
the interests of justice, the possibility of intimidation of a witness,
anything (such as a special relationship between the defendant and the
witness concerned) which might lead to a belief that an attempt might be
made to mislead the court.

(¢) The statement of a witness whom it is believed the defence will call may
be withheld. But as soon as it becomes clear that the witness is not going
to be called by the defence the statement should be disclosed.

(f) Disclosure should not normally be subject to conditions, but counsel
may impose a condition that the statement is for counsel’s use only.
Such a condition should be imposed only on grounds analogous to
those set out in {d).

(g) No statement should be withheld or condition imposed except on a
ground which the person withholding the statement or imposing the
condition is prepared to defend before a judge; and there should be
machinery under which, in the event of an objection by the defence, the
question whether a document has been properly withheld or condition
propetly imposed can be determined by a judge.

(h) A time limit should be laid down for disclosure which would ensure
that the defence received the statements a reasonable time before the
start of the trial. There should be an effective penalty for late disclosure,
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e.g. the right (unless the judge otherwise directs) to an adjournment with
the costs thrown away falling on the prosecution if the defence are
prejudiced by late disclosure.

Disclosure should be made whether or not the defence ask for it. Any
other rule will put unrepresented defendants, and defendants represented
by inexperienced solicitors or counsel, at a relative disadvantage.
Moreover, there may be cases where defence counsel reasonably but
wrongly believe that there is no point in asking, whereas there are in
fact statements in the possession of the prosecution which would help
the defence.
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PART 1T

CHAPTER 3

CHRONOLOGICAL SUMMARY

Date
1972

22 April

Time
1.21 a.m.,

1.23 a.m.
about 1.30 a.m.
1.30 a.m.

about 1.35 a.m.

by about 2 a.m.
2/2.10 am.
2/2.40 am.
2.30/3 a.n.
3.45/4 a.m.

3.45 am,
about 4 a.m.

6.30 a.m.

8 a.m.
79 a.m. onwards

5.50-6.10 p.m.

24 April a.m.

2.50 p.m.

after 3 p.m.

Call about fire at 27 Doggeit Road
received at Lewisham Fire Station,

First fire unit reaches fire,

First police officers reach fire.

In Piassy Road, PC Cumming and PC
Hewison stop Leighton and Salih who
have just burgled shoe repair shop in
Sangley Road, and take them to Catford
Police Station.

Confait’s body discovered in upstairs
back room at 27 Doggett Road.

Fire extinguished.

Dr Bain, divisional police surgeon,
arrives at 27 Doggett Road and examines
body.

DI Stockwell arrives at 27 Doggett Road.
Mrs Leighton and Mrs Salih to Catford
Police Station.

Dr Cameron arrives at 27 Doggett Road
and examines body.

Leighton and Salih released from Cat-
ford Police Station.

DCS JYones arrives at 27 Doggett Road.
Post mortem examination of Confait’s
body begins at Lewisham Public Mor-
tuary.

Post mortem finishes.

Winston Goode at Lee Road Police
Station; interviewed by DCS Jones and
statement taken by TDC Gledhill.
Goode examined by Dr Bain; later
released.,

Mr Lattimore and Colin Lattimore go
to London for appointment with solicitor
at 11.30 a.m. Return about 3 p.m.

Fire reported at | Nelgarde Road
(started by Leighton and Salih—
observed by Colin Laitimore).
Leighton, Salih and Lattimore togsther
in Ladywell Fields: play with javelins;
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Date
24 April

Time
about 3.30/45 p.m.
about 5 p.m.
after 5 p.m.
about 5.20 p.m.

about 5.40 p.m.
onwards

about 5.45 p.m.

before 6 p.m.

6-6.55 p.m.
7.05-7.35 p.m.
7.40-8.05 p.m.

about 7.50 p.m.

about 9 p.m.

9.15 p.m.
9.30-10.10 p.m.
about 10/10.30 p.m.

10.15-10.40 p.m.

set fire to storage shed;

and start fire at Catford Bridge Station.
Mr and Mrs Lattimore to Sidcup.

PC Cumming stops and questions
Lattimore in Nelgarde Road; goes with
him to 146 Doggett Road (Mrs Jewell’s)
where he is joined by DC Bresnahan;
they find Leighton and Salih in the
house and take all three boys to Lewis-
ham Police Station where they arrive,
probably between 5.30 and 5.40 p.m.

Lattimore (and later Leighton and Salih)
questioned by DC Bresnahan and TDC
Woledge at Lewisham Police Station,
DCS Jones informed that the boys have
made admissions about a fire in Doggett
Road. '

Mrs Leighton tells Michael Lattimore
of arrest.

Tke three boys taken to Lee Road Police
Station in separate cars by DS Cheval,
DC Bresnahan and TDC Woledge,
arriving at about 6 p.m.

DCS Jones and DI Stockwell interview
Lattimore.

DCS Jones and DI Stockwell interview
Leighton.

DCS Jones and DI Stockwell interview
Salih.

Mr and Mrs Lattimore return from
Sidcup and are told by Michael to go to
Lewisham Police Station; there re-
directed to Lee Road Police Station and
arrive there about 8.15 p.m.; told by
DCS Jones to go off and get refreshment.

Mrs Leiglton arrives at Lee Road Police
Station; Mr and Mrs Lattimore return.

Confrontation between the three boys,
Mr Lattimore senior and Mrs Leighton.

Colin Lattimore makes written statement
in presence of his father.

WDS Mays visits Mrs Salih, who
declines to attend police station,

Leighton makes written statement in
presence of his mother.
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Date
24 April

25 April

27 April

27 April-
7 June
28 April

2 May
11 May

16 May
16/18 May
19 May
24 May

26 May

Time
10.45-11.13 p.m.

about 11.15 p.m.

about 11.30 p.m.
12.50-1.30 a.m.

2 a,m. onwards
10.10 a.m. onwards
12.20-1.55 p.m.

1.45-2 p.m.

after 2.15 p.m.

4.22 p.m.

DS Grepg takes statements of satis-
faction from Mr Lattimore senior and
Mrs Leighton.

WDS Mays collects Mrs Ferid (inter-
preter) and they go to Mrs Salil’s house
to fetch her to Lee Road Police Station.
Mrs Salih arrives at Lee Road Police
Station,

Salih makes written statement in pre-
sence of his mother and Mrs Ferid.
DCS Jones shows exhibits (flex and
heater) to the three boys separately.
Leighton takes part in experiment with
‘keys’ (see paragraph 23.9 below).

The three boys medically examined by
Dr Bain.

The three boys charged with the murder
of Confait and arson at 27 Doggett
Road.

Boys appear before Woolwich magis-
trates and are remanded in custody.
Winston Goode found in dazed and
shocked condition in Doggett Road and
taken to Lewisham Hospital.

Goode in Bexley Hospital with confu-
sion and depression,

Preliminary application (form 153) by
police to Director of Public Prosecutions
(DPP) for legal aid.

Form 153 received by DPP.

Full application (form 153 AA) by
police to DPP for legal aid, together with
police report (form 153 AB), other
supporting information (form 153 AC),
statements and schedule of exhibits.
Form 153 AA etc. received by DPP.
Conference between DI Stockwell and
Mr D G Williams, the DPP’s pro-
fessional officer.

DPP instructs police to drop murder
charge against Salih.

Statements of prosecution witnesses
served on defence solicitors.

The three boys further charged with
arson at Ladywell Fields; and Leighton
and Salih with burglary at shoe repair
shop in Sangley Road.
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Date Time
2 June

8 June

9 June
15 June
16 June

19 June
28 June

29 June

11 July

17 July

19 July

Committal for trial at Woolwich Magis-
trates’ Court; charges:

(a) murder of Confait (Leighton and

Lattimore—charge against Salih

dropped);

(b) arson at 27 Doggett Road (all
three);

(c) arson at Ladywell Fields (all
three);

{d) burglary in Sangley Road (Leigh-
ton and Salih).

{Mr Williams represents the prosecu-
tion.)
Alibi notice on behalf of Salih.
Alibi notice on behalf of Lattimcre.
Further alibi notice on behalf of Salih.
Alibi notice on behalf of Leighton.
Police send further police report to DPP.

Brief to Treasury Counsel (Mr H C
Pownall and Mr R D L Du Cann) with
police report, statements, schedule of
exhibits, notices of alibi, and observa-
tions (instructions).

Mr Du Cann sends draft indictment and
list of witnesses to DPP; charges in
indictment:
(a) murder of Confait (Leighton and
Lattimore);
(b)Y alternative counis of arson at
(¢) f 27 Doggett Road (all three);
(d) burglary in Sangley Road (Leigh-
ton and Salili); and
(¢) arson at Ladywell Fields (all
three).
Further notice of alibi on behalf of
Salih.

Mr Du Cann sends advice on evidence
to DPP.

Notice of further evidence sent to
solicitors for the three defendants,
together with Hist of names and addresses
of material witnesses not to be called by
the prosecution.

DPP refuses request from = Salih’s
solicitors for copies of witness state-
ments of material witnesses not to be
called by the prosecution.
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Date Time
4 August

8 August
11 September
15 September

October

7 late October

30 October

I November

2 November

24 November

Police send further police report (dated
2 August) to DPP enclosing inter alia
statements taken from alibi witnesses.

Further police report dated 2 August sent
to counsel.

Police send further police report (dated
"8 September) to DPP,

Further police report dated 8 September
sent to counsel.

Mr Pownall returns brief; Mr Du Cann
instructed to appear at trial leading
Mr John Bevan.

Conference between Mr Du Cann and
DCS Jones (? and DI Stockwell).

Note from DPP to counsel; advice given
orally (service of further witness state-
ments).

Trial opens before Mr Justice Chapman,
Pleas of not guilty to murder (Leighton
and Lattimore) and arson (all three) at
27 Doggett Road; guilty to burglary in
Sangley Road (Leighton, Salih); and not
guilty (Lattimore), guilty (Leighton,
Salih}) to arson at Ladywell Fields.

Mr Du Cann has conference with Dr
Cameron. Dr Bain and Dr Cameron
give evidence.

Leighton found guilty of murder and
Lattimore of manslaughter on ground of
diminished responsibility,

Leighton, Salih and Lattimore found
guilty of arson at 27 Doggett Road.
Lattimore found guilty of arson at
Ladywell Fields.

Sentences:

(a) Leighton (murder)—to be detained
during Her Majesty’s Pleasure;

(b) Salih (arson at 27 Doggett Road,
three other offences taken into
consideration}—to be detained for
four years;

(c) Lattimore (manslaughter)—to be
detained at Rampton Hospital
with a restriction order without
Himitation of time.

No separate sentences imposed for the
other offences.
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Date Time
December

1973
26 July

6 November
onwards

27 November
14 December

1974
22 May

16 July
onwards

13 September |
30 December |

1975
18 June

6,7 and 9
October

17 October

28 November

Applications for leave to appeal lodged,
by Leighton against conviction, by
Lattimore against conviction and sen-
tence, and by Salih against sentence only.

Applications refused by Court of Appeal
(Lord JYustice James, Mr Justice Shaw,
Mr Justice Phillips).

Investigation by DCI Locke under
section 49, Police Act 1964, into allega-
tion that Lattimore had been physically
assaulted by TDC Woledge.

DCI Locke’s report referred to DPP.

DPP informs Mr Lattimore senior that
the evidence is not such as to justify
criminal proceedings.

Goode commits suicide by cyanide
poisoning.

Further police enquiries requested by
Home Office, and conducted by DCS
Hensley.

Reports by DCS Hensley sent to Home
Office.

Reference- by Home Secretary under
section 17(1)(a) of the Criminal Appeal
Act 1968.

Hearing in Court of Appeal (Lord
Justice Scarman, Lord Justice Ormrod,
Mr Justice Swanwick).

Judgments of Court of Appeai:

() quashing convictions for murder
(Leighton), manslaughter (Latti-
more) and arson at 27 Doggett
Road (Leighton, Salih, Laftimore)
as being unsafe and unsatisfactory;
and

(b) giving absolute discharge on
charges of arson at Ladywell
Fields (all three) and burglary in
Sangley Road (Leighton and Salih).

Warrant by Home Secretary and
Attorney General requiring Sir Henry
Fisher to inquire into the circumstances
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Date Time
28 November (contd)

19 December

1976
16 February

23 February

27 May
29 June

6 September —
2 December

27 September

leading to the trial of Colin George
Lattimore, Ahmet Salih and Ronald
William Leighton on charges arising out
of the death of Maxwell Confait and the
fire at 27 Doggett Road; and to report.

Preliminary hearing.

Substantive hearing (due to begin on
15 March) postponed indefinitely, after
consultation between Sir Henry Fisher,
the Home Secretary and the Attorney
General, to enable a further police
investigation to be made into Confait’s
death.

Mr James Fryer, Assistant Chief Con-
stable, West Mercia Constabulary,
begins investigation.

Mr Fryer submits report to DPP.
Attorney General (having concluded
that the evidence did not justify any
criminal proceedings) and Home Secre-
tary invite Sir Henry Fisher to resume
Inquiry.

Substantive hearing.

Parliamentary Commissioner for Ad-
ministration reports to Mr Christopher
Price MP rejecting complaint against
Home Office by Leighton, Salih and
Lattimore about delay in referring case
to Court of Appeal and about the
arrangements for the investigation of the
circumstances surrounding Goode’s
death and Lattimore’s allegation of ill-
treatment by the police.
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PART I
CHAPTER 4

THE SCENE

4.1 Doggett Road SE6 is in the London Borough of Lewisham. It starts, at
the south end, from Catford Road, about 150 yards west of Catford Broadway
and just east of Catford Bridge Station, and runs northwards for some 660 yards
to a park and playing fields known as Ladywell Fields, where it turns to the
right for a few yards to join Silvermere Road. On its east side there are small
terrace houses built apparently about the turn of the century which are for the
most part well-kept and appear to be in good condition; halfway along there is
a school. For most of the length of Doggett Road there are no houses on the
west side, since it runs immediately alongside the railway line between Catford
Bridge and Ladywell Stations on the British Rail Southern Region route from
Charing Cross to Sanderstead. But at the south end there are on the west side of
Doggett Road two shorter rows of terrace houses, numbered 1 to 3a and 5 to 27
(odd) respectively, which back on to Catford Bridge Station and the railway.
The northernmost house in these rows is number 27, immediately north of which
there is a builders’ yard.

4.2 Parallel to Doggett Road on the east is Nelgarde Road, lined on both
sides (except where the school backs on to it) by terrace houses similar to those
in Doggett Road. A road called Holbeach Road runs across from the railway
about halfway up Doggett and Nelgarde Roads, and continues eastwards to
Rushey Green, a distance in all of about 370 yards. On the east side of Rushey
Green there is a one-way road system consisting of Brownhill Road (eastbound
traffic), Plassy Road (southbound) and Sangley Road (westbound) which then
meets Bromley Road and Rushey Green. In Brownhill Road, just opposite the
end of Plassy Road, there is a Salvation Army citadel and youth club. In Sangley
Road, on the east side of the junction with Plassy Road, there was in 1972 a
small shoe repair shop called E.T.S. Shoe Repairs.

4.3 At page 42 there is a map of the area. The distance from 27 Doggett Road
to the Salvation Army youth club by the shortest route is nearly 700 yards, and
from 27 Doggett Road to the shoe repair shop is approximately 635 yards.

4.4 27 Doggett Road consists of three floors, which I will call the basement,
ground floor and first floor (though strictly the basement is a semi-basement
and the ground floor is raised somewhat above ground level). At the front of
the house in April 1972 there were two entrances, the front door, which is at
the top of a flight of nine steps and opens on to the ground floor, and another
door which was sideways-on beneath the front steps and which opened into the
basement. On the north side of the house, between it and the builders’ yard,
there was an alley leading to a yard at the back of the house, from which a
second door opened into the basement. At the basement level a passage ran from
the door at the front of the house to the back door; the left-hand side of the
passage as one went from the front towards the back was against the party wall
with number 25; on the right-hand side of the passage there were doors leading
to a front room and a back room, then a flight of stairs leading to the ground
floor and then, under the stairs, a cupboard and a bathroom. The passage from
the front door to the rear door was 33 feet long, and nowhere more than 5 feet
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4 inches wide. The staircase to the ground floor contained 14 steps and was about
2 feet 4 inches wide. On the ground floor there was a similar passage from front
to back, with a front room and back room giving on to it, a staircase to the first
floor, and a toilet at the back. On the first floor there were a front room and
a back room over the corresponding rooms on the ground floor. The dimensions
of the first floor back room were approximately 12 feet 8 inches by 11 feet 6inches
though a chimney breast protruded some 10 inches from one of the longer
walls. A plan of the house is at page 43, and a photograph of the exterior is at
page 44.

4.5 ‘The Black Bull’ and ‘The Castle’ public houses were not far away from
each other in Lewisham High Street, approximately a mile by road from 27
Doggett Road.

4.6 Lewisham Police Station is in Ladywell Road, close to its junction with
Lewisham High Street, also nearly a mile from 27 Doggett Road. Lee Road
Police Station is in Lee High Road, about 24 miles by main road from the scene
of Confait’s murder.
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Map of the Catford area

LADTWELL FiELOS

Scale = e e wmms feet approximately
0 100 300 500

LEGEND
A 27 Doggett Road
B 25a Westdown Road Mrs Leighton’s house
C Catford Bridge Railway Station . Fire on 24 April 1972
D Rathway Tavern Public House
E 1 Nelgarde Road Fire on 24 April 1972
F 16 Nelgarde Road Mr & Mrs Lattimore’s house
G 20 Neigarde Road Mrs Pendrigh’s house
H 49 Nelgarde Road Mrs Salih’s house
1 146 Doggett Road Mrs Jewell's house
J Sports Pavilion, Ladywel! Playing Fields ... Fire on 24 April 1972
K Salvation Army Halls
L Shoe repair shop
M Catford Bus Garage
N ABC Cinema
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PART H
CHAPTER §

DRAMATIS PERSONAE

Confait

5.1 Maxwell Thomas Berty Confait was born in the Seychelles Islands in
1945, so that at the time of his death in April 1972 he was aged 26. He spent his
childhood in the Seychelles and in Nairobi, Kenya, and in 1963 at the age of 17
or 18 he came to England. From 1968 {or earlier) Maxwell Confait was a passive
homosexual; he used to wear female clothing and he had homosexual relation-
ships with a number of men; he was known as “Michelle ”* and I shall on occas-
ions refer to him by that name. In 1969 he is said to have attempted suicide. He
became a homosexual prostitute, and from 1970 onwards had a number of
convictions for importuning in the West End of London. On 23 October 1970
he was convicted at Bow Street Magistrates’ Court of importuning and given a
conditional discharge for two years. On 31 October 1970 at Marlborough
Street Magistrates” Court he was again convicted, and fined £20. On 1 July 1971
he was again convicted at Marlborough Street and given a sentence of three
months’ imprisonment suspended for three years. On 24 September 1971 he was
again convicted at Marlborough Street and sentenced to two months’ imprison-
ment and the suspended sentence was activated. On coming out of prison in
January 1972 he lived for a time with his mother and in February 1972 he rented
the rear upstairs room of 27 Doggett Road, which belonged to a man called
Winston Goode (whom he had first met in 1969 or 1970), and went to live
there, It was in that house that he met his death. For some time prior to his
death he had been drawing unemployment benefit. At the time of his death
Confait was awaiting trial for importuning on 6 February 1972,

5.2 Confait was a well-known figure in the area surrounding Doggett Road.
He used to go about dressed in women'’s clothing, or in men’s clothing carrying
a handbag. One of the fire officers then stationed at 259 Lewisham High Street
said that Confait was known locally by the nickname of “Handbag”. Confait
frequented two public houses in Lewisham High Street, “The Black Bull’
(till it was closed down sometime between December 1971 and February 1972)
and ‘The Castle’, and was well known to the regulars, He had many friends and
associates, with some of whom he carried on sexual relationships: among them
were the witness whom I refer to as Mr B X whose sexual relations with Confait
started in late 1970; his brother, Mr A X, who first met Confaitin 1971 but did
not form a close relationship with him till 1972—in the last three or four weeks
of Confait’s life Mr A X was visiting him frequently for sexual purposes and on
one occasion spent the night with both his brother (Mr B X) and Confait at
27 Doggett Road (see paragraphs 14.2-14.8 below); a Mr C Y with whom
Confait was in love, but who was in prison from Aungust 1971 until after Con-
fait’s death; a Mr D Z (whom Confait first met on 27 March 1972) and a man
named Terry, with both of whom Confait had sexual relations. According to
Goode, Terry had stayed the night with Confait at 27 Doggett Road on both
10 and 11 April. Mr D Z also associated with Mr A X.

Goode
5.3 Winston McMillan Goode (also known as John Goode) was born in

45



Jamaica in 1939, so that at the time of Confait’s death he was 33 years of age,
He had a wife, Lilian Millicent, then aged 32, and fivé children, three girls aged
11, 2 years and 5 months, and boys aged 10 and 8. The two eldest are called
Pauline and Colin. In April 1972 the whole family was living at 27 Doggett Road,
but for about a year relations between Mr and Mrs Goode had been bad and
Winston Goode had been living separately in the house from his wife and family.
Mrs Goode and the children lived in the two rooms on the ground floor, while
Winston Goode lived in the front basement room. The back room in the base-
ment was the kitchen, which was used in common by the family and by tenants
or lodgers living in the first floor rooms. From November 1971 the first floor
front room was let to a man named Alves Parchment. From December 1971 to
February 1972 the first floor back room was let to two girls. In April 1972 the
tenants were Confait in the back room and Parchment in the front room.

5.4 Winston Goode also engaged in homosexual activities. From about 1971
Goode started to wear make-up and women’s clothes in imitation of Confait. He
and Confait were friends, and Confait often prepared meals for both of them in
the basement kitchen at 27 Doggett Road, which they ate together. Goode and
Confait used to visit “The Black Bull’ and ‘The Castle’ toget