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Scope of this consultation
Topic of this consultation

This consultation seeks views on the attached drafts:

e Rules of Procedure: Competition and Markets Authority Competition Act 1998
Rules, and

e CMA guidance document: Competition Act 1998: Guidance on the CMA’s
investigation procedures in Competition Act 1998 cases.

This consultation and the accompanying draft guidance have been drafted by the
Competition and Markets Authority (CMA) Transition Team which has been
appointed by the CMA Chair Designate and Chief Executive Designate, and consists
of individuals from the Office of Fair Trading (OFT), the Competition Commission
(CC) and elsewhere.*

The Transition Team, on behalf of the CMA and in consultation with OFT and CC
proposes to issue the draft Rules of Procedure and guidance in relation to reforms to
the Competition Act 1998 (CA98) investigation regime introduced by the Enterprise
and Regulatory Reform Act 2013 (ERRA13), which will come into force on 1 April
2014. These documents reflect the principal administrative and legal changes to the
application and enforcement of competition law under Chapter | and Chapter Il of the
CA98 in the United Kingdom.

The draft Rules of Procedure (to be implemented by way of secondary legislation
that will be prepared by the Department of Business, Innovation and Skills) outline
the CMA’ functions and procedures when investigating suspected infringements of
the prohibitions under Chapter | and Chapter Il of the CA98 and/or Article 101 and
102 of the Treaty on the Functioning of the European Union. Subject to limited
exceptions set out in Rule 1(4), these procedures apply equally to the sectoral
regulators when they apply and enforce the CA98 within their respective sectors.?

! Pending formal creation of the CMA on 1% October 2013, the OFT and CC act on behalf of the CMA
through the Transition Team.

% Certain sectoral regulators have concurrent powers with the CMA to apply and enforce the Chapter
and Chapter Il prohibitions in the CA98 and Articles 101 and 102 of the TFEU within their respective
regulated sectors. These sectoral regulators also have concurrent competition law powers in respect
of market studies and investigations under Part 4 of the EAO02. The regulated sectors are, as at the
date of publication of this consultation, communications and postal services, gas, electricity,
healthcare services, railways, air traffic and airport operation services, water and sewerage. The list
may change from time to time if further sector regulators are given concurrent powers. Further detalil
is available in the CMA guideline [Regulated Industries: Guidance on concurrent application of



However, the draft guidance is limited to the use by the CMA of its powers under the
CA98, and does not cover the policy of the sectoral regulators with concurrent
powers to apply and enforce competition law in relation to their respective
responsibilities regarding the application and enforcement of Chapter | and Chapter
Il of the CA98 and/or Article 101 and 102 of the Treaty on the Functioning of the
European Union (TFEU) in the United Kingdom.

Geographical scope

There is no specific geographical dimension to this consultation.

How to respond

We would welcome your comments on any aspect of the guidance contained in this
document. In particular, your feedback is sought on the specific questions indicated
in this document, and summarised at Section 5 of this document. Please respond to
as many questions as you are able and provide supporting evidence for your views

where appropriate.

You can respond to this consultation:

By email to cmaconsultation@bis.gsi.gov.uk

By post to:

The BIS CMA Transition Team on behalf of the CMA
(c/o Easha Lam)

Department for Business, Innovation and Skills

3" Floor, Orchard 2

1 Victoria Street

London

SW1H OET

When responding to this consultation, please state whether you are responding as
an individual or whether you are representing the views of an organisation. If
responding on behalf of an organisation, please make it clear whom the organisation
represents and, where applicable, how the views of members were assembled.

competition law to regulated industries [CMA10con] — currently in draft and being consulted on]
(available at: [www.gov.uk/cmal).
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Please also indicate whether you are happy for your response to be made available
on the CMA's website. Further information regarding our use of data received during
this consultation is provided below.

Enquiries

If have any questions relating to this consultation please contact Easha Lam on the
email address above or by telephone on 020 7215 2044.

Closing date

Responses should be received by 5pm on 11 November 2013.

Next steps

The Transition Team will consider the responses to this consultation document and
make amendments to the guidance where appropriate. The CMA Board (once
established) will make the decisions on the matters being consulted on and the
content of the final guidance, to be published in advance of 1 April 2014.

Compliance with the Cabinet Office Consultation Principles

This consultation complies with the Cabinet Office Consultation Principles. A list of
the key criteria, along with a link to the full document, can be found at Annexe A.

Consultation period

The deadline for responses to this consultation is eight weeks. While this represents
an expedited consultation period, we note that the in-depth Government consultation
exercise which led to the decision to create the CMA asked a number of questions
and yielded a number of valuable responses on issues related to-this consultation,
which have informed the proposed approach to the draft Rules of Procedure
(Competition and Markets Authority Competition Act 1998 Rules) and draft guidance
(Competition Act 1998: Guidance on the CMA’s investigation procedures in
Competition Act 1998 cases). Furthermore, the timetable for the formation of the
CMA requires that consultation on numerous proposed guidance documents be
carried out within a very short period of time. We feel that, given these
considerations, the eight week consultation period is an appropriate one to obtain
responses from interested parties.

Feedback about this consultation

If you wish to comment on the conduct of this consultation or make a complaint
about the way this consultation has been conducted, please write to:



Mr John Conway

Department for Business, Innovation and Skills
Consultation Coordinator

1 Victoria Street

London

SWI1H OET

Telephone John on 020 7215 6402 or e-mail to: john.conway@bis.gsi.gov.uk.
Data use statement for responses

Personal data received in the course of this consultation will be processed in
accordance with the Data Protection Act 1998. Our use of all information received
(including personal data) is subject to Part 9 of the EA02. We may wish to publish or
refer to comments received in response to this consultation in future publications. In
deciding whether to do so, we will have regard to the need for excluding from
publication, as far as that is practicable, any information relating to the private affairs
of an individual or any commercial information relating to a business which, if
published, would or might, in our opinion, significantly harm the individual's interests,
or, as the case may be, the legitimate business interests of that business. If you
consider that your response contains such information, that information should be
marked 'confidential information' and an explanation given as to why you consider it
is confidential.

Please note that information provided in response to this consultation, including
personal information, may be the subject of requests from the public for information
under the Freedom of Information Act 2000. In considering such requests for
information we will take full account of any reasons provided by respondents in
support of confidentiality, the Data Protection Act 1998 and our obligations under
Part 9 of the EAQ02.

If you are replying by email, these provisions override any standard confidentiality
disclaimer that is generated by your organisation's IT system.

CMAS8con
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1

INTRODUCTION

Background

Statutory changes to the United Kingdom competition regime

11

1.2

The CMA will be established under the ERRA13 as the UK’s economy-wide
competition authority responsible for ensuring that competition and markets
work well for consumers. On 1 April 2014, the functions of the CC and many
of the functions of the OFT will be transferred to the CMA and these bodies
abolished. The CMA’s primary duty will be to promote competition, both
within and outside the UK, for the benefit of consumers.

The CMA will have a range of statutory powers to address problems in
markets:

e under the EA02, the CMA will be able to investigate mergers which could
potentially give rise to a substantial lessening of competition and specify
measures which the merging parties must take to protect competition
between them while the investigation takes place

e the EAO02 will also enable the CMA to conduct market studies and
investigations to assess particular markets in which there are suspected
competition problems, and to require market participants to take remedial
action which the CMA may specify

¢ the CMA will have powers to enforce a range of consumer protection
legislation (either directly or through Part 8 of the EA02) and to bring
criminal proceedings under the Consumer Protection from Unfair Trading
Regulations 2008

¢ the CMA will also take on the CC’s powers and duties in relation to the
conduct of appeals regarding regulatory determinations such as under
section 193 of the Communications Act 2003

e the CMA will also be able to bring criminal proceedings against
individuals who are suspected of having committed the cartel offence
under section 188 of the EA02, and

[CMACon8 1



¢ finally, under the CA98 the CMA will be able to investigate individual
undertakings or groups of undertakings to determine whether they may
be in breach of the UK or EU prohibitions against anti-competitive
agreements and abuse of a dominant position.

1.3 The ERRA13 implements a number of enhancements to these statutory
powers (compared to the powers available to the CC and OFT) in order to
improve the robustness of decision making, increase the speed and
predictability of the CMA’s activities and strengthen the UK’s competition
regime as a whole.?

1.4  The Transition Team has produced a series of draft guidance documents to
assist the business and legal communities and other interested parties in
their interactions with the CMA and is consulting publicly on them.

Purpose of this consultation

Introduction

15 The ERRA13 introduces a number of changes to the CMA’s powers to
investigate and enforce suspected infringements of the CA98. The purpose
of this document is to consult on the proposed approach to the use by the
CMA of new investigation and enforcement powers under the CA98 as set
out in the draft publications set out at:

¢ Annexe B of this consultation — draft Rules of Procedure: Competition
and Markets Authority Competition Act 1998 Rules (Draft CMA CA98
Rules), and

e Annexe C of this consultation — CMA draft guidance: Competition Act
1998: Guidance on the CMA'’s investigation procedures in Competition
Act 1998 cases (Draft CMA CA98 Guidance)”.

1.6 Details of the changes introduced by the ERRA13 are also outlined in
Section 2 of this consultation document.®

¥ An overview of the changes is contained in Towards the CMA (CMAL), available at:

www.gov.uk/cma.
* The amendments made to the OFT CA98 Procedural Guidance which are the subject of this
consultation are shown in underline and strikethrough text in the Draft CMA CA98 Guidance.
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Draft CMA CA98 Rules

1.7 The CMA may make rules about procedural and other matters in connection
with the application and enforcement of the prohibitions under Chapter | and
Chapter Il of the CA98 and Articles 101 and 102 of the TFEU under section
51 of the CA98. The Draft CMA CA98 Rules are published by the CMA
under section 51(3) of the CA98 (and are the CMA’s equivalent procedural
rules as the OFT’s current procedural rules®).

1.8 The Draft CMA CA98 Rules are designed to outline procedural rules that the
CMA will follow when investigating and enforcing competition law under the
CA98.” Businesses and their advisers should read them in conjunction with
the Draft CMA CA98 Guidance, which provides additional detail on the
CMA'’s proposed procedures in respect of CA98 investigations.

Draft CMA CA98 Guidance

1.9 The Draft CMA CA98 Guidance forms part of the advice and information
published under section 52 of the CA98. It is designed to provide general
information and advice to companies and their advisers on the procedures
used by the CMA in applying and enforcing the prohibitions under Chapter |
and Chapter Il of the CA98 and Articles 101 and 102 of the TFEU.

1.10  The Draft CMA CA98 Guidance should be read in conjunction with the Draft
CMA CA98 Rules, which set out rules for CA98 procedures to which the
Draft CMA CA98 Guidance relates.

Summary of Transition Team’s proposed approach

1.11  While the ERRA13 introduces certain new powers in relation to the United
Kingdom’s antitrust enforcement regime, the statutory tests for determining
whether an undertaking has infringed one or more of the prohibitions
Chapter | and Chapter Il of the CA98 and Article 101 and Article 102 of the
TFEU are unchanged, as is the maximum financial penalty that the CMA

For completeness, it is noted that the Draft CMA CA98 Guidance has been drafted as assuming
that the CMA has been established and is exercising its functions.

® The Competition Act 1998 (Office of Fair Trading's Rules) Order 2004 S| 2004/2751.

" Subject to limited exceptions set out in Rule 1(4), these procedures apply equally to the sectoral
regulators when they apply and enforce the CA98 within their respective sectors.
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may impose on an undertaking that the CMA has found to have infringed the
law.

1.12 In seeking to create effective new processes and policies for implementing
the new procedures and powers introduced by the ERRA13, the Transition
Team has sought to build on the past experience of the OFT in applying and
enforcing the prohibitions under Chapter | and Chapter Il of the CA98 and
Article 101 and Article 102 of the TFEU, and to implement incremental
improvements to the OFT's existing practice where appropriate.

1.13 To that end, the Transition Team:

¢ has adopted as its starting point for both the Draft CMA CA98 Rules
and the Draft CMA CA98 Guidance the existing text of:

- The Competition Act 1998 (Office of Fair Trading's Rules)
Order 2004 S| 2004/2751 (OFT CA98 Rules)

- the OFT’s detailed guidance on how the OFT conducts
investigations under the CA98 (OFT CA98 Procedural
Guidance)®

e proposes to update the OFT CA98 Rules and OFT CA98 Procedural
Guidance to reflect:

- the changes being introduced by the ERRA13, and

- incremental improvements to policies and procedures which
have been made by the OFT since the OFT CA98 Rules and
OFT CA98 Procedural Guidance were published, or which are
intended to capture the benefits of the CMA’s unitary nature,
and

¢ will not implement immediate changes to existing OFT guidance on
other aspects of the antitrust investigation and enforcement regime, or
the substantive assessment of whether an undertaking has infringed
one or more of the prohibitions under Chapter | and Chapter Il of the

8 'A guide to the OF T’s investigation procedures in competition cases' (OFT1263rev), available at:

www.oft.gov.uk/about-the-oft/legal-powers/legal/competition-act-1998/publications.
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CA98 and Article 101 and Article 102 of the TFEU. The Transition
Team is consulting separately (see CMA12con) on its proposal to put
existing OFT guidance documents to the CMA Board (once
established) for adoption.? Those adopted guidance documents will,
however, be kept under review once the CMA is in operation, in the
light of its developing practice and case experience.

1.14  Annexe A of the Draft CMA CA98 Guidance lists the existing CA98-related
OFT guidance documents that the Transition Team currently proposes to put
to the CMA Board (once established) for adoption.™®

Question 1:

Do you agree with the list in Annexe A of the Draft CMA CA98 Guidance of existing
CA98-related OFT guidance documents that the Transition Team proposes to put
to the CMA Board for adoption?

1.15 The Transition Team considers that this approach ensures that the recently
improved practices of the OFT are built upon, while also serving to reduce
uncertainty and transition costs for parties and for the CMA.

1.16 The amendments made to the OFT CA98 Procedural Guidance which are
the subject of this consultation are shown in underline and strikethrough text
in the Draft CMA CA98 Guidance.

°®  As those documents were published prior to the amendments introduced to the CA98 by the

ERRA13, they will (if and when adopted), need to be read subject to the Draft CMA CA98
Guidance and to certain other 'global' changes introduced by the ERRA13 (for example, reading
references to the OFT as referring to the CMA). See further Annexe A of the Draft CMA CA98
Guidance.

For completeness, it is noted that Annexe A has been drafted (in common with the remainder of
the Draft CMA CA98 Guidance) as assuming that the CMA has been established and that the
existing OFT guidance documents listed have been adopted by the CMA Board. Notwithstanding
this drafting, the list represents only the Transition Team's current proposal as to which documents
will be put to the CMA Board for adoption. It (and any other references in the Draft CMA CA98
Guidance to OFT guidance documents having been adopted by the CMA) is therefore provisional
and subject to change.

10
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Proposed extension of the Short-form Opinion trial

1.17  In conjunction with the preparation of the Draft CMA CA98 Guidance, the
Transition Team has taken the opportunity provided by the establishment of
the CMA to review the OFT’s use of the Short-form Opinion (SfO) process.

1.18 The Transition Team proposes to recommend that the CMA Board adopt the
SfO process on a trial basis, subject to certain improvements to that process.
The Transition Team proposes to provide updated guidance in relation to the
SfO process closer to, or shortly after, the date of transition to the CMA on 1
April 2014. The Transition Team proposes to recommend that the CMA:

e adopts as its starting point for the extended SfO trial process the
current OFT guidance on how the OFT approaches SfOs (OFT
Approach to SfOs)*

e update the SfO process to reflect:
- the institutional changes being introduced by the ERRA13, and

- incremental improvements to policies and procedures which
have been made by the OFT since the SfO process was
introduced in 2010.

1.19  Further details on the proposed adoption of the SfO process trial by the CMA
are set out in section 4 below.

! Details of the OF T’s approach to SfOs is available at: www.oft.gov.uk/OF Twork/competition-act and-
cartels/short-form-opinions.

[CMACon8 6
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2

LEGAL FRAMEWORK

Introduction

2.1

2.2

2.3

2.4

The TFEU and the CA98 both prohibit, in certain circumstances, agreements
and conduct which prevent, restrict or distort competition, and conduct which
constitutes an abuse of a dominant position.

In the UK, competition law is currently applied and enforced principally by
the OFT and the CC.* From 1 April 2014, the CMA will take over
competition law enforcement responsibilities from the OFT and CC and will
have primary responsibility for investigating and enforcing suspected
infringements of the CA98. In particular, the CMA will be able to investigate
individual undertakings or groups of undertakings to determine whether they
may be in breach of the UK or EU prohibitions against anti-competitive
agreements and abuse of a dominant position.

Under EU legislation,*® as a 'designated national competition authority",
when the CMA applies national competition law to agreements which may
affect trade between Member States or to abuse prohibited by Article 102,
the CMA is also required to apply Articles 101 and 102 of the TFEU.

The CMA'’s powers of investigation and enforcement in respect of the
prohibitions under Chapter | and Chapter Il of the CA98, and Article 101 and
Article 102 of the TFEU, are set out in Chapter Il of Part 1 of the CA98.

Amendments to the CMA’s powers introduced by the ERRA13

2.5

The ERRA13 introduces a number of changes to the CMA’s power to
investigate and enforce the prohibitions under Chapter | and Chapter Il of the
CA98, and Article 101 and Article 102 of the TFEU. These amendments will

12

However, it is open to any person to bring a standalone action in the High Court for an injunction

and/or damages as a result of an alleged infringement of competition law. In relation to the
regulated sectors (being, as at the date of publication of this consultation, communications and
postal services, gas, electricity, healthcare services, railways, air traffic and airport operation
services, water and sewerage), the respective sectoral regulators have concurrent powers with the
CMA to apply and enforce the legal provisions.

3 Article 3 of Council Regulation (EC) No 1/2003 (OJ L1, 4.1.2003, p.1), as amended.

[CMACon8 7



2.6

2.7

come into effect on 1 April 2014 and are principally implemented through
amendments to relevant provisions of the CA98.

The amendments to the antitrust regime are set out in Chapter 3 of Part 4 of

the ERRA13 which provide for strengthened powers and more robust
decision-making in the enforcement of the antitrust prohibitions in the CA98,
whilst providing appropriate procedural and legal safeguards to parties under
investigation.

In particular, the ERRA13 makes the following changes to the antitrust

enforcement regime:

a.

b.

giving the CMA the power to interview individuals

replacing the current criminal sanctions for failing to comply with
investigations with civil financial sanctions™

giving the CMA the express power to publish a notice of investigation,
which may name a party or parties to an investigation

lowering the threshold for the CMA to impose interim measures

introducing new statutory factors to be taken into account in fixing a
penalty™

expressly permitting the CMA to make rules on the following procedural
matters:

o delegation of the CMA’s functions

14

15

Section 40A of the CA98 provides that the CMA may impose a penalty on any person for failure to
comply with any requirement imposed on a person under section 26, 26A, 27, 28 or 28A of the
CA98 without reasonable excuse. It remains a criminal offence punishable by fine and/or
imprisonment to provide false or misleading information to the CMA (section 44 of the CA98) or to
destroy, falsify or conceal documents (section 43 of the CA98) (subject in each case to certain
defences or conditions set out in the CA98). For more information on potential financial penalties
for failing to comply with the CMA’s powers of investigation see CMA guideline [Administrative
Penalties: Statement of policy on the CMA’s approach] [currently in draft and being consulted on
(CMA4)] available at: www.gov.uk/cma.

In addition, the CMA is required to publish statutory guidance as to the appropriate amount of any
penalty under Part Il of the Act. In imposing any penalty, both the CMA and the CAT are required
to have regard to this statutory guidance.

[CMACon8 8
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2.8

o oral hearings
o procedural complaints, and
o settlement of investigations under the CA98

g. allowing the Competition Appeal Tribunal (CAT) to issue investigation
warrants.

The Transition Team has reflected the changes summarised in points a — g
of paragraph 2.7 above in the Draft CMA CA98 Rules and Draft CMA CA98
Guidance as appropriate. Section 3 of this consultation document outlines
the changes in more detail, and explains how the antitrust provisions of the
ERRA13 have been incorporated in the Draft CMA CA98 Rules and Draft
CMA CA98 Guidance.

[CMACon8

9



3

PROPOSED OPERATION OF ERRA13 ANTITRUST
PROVISIONS

Introduction

3.1

3.2

3.3

The Draft CMA CA98 Guidance builds on the OFT’s current approach to
investigating suspected infringements of competition law under the CA98 (as
described in the OFT CA98 Rules and OFT CA98 Procedural Guidance).

The Transition Team has also taken the opportunity afforded by the changes
under the ERRA13 to review certain other aspects of the OFT CA98 Rules
and OFT CA98 Procedural Guidance. As a result, the Transition Team
proposes to implement certain clarifications to procedures and practices for
investigating suspected infringements of competition law under the CA98.

This Chapter outlines how the Transition Team proposes to implement the
changes introduced by the ERRA13 and associated clarifications to CA98
investigations and enforcement. The changes provided for in the Draft CMA
CA98 Rules are set out in Section 3A, with the changes to the Draft CMA
CA98 Guidance outlined in Section 3B.

Section 3A — summary of procedural changes in the Draft CMA
CA98 Rules

3.4

The Transition Team has implemented the following provisions in the Draft
CMA CA98 Rules to reflect the changes to the United Kingdom’s antitrust
regime introduced by Chapter 3 of Part 4 of the ERRA1S:

e Institutional changes — the Draft CMA CA98 Rules reflect the transition
of the competition law duties of the OFT and CC to the CMA by replacing
references to the OFT and CC with references to the CMA as appropriate

e Delegation of functions and decision making*® — Rule 3 provides a
formal basis for separation between the investigation of cases and

16

New paragraph 1A of Schedule 9 of the CA98 permits the CMA to make rules providing for the

delegation of the CMA’s functions to one or more persons who may be a member of the CMA
Board, a member of the CMA panel, or a member of staff of the CMA. Paragraph 29 of Part 2 of
Schedule 4 of the ERRA13 provides the CMA Board with the power to delegate any of its functions

[CMACon8 | 10



3.5

3.6

decision making in respect of those cases as well as collective decision

making in respect of an infringement decision

e Power to require individuals to answer questions®’ — sub-paragraph

(3) of Rule 4 outlines the CMA’s approach to interviewing individuals in
the context of any investigation or inspection

e Oral hearings®® — sub-paragraphs (3) to (8) and (10) of Rule 6 introduce

an enhanced oral hearing procedure including a formal requirement to

offer an addressee of a notice the opportunity to attend an oral hearing*

e Procedural complaints® — Rule 8 sets out a formal complaints

9

procedure, which includes providing a clear timeline for determination of

a procedural complaint by the Procedural Officer, and

e Settlement®* — Rule 9 provides for a formal settlement procedure, which
includes a settlement-specific decision making procedure which means

the same single relevant person may take the decision to settle as well
as issue any Statement of Objections and decision.

Further detail on how the Transition Team envisages the changes described

in paragraph 3.4 above will operate in practice is set out in the Draft CMA
CA98 Guidance.

In addition to the amendments set out in paragraph 3.4 above, the Transition

Team has taken the opportunity provided by the introduction of new

to particular members of the Board, or to staff, or a committee. Paragraph 30 provides that the
CMA Board’s power to delegate in relation to certain antitrust functions is subject to rules made
under the CA98 (that is, the Draft CMA CA98 Rules).

17

Section 39 of the ERRALS introduces a new section 26A of the CA98, providing the CMA with

power to require individuals who have a ‘connection with a relevant undertaking...to answer
guestions with respect to any matter relevant to the investigation’.

18

New paragraph 13A of Schedule 9 of the CA98 permits the CMA to make rules providing for the

procedures for holding oral hearings as part of an investigation.

19
20

This codifies the existing approach of the OFT.
New paragraph 13B of Schedule 9 of the CA98 permits the CMA to make rules providing for the

for dealing with procedural complaints during the course of an investigation, in particular,
permitting the CMA to appoint a person who has not been involved in the investigation to consider
a complaint.

21

New paragraph 13C of Schedule 9 of the CA98 permits the CMA to make rules providing for an
investigation settlement procedure to apply where, during an investigation, one or more persons

accept that there has been an infringement of the CA98.

[CMACon8
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provisions under the ERRA13 to review the OFT CA98 Rules more generally
and to propose the following clarifications in the Draft CMA CA98 Rules:

Notice of proposed penalty — the Draft CMA CA98 Rules include a new
Rule 11, which is a formal requirement that the CMA provide any
undertaking which it proposes to fine for breach of competition law under
the CA98 with a draft penalty notice. This reflects the proposed approach
of the CMA (which reflects the OFT’s current approach to draft penalty
notices)

Amendment of notification requirements — the Transition Team
proposes to introduce minor clarifications to Rules 18 and 19 of the Draft
CMA CA98 Rules:

sub-paragraph (2) of Rule 18 has been expanded to include
members of government organisations in order to clarify that
notification can be made to a broader body of organisations. This
is intended to ensure that the CMA can accurately notify relevant
parties to a case without being required to notify all parties
individually (which is impractical in some cases), and

new sub-paragraph (1)(c) of Rule 19 distinguishes between (i)
parties against whom a proposed infringement decision will be
made (and who will receive a notice in accordance with the Draft
CMA CA98 Rules), and (ii) other persons who are parties to
agreements that infringe the Chapter | and/or Article 101
prohibitions, but who the CMA does not propose to make a finding
that they have infringed the law. This provision introduces an
exception to the requirement to address relevant notices to each
party to an agreement or conduct by limiting the CMA’s obligation
to provide such a notice only to those persons against whom a
proposed infringement decision will be made. This will clarify that
the CMA may enforce a breach of competition law against one or
more — but not necessarily all — parties to an agreement. Based on
the current practice of the OFT, the Transition Team envisages
that the circumstances in which the CMA may wish to take
enforcement action against one or some (but not all) parties to an
agreement are likely to be relatively rare. This could, however,
occur in respect of, for example, a vertical agreement with one

[CMACon8 | 12



upstream party who has imposed infringing terms on a multiple
number of downstream parties. The Transition Team notes that
this proposal is consistent with the practice of the European
Commission?

e Identification of obsolete provisions — the Transition Team proposes
to exclude Rules 11, 15, 16 and 19 of the OFT CA98 Rules from the Draft
CMA CA98 Rules because those Rules are obsolete.

Question 2:

Do you consider that the proposed amendments to the Draft CMA CA98 Rules are
clear and appropriate? Please give reasons for your views.

Section 3B — summary of procedural changes as set out in the Draft
CMA CA98 Guidance

Institutional changes

3.7 The Draft CMA CA98 Guidance reflects the transition of the competition law
duties of the OFT and CC to the CMA by replacing references to the OFT
and CC with references to the CMA as appropriate. At the date of this
consultation, the detailed organisational structure of the CMA and the
specific job titles of its staff have not been finalised.?* Where the Draft CMA
CA98 Guidance refers to specific roles within the CMA, these references
remain provisional pending the CMA Board’s final decisions on these
matters. For ease of comparison, the Draft CMA CA98 Guidance
provisionally uses, in certain instances, the equivalent role/job title currently
used by the OFT.

# Cases F-2/36.623/36.820/37.275 — SEP et autres / Peugeot SA (2005), CaseCOMP/C-3/37.980
Souris - Topps (2004), and Case COMP/37.975 PO/Yamaha (2003).

The final decision will be for the CMA Board, when it is constituted. A diagram showing in overview
the currently proposed organisational structure of the CMA can be found in Towards the CMA
(CMAL1), published as part of the Tranche 1 CMA guidance consultation, available at:
www.gov.uk/cma.

23
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3.8

The Draft CMA CA98 Guidance also refers to the CAT as a judicial body
authorised to issue warrants under the CA98.

Power to require individuals to answer questions

3.9

3.10

3.11

The Transition Team recognises that compulsory interview powers are a
significant new investigatory tool and will have personal and procedural
implications for the individuals and undertakings concerned. The Transition
Team proposes to adopt the approach outlined in paragraphs 6.18 — 6.28 of
the Draft CMA CA98 Guidance when applying this new interview power.

The CMA will provide eligible individuals with a formal interview notice
requiring them to answer questions and will also provide a notice to any
undertaking with which the relevant individual has a ‘current connection’
before carrying out the interview. This ensures that companies are able to
offer legal support to individuals who may be asked questions about them,
and that they are aware that such questions are being asked. In limited
circumstances, however (for example, in certain ‘dawn raid’ scenarios,
where there is a time-critical element to an interview and a delay in
conducting the interview may compromise the investigation), it may not be
possible or appropriate to provide a notice prior to conducting the interview.

The Draft CMA CA98 Guidance also outlines how interviews will be
conducted. The CMA will generally record or make contemporaneous notes
of interviews and will normally provide the individual with an opportunity to
confirm the accuracy of an interview transcript and make confidentiality
representations. Individuals will also be able to request to have a legal
adviser present in the interview and the CMA may wait a reasonable time for
a legal adviser to arrive in the context of a ‘dawn raid’. The CMA will permit
the individual to choose the legal adviser of the undertaking under
investigation in most cases. However, the Draft CMA CA98 Guidance makes
clear that, where there is a risk that the presence of an undertaking’s legal
adviser in the interview may prejudice the investigation, the CMA may
require the individual to choose an alternative legal adviser to represent their
interests. The CMA will take a case-specific approach in determining
whether the presence of the relevant undertaking’s legal adviser in an
interview would risk prejudicing the investigation, having regard to those
factors set out in paragraph 6.28 of the Draft CMA CA98 Guidance.

Question 3:

Do you consider that the proposed approach to interviewing witnesses is clear and
appropriate?




Civil enforcement of investigation powers

3.12

Section 40 of the ERRA13 introduces a new section 40A to the CA98,
providing the CMA with the power to impose civil financial penalties on
undertakings and individuals who, without reasonable excuse, fail to
cooperate with the CMA's investigation. These civil enforcement powers
replace the OFT’s current criminal enforcement powers in relation to
compliance with an investigation. The CMA’s proposed approach to
application of civil enforcement powers is the subject of a separate
consultation and draft guidance document [Administrative Penalties:
Statement of policy on the CMA’s approach] (CMA4).%*

Notice of investigation

3.13

3.14

Section 42 of the ERRA13 introduces a new section 25A of the CA98
providing the CMA with an express power to publish a notice of investigation.
Section 25A(1) of the CA98 sets out the type of information that the notice of
investigation may, in particular, contain. Section 25A(2) of the CA98 provides
the CMA with an absolute privilege against defamation in respect of a notice
of investigation that contains information of the type set out in section
25A(1).

The Transition Team proposes to adopt the approach outlined in paragraphs
5.7 — 5.10 of the Draft CMA CA98 Guidance to interpreting and applying this
new notice of investigation power. In particular, the CMA will continue with
the OFT’s current practice of naming parties to an investigation only in
appropriate circumstances. The CMA would also usually only include
parties’ names in the notice of investigation at a later stage of an
investigation, typically if a Statement of Objections is issued.

New threshold for interim measures

3.15

Section 43 of the ERRA13 amends section 35(2)(a) of the CA98 by replacing
the current test for the imposition of interim measures from ‘preventing
serious, irreparable damage’, to ‘preventing significant damage’. Paragraphs

24

Available at; www.gov.uk/cma.
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3.16

8.2 and 8.6 — 8.23 of the Draft CMA CA98 Guidance set out how the
Transition Team envisages the CMA interpreting the revised threshold.

In determining when there is ‘significant damage’ to a person or group of
persons, the Draft CMA CA98 Guidance provides that the CMA will have
regard to the dynamics of competition in the market and the financial and
practical impact of the allegedly damaging behaviour on the relevant person
or persons. In contrast to the previous ‘serious, irreparable damage’
threshold, the CMA will not require that the damage would lead to a firm
exiting the market. Rather, damage could be significant if it leads to financial,
reputational or operational harm to a person or persons. The Draft CMA
CA98 Guidance outlines the types of interim measures which may be
imposed, including measures aimed at preserving the competitive position of
parties in the market, for example through ensuring continued access to vital
inputs or distribution channels, or requiring parties to adjust pricing levels to
prevent, limit or remedy the significant damage identified.

Regard to new financial penalty provisions

3.17

3.18

Section 44 of the ERRA13 introduces a new section 36(7A) to the CA98,
setting out statutory provisions to which the CMA must have regard when
fixing the level of a penalty for infringement of the Chapter | or Chapter Il
prohibitions under the CA98, and/or Article 101 or 102 of the TFEU.®

The OFT’s current approach to fixing the level of a penalty complies with the
statutory requirements introduced by section 44 of the ERRA13.
Consequently, the Transition Team proposes to adopt the OFT’s approach
as outlined in the OFT guideline OFT’s guidance as to the appropriate
amount of a penalty (OFT423)%°.

25

These are: ‘...(a) the seriousness of the infringement concerned, and (b) the desirability of

deterring both the undertaking on whom the penalty is imposed and others from — (i) entering into
agreements which infringe the Chapter | prohibition or the prohibition under Article 81(1), or (ii)
engaging in conduct which infringes the Chapter Il prohibition or the prohibition under Article 82.’

® OFT guideline 'OFT’s guidance as to the appropriate amount of a penalty' (OFT423) is available
at: www.oft.gov.uk/OFTwork/publications/publication-categories/quidance/competition-act.
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Delegation of functions and decision-making

3.19

3.20

3.21

3.22

The OFT’s decision making procedure for CA98 cases was subject to recent
consultation and improvement.?’

The OFT also introduced separation between the investigation of cases and
decision making for those cases, with the introduction of collective decision
making by a Case Decision Group following the issue of any Statement of
Objections. The Case Decision Group makes infringement decisions, subject
to formal adoption of that decision by the OFT Policy Committee. The Case
Decision Group must contain three members of the OFT who are
independent of the investigation.

The Transition Team proposes to adopt the OFT’s current approach to
separation of investigation and decision making, which is consistent with the
separation and collective decision making requirements of Rule 3 of the
Draft CMA CA98 Rules. The unitary nature of the CMA will enable any CMA
Board, CMA Panel or CMA staff member to undertake an investigation or
decision making role in relation to a case (noting the requirement that the
Case Decision Group must be independent of the investigation). In addition,
the current decision making procedure will be amended to state that, while
the Case and Policy Committee of the CMA (whose remit will be similar to
that of the OFT’s Policy Committee) will be consulted by the Case Decision
Group and will have the opportunity to provide its views on any legal,
economic or policy issues arising out of that proposed decision, in contrast
with current OFT practice, the Case Decision Group’s decision will not need
to be formally adopted by the Case and Policy Committee of the CMA (see
further paragraphs 13.2, 13.3 and 13.5 of the Draft CMA CA98 Guidance).

Additionally, the Transition Team has taken the opportunity to build on and
evolve the OFT’s current internal procedures to provide senior level
engagement and challenge of decisions taken by the Senior Responsible
Officer (SRO).? The Draft CMA CA98 Guidance outlines that the SRO will
consult two senior officials at key stages during the investigation up until the
decision to issue a Statement of Objections (see paragraph 9.10 of the Draft

27

See OFT CA98 Procedural Guidance.

% This is part of overall enhancements made to decision-making structures for first phase decisions
as set out in Towards the CMA (CMAL), available at: www.gov.uk/cma.
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CMA CA98 Guidance). This will further improve the robustness and
consistency of the CMA'’s decision-making for CA98 cases and will occur in
addition to the internal scrutiny provided by the General Counsel, Chief
Economic Adviser (or their representatives) and other senior CMA officials
as appropriate (which is a continuation of the OFT’s current practice — see
paragraphs 9.4 to 9.9 of the Draft CMA CA98 Guidance).

Oral hearings

3.23

3.24

As part of the OFT’s recent consultation and improvement of its CA98
procedures, it introduced a formal oral hearing procedure (see Chapter 12 of
the OFT CA98 Procedural Guidance).

The Transition Team proposes to adopt the OFT’s current approach to oral
hearings, subject to requiring expressly that the CMA offer all addressees of
a Statement of Objections or Draft Penalty Statement the opportunity to
attend an oral hearing, and providing that the Procedural Officer’s report
after the hearing will assess the fairness of the oral hearing procedure (see
further paragraphs 12.11 to 12.21 and 12.36 of the Draft CMA CA98
Guidance). This is consistent with the provisions of Rule 6 of the Draft CMA
CA98 Rules.

Procedural complaints

3.25

The OFT introduced a Procedural Adjudicator trial on 21 March 2011 to
determine a range of procedural issues in the course of an investigation
under the CA98.%° The Transition Team has reviewed the OFT’s procedural
complaints process and the decisions taken by the Procedural Adjudicator
since the trial was introduced. The Procedural Adjudicator has provided the
OFT with an efficient, swift and cost-effective means of determining
procedural disputes in CA98 cases. Previously some parties to those
investigations perceived that their only means of challenging an SRO’s
procedural decision was by way of full judicial review.

29

Further details of the Procedural Adjudicator role are available at: www.oft.gov.uk/about-the-

oft/legal-powers/legal/competition-act-1998/procedural-adjudicator-trial. On 16 October 2012, the

OFT announced the further extension of the trial, until such time as the OFT's responsibility for
competition law enforcement under the CA98 is transferred to the CMA.
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3.26

3.27

3.28

Consequently, and in light of the general reforms introduced by the ERRA13
intended to increase further the robustness of decision making and
procedural fairness of CA98 investigations and the overall timeliness of case
management, the Transition Team proposes to build on the success of the
OFT’s Procedural Adjudicator trial in making the role permanent and
clarifying the scope and role of the CMA’s Procedural Officer, as outlined in
Chapter 15 of the Draft CMA CA98 Guidance. The CMA Procedural Officer
will be independent of the investigation, the case team and the Case
Decision Group, and will have jurisdiction to consider certain procedural
complaints which cannot be resolved in the first instance with the SRO (see
further paragraph 15.4).

In order to ensure that the procedural complaints process is efficient, the
Procedural Officer must make decisions within 20 working days of receipt of
a complaint, subject to a maximum extension of 20 working days where
there are special reasons to do so (see Rule 8(4) of the Draft CMA CA98
Rules and paragraphs 15.9 to 15.11 of the Draft CMA CA98 Guidance). In
practice, the extension period is likely to be used only in limited
circumstances, for example, where complaints require the Procedural Officer
to deal with a large volume of data or materials (such as a complaint relating
to disagreement over large volumes of redactions), or where the Procedural
Officer receives a number of complaints within a short period of time and is
unable to deal with one or more complaints within the original 20 working
day period.

Furthermore, in light of the recognised value of the role, the Procedural
Officer will also consider disputes relating to requests for confidentiality in
merger cases and market studies and investigations, which is the subject of
separate consultation. 3 The concurrent regulators will also be able to refer
procedural complaints to the CMA’s Procedural Officer.

30

The CMA'’s Procedural Officer can also deal with certain disputes in relation to merger cases and

market studies and investigations although for Phase 1 merger cases, the procedure will only
apply to disputes regarding the confidentiality of information that the CMA proposes including in
published decisions (see further Chapter 5 of the CMA guideline [Transparency and disclosure:
Statement of the CMA'’s policy and approach [currently in draft and being consulted on (CMAB)],
available at: www.gov.uk/cma and CMA guidelines [Mergers: guidance on the CMA’s jurisdiction
and procedure (CMA2)] and [Market studies and market investigations: supplemental guidance on
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Access to file process

3.29

3.30

3.31

3.32

The Transition Team has recently consulted on the CMA'’s proposed
approach to transparency and disclosure, as outlined in the CMA draft
guideline [Transparency and disclosure: Statement of the CMA’s policy and
approach] (CMAB).** The Transition Team has taken the opportunity
provided by that consultation and the introduction of new provisions under
section 42 of the ERRA13 to review the OFT’s approach to providing access
to the file in an antitrust investigation.

The access to file process is a resource intensive process both for parties
and the OFT which can impact on the speed of an investigation. However,
the use of ‘confidentiality rings’ and/or ‘data rooms’ can be an appropriate
and useful means of streamlining the access to file process, thereby
enhancing the efficiency of an investigation.*® As a result of this review, the
Draft CMA CA98 Guidance outlines certain clarifications to the OFT’s current
approach to the access to file process.

Paragraphs 11.19 to 11.26 outline the proposed approach to providing
access to file, which builds on the OFT’s current approach to access to file.
The Draft CMA CA98 Guidance clarifies that access will not be provided to
routine administrative documents (for example, correspondence setting up
meetings or confirming timings for delivery of information). This is intended
to reduce the number of extraneous documents made part of the access to
file process, while still providing for access to information which is relevant to
the CMA’s assessment of a case (including inculpatory and exculpatory
evidence).

In addition, the Draft CMA CA98 Guidance clarifies the CMA’s approach to
use of ‘confidentiality rings’ and ‘data rooms’ as part of the access to file

the CMA’s approach (CMA3)] [both currently in draft and being consulted on] (available at:
www.gov.uk/cma).

31

See further the CMA guideline [Regulated Industries: Guidance on concurrent application of

competition law to regulated industries — currently in draft and being consulted on (CMA10con)]
(available at: www.gov.uk/cma).

32

See Chapter 5 of the CMA guideline [Transparency and disclosure: Statement of the CMA’s policy

and approach [currently in draft and being consulted on (CMAG®)], available at: www.gov.uk/cma.

33

‘Confidentiality rings’ and/or ‘data rooms’ are primarily intended to be used during the access to file

process where the parties agree, and in order to facilitate the efficient and proportionate disclosure
of information identified as confidential to a limited number of advisers or other relevant individuals.
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process. Where parties’ agree to the use of ‘confidentiality rings’ or ‘data
rooms’, those parties can be given access to key information or large
volumes of information on the CMA’s file through their economic advisers or
legal advisers, or a limited group of individuals (see further paragraphs 11.24
to 11.25 of the Draft CMA CA98 Guidance). These clarifications are intended
to increase the efficiency of investigations (by minimising potential disputes
around identifying confidential information) and facilitate the use of
‘confidentiality rings’ or ‘data rooms’ where they are appropriate.

3.33  The CMA will only use ‘confidentiality rings’ or ‘data rooms’ where it is
necessary to make disclosure of sensitive information for the purpose of
facilitating the CMA's functions. They will be used when appropriate and
where there appear to be identifiable benefits in doing so. At all times the
CMA will treat confidential information in accordance with its duties.
Paragraph 11.26 of the Draft CMA CA98 Guidance emphasises that any
person to whom confidential information is disclosed (including through a
‘confidentiality ring’ or ‘data room’) must not make any onward disclosure of
that information.

Question 4:

Do you agree with the proposed approach to use of ‘confidentiality rings’ and ‘data
rooms’?

Settlement

3.34 Responses to previous OFT consultations on procedures in competition
cases® have called for greater transparency regarding settlements. ** In

%  OFT1263con A guide to the OFT’s Competition Act 1998 investigation procedures, A consultation

paper August 2010 (available at: www.oft.gov.uk/OFTwork/publications/publication-
categories/quidance/competition-act/oft1263con) and OFT1263con2 Review of the OFT’s
investigation procedures in competition cases March 2012 (available at:
www.oft.gov.uk/OFTwork/consultations/ca98-investigation-procedures/).

In the context of CA98 enforcement cases, ‘settlement’ is the process where a business under
investigation is prepared to admit that it has breached competition law and accepts that a
streamlined administrative procedure will govern the remainder of the CMA’s investigation of that
business’ conduct. In such cases, the OFT may impose a reduced penalty on the business.

35
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3.35

3.36

3.37

light of these responses, the practical experience the OFT has now built up
from past settlement cases*® and the introduction of new provisions under
section 42 of the ERRAL13, the Transition Team considers that it would be
appropriate to produce guidance on the CMA’s future policy and procedures
for settlements in cases under the Act.

Settlement allows the CMA to achieve a streamlined administrative
procedure for the remainder of the investigation resulting in earlier adoption
of any infringement decision and/or resource savings. Resources saved
through settlement allow the CMA to maximise the impact of its work for the
benefit of consumers. The Transition Team also considers that businesses
which settle can also benefit from the time and resource savings of the
streamlined administrative procedure as well as increased certainty
regarding their exposure to the final penalty.

Whilst recognising the advantages of settlement, it is also vital to ensure that
the proposed settlement policy coexists effectively with the CMA’s leniency
policy, and more broadly deterrence and the effectiveness of the competition
regime overall. In this latter respect, settlement can impact positively on
those who have suffered loss as a result of any infringement decision. In
some cases where any infringement decision is issued earlier than would
have been the case, settlement can facilitate follow-on damages actions
earlier than otherwise would be the case, potentially creating an additional
deterrent effect.

Chapter 14 of the Draft CMA CA98 Guidance sets out the proposed
approach to settlement, including various measures intended to improve the
speed of the investigation through the use of the settlement. The CMA
retains full discretion in determining which cases are appropriate for
settlement and in particular the Draft CMA CA98 Guidance sets out that the

Settlement is distinct from other enforcement tools such as the acceptance of commitments by the
OFT and the leniency policy.

36

‘Exchange of Information on future fees by certain independent schools, OFT Decision

CA98/05/2006, Investigation into alleged price fixing of airline passenger fuel surcharges for long
haul passenger flights, OFT Decision CE/7691-06, Dairy, OFT Decision CA98/03/2011, Loan
Products to professional services, OFT Decision CE8950/08, Reckitt Benckiser, OFT Decision
CEB8931/08, Tobacco, OFT Decision CA98/01/2010, all available at:
www.oft.gov.uk/OFTwork/competition-act-and-cartels/ca98/decisions. The decisions in relation to

the Distribution of Mercedes Benz Commercial Vehicles case has not yet been published — see
press release www.oft.gov.uk/news-and-updates/press/2013/30-13.
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3.38

3.39

CMA will only settle cases where it considers that the evidential standard for
giving notice of its proposed infringement decision is met (see further
paragraphs 14.4 to 14.6 of the Draft CMA CA98 Guidance).

Furthermore the Draft CMA CA98 Guidance outlines minimum requirements
for settlement, including that the settling business must admit that it has
breached competition law, cease the infringing behaviour, confirm it accepts
that there will be a streamlined procedure for the remainder of the
investigation and confirm it will pay a maximum penalty amount. The
Transition Team has considered, but rejected, the option of proceeding with
settlement discussions without specifying a maximum penalty and instead
referring to the settlement discount on an undisclosed penalty (which occurs
for leniency applicants). The decision to reject the approach of not disclosing
the proposed maximum penalty was reached primarily because failing to
disclose the proposed maximum penalty would undermine some of the
administrative benefits of settlement, by delaying the opportunity for the
settling businesses to provide representations on a draft penalty statement
until after settlement has occurred.

The proposed settlement procedure is set out at paragraphs 14.10 to 14.23
of the Draft CMA CA98 Guidance. In particular, the Transition Team is
proposing to continue the OFT’s current decision making procedures for
settlements whereby the SRO generally oversees settlement discussions
and decides whether to settle although, the Case and Policy Committee
(currently the OFT’s Policy Committee) must grant its approval for the SRO
to do so. The SRO will also decide whether to issue an infringement
decision, which will be formally adopted by the Case and Policy Committee.
This specific procedure is allowed for in the Draft CMA CA98 Rules (Rules
9(3) and 9(4)). As part of the streamlined procedure a settling business will
normally be expected to confirm that it accepts that no Case Decision Group
will be appointed. To achieve the efficiencies resulting from the streamlined
procedure in settlement any immunity applicant (who will not be invited to
settle) will also be asked to confirm as part of the leniency process that they
accept that a Case Decision Group will not be appointed where an
investigation is settled. This procedure also ensures that the Case Decision
Group remains impartial in respect of any failed settlement discussions. As a
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consequence, notes of settlement discussions will be put on the CMA’s file
but will not be disclosed to other businesses involved in the investigation®’
or, if the discussions break down and no settlement is agreed, the Case
Decision Group.>®

3.40 Settlement discounts will be capped at a level of up to 20% for settlement
prior to issue of a Statement of Objections and up to 10% for settlement after
a Statement of Objections has been issued (see further paragraph 14.27 of
the Draft CMA CA98 Guidance). This is intended to maintain a meaningful
distinction between settlement and leniency, by preserving incentives for
parties to seek leniency where appropriate (and in particular Type C leniency
where discounts of up to 50% can be obtained). Moreover, given that
settlement and leniency discounts can be granted cumulatively, it is
important that an accumulation of Type C leniency and settlement discounts
does not risk reaching penalty discount levels that are close to or equate to
immunity under the CMA’s leniency policy.

Question 5:
Is the proposed settlement procedure clear, and do you have any views on it?
Question 6:

Do you agree that settlement discussions should include the proposed maximum
penalty the settling business should pay or would it be sufficient if the CMA only set
out the settlement discount on an undisclosed penalty?

Question 7:

Do you agree that the proposed caps for settlement discounts at up to 20% for pre-
SO settlement and up to 10% for post-SO settlement are appropriate?

37

s See disclosure provisions in Part 9 of the EA02.

If settlement discussions take place post-Statement of Objections, the Case Decision Group will be
informed that one or more businesses are exploring the possibility of settlement. This is because
settlement discussions will pause the case timetable.
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Transitional arrangements

3.41 In order to provide clarity and certainty to affected parties:

e the procedural rules set out in the Draft CMA CA98 Rules will take
effect from the date on which the final CMA CA98 Rules come into
force

e the approach outlined in the Draft CMA CA98 Guidance will take
effect from the date on which the final CMA CA98 Rules come into
force and final guidance is published, and

e the administrative penalties powers under section 40A of the CA98
(introduced by section 40 of the ERRA13) will apply to CA98
investigations that are ongoing as at (or which commence on or after)
1 April 2014 but only where the relevant investigatory requirements
referred to in section 40A(1) of the CA98 have been imposed after
that date.*

3.42  The changes introduced by the ERRA13, as they affect investigations under
the CA98 and as outlined in this guidance, will apply to all ongoing and
future cases from 1 April 2014.%°

3.43  Whilst the policy of these transitional arrangements form part of the
Transition Team’s CMA Guidance consultations, the Secretary of State is
responsible for incorporating the transitional arrangements in law where
necessary. The legislative drafting will reflect the proposed transitional
arrangements as set out in paragraph 3.41 to 3.42 above. As a general
principle, it is proposed that all CMA powers and/or procedures will come
into force as of 1 April 2014 and will be applied prospectively.

% For further guidance on the CMA’s proposed approach to administrative penalties, see

[Administrative Penalties: Statement of policy on the CMA’s approach] (CMA4), available at:
www.gov.uk/cmal.

In particular, the enhanced or amended investigation and enforcement powers provided by
sections 25A, 26A, 28, 28A, 30A, 35, 36, 38 and 40A will apply to all ongoing and future cases
from 1 April 2014.

40
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Question 8:

Do you have any comments on any of the other amendments proposed for the Draft
CMA CA98 Guidance?

Question 9:

Do you agree with the proposed transitional arrangements, as set out in paragraphs 3.41
to 3.43 above?
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4

PROPOSED ADOPTION OF THE SHORT-FORM OPINION
PROCESS

Introduction of the SfO process

4.1

4.2

In 2010, the OFT reviewed its approach to opinions under the Modernisation
guideline (OFT442) in response to concerns raised by business and other
stakeholders that some forms of beneficial collaboration were not proceeding
for fear of infringing competition law.

Following this review, the OFT introduced a SfO process on a trial basis. SfOs
were designed to provide guidance, within a prompt timetable, to businesses
and their advisers on the application of competition law to prospective
agreements between competitors raising novel or unresolved questions, the
clarification of which would benefit a wider audience. The OFT’s trial SfO
process was only available for a limited number of cases per year in order to
avoid a return to a notification regime.**

Proposed adoption and extension of the SfO process

4.3

4.4

The Transition Team has reviewed the OFT’s SfO trial as a part of the
transition process and considers that SfOs should continue to be offered as a
part of the CMA's practical guidance and advocacy work. The Transition Team
also considers that SfOs assist the future development of competition law and
policy in the UK.

The Transition Team has therefore proposed that the CMA Board (once
established) should adopt the OFT’s SfO process on a trial basis, subject to
certain modifications described below, designed to extend the use of the tool
and clarify the process of requesting an SfO. There is no proposed end date
for the SfO trial. However, the CMA will review the SfO trial as appropriate.

41

On 1 May 2004, EC Regulation 1/2003 (the Modernisation Regulation) came into force requiring

National Competition Authorities of the European Union Member States to apply and enforce
Article 101 and Article 102 of the TFEU when national competition law is applied to agreements
which may affect trade between Member States or to abuse prohibited by Article 102. The
Modernisation Regulation also requires businesses to self-assess whether an agreement or any
behaviour is compatible with Article 101 and Article 102 of the TFEU, and Chapter | and Chapter Il
of the CA98, rather than notify the agreements or behaviour to the National Competition Authority
for clearance or exemption.
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Summary of proposed changes to the SfO process

4.5

4.6

4.7

The Transition Team proposes to clarify that businesses and their advisers as
well as government policy advisers are able to submit a request for an SfO,
subject to their agreeing to comply with the CMA’s procedural requirements.
The Transition Team also proposes to extend the scope of the SfO process to
cover not only prospective horizontal agreements between competitors but
also prospective vertical agreements between parties who do not compete
with each other.

With regard to procedural enhancements, the Transition Team proposes that
the CMA Board (once established) should adopt revised procedures in order
to provide businesses and their advisers with greater clarity on the process for
requesting and issuing an SfO. These will include setting out clearly the
process of submitting a request for an SfO, how the CMA will prepare, issue
and publish an SfO, and how the CMA will treat information that it receives in
the context of SfO enquiries or requests.

If the Transition Team’s proposal is accepted by the CMA Board, the revised
or new procedures and practices will be set out in further detail closer to, or
shortly after, 1 April 2014.

Question 10:

Do you agree with the Transition Team’s proposal to extend the availability of SfOs
to prospective vertical agreements in addition to prospective horizontal
agreements? Please give reasons for your view.
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5 QUESTIONS FOR CONSULTATION

Question 1: Do you agree with the list in Annexe A of the Draft CMA CA98
Guidance of existing CA98-related OFT guidance documents that the Transition
Team proposes to put to the CMA Board for adoption?

Question 2: Do you consider that the proposed amendments to the Draft CMA
CA98 Rules are clear and appropriate? Please give reasons for your views.

Question 3: Do you consider that the proposed approach to interviewing witnesses
is clear and appropriate?

Question 4: Do you agree with the proposed approach to use of ‘confidentiality
rings’ and ‘data rooms’?

Question 5: Is the proposed settlement procedure clear, and do you have any views
on it?

Question 6: Do you agree that settlement discussions should include the proposed
maximum penalty the settling business should pay or would it be sufficient if the
CMA only set out the settlement discount on an undisclosed penalty?

Question 7: Do you agree that the proposed caps for settlement discounts at up to
20% for pre-SO settlement and up to 10% for post-SO settlement are appropriate?

Question 8: Do you have any comments on any of the other amendments proposed
for the Draft CMA CA98 Guidance?

Question 9: Do you agree with the proposed transitional arrangements, as set out in
paragraphs 3.41 to 3.43 above?

Question 10: Do you agree with the Transition Team’s proposal to extend the
availability of SfOs to prospective vertical agreements in addition to prospective
horizontal agreements? Please give reasons for your view.
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ANNEXE(S)
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A. CONSULTATION CRITERIA

The Civil Service Reform Plan commits the Government to improving policy making
and implementation with a greater focus on robust evidence, transparency and
engaging with key groups earlier in the process.

As a result the Government is improving the way it consults by adopting a more
proportionate and targeted approach, so that the type and scale of engagement is
proportional to the potential impacts of the proposal. The emphasis is on
understanding the effects of a proposal and focussing on real engagement with key
groups rather than following a set process.

The key Consultation Principles are:

o departments will follow a range of timescales rather than defaulting to a 12-week
period, particularly where extensive engagement has occurred before;

« departments will need to give more thought to how they engage with and consult
with those who are affected;

« consultation should be ‘digital by default’, but other forms should be used where
these are needed to reach the groups affected by a policy; and

o the principles of the Compact between government and the voluntary and
community sector will continue to be respected.

The full Cabinet Office Consultation Principles can be found on the Cabinet Office
website at: www.cabinetoffice.gov.uk/resource-library/consultation-principles-

guidance

This guidance replaces the Code of Practice on Consultation issued in July 2008 on
the BIS website.
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B. DRAFT CMA CA98 RULES
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Competition and Markets Authority Competition Act 1998 Rules

The Competition and Markets Authority, in exercise of the powers conferred upon it
by sections 51(1) and 75A(1) of and Schedule 9 to the Competition Act 1998%,
makes the following Rules:

Interpretation
1.—(1) In these Rules—
“the Act” means the Competition Act 1998;
“‘CMA” means the Competition and Markets Authority;
“confidential information” means—

(a) commercial information whose disclosure the CMA or a regulator thinks might
significantly harm the legitimate business interests of the undertaking to which it
relates, or

(b) information relating to the private affairs of an individual whose disclosure the
CMA or a regulator thinks might significantly harm the individual’s interests, or

(c) information whose disclosure the CMA or a regulator thinks is contrary to the
public interest;

“‘infringement decision” means a decision that one or more of the Chapter |
prohibition, the Chapter Il prohibition, the prohibition in Article 101(1) and the
prohibition in Article 102 has been infringed,;

“internal document” means —

(a) a document produced by, or exchanged between, the CMA, a regulator or
another public authority and which has not been produced for the purpose of public
disclosure by the CMA, a regulator or another public authority, or

421998 c. 41.
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(b) a document produced by, or exchanged between, any person from time to time
retained under a contract for services by the CMA, a regulator or another public
authority and the CMA, a regulator or another public authority and which has not
been produced for the purpose of public disclosure:

“notice” means a notice that the CMA is required to give to a person under any of —
() Rule 5,

(b) Rule 11,

(c) Rule 15(3), or

(d) Rule 16(2);

“oral hearing” means a hearing in which a relevant party may make oral
representations on any matter referred to in a notice;

“Procedural Officer” means any relevant person who is required to exercise any
function under Rules 6(5) and 8(1);

“public authority” includes —

(a) in the United Kingdom, a court or tribunal and any person exercising functions of
a public nature, and

(b) in any country or territory outside the United Kingdom, a court or tribunal and any
person or body which appears to the CMA or a regulator to be exercising functions of
a public nature;

“‘relevant party” means a person to whom a notice is required to be given;

‘relevant person” means any of the following categories of person who has been
authorised by the CMA or a regulator’s Board to exercise any function under these
Rules —

(a) one or more members of the CMA Board or a regulator’s Board,

(b) one or more members of the CMA panel or a regulator’s Panel,
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(c) one or more members of staff of the CMA or a regulator,

(d) jointly by one or more of the persons mentioned in paragraph

(@), (b) or (c).

(2) In these Rules, any reference to:

(a) a numbered Rule is to the Rule in these Rules which is numbered;

(b) a numbered paragraph or sub-paragraph is to the paragraph or sub-paragraph
which is numbered in the Rule where the reference occurs.

(3) Except where these Rules otherwise provide, expressions used in the Act which
are also used in these Rules have the same meaning in these Rules as they have in
section 59 of the Act.

(4) Any reference in these Rules to the CMA means the CMA or a regulator, except
in—

(a) this Rule,
(b) Rule 20.

Application of the Rules

2.—(1) Subject to paragraphs (2) and (3), these Rules apply when the CMA takes
investigation or enforcement action under the Act in relation to any one or more of
the Chapter | prohibition, the Chapter Il prohibition, the prohibition in Article 101(1)
and the prohibition in Article 102.

(2) Rule 15 and Rule 17 apply only when the CMA takes investigation or
enforcement action in relation to the Chapter | prohibition or the Chapter Il
prohibition.

(3) Rule 16 applies only when the CMA takes investigation or enforcement action in
relation to the prohibition in Article 101(1).
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Delegation of functions

3. — (1) There is to be a relevant person who oversees the investigation under the
Act and who is to decide whether notice of a proposed infringement decision under
Rule 5 is given.

(2) Subject to Rule 9(4) there is to be a separate relevant person from the relevant
person referred to in paragraph (1) who decides whether any supplementary notice
of a proposed infringement decision under Rule 5 is given, whether to make an
infringement decision and whether to impose a penalty in accordance with Rules 10
and 11.

(3) For the purposes of paragraph (2) the relevant person must comprise at least two
persons.

Legal advice during investigations and inspections

4.—(1) An officer must grant a request of the occupier of premises entered by the
officer to allow a reasonable time for the occupier’s legal adviser to arrive at the
premises before the investigation continues, if the officer —

(a) considers it reasonable in the circumstances to do so and

(b) is satisfied that such conditions as he considers it appropriate to impose in
granting the occupier’s request are, or will be, complied with.

(2) A person required by the CMA under section 26(6)(a)(ii) or (b) or section
65E(6)(a)(ii) or (b) of the Act to provide an oral explanation of a document or orally
confirm the location of a document may be accompanied by a legal adviser.

(3) An officer must grant a request of an individual required under section 26A to
answer questions to allow a reasonable time for a legal adviser to arrive before
starting the interview, if the officer —

(a) considers it reasonable in the circumstances to do so, and

(b) is satisfied that such conditions as he considers it appropriate to impose in
granting the individual’s request are, or will be, complied with.
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(4) For the purposes of paragraphs (1) and (3), “a reasonable time” means such
period of time as the officer considers is reasonable in the circumstances.

(5) In this Rule, “officer” means an investigating officer within the meaning of section
27(1) or 65F(1) of the Act or a named officer of the CMA authorised by a warrant
issued under section 28, 28A, 65G or 65H of the Act.

Statement of objections

5.—(1) If the CMA proposes to make an infringement decision—

(a) the CMA must give notice of this stating which one or more of the Chapter |
prohibition, the Chapter Il prohibition, the prohibition in Article 101(1) and the
prohibition in Article 102 the CMA considers has been infringed; and

(b) the provisions of Rule 6 are to apply.

(2) Subject to Rules 18 and 19, the notice referred to in paragraph (1)(a) must be
given to each person who the CMA considers is a party to the agreement, or is
engaged in conduct, which the CMA considers infringes one or more of the
prohibitions mentioned in paragraph (1)(a).

Notices, access to file and representations

6.—(1) A notice under Rule 5 must state:

(a) the facts on which the CMA relies, the objections raised by the CMA, the action
the CMA proposes and its reasons for the proposed action;

(b) the period within which a relevant party may make written representations to the
CMA identifying the information contained in the notice which that relevant party
considers the CMA should treat as confidential information and explaining why he
considers the CMA should treat such information as confidential information; and

(c) the period within which a relevant party may make written representations to the
CMA on the matters referred to in the notice.

(2) The CMA must give a relevant party a reasonable opportunity to inspect the
documents in the CMA’s file that relate to the matters referred to in a notice given to
that relevant party, except that the CMA may withhold any document—
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(a) to the extent that it contains confidential information; or
(b) which is an internal document.

(3) The CMA must offer a relevant party the opportunity to attend an oral hearing in
order to make oral representations to the CMA on any matter referred to in a notice.

(4) Where the relevant party confirms that it wishes to attend an oral hearing, the
CMA must give that relevant party a reasonable opportunity to attend an oral hearing
to make such oral representations.

(5) The oral hearing is to be chaired by a relevant person who may be a Procedural
Officer.

(6) The chairperson must not have been otherwise involved in the investigation in
respect of which notice has been given.

(7) The chairperson is to prepare a report following the hearing and give that report
to the persons set out in Rule 3(2) who are to decide whether to make an
infringement decision.

(8) The report must:

(a) contain an assessment of the fairness of the procedure followed in holding the
oral hearing; and

(b) identify any other concerns about the fairness of the procedure followed in the
investigation which have been brought to the attention of the person preparing the
report in that person’s role as the chairperson of the oral hearing;

(9) Where, upon the expiry of the period mentioned in paragraph (1)(c), no written
representations on the matters referred to in a notice given to a relevant party have
been made by that relevant party, the CMA may proceed with the case in the
absence of such written representations.

(10) Where the CMA has given a relevant party a reasonable opportunity to make
oral representations under paragraph (3) but no oral representations have been
made, the CMA may proceed with the case in the absence of such representations.

(11) Paragraph (1)(b) does not restrict the application of Rule 7(1) and (2).
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Confidential information

7.—(1) Where a person who has supplied information to the CMA has made
representations to the CMA identifying such information as being information that the
CMA should treat as confidential information and the CMA proposes to disclose such
information under these Rules, the CMA must take all reasonable steps to—

(a) inform that person of the CMA’s proposed action; and

(b) give that person a reasonable opportunity to make representations to the CMA on
the CMA’s proposed action.

(2) The CMA may at any time request a person who has supplied information to the
CMA to make written representations to the CMA in respect of the information
supplied—

(a) identifying the information which that person considers the CMA should treat as
confidential information; or

(b) explaining why that person considers the CMA should treat the information as
confidential information.

(3) If a person who has supplied information to the CMA makes written
representations to the CMA in respect of the information supplied identifying the
information which that person considers the CMA should treat as confidential
information or explaining why he considers the CMA should treat the information as
confidential information, whether or not such representations are made under this
Rule, the CMA may seek from that person such further clarification as the CMA
considers is needed.

(4) If the CMA requests any person to make representations or to give further
clarification under this Rule, the CMA may specify the period within which such
representations or further clarification should be made.

(5) For the purposes of this Rule, where, in the CMA’s opinion, information supplied
to the CMA by any person relates to or originates from another person, that other
person may be treated as a person who has supplied the information to the CMA.
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Procedural complaints

8. — (1) Complaints about the procedures followed during the course of an
investigation under the Act may be made to a Procedural Officer. The Procedural
Officer is to consider a significant procedural complaint where that complaint has not
been determined or settled by the relevant person overseeing the investigation to the
satisfaction of a complainant.

(2) The Procedural Officer must not be otherwise involved in the investigation in
guestion.

(3) The Procedural Officer must give notice of the decision in respect of the
complaint within 20 working days.

(4) The Procedural Officer may extend the period to give notice of the decision in
respect of the complaint by no more than 20 working days if the Procedural Officer
considers that there are special reasons why the notice of the decision in respect of
the complaint cannot be given within the period under paragraph (3).

Settlement

9. — (1) The CMA may decide to follow a settlement procedure in respect of an
investigation under the Act where a party to that investigation:

(a) admits that it has been a party to an agreement or has been engaged in conduct
which infringes one or more of the Chapter | prohibition, the Chapter Il prohibition,
the prohibition in Article 101(1) and the prohibition in Article 102 in relation to that
investigation, and

(b) agrees to an expedited administrative procedure for the remainder of the
investigation.

(2) A single relevant person may only take the decision to follow a settlement
procedure in respect of an investigation pursuant to paragraph (1) if a separate
relevant person approves that decision.

(3) For the purposes of paragraph (2) the separate relevant person must comprise at
least two persons.
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(4) Where a single relevant person takes the decision to follow a settlement
procedure pursuant to paragraph (1) that relevant person may also take the decision
to make an infringement decision in respect of that investigation.

(5) Where the CMA decides to follow a settlement procedure pursuant to paragraph
(1) the CMA must comply with Rule 5 to the extent that it has not already been
complied with and Rule 10.

(6) Where the CMA decides to follow a settlement procedure pursuant to paragraph
(1), the CMA may elect to impose a penalty on that party and the provisions of Rule
12(2)(a) and 12(4) are to apply.

Notice of decision

10.—(1) Where the CMA has made an infringement decision, it must without delay

(a) subject to Rules 18 and 19, give notice of the infringement decision to each
person to whom the CMA considers is or was a party to the agreement, or is or was
engaged in conduct, stating the facts on which the CMA bases the infringement
decision and the CMA’s reasons for making the infringement decision; and

(b) publish the infringement decision.

(2) The CMA may delay publication of the infringement decision under paragraph
(2)(b) where the CMA considers that such publication may prejudice a criminal
investigation or prosecution pursuant to section 192 of the Enterprise Act 2002
relating to the same or similar agreement or conduct.

(3) Where the CMA has made a decision that there are no grounds for action in
respect of—

(a) an agreement either because the conditions of the Chapter | prohibition are not
met or because the agreement is excluded from the Chapter | prohibition or satisfies
the conditions in section 9(1) of the Act; or

(b) an agreement either because the conditions of the prohibition in Article 101(1)
are not met or because the agreement satisfies the conditions of Article 101(3); or
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(c) conduct because the conditions of the Chapter Il prohibition or the prohibition in
Article 102 are not met;

the CMA must without delay, subject to Rules 18 and 19, give notice of the decision,
to any person whom it has undertaken to inform of the decision and to any person in
respect of whom the CMA or an officer has issued any notice under Rule 5, stating
the facts on which the CMA bases the decision and the CMA’s reasons for making
the decision.

(4) Where the CMA is required to give notice of a decision under paragraph (3), it
may publish the decision.

(5) In this Rule, “officer” has the same meaning as in Rule 4.

Notice of proposed penalty

11.—(2) If the CMA proposes to require an undertaking to pay a penalty under
section 36 of the Act —

(a) the CMA must give notice of this stating which one or more of the Chapter |
prohibition, the Chapter Il prohibition, the prohibition in Article 101(1) and the
prohibition in Article 102 the CMA considers has been infringed; and

(b) the provisions of Rule 6 are to apply except for paragraph (2) of Rule 6.

(2) Subject to Rules 18 and 19, the notice in paragraph (1)(a) must be given to each
person who the CMA considers is or was a party to the agreement, or is or was
engaged in conduct, which the CMA considers infringes one or more of the
prohibitions in the notice.

Directions and penalties

12.—(1) Where the CMA gives a direction to a person under section 32 or 33 of the
Act, it must at the same time inform that person in writing of the facts on which it
bases the direction and its reasons for giving the direction.

(2) If the CMA requires an undertaking to pay a penalty under section 36 of the Act —
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(a) the CMA must at the same time inform that undertaking in writing of the facts on
which it bases the penalty and its reasons for requiring that undertaking to pay the
penalty; and

(b) the provisions of Rules 6 and 11 are to apply to the extent that they have not
already been applied.

(3) The CMA must publish directions given under section 32 or 33 of the Act.
(4) The CMA must publish penalties imposed under section 36 of the Act.

Interim measures

13.—(1) Subject to paragraph (2), if the CMA proposes to give a direction under
section 35 of the Act, it must give each person to whom it proposes to give the
direction a reasonable opportunity to inspect the documents in the CMA’s file relating
to the proposed direction.

(2) The CMA may withhold any document—
(a) to the extent that it contains confidential information; or
(b) which is an internal document.

(3) When giving a person an opportunity to make representations under section
35(3)(b) of the Act, the CMA must specify the period within which that person may
make such representations.

(4) Where the CMA gives a direction to a person under section 35 of the Act, it must
at the same time inform that person in writing of the facts on which it bases the
direction and its reasons for giving the direction, and it must publish the direction.

Election to apply a relevant prohibition to a case

14.—(1) The CMA may, at any time prior to making an infringement decision, elect to
apply to a case one or more of the Chapter | prohibition, the Chapter Il prohibition,
the prohibition in Article 101(1) and the prohibition in Article 102 (whether or not any
such election has previously been made by the CMA in that case).
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(2) The CMA must make an election pursuant to paragraph (1) before it may make
any decision under paragraph (3).

(3) If the CMA proposes—

(a) to make a decision that one or both of the prohibition in Article 101(1) and the
prohibition in Article 102 has been infringed, but in any notice given under Rule 5 the
CMA has stated that it considers that only one or both of the Chapter | prohibition
and the Chapter Il prohibition has been infringed; or

(b) to make a decision that one or both of the Chapter | prohibition and the Chapter Il
prohibition has been infringed but in any notice given under Rule 5 the CMA has
stated that it considers that only one or both of the prohibition in Article 101(1) and
the prohibition in Article 102 has been infringed,

the provisions of Rules 5 and 6 are to apply to the extent that they have not already
been applied.

(4) In paragraph (3), “any notice given under Rule 5" means any notice given under
Rule 5 that has not been superseded by a subsequent notice given under Rule 5.

Cancellation, etc. of a parallel exemption

15.—(1) The circumstances in which the CMA may exercise the powers in section
10(5)(a), 10(5)(c) and 10(5)(d) of the Act are where it finds that an agreement which
benefits from a parallel exemption nevertheless has effects in the United Kingdom,
or a part of it, which are incompatible with the conditions laid down in section 9(1) of
the Act.

(2) The circumstances in which the CMA may exercise the powers in section
10(5)(b) of the Act are where, having previously exercised the powers in section
10(5)(a) or 10(5)(c) of the Act in respect of an agreement, the CMA finds that—

(a) as a result of a material change in circumstances since the exercise of those
powers, any condition or obligation it has imposed in exercise of those powers is no
longer necessary to ensure that the effects of the agreement in the United Kingdom,
or a part of it, are compatible with the conditions laid down in section 9(1) of the Act;
or
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(b) as a result of a material change in circumstances since the exercise of those
powers, or as a result of information supplied in response to a notice given under
paragraph (3) being incomplete, false or misleading in a material particular, the
agreement has effects in the United Kingdom, or a part of it, which are incompatible
with the conditions laid down in section 9(1) of the Act.

(3) Subject to Rules 18 and 19, if (other than in the circumstances referred to in
paragraph (2)(a)) the CMA proposes to exercise any of the powers in section 10(5)
of the Act it shall give notice to each person who it considers is a party to the
agreement and the provisions of Rule 6 are to apply.

(4) Subject to Rules 18 and 19, if the CMA proposes to exercise any of the powers in
section 10(5)(b) of the Act in the circumstances referred to in paragraph (2)(a) it
must consult each person who it considers is a party to the agreement.

(5) If the CMA proposes to exercise any of the powers in section 10(5) of the Act it
may consult the public.

(6) If the CMA has made a decision in exercise of any of its powers in section 10(5)
of the Act it must—

(a) subject to Rules 18 and 19, give notice of the decision to each person who the
CMA considers is a party to the agreement, stating the facts on which it bases the
decision and its reasons for the decision; and

(b) publish the decision.

Withdrawal of the benefit of a Commission Regulation pursuant to Article 29(2)
of the EC Competition Regulation

16.—(1) Subject to Rules 18 and 19, if the CMA proposes, in any particular case, to
withdraw in the whole or any part of the United Kingdom the benefit of a Commission
Regulation pursuant to Article 29(2) of the EC Competition Regulation, it must give
notice to each person who the CMA considers is a party to the agreement, and the
provisions of Rule 6 are to apply.

(2) If the CMA proposes to exercise its powers under Article 29(2) of the EC
Competition Regulation it may consult the public.
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(3) If the CMA has made a decision withdrawing in the whole or any part of the
United Kingdom the benefit of a Commission Regulation pursuant to Article 29(2) of
the EC Competition Regulation it must—

(a) subject to Rules 18 and 19, give notice of the decision to each person who the
CMA considers is a party to the agreement, stating the facts on which it bases the
decision and its reasons for the decision; and

(b) publish the decision.

Withdrawal of an exclusion

17.—(1) Subject to Rules 18 and 19, if the CMA proposes to give a direction under
paragraph 4 of Schedule 1 to the Act or paragraph 9 of Schedule 3 to the Act, or in
accordance with an order made under section 50 of the Act, to the effect that an
exclusion made by a provision specified in paragraph (2) does not apply to an
agreement, it must consult each person who it considers is a party to the agreement.

(2) The provisions specified for the purposes of paragraph (1) are—
(a)paragraph 1 of Schedule 1 to the Act;

(b) paragraph 9(1) of Schedule 3 to the Act; and

(c) an order made under section 50 of the Act.

(3) The period specified for the purposes of paragraph 4(4) of Schedule 1 to the Act
and paragraph 9(6) of Schedule 3 to the Act is ten working days starting with the
date the notice is given.

(4) If the CMA has given a direction referred to in paragraph (1), it must publish the
direction.

Associations of undertakings and government organisations

18.—(1) Where a Rule requires the CMA to give notice of any matter to an
association of undertakings the CMA is to give such notice to the director, secretary,
manager or other similar officer of the association on its behalf.
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(2) Where a Rule requires the CMA to give notice of any matter to each of more than
twenty-

a) members of an association of undertakings;
b) members of a government organisation

the CMA may, instead of giving such notice to any such member, give such notice to
the director, secretary, manager or other similar officer of the association or
government organisation on that member’s behalf.

Time limits and giving notice
19.—(1) Where—

(a) the CMA has taken all reasonable steps to give notice to the persons mentioned
in paragraph (3) but has been unable to give such notice or in the CMA’s opinion
there is doubt that it has been able to give such notice;

(b) there are no reasonable steps that can be taken by the CMA to give notice to the
persons mentioned in paragraph (3), or

(c) there are persons who are party to the agreement which the CMA considers
infringes the Chapter | prohibition and/or the prohibition in Article 101(1) but the CMA
does not propose to make or has not made an infringement decision against all
those persons, in respect of those persons against whom it does not propose to
make or has not made an infringement decision,

the CMA may, instead, take all the steps mentioned in paragraph (2).
(2) The steps mentioned for the purposes of paragraph (1) are the following—

(a) publish a summary of the notice by means of entry in the register maintained by
the CMA under Rule 20; and

(b) cause a reference to the summary of the notice published in that register to be
published in—

(i) the London Gazette, the Edinburgh Gazette and the Belfast Gazette;
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(ii) at least one national daily newspaper; and

(iii) if there is in circulation an appropriate trade journal which is published at intervals
not exceeding one month, in such trade journal.

(3) The persons mentioned for the purposes of paragraph (1) are the following—
(a) a person under Rule 5, 10(1)(a), 10(3), 15(3), 15(6)(a), 16(1) or 16(3)(a);
(b) a person in order to consult him under Rule 15(4) or 17(2).

(4) Except where paragraph (1) is applied, where these Rules allow or require notice
to be given to a person, such notice is to be treated as having been given on the
date on which that person receives it.

(5) Where paragraph (1) is applied, the notice is to be treated as having been given
on the date of its publication in accordance with paragraph (2).

(6) Any notice given under these Rules must be in writing.

(7) Where the time prescribed by these Rules for doing any act expires on a day
which is not a working day, the act is in time if done at or before 5.30 p.m. on the
next following working day.

(8) Where an act done in accordance with these Rules is done on a day which is not
a working day, or after 5.30 p.m. on a working day, the act is to be treated as done
on the next following working day.

Public register

20.—(1) The CMA must maintain a register in which there must be entered—
(a) all decisions that the CMA is required to publish under these Rules;

(b) all decisions published under Rule 10(4);

(c) all directions that the CMA is required to publish under these Rules;

(d) all notices that the CMA is required to publish under Rule 21(2); and

[CMACon8 | 16



(e) all penalties that the CMA is required to publish under Rule 12(4).
(2) The register is to be open to public inspection—

(a) at the CMA’s head office between 10.00 a.m. and 4.30 p.m. on every working
day; and

(b) on the CMA’s website.

Consultation

21.—(1) Where the CMA, if it proposes to take action, is required to consult a person
under these Rules, it must—

(a) subject to Rules 18 and 19, give notice to that person; and

(b) state in that notice the action the CMA proposes to take, its reasons for proposing
such action and the period within which that person may make written
representations to the CMA on these matters.

(2) Where the CMA, if it proposes to take action—
(a) is required to consult the public under these Rules; or

(b) proposes to consult the public in exercise of its discretion to do so under these
Rules,

it must publish a notice stating the action it proposes to take, its reasons for
proposing such action and the period within which written representations may be
made to the CMA on these matters.

[CMACon8 | 17
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1.3

1.2

PREFACE

We-haveThe Competition and Markets Authority (CMA) has set out in this

guidance document general information for the business and legal
communities and other interested parties on the processes that we-usethe
CMA uses when using eurits powers under the Competition Act 1998
(theCA98), as amended by the Enterprise and Regulatory Reform Act 2013

-thisThis guidance;we updates and supersedes the previous detailed
guidance of the Office of Fair Trading (OFT) on how the OFT conducted
investigations under the CA98 entitled A Guide to the OFT’s Investigation
Procedures in Competition Cases (OFT1263rev) (OFT’s Procedural

Guidance).®

This guidance should be read alongside the CMA publications Administrative

Penalties: Statement of policy on the CMA’s approach (CMAA4) [currently in
draft]’, [Transparency and disclosure: Statement of the CMA'’s policy and

Publications available at: at: [www.gov.uk/cmal.

7

[Administrative Penalties: Statement of policy on the CMA’s approach (CMA4) [currently in draft]

available at: [www.gov.uk/cmal.



file:///C:/Users/lbaner/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/5PNA12J5/%5bwww.gov.uk/cma
http://www.gov.uk/cma

approach [currently in draft (CMA6) (CMA6 Transparency and Disclosure)]®
and the CMA'’s [Prioritisation Principles], which outline the basis on which the
CMA decides which cases to investigate.® This guidance should also be read
alongside the documents listed in Annexe A, which were first published by
the OFT, and have setbeen adopted by the CMA.*° In particular, you may
find it useful to read this document alongside other OFT documents,
including — Enforcement (OFT407), Powers of Investigation (OFT404), and

Involving third parties in Competition Act investigations (OFT451).*

1.21.4 This guidance sets out edrthe CMA'’s procedures and explairedexplains the
way in which we-eenductthe CMA conducts investigations into suspected
competition law infringements. This is-eurecurrentrepresents the CMA'’s
practice as at the date of publication of this document. It may be revised
from time to time to reflect changes in best practice or the law and eurthe
CMA'’s developing experience in assessing and investigating cases. Please
refer to the OFFCMA website to ensure you have the latest version of this
guidance.

. | . : vy corr B ir this uid

4.31.5 This guidance is concerned exclusively with eurthe CMA’s investigations
under the AetCA98. It does not cover ©FFCMA investigations into
individuals suspected of having committed the criminal cartel offence™ nor
does it cover directercompetition disqualification order proceedings.®

8 [Transparency and disclosure: Statement of the CMA’s policy and approach (CMAB) [currently in

draft] available at: www,gov.uk/cma.

CMA Prioritisation Principles — to be finalised. See paragraph 4.4.

Annexe A describes in further detail how these publications are affected by the ERRA13 and
indicates which existing and related guidance documents have been adopted by the CMA Board.
To the extent that any conflict arises between the content of such existing guidance and this
quidance, the content of this quidance will prevail.

Publlcat|0ns ava|lable at: [www. qov uk/cma]

9
10

11

13

More information on direetorcompetition disqualification orders can be found in ©FF510Director
disqualification orders in competition cases (OFT510) available to-dewnlead-at:
[www.eft.gov.uk/shared—oft/businessleaflets/enterprise—act/oft510.pdfcma-].

9
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1.41.6 This guidance does not cover the procedures used by sectoral regulators**in

their competition law investigations. Further guidance on thisthe enforcement
of competition law by the sectoral regulators is available in Cencurrent
Appheationte-the CMA guideline [Regulated Industries: Guidance on
concurrent application of competition law to regulated industries [currently in
draft and being consulted on (CMA10con)]]*® or from the relevant
organisation's website.

4.51.7 This document incorporates the commitments made in edrthe CMA’s

published guideline [(CMAG6 Transparency Statementand Disclosure)] insofar
as they apply to investigations under the ActCA98.*°

1.61.8 WeThe CMA will apply this guidance flexibly. This means that wethe CMA

19

will have regard to the guidance when we-dealdealing with suspected
competition law infringements but that, when the facts of an individual case
reasonably justify it, wethe CMA may adopt a different approach. For
example, wethe CMA may adopt a different approach in circumstances
where, at the same time as conducting an investigation into a suspected
competition law breach by a business,*’ in parallel we-arethe CMA is also
looking at whether an individual has committed a criminal cartel offence.

9 This guidance will take effect from the-date-itispublished-1 April 2014. The
new-decision-making-model-changes introduced by the ERRA13, as they

affect administrative investigations under the CA98 and as outlined in this
guidance, will apply to all ongoing and future cases;-exceptthose-in-which-a

14

15

The Office of Communications, the Gas and Electricity Markets Authority, the Northern Ireland
Authority for Utility Regulation, the Water Services Regulation Authority, the Office of Rall
Regulatlon Mon|t0r and the Civil AV|at|on Authonty Th|s list is correct as at %@etebeﬁé@ﬁ—

sector regulators are given concurrent powers.

—OFT 405 available to- dewnlead-at- ™ [Regulated Industries: Guidance on concurrent application of
competition law to requlated industries [currently in draft and being consulted on (CMA10con)]]
available at: [www.eft.qgov.uk/shared—oft/businessleaflets/cad8 guidelines/oft405.pdfcma-].

*_OFT 1234 available to download-at ™° CMA qguideline [Transparency and disclosure:

17

Statement of the CMA’s policy and approach [currently in draft (CMAG6)] (available at:
www.eft-gov.uk/shared—oftlconsultations/668117//OFT1234 pdicma).

The relevant provisions of competition law apply to agreements between, and conduct by,
‘undertakings'. In this Guidance the word 'business' should be understood to include all forms of
undertaking. An undertaking means any natural or legal person carrying on commercial or
economic activities relating to goods or services, irrespective of legal status. For example, a sole
trader, partnership, company or a group of companies can each be an undertaking. Further
guidance on the meaning of 'undertaking' can be found in OFT Guidance Agreements and
concerted practices (6FF4010FT401) and Public bodies and competition law (GFF
13890FT1389), and in relevant European case law, such as C-205/03 P FENIN [2006] ECR I-
6295:).

10
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from 1 April 2014. The CMA has published quidance on which-the decision

deseribedprinciples to be applied in determining, in any case, whether

criminal proceedings should be brought under section 188 of the EA02 (as
amended by the ERRA13). More information is available in the previeus
version-ofCMA quideline [Cartel Offence: Prosecution Guidance] [currently in
draft and being consulted on (CMA9con)].*

4-71.10 The decision-making procedures set out in this guidance;published-in-March
2611 will apply to all ongoing and future civil cases under the CA98.

4.81.11 This document is not a definitive statement of, or a substitute for, the law
itself and the legal tests which we-applythe CMA applies in assessing
breaches of competition law are not addressed in this guidance. A range of
OFF-publications on how we-carrythe CMA carries out this substantive
assessment is available on the OFF-website-**We recommend CMA
website.” The CMA recommends that any person who considers that they
or their business may be affected by an investigation into suspected anti-
competitive practices should seek independent legal advice.

4.91.12 This guidance sets out the procedures we-followthe CMA follows within the
legal framework outlined in Chapter 2:2. It addresses each stage of a typical
investigation in turn. The key stages of an investigation into a suspected
infringement and a summary of eurthe CMA’s action at these stages are set
out at Figure 1.21.

18

Available at: www.gov.uk/cma.

N SeeFigure 1.1 above-

% see paragraph 1.3 and Annexe A.
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Figure 1.21 — Key stages in an investigation
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2 THE LEGAL FRAMEWORK

2.1 The legal framework that applies to the investigation and enforcement of
suspected civil breaches of competition law is described below.

2-12.2 The Treaty on the Functioning of the European Union (TFEU) and the
ActCA98 both prohibit, in certain circumstances, agreements and conduct
which prevent, restrict or distort competition, and conduct which constitutes
an abuse of a dominant position.

2-22.3 More information on the laws on anti-competitive behaviour is available in
the OFT quick guide Competing Fairly** (OFT447) and in the more detailed
guidance on Agreements and Concerted Practices™ (OFT401) and Abuse of
a dominant position- (OFT402).?®

2-32.4 In the UK, competition law is applied and enforced principally by the
OFTCMA.?* The ActCA98 gives usthe CMA powers to apply, investigate and
enforce the Chapter | and Chapter Il prohibitions in the ActCA98 and Articles
101 and 102 of the TFEU.?®

2.42.5 Under EU legislation,?® as a 'designated national competition authority",
when we-applythe CMA applies national competition law either to
agreements which may affect trade between Member States or to abuse

2 OFT-402Publications available to-dewnload-at-; [www.oft.gov.uk/about-the-oftiegal-
powers/legal/competition-act-1998/publicationswww.gov.uk/cmal.

** However, itis-open-to-any-person-to-bring-a standaloneactioncertain sectoral regulators (see
paragraph 1.6 above) have concurrent powers with the CMA to apply and enforce the Chapter |
and Chapter Il prohibitions in the High-Court-foran-injunction-and/ordamages-as-aresultCA98 and
Articles 101 and 102 of an-alleged-infringement-of competitionlaw—Inrelationto-the-the TFEU

within their respective regulated sectors-{being. These sectoral requlators also have concurrent
competition law powers in respect of market studies and investigations under Part 4 of the EAQ2.
The requlated sectors are, as at 16-Octeber20121 April 2014, communications and postal
services, gas, electricity, healthcare services, railways, air trafflc and airport operation services,
water and sewerage);-therespective-seetoral. The list may change from time to time if further

sector regulators haveare given concurrent powers-with-the-OFT-to-apphyr-and-enforce-the-legal

provisions.
See Chapter Il (Investigation and Enforcement) of the ActCA98.
% Article 3 of Council Regulation (EC) No 1/2003 (OJ L1, 4.1.2003, p.1), as amended.

25
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prohibited by Article 102, we-arethe CMA is also required to apply Articles
101 and 102 of the TFEU.%

2-52.6 Further information on the framework for applying Articles 101 and 102 of

the TFEU and the interaction with the Chapter | and Chapter Il Prohibitions
in the ActCA98 is available in the OFT guide Modernisation- (OFT442).%

2-62.7 There are procedural rules that apply when we-takethe CMA takes

investigative or enforcement action.?® In addition, we-arethe CMA is required
to carry out euits investigations and make decisions in a procedurally fair
manner according to the standards of administrative law.*

2-72.8 In exercising euits functions, as a public body, wethe CMA must also ensure

that we-aectit acts in a manner that is compatible with the Human Rights Act
1998.

27

The relevant sectoral requlators are also designated national competition authorities within their

28

29

30

respective sectors.

OFT-442Publication available to-download-at-:
[www.eft-.gov.uk/shared—oft/businessleaflets/ca98guidelines/oft442pdicmal.

[The Competition Act 1998 (Competition and Markets Authority’s Rules) Order 20[] SI [*]](the
CA98 Rules) [currently in draft and being consulted on in CMA8con]. The CA98 Rules replace the
previous procedural rules that applied to OFT investigations under the CA98 (The Competition Act
1998 (Office of Fair Frading'sTrading’s Rules) Order 2004 S| 2004/2751(the-OFFRules).).

See in particular Pernod Ricard SA and Campbell Distillers Limited v Office of Fair Trading [2004]
CAT 10.

14
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THE SOURCES OF OUJRTHE CMA'’S INVESTIGATIONS

Summary

e WeobtainThe CMA obtains information about possible competition law
breaches through a number of sources

- eudrresearch and market intelligence, and other workstreams

- leniency applications

- complaints to eurthe CMA’s Enquiries and-Reperting-CentreUnit or to
ourthe Cartel Hotline.

e This chapter sets out how to contact d4sthe CMA to apply for leniency or
to complain about a suspected cartel or other potential competition law
breach.

e In some cases, complainants can approach usthe CMA informally in the
first instance.

3.1

3.2

3.3

There are a variety of ways in which information can come to the
OFFsCMA's attention, leading usthe CMA to investigate whether
competition law may have been breached.

OurThe CMA'’s own research and market intelligence may prompt usthe
CMA to make initial enquiries into suspected anti-competitive conduct.

Alternatively, evidence gathered through eur-other CMA workstreams, such

as eurthe CMA’s merger or markets functions, or use of eurthe CMA’s
powers under the Regulation of Investigatory Powers Act 2000, or

information received via the European Competition Network or the European

Commission (Commission) may reveal potentially anti-competitive
behaviour. In these circumstances, we-gatherthe CMA gathers publicly
available information and may write to businesses or individuals seeking
further information that we-censiderthe CMA considers could be relevant.

WeThe CMA also relyrelies on information from external sources to bring to

eurits attention potentially anti-competitive conduct. This could be from

15




|31

individuals with so called 'inside’ information about a cartel®" or from a

complainant.

Cartels and leniency

34 A business which is or has been involved in a carte

132 may wish to take

advantage of the benefits of eurthe CMA'’s leniency programme prompting
them to approach dsthe CMA with information about its operation.

3.5 By confessing to usthe CMA, a business could gain total immunity from, or a

significant reduction in, any financial penalties wethe CMA can impose if we
decideit decides that the arrangement breaches the Chapter | prohibition
and/or Article 101 of the TFEU.*

3.6 It is also a criminal offence for an individual dishenestly-to-engage-into agree

with one or more other persons to make or implement, or cause to be made
or implemented, any cartel arrangements in the Y&-United Kingdom.**
Cooperating current and former employees and directors of companies
which obtain immunity from financial penalties will normally receive immunity
from prosecution. Also, an individual who comes forward with information
about a cartel may receive immunity from criminal prosecution.®

3.7 In addition, wethe CMA will not apply for a competition disqualification order

against any current director of a company whose company has benefited
from leniency.*® However, wethe CMA may apply for an order against a

31

32

33

34

We-operateThe CMA operates a financial reward programme in exchange for information about
the operation of a cartel. For more information, go to-: [www.eft.gov.uk/OFTwerk/cartels-and-
competition/cartelsfrewardscmal.

A cartel is an agreement between businesses not to compete with each other. The agreement can
often be verbal. Typically, illegal cartels involve cartel members agreeing on price fixing, bid
rigging, output quotas or restrictions, and/or market sharing arrangements. In some cartels, more
than one of these elements may be present. For the purposes of eurthe CMA'’s leniency
programme, price-fixing includes resale price maintenance.

More information on how we-setthe CMA sets penalties is available in Part 5 of OFT

gH+ele#negwdel|ne Enforcement (@IZI'—407+avaHableteeewntead—at

pdfOFT407) and
Gutelanc—eOFTs gurdanc as to the appropnate amount of a penalty (OFTF4230FT423) available
to-download-at-: [www.oft-gov.uk/shared—oft/businessleaflets/ca98 guidelines/oft423-pdfcmal.
Section 188 of the EA02. Section 188A of the EA02 (as amended by the ERRA13) sets out

35

circumstances in which the cartel offence has not been committed. Section 188B of the EA02 (as
amended by the ERRA13) provides statutory defences to the cartel offence. See further CMA
quideline [Cartel Offence: Prosecution Guidance] [currently in draft and being consulted on

(CMA9con)], available at: [Www.qov.uk/%[_na].

See further the OFT quideline Applications for
leniency and no action in cartel cases (OFT1495), available at: [www.gov.uk/cmal.

® In respect of the activities to which the grant of leniency relates. For further detail, see OFT

guidance Cempetition-Disqualification-Orders{OFT-510Director disqualification in competition
16
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director who has been removed or has otherwise ceased to act as a director
of a company owing to his role in the breach of competition law and/or for
opposing the application for leniency, or against a director who fails to co-
operate with the leniency process.

3.8 We-enecourageThe CMA encourages business representatives who suspect
that their business has been involved in cartel activity to blow the whistle on
the cartel.

3.9 For more information on what constitutes a cartel, see eurthe CMA’s quick
guide Cartels and the Competition Act®” (OFT435) and eurthe guideline
Agreements and Concerted Practices- (OFT401).®

How to apply for leniency

3.10 We-handleThe CMA handles leniency applications in strict confidence.
Applications for lenient treatment under the OFFsCMA's leniency
programme should be made to the Senior Director or Director of eurthe
CMA'’s Cartels and Criminal Enfercement-Group (ECEGCCQG) in the first
instance. The contact details of the relevant individuals are available on
eurthe CMA website.®® More detailed information on eurthe CMA’s leniency
programme is available in Leniency in-cartel-cases*’-and-in-Lenieney-and no-
action.**

Complaints about possible breaches of competition law

3.11  Another way in which we-receivethe CMA receives information from external
sources is where an individual or a business complains to usthe CMA about
the behaviour of another business. Complaints can be a useful and
important source of information relating to potentially anti-competitive
behaviour.

cases (OFT510) available te-dewnload-at-:
. [www.eft-gov.uk/shared—oft/business—leaflets/enterprise—act/oft510-pdfcmal.

% OFT 401Publications available te-download-at-;
. [www eﬁpqov uk/sha%ed—ei#busmess—leaﬂe%s#ea%—e;wdelams%e%@l—edicma]

41

OFT 803quideline Applications for leniency and no action in cartel cases (OFT1495), available te
download-at-; [www.oft-qov.uk/sharedoft/reporisicomp—policy/oft803 pdfcmal.
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How to make a competition complaint

3.12

3.13

3.14

3.15

3.16

If an individual or a business suspects that another business is infringing
competition law, they should contact usthe CMA.

Complaints about suspected cartels should be made by calling edrthe CMA’s
Cartel Hotline on 68606-085-1664[to be confirmed] or by emailing usthe CMA
at eartelshotline@oftgsi.gov-uk:[to be confirmed]. These complaints are
handled in confidence by CECEGCCG. Guidance on reporting a suspected
cartel to the OFFCMA is available in the OFT quick guide Cartels and the
Competition Act.*?

For all other competition related complaints, please eat-euremail the CMA’s

Enquiries and-Reperting-Centre (ERC)-0n-0845722-44-99Unit at [to be
confirmed] or emai-us-at-enguiries@oft-gsi.gev-ukcontact the CMA through its
website in the first instance. WeThe CMA will be able to advise whether the
matter is within eurits remit and, if it is, how to submit a complaint in writing
for consideration by eurthe CMA’s competition experts.

Complaints made to ERCthe CMA’s Enquiries Unit which appear to relate to
a suspected cartel will be redirected to the Cartel Hotline. Similarly,
complaints to the Cartel Hotline about a non-cartel competition matter will be
passed to ERCthe CMA'’s Research, Intelligence and Advocacy Unit.

The Annexe to the OFT guideline Involving third parties in Competition Act
investigations_ (OFT451)* also provides guidance and further detail on the
type of information that we-leekthe CMA looks for in a written, reasoned
complaint.

Pre-complaint discussions

3.17

3.18

The requirement for a written, reasoned complaint does not preclude
complainants from approaching usthe CMA informally in the first instance.
Pre-complaint discussions may be helpful to businesses in deciding whether
to commit the necessary time and effort in preparing a reasoned complaint.

In such cases, wethe CMA will endeavour to give an initial view as to
whether wethe CMA would be likely to investigate the matter further if a

42 OFT 435Cartels and the Competition Act (OFT435) available to-download-at-:
[www.eft-gov.uk/shared—oft/businessleaflets/ca98 mini—guides/oft435.pdfcmal.

3 OFT451Publication available to-download-at-:
[www.eft-gov.uk/shared—oft/lbusiness—leaflets/ca98 quidelines/oft451 pdfcmal.
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3.19

3.20

formal complaint were to be made. This view would be based both on the
likelihood of the complaint raising competition concerns and on the
assessment of the complaint against eurthe CMA’s [Prioritisation
Principles*] to see if it falls within eurthe CMA’s casework priorities at the
time (see Chapter 44 for more information on how we-prioritisethe CMA
prioritises cases). However, any view given at this stage will not commit the
OFFCMA to opening an investigation.

To be able to engage in pre-complaint discussions, wethe CMA would
expect to receive a basic level of information in writing from the complainant
covering the key aspects of their concerns. This should include:

¢ the identity of the complainant and the party/ies to the suspected
infringement, and their relationship to one another (for example, whether
they are competitors, customers or suppliers)

¢ the reasons for making the complaint, including a brief description of:
— the product(s)/service(s) concerned

— the agreement or conduct the complainant believes to be anti-
competitive

— the type of business operated by the complainant and the party(ies) to
the suspected infringement (for example, manufacturer, wholesaler,
retailer) and an indication of their geographic scale (for example,
local, national, or international)

— if known, the size of the market and of the parties involved (for
example, market shares).

Whether we-engagethe CMA engages in pre-complaint discussions will
depend on the availability of etrCMA resources and whether the issue(s)
outlined in the basic information suggest to usthe CMA that the case is one
that would merit a prioritisation assessment by usthe CMA. In cases where
pre-complaint discussions are appropriate, we-atmthe CMA aims to suggest
a date for the discussions within 10 working days of receiving the required
information.

44

CMA Prioritisation Principles — to be finalised.
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3.21  If you wish to approach usthe CMA about the possibility of a pre-complaint
discussion, you should contact ERC-{the CMA’s Research, Intelligence and
Advocacy Unit [contact details abeve)to be confirmed] in the first instance. If
sending an email, please include the words 'Pre-Complaint Discussion' in the
subject line of the email.

Confidentiality of complaints

3.22 WeunderstandThe CMA understands that individuals and
companiesbusinesses may want to ensure that details of their complaints
are not made public. If a complainant has specific concerns about disclosure
of their identity or their commercially sensitive information, they should let
usthe CMA know at the same time as submitting their complaint. We-areThe
CMA is prohibited® from disclosing certain confidential information and while
we-arethe CMA is considering whether to pursue a complaint we-aimit aims
to keep the identity of the complainant confidential.

3.23  Later on, if we-havethe CMA has sufficient information to carry out a formal
investigation and wethe CMA provisionally deeidedecides that a business
under investigation has infringed the law, wethe CMA may have to reveal to
them the identity of the complainant as well as the information supplied by
them where the business under investigation cannot properly respond to the
allegations against them in the absence of such disclosure. However, before
disclosing a complainant's identity or any of their information, wethe CMA will
discuss the matter with them and give them an opportunity to make
representations to us.the CMA.

*® Rule 1(1)-and-6-of the OFT Rules-and-Part 9 of the Enterprise-Act 2002.EA02. However, Part 9

does permit the OFFCMA to disclose confidential information in certain specified circumstances.
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4

WHAT WE-DOTHE CMA DOES WHEN WE-RECENEIT
RECEIVES A COMPLAINT

Summary

We-useThe CMA uses published Prioritisation Principles to
decide which complaints to take forward to the Initial
Assessment Phase.

Prioritised cases will be allocated to one of eurthe CMA’s

groups within Markets-and-Projectsthe Enforcement

Directorate.

WeThe CMA typically gathergathers information informally at
this stage (i.e. not using our formal powers of investigation).

We-aimThe CMA aims to keep complainants informed of the
progress of their complaint.

What we-dethe CMA does when we-recebveit receives a complaint

4.1

4.2

4.3

With the exception of complaints about suspected cartels, all competition
complaints should be submitted to eurthe CMA’s Enquiries and-Reperting
Centre(ERC).Unit. Complaints received by ERCthe CMA’s Enquiries Unit
about suspected cartel activity are redirected to the Cartel Hotline.

WeThe CMA will respond to all complaints we-receiveWe-aimit receives.
The CMA aims to give an initial response within 10 working days of receipt in
at least 90 per cent of complaints. Where a competition complaint raises
more complex issues, that require longer to assess, wethe CMA will respond
within 30 working days of receipt. All complaints that wereeeivethe CMA
receives are given a complaint reference number.

If ERSCMA’s Enquiries Unit considers that a complaint relates to possible
anti-competitive behaviour (other than cartel activity), the complaint is

passed to eurPreliminary-tavestigations-team-the CMA’s Research,
Intelligence and Advocacy Unit. The Preliminarytavestigations

teamResearch, Intelligence and Advocacy Unit may engage in informal
dialogue with the complainant if we-reedthe CMA needs to clarify any
information provided to usit at this stage or #we-regquirethe CMA requires
additional information.
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4.4

4.5

4.6

4.7

4.8

Although we-censiderthe CMA considers all complaints we-receiveweit
receives, the CMA cannot formally investigate all suspected infringements of
competition law.-\We-decide The CMA decides which cases to investigate on
the basis of eurthe CMA’s [Prioritisation Principles-].*® These take into
account the likely impact of edrthe investigation in the form of direct or
indirect benefits to consumers, the strategic significance of the case, the
risks involved in taking on the case, and the resources required to carry out
the investigation. The Preliminary-tavestigations-teamintelligence Unit (which
is part of the Research, Intelligence and Advocacy Unit) carries out an initial
assessment of whether a complaint satisfies eurthe CMA'’s Prioritisation
Principles, consulting other ©FFCMA officials as appropriate.

Further information on eurthe CMA’s Prioritisation Principles and how we

apphythe CMA applies them in practice is available in the OFFpublication
CMA [Prioritisation Principles-*].

We-aimThe CMA aims to keep complainants informed of the progress of
their complaint and share with them eurthe expected timescale for dealing
with it. In all cases we-aimthe CMA aims to communicate to the complainant
within four months from the date of receipt of their complaint whether we
havethe CMA has decided to open a formal investigation.

However, eurthe CMA'’s ability to follow up on a complaint and to determine
within four months whether to open a formal investigation depends to a great
extent on the timely cooperation of the complainant and the amount and
quality of information they provide us-withto the CMA. Well structured written
complaints supported by evidence are likely to proceed more rapidly to a
prioritisation assessment and, if they are prioritised, to an investigation. They
can also assist complainants in being granted Formal Complainant status if
we-proceedthe CMA proceeds to a formal investigation. See Chapter 55 for
more details on the process for becoming a Formal Complainant.

If we-decidethe CMA decides not to prioritise a complaint at this stage,
wethe CMA will write to the complainant to inform them of the fact. In
appropriate cases, wethe CMA may send a warning letter to a company to
inform them that we-havethe CMA has been made aware of a possible

46

CMA Prioritisation Principles — to be finalised.
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breach of competition law by them and that, although we-arethe CMA is
currently not minded to pursue an investigation, weit may do so in future if
we-receivethe CMA receives further evidence of a suspected infringement or
oeurthe CMA’s prioritisation assessment changes.

4.9 Where weprioritisethe CMA prioritises a complaint, the case will be
allocated to the appropriate SFFCMA group for formal or further informal
investigation.

Figure 1.32 — Complaint Process
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410 We-havethreeThe CMA has two groups which carry out the-majority-of
competition investigations. These are: Services,tafrastruetureThe Anti-trust

Group (ATG) and Public Markets (SIP): Goods and Consumer:-and
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411

412

413

CCEGCCG (together referred to as the Markets-and-ProjectsCompetition
Enforcement Directorate groups).2 A chart showing the structure of the

OFTCMA is available on the OFFCMA website.*°

%heHh&n—by—legaHeels#hs—means—ma{—they—&Fe-CCG is respon5|ble for
investigating and enforcing both cempetitionsuspected civil cartel
infringements of the CA98 and criminal cartel and consumer casework—and

pubhemaﬁeets—@eeds—and—@ensume#law mfnnqements ATG is responsible
for conswmergoods-such-asfood.drink-clothing. pharmaceuticals.
chemicals, metals, electrical appliances and recreational goods as well as
for-investigating-potential-breachesinvestigation and enforcement of all other
suspected infringements of eersumerltaw-—MeostearteHnvestigations-arerun
by-CCEG-the CA98.

However, there is flexibility in the allocation of cases between eur-Markets
and-Projectsthe CMA’s Enforcement Directorate groups. This means that a
case that falls into the area covered by one group may be allocated to
another group where that group is better placed to carry out the
investigation, for instance, where it has more available resources at the time.

The processes underpinning esrCMA investigations and the tools available
to usthe CMA are identical across all eufthe groups.* Information on the

different groups within Markets-and-Projectsthe Enforcement Directorate is
available on the OFFCMA website.>"

Initial assessment phase

4.14

Once we-havethe CMA has decided to take forward a case within Markets
and-Prejeets—wethe Enforcement Directorate, the CMA may gather more
information from the complainant, the company/ies under investigation,
and/or third parties on an informal basis. This may involve sending an

48

The CMA’s Enforcement Directorate also contains the Consumer Group, which is responsible for

enforcing consumer law. The Consumer Group does not carry out competition investigations and

is not referred to further in this guidance document.

49

www.eft-gov.uk/abeut-the-oft/oft-structure/structurecma.

50

However, any covert surveillance or handling of covert human Intelligence sources under the

Regulation of Investigatory Powers Act 2000 will only be carried out by CEEGCCG in relation to
investigations into suspected cartels.

51

www.oft-gov.uk/abeut-the-oft/oft-structure/structurecma.
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4.15

4.16

informal request for information, a request for clarification of information
already provided te-us-in the complaint, or an invitation to meet with usthe
CMA. In these circumstances, where we-arethe CMA is not using eurits
formal powers to gather information, wethe CMA will rely on voluntary
cooperation.>?

In the case of suspected cartels, however, we-arethe CMA is unlikely to
contact the eempaniesbusinesses under investigation informally as to do so
may prejudice eurthe investigation. Instead, wethe CMA typically use
edruses its formal information gathering powers from the outset.

On the basis of the information we-haveit has gathered at that time, if we
considerwe-havethe CMA considers it has reasonable grounds for
suspecting that competition law has been breached, wethe CMA can open a
formal investigation. This allows usthe CMA to use eurits formal information
gathering powers (see Chapter 6).6).

|52

WeThe CMA can only use eurits formal information gathering powers where we-havethe CMA has

reasonable grounds for suspecting that competition law has been breached.
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5

OPENING A FORMAL INVESTIGATION

Summary

The decision to open a formal investigation depends upon
whether

- the legal test that allows usthe CMA to use eurits formal
investigation powers has been satisfied, and

- whetherthe case continues to fall within eurthe CMA’s
casework priorities.

When we-epenthe CMA opens a formal investigation, the case is
allocated a Team Leader, a Project Director and a Senior
Responsible Officer.

In appropriate cases, when we-epenthe CMA opens a formal
investigation, wethe CMA will send the cempaniesbusinesses
under investigation a case initiation letter including contact
details for key members of the case team including the Senior
Responsible Officer, who will decide whether to issue a
Statement of Objections in the case.

WeThe CMA will also publish on eurits website a case-epening
notice_of investigation setting out basic details of the case and
a case-specific administrative timetable for the investigation.

WeThe CMA will grant Formal Complainant status, in relation to
an investigation, to any person who has submitted a written,
reasoned complaint to usthe CMA, who requests Formal
Complainant status, and whose interests are, or are likely to be
materially affected by the subject-matter of the complaint.

Formal Complainants have the opportunity to become involved
at key stages of eurthe CMA’s investigation.
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5.1

5.2

5.3

5.5

If a complaint is likely to progress to a formal investigation, the case is
allocated:

e adesignated Team Leader, who leads the case team and is responsible
for day-to-day running of the case

e a Project Director, who directs the case and is accountable for delivery of
high quality timely output, and

e a Senior Responsible Officer (SRO), who is responsible for authorising
the opening of a formal investigation and taking certain other decisions
including, where the SRO considers there is sufficient evidence,
authorising the issue of a Statement of Objections.**

For these purposes, the decision to open a formal investigation means
deciding whether the legal test>* which allows usthe CMA to use eur formal
investigation powers has been met and whether the case continues to fall
within etrCMA casework priorities.

Once the decision has been taken to open a formal investigation, wethe
CMA will send the businesses under investigation a case initiation letter
setting out brief details of the conduct that we-arethe CMA is looking into, the
relevant legislation, the case-specific timetable, and key contact details for
the case such as the Team Leader, Project Director and SRO.*®

In some instances, wethe CMA will send out a formal information request at
the same time as sending the case initiation letter or the information request
may form part of the case initiation letter. See Chapter 66 for more
information on formal information requests.

In some cases, it will not be appropriate to issue a case initiation letter at the
start of a case, as to do so may prejudice eurthe investigation, such as prior
to unannounced inspections or witness interviews. In these cases, wethe
CMA will send out the letter as soon as possible.

53

The categories of decision for which the SRO is responsible are listed in more detail at paragraph
9.10 below.

* Under section 25 of the Act-weCA98 the CMA may use-our-formalconduct an investigation pewers
where we-havethere are reasonable grounds for suspecting that competition law has been
breached.

* See [CMA6 [Transparency —A-Statement-on-the- OFFs-approach-{(OFT-1234)-and Disclosure]
[currently in draft] (available to-dewnload-at;

www.eft-gov.uk/shared—oft/consultations/668117/0OFT1234 pdfcma).
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5-75.8

5.7

Also, it may be necessary to limit the information that we-givethe CMA qgives
in the case initiation letter, for example, to protect the identity of a
whistleblower in a suspected cartel investigation or the identity of a
complainant where there are good reasons for doing so.

Once a formal investigation is opened and the parties have been informed of

this, we-will-generally-publish-on-the- OF 's-website*®-a-case-opening-notice
eentmmng—basm—eleta%—ef—the—ease— -reludingthe CMA will generally

publish a notice of investigation on its website.>® Where the CMA does
publish a notice of investigation, it will generally be published as soon as
practicable after the formal investigation has been opened and updated
thereafter, as appropriate. However, the CMA may publish or update a
notice of investigation at any time following commencement of a formal
investigation, but will generally not publish or update any notice where doing
so may prejudice the investigation or any criminal investigation connected
with that case.

Section 25A(1) of the CA98 sets out the type of information that a notice of

investigation may contain. The notice will generally include basic details of
the case, such as whether the case is being investigated under the Chapter |
and/or Il prohibitions, a brief summary of the suspected infringement, and
the industry sector involved. The CMA will also outline the administrative
timetable for the case.*® If the timetable changes during the investigation, the
timetable will be updated in the ease-epening-notice_of investigation,
including reasons for the changes that have been made.

58

Section 25A of the CA98 permits the CMA to publish a notice of investigation.

59

Initially, the timetable will cover the investigative stages up to the OFFsCMA’s decision on whether

to issue a Statement of Objections. If we-issuethe CMA issues a Statement of Objections, the
timetable will be updated with indicative timing of the steps to the end of the investigation.
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5.9

The CMA may include the names of any business it is investigating in a

notice of investigation.®® The CMA would not generally expect to publish the
names of the parties under investigation other than in appropriate
circumstances. This may include, for example, situations where the parties’
involvement in the CMA'’s investigation is already in the public domain or
subject to significant public speculation (and the CMA considers it
appropriate to publish details of the parties in the circumstances); where a
party requests that the CMA name them in the notice of investigation (and
the CMA considers doing so to be appropriate in the circumstances); or
where the CMA considers that the level of potential harm to consumers or
other businesses (including businesses in the same sector not involved in
the investigation) from parties remaining unidentified is such as to justify
disclosure. The CMA will usually only include parties’ names in the notice of
investigation at a later stage of an investigation, typically if a Statement of
Objections is issued.

5.85.10 In some cases, such as cartel investigations, it will not be possible to include

5.11

many details of the investigation at the stage of publishing the case-epening
notice_of investigation, as to do so might prejudice the ©FFsCMA’s ongoing
investigation. The ease-opening-notice of investigation will be updated once
we-arethe CMA is able to provide further details of the investigation without

risking prejudicing the investigation.

Further information on the CMA’s approach to treatment and disclosure of

information is available in the guideline [CMAG6 Transparency and

Disclosure].*

Granting Formal Complainant status

| 5.95.12 WeThe CMA will grant Formal Complainant status in relation to an

investigation to any person who has submitted a written, reasoned complaint
to usthe CMA, who requests Formal Complainant status, and whose
interests are, or are likely to be materially affected by the subject-matter of
the complaint. Typically, wethe CMA will remind complainants who have
submitted a written, reasoned complaint but who have not requested formal
status that they may apply to be treated as a Formal Complainant. WeThe
CMA may grant Formal Complainant status to more than one complainant in
an investigation.

0 section 25A(1)(d) of the CA98.

61

See [CMA 6¢con Transparency and Disclosure] available at: www.gov.uk/cma.
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| 5.105.13 The principal advantage of acquiring this status is that Formal
Complainants have the opportunity to become involved at key stages of
edrthe investigation.

52115.14 For example, wethe CMA will consider providing Formal Complainants
with access to the same information available to companiesbusinesses
under investigation at the outset of edra formal investigation. This will
depend on the circumstances of the individual case. Where we-dethe CMA
does provide such information, the Formal Complainant is under a legal
obligation to respect its confidentiality. Later on, wethe CMA will also invite
Formal Complainants to comment, usually in writing, on the provisional
findings in eurthe Statement of Objections through a structured process,
before eurthe investigation is concluded. See Chapter 4212 for more detail
on this.

5:125.15 Other interested third parties who are not Formal Complainants may
also have an opportunity to become involved in edrthe investigation. For
example, wethe CMA may consider inviting them to comment on eurthe
Statement of Objections where we-considerthe CMA considers that it would
be appropriate to do so.

5.135.16 More information on the involvement in ©~FCMA investigations of
Formal Complainants and other interested third parties is available in the
OFT guideline Involving third parties in Competition Act investigations-

(OFT451).

2 OFT 451Involving third parties in Competition Act investigations (OFT451) available to-download
at-: [www.eft-gov.uk/shared—oft/businessleaflets/cad8 guidelines/oft451-pdicma-].

| 30


http://www.gov.uk/cma

‘ 6 OURTHE CMA’S FORMAL POWERS OF INVESTIGATION

Summary

o After we-have-opened-a formal investigation,~we_has been
opened, the CMA can use eurformal powers to obtain
information.

| e WeThe CMA can issue formal information requests (section 26
notices) in writing.

e WeThe CMA can conduct formal interviews with any individual
connected to a business under investigation.

e The CMA also havehas the power to enter, and in some instances
to search, business and domestic premises.

e The CMA may fine any business or individual who does not
comply with its information gathering powers.

e |t ean-beis a criminal offence netto comphywith-eurobstruct the
CMA'’s information gathering process.

Information gathering powers

6.1 We-haveThe CMA has a range of powers to obtain information to help usit
establish whether an infringement has been committed. \WeThe CMA can
require the production of specified documents or information, ask individuals
oral questions and/or carry out interviews with individuals, enter premises
without a warrant, and enter and search premises with a warrant. The
entering of premises can be with or without notice.

6.2 The following paragraphs give an overview of the extent of eurthe CMA'’s
formal powers and how we-use-them-they are used. More detailed guidance
on other aspects of the CMA’s formal powers is available in the OFT
guideline Powers of Investigation. (OFT404).%®

% OFT 404Powers of investigation (OFT404) available to-download-at-:
[www.eft-gov.uk/shared—oft/lbusiness—leaflets/ca98 quidelines/oft404-pdfcmal.

| 31


http://www.gov.uk/cma

Written information requests

‘ 6.3 This is the power wethe CMA would expect to use most often to gather

information during ed+investigations. ¥WeThe CMA will send out formal
information requests (also referred to as section 26 notices)®* in writing to
obtain information from a range of sources such as the business(es) under
investigation, their competitors and customers, complainants, and suppliers.
The CMA can fine any person who fails, without reasonable excuse, to
comply with a formal information request.® It is a criminal offence punishable
by a-fine and/or imprisonment-ret-te-comply-with-afermal-information
reguest.*°-or to provide false or misleading information,®’ or to destroy, falsify
or conceal documents® (subject in each case to certain defences or
conditions set out in the ActCA98).%°

6.4 Under this power, wethe CMA can also ask for information that is not already

written down, for example market share estimates based on knowledge or
experience, and wethe CMA can also require past or present employees of
the business providing the document to explain any document that is
produced. Examples of the types of information wethe CMA may ask for
include internal business reports, copies of emails and other internal data.

6.5 OurThe information request will tell the recipient what the investigation is

about, specify or describe the documents and/or information that we
reguirethe CMA requires, give details of where and when they must be
produced, and set out the offences and/or sanctions that may be
committedapply if the recipient does not comply.

6.6 \WeThe CMA may send out more than one request to the same person or

company during the course of eurthe investigation. For example, wethe CMA

|64

65

Section 26 of the ActCA98 gives usthe CMA the power to require the production of information and
documents when conducting a formal investigation.
Section 40A of the CA98. Failure to comply includes failures to answer questions asked by the

67
68
69

CMA, failures to produce documents required by the CMA or failure to provide adequate or
accurate information in response to any requirement imposed on a person under section 26, 26A,
27, 28 or 28A of the CA98. For more information on potential financial penalties for failing to
comply with the CMA’s powers of investigation see [Administrative Penalties: Statement of policy
on the CMA’s approach] [currently in draft (CMA4)] available at: www.gov.uk/cma.

% Section42 of the Act.

Section 44 of the ActCA98.

Section 43 of the ActCA98.

For more information on potential criminal penalties for failing to co-operate with eurthe CMA’s
powers of investigation see Powers of Investigation (GFF4040FT404) available to-dewnload-at-:
[www.eftgov.uk/shared—oft/businessleaflets/ca98guidelines/eft404-pdfcmal.
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6.7

6.8

6.9

may ask for additional information after considering material submitted te-us
in response to an earlier request.

WeThe CMA will ask for documents or information which, in eurits opinion,
are relevant to the investigation at the time we-send-eut-the request_is sent
out. Any queries about the scope of an information request or the time given
to respond should be raised with the Team Leader or Project Director as
soon as possible.

Using draft information requests

Where it is practical and appropriate to do so, wethe CMA will send the
information request in draft.”® In this way, wethe CMA can take into account
comments on the scope of the request, the actions that will be needed to
respond, and the deadline by which we-must-receive-the information. must
be received. The timeframe for comment on the draft will depend on the
nature and scope of the request.-%

In certain circumstances, it would not be appropriate to send information
requests in draft—er, for example, if in eurthe CMA’s view it would prejudice
edrthe investigation or if it would be inefficient because the request is for a
small amount of information. WeThe CMA will assess each case on its facts
to determine whether it would be appropriate to use a draft information
request.

Advance notice of the issue of written information requests

| 6.10

6.11

In appropriate cases, wethe CMA will seek to give recipients of large
information requests advance notice so they can manage their resources
accordingly. This is eurthe CMA’s usual approach.

However, in other circumstances, it may be inappropriate to give advance
notice, such as where the request is for a small amount of information, the
need for the information was unexpected, or where giving notice would
prejudice eurthe investigation. Where we-dethe CMA does not give advance
notice of large information requests, wethe CMA will explain why.
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Setting a deadline for a response to a written information request

6.12 When we-sendthe CMA sends out a request, wethe CMA also setsets a

deadline by which we-mustreceive-the response_must be received. If a
request has been provided in draft and the timescale for response to the final
request already discussed, wethe CMA will agree to an extension only in
exceptional circumstances, so as to minimise any delay to eufthe
investigation.

6.13  The deadline specified in the final request will depend on the nature and the

amount of information that we-havethe CMA has requested. It is not possible
for usthe CMA to apply uniform, set timescales for responses to information
requests.

6.14  Where a recipient has a complaint about the deadline set for a response to a

written information request, the recipient should raise this as soon as
possible with the SRO. If it is not possible to resolve the dispute with the
SRO, the recipient may refer the matter to the Procedural

AdjudicatorOfficer.”

Responding to es+CMA written information requests

6.15 As stated above, we-expectthe CMA expects recipients to comply fully with

edrany information request within the given deadline. This is especially the
case where we-havethe CMA has engaged with them on the scope and
purpose of the request and the proposed deadline for its completion, to help
them comply. The CMA can fine any person who fails, without reasonable
excuse, to comply with a formal information request.”® This may be either a
fixed or daily penalty, or a combination of the two, depending on what is
appropriate in the circumstances.” It is also a criminal offence punishable by

72

73

See Chapter £4-15 and Rule 8 of the CA98 Rules [currently in draft and being consulted on]
(available to download at www.gov.uk/cma). Further details on the Procedural
Adjad+ea¥e|'—30fflcer s role isare avallable at-: fwwweﬂ_qe%ukﬁabeu%-ﬁm-eﬁﬂeqal-

) lalwww.gov.uk/cma-].
Anv deC|S|on to impose a penaltv for fallure to complv Wlth a formal information request may take

74

into account whether the CMA had issued a draft information request and set a deadline for
compliance with the final information request that reflected comments received on the draft request

from that party.
Section 40A of the CA98. Failure to comply includes failures to answer questions asked by the

CMA, failures to produce documents required by the CMA or failure to provide adequate or
accurate information in response to any requirement imposed on a person under section 26, 26A,
27, 28 or 28A of the CA98. For more information on potential financial penalties for failing to
comply with the CMA’s powers of investigation see CMA guideline [Administrative Penalties:
Statement of policy on the CMA’s approach] [currently in draft (CMA4)] available at:
www.gov.uk/cma.
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6.16

6.17

a-fine and/or imprisonment retto-comphy-with-aformalinformationreguest.””

er-to provide false or misleading information,’® or to destroy-er, falsify or
conceal documents’’ (subject in each case to certain defences or conditions
set out in the ActCA98).

Unless otherwise indicated, the response should be sent to the Team Leader
in electronic format and in hard copy. If the response contains commercially
sensitive information or details of an individual's private affairs and the
sender considers that disclosure might significantly harm their interests or
the interests of the individual, a separate non-confidential version along with
an explanation which justifies why certain information should be treated as
confidential should be submitted at the same time and in any event no later
than four weeks from the date of submitting the original response. Any
extensions to this deadline should be agreed with the Team Leader in
advance of the deadline. In the event that we-havethe CMA has not received
a non-confidential version within this deadline, wethe CMA will give one
further opportunity to make confidentiality representations-te-us. The
timeframe for responding in this case will be set by the Team Leader. If, after
this second opportunity, we-havethe CMA has received no reply, wethe CMA
will assume that no confidentiality is being claimed in respect of the
information. WeThe CMA will not accept blanket or unsubstantiated
confidentiality claims. See Chapter #7 on handling of confidential
information.

In some cases, wethe CMA may return information sent to usit in response
to a request where, after careful review, we-considerthe CMA considers it is
duplicate information or information that is outside the nature and scope of
the request.

Power to enterpremises-require individuals to answer questions

alaalal a Al \N
O Ci A A \/

use-to-gain-entry-will-depend-on-whetherwe-intendThe CMA can reguire any
individual who has a connection with a business which is a party to the
investigation to answer guestions on any matter relevant to the
investigation.”® Where the CMA wishes to question an individual, the CMA
will provide the relevant individual with a formal notice requiring them to

A

*____ Seefootnote 49-above.

® See footnote 50 aboveSection 44 of the CA98.
" See footnote 51 aboveSection 43 of the CA98.
8 Section 26A of the CA98. This formal power was introduced by the ERRA13.
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6.19

answer questions at a specified place and time or immediately on receipt of
the notice. The CMA can fine any person who fails, without reasonable
excuse, to comply with a formal notice to answer the CMA'’s questions.’®

The CMA will require the individual to provide information that it believes

may be relevant to the investigation, including information that is written
down in documents or other materials that have been provided to or
obtained by the CMA in the course of the investigation.

Formal notice requiring an individual to answer questions

6.20

Where the CMA wishes to question an individual under formal powers, the

6.21

CMA will provide the relevant individual with a formal written notice. The
CMA can only issue formal notices to individuals who have a ‘connection
with’ an undertaking that the CMA is investigating. ®° This may be a current
connection or a former connection, for example where the individual used to
work for the undertaking under investigation.

The CMA will determine whether an individual has a ‘connection with’ the

6.22

relevant undertaking on a case by case basis, taking account of the
circumstances of the case. &

The CMA will give a formal notice to the person it wishes to interview

informing them that it intends to ask questions under formal powers. The
notice will explain what the CMA’s investigation is about, give details of
when and where the questions will be asked or interview will take place
(which could be immediately on receipt of the notice — see paragraphs 6.25

79

Section 40A of the CA98. For more information on potential financial penalties for failing comply

with the CMA'’s powers of investigation see [Administrative Penalties: Statement of policy on the

CMA'’s approach] [currently in draft (CMA4)] available at: [www.gov.uk/cmay.

80

Section 26A(6) of the CA98 describes the meaning of ‘connection with’ an undertaking, being an

individual who ‘is or was (i) concerned in the management or control of the undertaking, or (ii)

employed by, or otherwise working for, the undertaking’.

81

An individual who has a ‘connection with’ a business could include current or former directors,

partners or equivalent officers; any person exercising management functions of any sort;

temporary or permanent employees, consultants, volunteers or contract staff; professional

advisers or any other person who has advised the business; and/or officers or controllers of

shareholders that exercise or have exercised any degree of ‘control’ of the relevant business. A

person does not need to have received a salary, fee, allowance, equity share, capital gain, or any

other form of remuneration or payment from a business in order to have a ‘connection with’ a

relevant business. For these purposes, a 'director' includes any person occupying the position of

director, by whatever name called. This includes a person formally appointed to a company board,

as well as any person who assumes to act as a director (a de facto director). It also includes a

'shadow director', defined as any person in accordance with whose directions or instructions the

directors of a company are accustomed to act (other than advice given purely in a professional

capacity).
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6.23

to 6.27 below), and set out the penalties that the CMA may impose if the
recipient does not comply with the notice.

Where the individual the CMA wishes to interview has a current connection

6.24

with the relevant undertaking at the time the notice is given,®* the CMA must
also give a copy of the notice to that undertaking.®®> The CMA will take such
steps as are reasonable in all the circumstances to provide that notice before
the interview takes place and, in general, the CMA will provide a copy of a
notice to a relevant undertaking at the same time as, or as soon as
reasonably practicable after giving the notice to the individual. 3*

Any gueries about the details of an interview notice should be raised with the

Team Leader or Project Director as soon as possible.

Conduct of interviews

6.25

As indicated above, in certain circumstances the CMA may interview an

6.26

individual under formal powers immediately after giving a formal notice to
that person.®®

This may include, for example, where the CMA considers that an individual

6.27

may have information that would enable the CMA to take steps to prevent
damage to a business or consumers, or where the effective conduct of the
investigation means that the CMA considers it necessary to ask an individual
guestions about facts or documents immediately after having given a notice
(which will generally be during the course of an inspection pursuant to the
CMA'’s power to enter premises).

Ordinarily interviews will be recorded, but in circumstances where this is

unnecessary or impracticable a contemporaneous note will be taken of the
guestions and the interviewee’s response. The interviewee will normally be
asked to read through and check the transcript of the recording or the
guestions and answers in the note and to confirm, in writing, that they are an

Section 26A(6)(b) of the CA98 provides that an individual has a ‘current connection with an

undertaking if, at the time in question, he or she is [concerned in the management or control of the

undertaking], or is [employed by or otherwise working for, the undertaking]'.

8 section 26A(2) of the CA98.

84

Section 26A(3) of the CA98 requires the CMA to ‘take such steps as are reasonable in all the

circumstances to comply with the requirement [to provide a copy of the interview notice at the time

it is given to the individual]...before the time at which the individual is required to answer

questions.” The CMA may consider that providing a copy of the formal interview notice to the

relevant undertaking before conducting an interview is not practicable or appropriate where a delay

in conducting an interview may compromise the investigation or otherwise undermine the CMA’s

ability to exercise its functions under the CA98.

% Section 26A(1) of the CA9S.
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accurate account of the interview. The CMA will also normally ask the
individual to identify any confidential information by providing clear written
representations by a specified date. *® The CMA will not accept blanket or
unsubstantiated confidentiality claims.®’ If no such representations are
received by the specified date, the CMA will assume that the individual does
not wish to make any claims regarding confidentiality. The CMA will not seek
comments on accuracy and representations on confidentiality of the
transcript (or note) of the interview until it is satisfied that it can do so without
risk to the investigation.

Can a legal adviser be present?

6.28  Any person being formally guestioned or interviewed by the CMA may

request to have a legal adviser present to represent their interests. In some
cases, an individual may choose to be represented by a legal adviser who is
also acting for the undertaking under investigation. However, the CMA will
only permit a legal adviser also acting for the undertaking to be present at
the interview if it is satisfied that doing so will not risk prejudicing the
investigation.®® In cases where the CMA wishes to guestion a person having
entered into premises as described at paragraph 6.44 below, the questioning
may be delayed for a reasonable time to allow a legal adviser to attend.
During this time, the CMA may make this subject to certain conditions for the
purpose of reducing risk of contamination of witness evidence.

Power to enter premises

6-186.29 In some cases, the CMA will visit premises to obtain information. The

power the CMA uses to gain entry will depend on whether the CMA intends
to inspect business premises (such as an office or a warehouse) or domestic
premises (such as the home of an employee).®

The CMA will also send a copy of the transcript or note to any undertaking with which the

87

individual has a ‘current connection’, and to which the CMA has given a copy of the formal
interview notice pursuant to section 26A(2) of the CA98 to allow such undertaking(s) to make
confidentiality representations to the CMA.

See Chapter 7 for more information on our approach to confidential information.

88

In particular, the CMA will need to be satisfied that the presence of lawyers acting for the

89

undertaking at the interview will not increase any of the following the risks: (i) the destruction,
falsification or concealment of evidence, (ii) the contamination of witness evidence, or (iii) the
reduction of incentives for individuals being guestioned to be open and honest in their accounts.
WeThe CMA also havehas powers to gather information to assist other authorities in relation to
their investigations into suspected competition infringements in other parts of the European Union.
For example, wethe CMA may assist the-European Commission in obtaining information in relation
to its investigations into suspected infringements of Articles 101 and 102 of the TFEU. More
information on these powers can be found in Powers of Investigation (©FF4040FT404) which is
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6-196.30 Under certain circumstances wethe CMA can enter business premises,
but not domestic premises, without a warrant. Where we-havethe CMA has
obtained a warrant® in advance of entry, wethe CMA can enter and search
both business and domestic premises. These two powers (to enter premises
without a warrant and to enter premises with a warrant) are explained below.

6-206.31 The occupier of the premises does not have to be suspected of having
breached competition law.**

Entering premises without a warrant®

6:216.32 AR-OFTA CMA officer who is authorised by usthe CMA in writing to
enter premises but does not have a warrant may enter business premises in
connection with an investigation if they have given the premises' occupier at
least two working days' written notice.

6-226.33 In certain circumstances, we-dethe CMA does not have to give
advance notice of entry.?® For example, we-dethe CMA does not have to
give advance notice if we-haveit has reasonable suspicion that the premises
are, or have been, occupied by a party to an agreement that we-arethe CMA
is investigating or a business whose conduct we-arethe CMA is investigating,
or if edra CMA authorised officer has been unable to give notice to the
occupier, despite taking all reasonably practicable steps to give notice.

| What powers de-wedoes the CMA have when entering business premises without a
warrant?

| 6.236.34 When an inspection without a warrant is taking place, esrCMA officers
may require any person to:

e produce any document that may be relevant to eurthe CMA’s
investigation — eurCMA officers can take copies of, or extracts from, any
document produced

e provide an explanation of any document produced, and/or

available to-dewnload-at-;
[www.eft.qgov.uk/shared—oft/businessleaflets/ca98 guidelines/oft404-pdfcmal.
%90 From the High Court in England and Wales or Northern Ireland-er, the Court of Session in
Scotland, or the Competition Appeal Tribunal.

o1 For example, wethe CMA could enter the premises of a supplier or a customer of the
business suspected of breaching the law, so long as we-havethe CMA has taken all reasonably
practicable steps to notify them in advance of eurthe CMA’s intended entry.

%2 Section 27 of the ActCA98.

% Section 27(3) of the ActCA98.
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e tell usthe CMA where a document can be found if eurtCMA officers
consider it is relevant to eurthe investigation.

6-246.35 OurCMA officers may also require any relevant information
electronically stored to be produced in a form that can be read and taken
away, and they may also take steps necessary to preserve documents or
prevent interference with them.*

Entering and searching premises with a warrant®

6.256.36 WeThe CMA can apply to the court® for a warrant to enter and search
business or domestic premises.

6-266.37 WeThe CMA would usually seek a warrant to search premises where
we-suspeetthe CMA suspects that the information relevant to eurthe
investigation may be destroyed or otherwise interfered with if wethe CMA
requested the material via a written request. Therefore, wethe CMA mostly
dyseuses this power to gather information from eempaniesbusinesses or
individuals suspected of participating in a cartel.

What powers de-wedoes the CMA have when entering premises with a warrant?

6.276.38 Where an inspection is carried out under a warrant, eurCMA officers
are authorised to enter premises using reasonably necessary force but only
if they are prevented from entering the premises. OurCMA officers cannot
use force against any person.

6-286.39 In addition to eurthe CMA’s powers described above, the warrant also
authorises edrCMA officers to search the premises for documents that
appear to be of the kind covered by the warrant and take copies of or
extracts from them.®’

94

o Section 27(5) of the ActCA98.

Section 28 of the ActCA98 in relation to business premises. Section 28A of the ActCA98 in relation
to domestic premises.

The High Court in England and Wales or Northern Ireland-er, the Court of Session in Scotland, or
the Competition Appeal Tribunal.

For business premises, section 28(2)(b) of the ActCA98. For domestic premises, section 28A(2)(b)
of the ActCA98.

96

97
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6-296.40 The search may cover offices, desks, filing cabinets, electronic
devices, such as computers and phones, as well as any documents. ¥WeThe
CMA can also take away from the premises:*®

e original documents that appear to be covered by the warrant if we
thinkthe CMA thinks it is necessary to preserve the documents or
prevent interference with them or where it is not reasonably practicable
to take copies of them on the premises

e any document, or copies of it, to determine whether it is relevant to
edrthe investigation, when it is not practicable to do so at the premises. If
we-censiderthe CMA considers later on that the information is outside
the scope of eurthe investigation, wethe CMA will return it*°

e any relevant document, or copies of it, contained in something else
where it is not practicable to separate out the relevant document at the
premises. As above, wethe CMA will return information if we-censiderthe
CMA considers later on that it is outside the scope of eurthe
investigation, and/or

e copies of computer hard drives, mobile phones, mobile email devices
and other electronic devices.

What will happen upon arrival?

| 6-306.41 OurThe CMA'’s authorised officers will normally arrive at the premises
during office hours. On entry, they will provide evidence of their identity,

| written authorisation by the ©FFCMA, and a document setting out what the
investigation is about and describing what criminal offences may be
committed if a person fails to co-operate. A separate document will also be
provided that sets out the powers of the authorised officers and the right of
the occupier to request that a legal adviser is present.

6-316.42 Where we-havethe CMA has obtained a warrant, wethe CMA officer
will produce it on entry. The warrant will list the names of the OFFCMA

% For business premises, section 28(2)(c) of the ActCA98. For domestic premises, section 28A(2)(c)

of the ActWeCA98. The CMA can only retain these documents for a maximum period of three
months (for business premises, section 28(7) of the ActCA98. For domestic premises, section
28(A)K28A(8) of the ActCA98). More information can be found in ©FF484Powers of Investigation
(OFT404) available te-dewnload-at-;

[www.eft-qgov.uk/shared—eft/lbusinessleaflets/cad8 guidelines/eft404-pdfcmal.

However, the OFTFCMA may retain all of the material if it is not reasonably practicable to separate
the relevant information from the irrelevant information without prejudicing its lawful use, for
example as evidence.
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officers authorised to exercise the powers under the warrant and will state
what the investigation is about and describe the criminal offences that may
be committed if a person fails to co-operate.

6-326.43 Where possible, the person in charge at the premises should designate
an appropriate person to be a point of contact for etrCMA authorised officers
during the inspection.

Can a legal adviser be present?

6.336.44 The occupier may ask legal advisers to be present during an
inspection, whether conducted with or without a warrant. If the occupier has
not been given notice of the visit, and there is no in-house lawyer on the
premises, eu4rCMA officers may wait a shertreasonable time for legal
advisers to arrive.'®

6-346.45 During this time, wethe CMA may take necessary measures to prevent
tampering with evidence or warning other eempaniesbusinesses about
eurthe investigation.!™*

What if there is nobody at the premises?

6.356.46 If there is no one at the premises when eurCMA officers arrive, eurthe
officers must take reasonable steps to inform the occupier that we-intendthe
CMA intends to enter the premises. Once we-havethe CMA has informed
them, or taken such steps as we-areit is able to inform them, wethe CMA
must allow the occupier or their legal or other representative a reasonable
opportunity to be present when we-carrythe CMA carries out edra search
under the warrant.*%?

6.366.47 If eurCMA officers have not been able to give prior notice, wethe CMA
must leave a copy of the warrant in a prominent place on the premises. If,
having taken the necessary steps, we-havethe CMA has entered premises

190 Rule 3{1H)4 of the OFFCA98 Rules- [currently in draft and being consulted on] (available at:

[www.gov.uk/cmal).

This could include sealing filing cabinets, keeping business records in the same state and place as
when OFFCMA officers arrived, suspending external email or making and receiving calls, and/or
allowing eurCMA officers to enter and remain in offices of their choosing. It may be a criminal
offence to tamper with evidence protected in this way.

Rule 3{1)4 of the ©FFCA98 Rules_[currently in draft and being consulted on] (available at:
[www.gov.uk/cmal) .
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Return

that are unoccupied, on leaving wethe CMA must leave them secured as
effectively as wethose premises were found-them.%®

of information

6.48

Where it considers it appropriate, the CMA may return information it has

gathered during the course of an investigation (irrespective of how that
information has been obtained).'® The CMA may return information where,
after careful review, the CMA considers it is duplicate information or
information that is outside the nature and scope of the investigation,
including where information falls outside the scope of the investigation as a
result of that scope having changed. Any such information that is returned
will no longer form part of the CMA’s investigation file. *°°

103
104

For business premises, section 28(5). For domestic premises, section 28A(6) of the ActCA98.
As noted, however, the CMA may retain all of the information or materials it has gathered in the

course of its investigation if it is not reasonably practicable to separate the relevant information

from the irrelevant information.

105

The CMA will include all information which remains relevant to the investigation. In the event that

the CMA issues a Statement of Objections in relation to the investigation, parties will be able to

access the CMA’s investigation file, which contains those documents which relate to the matters

set out in the Statement of Objections. See further Chapter 11 for information about the Statement

of Objections and paragraphs 11.19 to 1.1 for information on the CMA’s access to file procedure.
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‘ 7

LIMITS ON OURTHE CMA’S POWERS OF INVESTIGATION

Summary

WeThe CMA cannot require the production or disclosure of
privileged communications.

WeThe CMA cannot force a business to provide answers that
would require an admission that they have infringed the law.

We-areThe CMA is subject to strict rules governing the extent to
which we-arethe CMA is permitted to disclose confidential and
sensitive information.

We-expectThe CMA expects to receive a separate non-
confidential version of any decumentsdocument or materials
containing sensitive or otherwise confidential information, along
with a clear explanation as to why the redacted information
should be considered confidential.

Privileged communications

7.1

| 7.2

7.3

Under the Act-we-areCA98, the CMA is not allowed to use eurits powers of
investigation to require anyone to produce or disclose® privileged
communications.*®’

Privileged communications are defined in the ActCA98. They include
communications, or parts of such communications, between a professional
legal adviser and their client for the purposes of giving or receiving legal
advice, or those which are made in connection with, or in contemplation of,
legal proceedings, and for the purposes of those proceedings. For example,
this would cover a letter from a company's lawyer to the company advising
on whether a particular agreement infringed the law.

If there is a dispute during an inspection as to whether communications, or
parts of communications, are privileged, eura CMA officer may request that
the communications are placed in a sealed envelope or package. The officer

106

Production of privileged communications may be through providing written documents or orally (for

example, during an interview).

197 Section 30 of the ActCA9S.

44



will then discuss the arrangements for safe-keeping of these items by the
OFFCMA pending resolution of the dispute.

Privilege against self-incrimination

| 7.4

7.5

When we-requestthe CMA requests information or explanations wethe CMA
cannot force a business to provide answers that would require an admission
that they have infringed the law.'® WeThe CMA can, however, ask
guestions about or ask for_the production of any documents already in
existence, or information relating to facts, such as whether a given employee
attended a particular meeting.

The law on privilege is complicated. As investigators of a possible
infringement, we-arethe CMA is not able to advise on the circumstances in
which a person can claim privilege. Anyone in any doubt about how it applies
in practice should seek independent legal advice.

Handling confidential information

7.6

7.7

| 7.8

During the course of eur-investigations we-acguirethe CMA acquires a large
volume of confidential information relating to both businesses and
individuals.

There are strict rules governing the extent to which we-arethe CMA is
permitted to disclose such information.*®® In many instances wethe CMA
may have to redact documents we-prepesethe CMA proposes to disclose to
remove any confidential information, for example, by blanking out parts of
documents or by aggregating figures.

If a person or company thinks that any information they are giving usthe
CMA or we-havethat the CMA has acquired is commercially sensitive or
contains details of an individual's private affairs and that disclosing it might
significantly harm the interests of the business or person, they should submit
a separate non-confidential version of the information and, in an annexe
clearly marked as confidential, set out clearly why the redacted information
should be considered confidential. We

108

Privilege against self-incrimination is an aspect of the right to a fair trial guaranteed by Article 6 of

the European Convention on Human Rights. This is given effect in the United Kingdom by the
Human Rights Act 1998.
| '° Rule 6-6fthe OFT Rules-and-Part 9 of the Enterprise Act 2002EA02.
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+87.9 The CMA will not accept blanket or unsubstantiated confidentiality claims.

The-nenNon-confidential versienversions of documents should be provided
at the same time as the original respensedocument and in any event no later
than four weeks from the date of submitting the original response. Any
extension to this deadline should be agreed in advance of the deadline with
the Team Leader.

#97.10 In the event that we-havethe CMA has not received a non-confidential
version within this deadline, wethe CMA will give one further opportunity to
make confidentiality representations to us. The timeframe for responding in
this case will be set by the Team Leader. If, after this second opportunity, we
havethe CMA has received no reply, wethe CMA will assume that no
confidentiality is being claimed in respect of the information.

/.11

Forexample;weThe CMA will comply with the provisions of Part 9 of the

EA02 when deciding whether information is confidential and/or whether it
may be appropriate to disclose information for the purposes of facilitating the
exercise of the CMA'’s functions under the CA98.

+2107.12 The CMA may not agree with the person or business who provided it

that the information in question is confidential*t? or wethe CMA may agree

that the information is confidential but consider that it is necessary to
disclose the information either to the parties in the investigation in order to
enable them to exercise their rights of defence or in a published decision. In
such circumstances, wethe CMA will give the person or business whethat
provided the information prior notice of eurthe proposed action and will give
them a reasonable opportunity to make representations-te-us—\We. The CMA
will then inform the party whether or not wethe CMA still intendintends to
disclose the information, after considering all the relevant facts.

+117.13 Where a party is informed that we-dethe CMA does still intend to

disclose information and the party is unhappy about this, the party should
raise this as soon as possible with the SRO. If it is not possible to resolve the

110

Particular types of information that the CMA is unlikely to consider to be ‘confidential’ includes

financial information or certain other data relating to a business that is more than two years old and

information that is already in the public domain or can be readily deduced from information in the

public domain.
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dispute with the SRO, the party may refer the matter to the Procedural
AdjudicatorOfficer.™*

7.14  In some cases, wethe CMA may consider the use of practices such as
‘confidentiality rings’ or ‘data rooms’ at access to file stage to handle the
disclosure of confidential information to a limited group of persons.-\We-are

likely to-do so

+127.15 The CMA will only use these procedures where there are identifiable
benefits in doing so and where any potential legal and practical difficulties
can be resolved swiftly in agreement with the parties concerned.*? In such
cases, the person or business that provided the information will be informed
of the proposal and provided with a reasonable opportunity to make
representations to us—Wethe CMA. The CMA will then inform the person or
business whether or not weit still irtendintends to use the proposed
‘confidentiality ring’ and/or ‘data room’ arrangement, after considering all the
relevant facts.

| +137.16 Where a person or business is informed that we-dothe CMA does still
intend to use the ‘confidentiality ring’ and/or ‘data room’ arrangement and the
person or business is unhappy about this, the person or business should
raise this as soon as possible with the SRO. If it is not possible to resolve the
dispute with the SRO, the person or business may refer the matter to the

Procedural AdjudicaterOfficer.*™

7.17 Further information on the CMA’s approach to the treatment and disclosure

of information, including to identifying confidential information, is available in

the quideline [CMAB6 Transparency and Disclosure].}**

1 see Chapter £4-15_and Rule 8 of the CA98 Rules [currently in draft and being consulted on]

(available at: [www. qov uk/cma]) Further detalls of the Procedural AdedJreaterOfflcer roIe are
available at-; [wna

adrud+eater-tﬁatwww qov uk/cma]

See further detail at Chapter £1:11.

See Chapter £4-15_and Rule 8 of the CA98 Rules [currently in draft and being consulted on]
(available at: [www. qov uk/cma]) Further detalls of the Procedural AdjueheaterOfflcer role are
available at-; [waas

ael+ud+eater—tnatwww qov uk/cma ]_

See CMAG [Transparency and Disclosure] [currently in draft] (available at: [www.gov.uk/cmal).

112
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8

TAKING URGENT ACTION TO PREVENT
SERIOUSSIGNIFICANT DAMAGE OR TO PROTECT THE
PUBLIC INTEREST

Summary

e WeThe CMA can require a business to comply with temporary
directions (interim measures) where

- we-havethe investigation has been started but not yet
concluded-an-investigation, and

- we-considerthe CMA considers it necessary to act urgently

either to prevent serious-irreparablesignificant damage to a
person or category of persons, or to protect the public interest.

¢ Inthese circumstances, wethe CMA can act on aufits own
initiative or in response to a request to do so.

e Any person who considers that the alleged anti-competitive
behaviour of another business is causing them serieus;

irreparablesignificant damage may apply to usthe CMA to take
interim measures.

e |If a person fails to comply with the interim measures without
reasonable excuse, wethe CMA would apply to court for an order
to require compliance within a specified time limit.

8.1

8.2

We haveThe CMA has the power*® to require a business to comply with
temporary directions (referred to as 'interim measures') while we-complete
ourit completes the investigation.

WeThe CMA may do this where we-haveit has started but not yet concluded
edrthe investigation and we-considerthe CMA considers it necessary to act
urgently either to prevent serious-reparablesignificant damage to a person
or category of persons, or to protect the public interest. \WeThe CMA will
consider in appropriate cases whether interim measures would be
appropriate. The CMA can act on eu¥its own initiative or in response to a
request to do so.

| ™° Section 35 of the ActCA98.
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8.3

8.4

8.5

In most cases, interim measures will have immediate effect. However, if a
person fails to comply with them without reasonable excuse, i-is-eurpractice
tothe CMA may apply to court for an order to require compliance within a
specified time limit.

The court can require the person in default or any officer of a business
responsible for the default, to pay the costs of obtaining the order.

If the measures relate to the management or administration of a business,
the court order can compel the business or any of its officers to comply with
them. Failure to comply with a court order will be in contempt of court.

Application for interim measures

8.6

8.7

8.8

Any person who considers that the alleged anti-competitive behaviour of

another business is causing them serieusreparablesignificant damage
may apply to usthe CMA to take interim measures.

They should contact the designated Team Leader who is responsible for the
case in the first instance. The Team Leader will be able to discuss the
information requirements and explain the procedure for dealing with such
requests.

Applicants should provide as much information and evidence as possible to
demonstrate their case for interim measures and they should also indicate
as precisely as possible the nature of the interim measure being sought.

Decision to impose interim measures

8.9

8.10

The SRO™® may provisionally decide to give an interim measures direction-
-this-case~we (a provisional decision which may follow a complaint or be
on the CMA'’s own initiative). In this case, the CMA will write to the business
to which the directions are addressed setting out the terms of the proposed
directions and eurthe reasons for giving them. WeThe CMA will also allow
them a reasonable opportunity to make representations-te-us. Given the time
critical nature of the interim measures process, the time allowed may be
short.

The business to which the directions are addressed will also be allowed to
inspect documents on eurthe file that relate to the proposed directions.

| 116

See paragraph 5-4:5.1.
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| 8.11

8.12

WeThe CMA may withhold any documents to the extent to which they
contain any confidential information.

After taking into account any representations, wethe CMA will make eurits
final decision and inform the applicant and any Formal Complainants and the
business against which the order is being sought. The SRO is responsible
for deciding whether to give an interim measures direction. Before taking this
decision, the SRO will consult other senior OFFCMA officials as appropriate.

What constitutes significant damage or conduct that is or may be causing

8.13

significant damage is a question of fact and will depend upon the
circumstances of each case.” In deciding whether the imposition of interim
measures is appropriate in the relevant circumstances, the CMA will
undertake a balancing exercise to ensure that:

e it seeks to impose interim measures only where it has identified specific
behaviour or conduct that it considers is causing or will cause significant
damage to a particular person or category of person, or is or will be
contrary to the public interest, and

e the particular interim measures sought prevent, limit or remedy the
significant damage that the CMA has identified, and are proportionate for
the purpose of preventing, limiting or remedying that significant damage.

The CMA will assess whether conduct is causing or will cause significant

8.14

damage with regard to the facts of the case. In particular, the CMA will
assess the nature of the market(s) in question and the dynamics of
competition within the market(s), the effect the conduct is having or may

have on a particular business or cateqgories of businesses in the market(s),

or the effect that the conduct is having or may have on the public interest.

Damage will be significant where a particular person or cateqgory of persons

is or may be restricted in their ability to compete effectively in the market(s),
such that this may significantly damage their commercial position. Damage
is likely to include actual or potential:

e financial loss to a person or class of persons (to be assessed with
reference to that person's size or financial resources as well as the
proportion of the loss in relation to the person‘s total revenue)

117

The significant damage must be likely to result from the alleged anti-competitive behaviour. The

CMA will determine this guestion on the balance of probabilities based on the information available

to it at the time.
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8.15

e restriction on a person’s or class of persons’ ability to obtain supplies
and/or access to customers

e damage to the goodwill or reputation of a person or class of persons.

Significant damage may be temporary or permanent — it does not require

8.16

that the damage is irreparable, and/or that any business will or may exit the
market(s) in question. The CMA will take into account the facts of the case,
the nature of competition in the relevant market(s) and the potential duration
of the interim measures in determining the period over which the relevant
damage is to be assessed,

The CMA may also consider that it is necessary to act urgently to protect the

8.17

public interest, for example, to prevent damage being caused to a particular
industry, to consumers, or to competition more generally as a result of the
suspected infringement. In determining whether interim measures may be
appropriate in order to protect the public interest, the CMA will have
particular regard to the effect or potential effect that the relevant conduct is
having, or may have, on consumers or categories of consumers.

Possible content of interim measures could include requiring a party to:

8.18

e continue supply of important goods, services or other inputs (for
example, access to essential infrastructure) where that supply is required
to prevent significant damage to a person or persons in the market(s) or
any associated market(s) in question, or to enable customers to obtain
access to goods or services

e reverse a price increase or decrease for any good or service where that
price increase or decrease has or may cause significant damage to any
person’s or category of persons’ ability to compete effectively, or may
cause a detriment to the public

e cease supply of any good or service if the supply of that good or service
IS causing or may cause significant damage to consumers, competitors
or competition in the market(s) in question.

Where the investigation concerns an agreement, the CMA will not seek

interim measures where the CMA is satisfied that, on the balance of
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8.19

probabilities, the agreement meets the conditions for an individual exemption
from the prohibition against anti-competitive arrangements.*®

The SRO will assess each situation on a case by case basis to make a

provisional decision whether interim measures may be appropriate in any
particular scenario.

Rejecting an application for interim measures

8-128.20 If the SRO provisionally decides to reject an application for interim

measures, wethe CMA will consult the applicant and any other Formal
Complainants before doing so by sending a provisional dismissal letter
setting out eurthe principal reasons for rejecting the application. WWeThe
CMA will give them an opportunity to submit comments and/or additional
information within a certain time, the length of which will depend on the case.

8-138.21 If the comments from the applicant or Formal Complainant contain

confidential information, a separate non-confidential version must be
submitted at the same time (see Chapter #7 on handling confidential
information). WeThe CMA may provide this non-confidential version to the
business under investigation if we-thinkin the CMA’s view it would be
appropriate to do so, such as where it may be relevant for the rights of
defence.

8.-148.22 WeThe CMA will consider any comments and further evidence

submitted within the specified time limit. After considering the additional
information provided-te-us, if the SRO still decides to reject the application,
wethe CMA will send a letter to the applicant and any other Formal
Complainants and normally the business against which the directions are
sought to inform them and give eurthe CMA’s reasons.

8.158.23 However, if the comments and/or additional information from any of

these parties dees-leadleads the SRO to change his/her provisional view
and to decide that wethe CMA should make an interim measures direction,
we_the CMA will inform the applicant, any other Formal Complainants, and
the business against which the directions are sought, and eurthe
investigation will continue in the normal way.

| ™® Section 9(1) of the CA98 and/or Article 101(3) of the TFEU.
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Publication

8.168.24 We-maintainThe CMA maintains a register on eurthe CMA website of
all interim measures directions.**® WeThe CMA may also publish them in an
appropriate trade journal.

8-178.25 More information on interim measures directions is available in
Enforcement™ (OFT407) and Involving third parties in Competition Act
investigations. (OFT451).'*

121 oFT 451Publications available to-download-at-;

[www.eft-gov.uk/shared—oft/lbusiness—leaflets/ca98 quidelines/oft451 pdfcmal.
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9

THE ANALYSIS AND REVIEW STAGE

Summary

Regular review and scrutiny are a key part of eurthe investigation
process. Senior officials and advisersadvisers, both internal and
external, can perform this function.

WeprevideThe CMA provides case updates to keep parties
informed.

We-offerThe CMA offers parties the opportunity to meet with the
case team at state of play meetings.

9.1

9.2

9.3

The evidence that we-gatherthe CMA gathers using eurthe powers described
abevein previous chapters is fundamental to the outcome of euran
investigation. In all cases, wethe CMA routinely reviewreviews and
analyseanalyses the information in eurthe CMA’s possession to test the
factual, legal and economic arguments and to establish whether it supports
or contradicts the theory/ies of competition harm.

In some cases, an investigation may start out by probing a particular set of
circumstances that points to conduct of one type, but information may later
surface which indicates the existence of another type of potentially anti-
competitive behaviour or a different theory of competition harm from that
advanced earlier in the investigation. Alternatively, eurthe CMA'’s early
analysis may suggest that a large number of businesses have been acting
unlawfully but later on it emerges that wethe CMA only havehas enough
evidence to warrant further the investigation of some of those businesses.
WeThe CMA may also exercise eurits administrative discretion to focus-eur
resources on investigating a limited set of activities or businesses.

The analysis and review stage therefore forms an essential part of eurthe
CMA investigation process. In addition to carrying out their own analysis,
ourCMA case teams seek input from other areas of the ©FFCMA to assist
them.

Internal scrutiny

‘ 9.4

Throughout es¥rCMA competition investigations, as part of the quality
assurance that we-adeptthe CMA adopts in every case, wethe CMA
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9.5

9.6

9.7

9.9

regularly serutinisescrutinises the way in which we-handle-ourit handles the
investigation and routinely assess the evidence before usthe CMA to ensure
that eurits actions and decisions are well-founded, fair and robust. This
involves seeking internal advice from specialist agvisersadvisers on the
legal, policy and economic issues that arise. In some instances, wethe CMA
may also seek advice from external sources, such as external counsel.

In particular, to provide a further internal check and balance before a
Statement of Objections is issued or a final decision on infringement is
taken, specialised lawyers and economists from outside the case team
analyse and review the relevant facts and key underlying evidence, and
highlight to the case team and the relevant decision maker(s) the legal
and/or economic risks associated with the proposed course of action.

The General Counsel and the Chief EecenemistEconomic Adviser are
responsible for ensuring that there has been a thorough review of the
robustness of, respectively, the legal and the economic analysis (and of the
evidence being used to support this) before a Statement of Objections is
issued or a final decision on infringement is taken.

The General Counsel is also responsible for ensuring that the relevant
decision maker(s) is/are aware of any significant legal risks before the
decision to issue a Statement of Objections or a final decision on
infringement is taken. The Chief EconomistEconomic Adviser is similarly
also responsible for ensuring that the relevant decision maker(s) is/are
aware of any significant risks on the economic analysis before the decision
to issue a Statement of Objections or a final decision on infringement is
taken.

The General Counsel and the Chief EcenemistEconomic Adviser (or their
representative(s)) will attend the oral hearing(s)*?* and may ask questions of
the parties.

The OFF-CMA Case and Policy Committee'?, or Executive Committee
(ExCo) (as appropriate) and/or the ©FFCMA Board'** will receive regular

122

123

Including both the oral hearing on liability following the issue of a Statement of Objections and the
oral hearing on penalty following the issue of a draft penalty statement. See further Chapter 12:12.
The Case and Policy Committee operates under delegated authority from the CMA Board. The

purpose of the Case and Policy Committee includes overseeing and scrutinising the development

of CMA casework, projects, decisions and policy relating to the CA98 and the equivalent

provisions of the TFEU. Further details on the Case and Policy Committee are available at:

www.gov,uk/cma.
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updates from the case team on the progress of an investigation and the risks
arising.

9.10 The SRO decides whether:
e there are sufficient grounds to open a formal investigation
e there is sufficient evidence to issue a Statement of Objections
e to close a case prior to issue of a Statement of Objections
e to make an interim measures direction'®

e to accept commitments offered by a party under investigation*°

e acase is appropriate for settlement.*?’

Before-taking-these-decisions,—and-inln addition to taking advice from

specialist advisors as detailed above, the SRO will consult two other senior
officials at key stages of the investigation (including before taking the
decisions set out above) prior to issuing a Statement of Objections. The
SRO will consult and where appropriate seek approval from the Case and
{Policy Committee in relation to decisions on commitments and settlement}

the Policy-Ceommittee™®-as-appropriate-.

9.11  Where a Statement of Objections is issued, a Case Decision Group2 is

appointed by the_ Case and Policy Committee to act as the decision-maker
on whether, based on the facts and evidence before it, the legal test for
establishing an infringement has been met. Before taking this decision, the
Case Decision Group will, in addition to being made aware of any significant
legal risks or risks on the economic analysis (as described in paragraph
9.59.5 to 9-79.7 above), consult the_ Case and Policy Committee.

124 Eurther details of ExCo and the OFTCMA Board are available at-; [www.eft.gov.uk/about-the-
oft/oft-structure/beardcma-].

See paragraphs 8.9 to 8.23.

126 See paragraphs 10.15 to 10.23.

z; See paragraphsparagraph 11.3-te-. See Chapter 14- for more information on settlement.

125

29 See paragraph 11.27,
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| 9.12

When consulted by the Case Decision Group, the Case and Policy
Committee’s role is not to advise the Case Decision Group on the strength of
the evidence in the case, but to provide the Case Decision Group with its
views on any policy, legal or economic issues arising out of the Case
Decision Group’s proposed decision.

Sharing eurthe CMA'’s early thinking and giving regular updates

9.13

9.14

| 9.15

| 9.16

The time taken to establish the facts and whether they point to an
infringement of competition law will vary from case to case depending on a
range of factors such as, for example, the number of parties under
investigation, the extent to which they cooperate with us, and the complexity
of the conduct under consideration. In many cases, the facts advanced by
one party will directly contradict those put forward by another party. The
purpose of edrthe CMA’s investigation is to establish which set of
circumstances is more credible based on verifiable facts.

WeThe CMA generally prevideprovides case updates to
companiesbusinesses under investigation and Formal Complainants either
by telephone or in writing. These are often the most efficient and effective
ways of sharing information on case progress for usthe CMA and the parties
alike.

WeThe CMA will also offer each party under investigation separate
opportunities to meet with representatives of the case team (including the
SRO and/or Project Director) to ensure they are aware of the stage the
investigation has reached.**® At these 'state of play’ meetings, wethe CMA
will inform parties of the next stages of the investigation and the likely timing
of these, subject to any restrictions wethe CMA may have if the timing is
market sensitive.’*! WeThe CMA will also, generally, share eurits provisional
thinking on a case.

WeThe CMA will invite a party to a first state of play meeting once the case
has been formally opened. This will cover the anticipated scope of the
investigation, next stages and the proposed timetable. This meeting will

130

On occasion, wethe CMA may, if we-considerthe CMA considers it useful or appropriate, invite the
parties under investigation to a multi-party meeting. For example, wethe CMA may consider
offering a multi-party meeting where there are differing views on a key issue such as market
definition or differing interpretations offered in respect of a key piece of evidence.

131 As to market sensitivity considerations, see paragraphs-3.27-3-42-(and-particularh-paragraph

3:28)-6f[CMAG6 Transparency —A-Statement-on-the-OFTF's-approach-(OFT-1234)-and Disclosure
[currently in draft] (available to-download-at-;

[www.eft-gov.uk/shared—oft/consultations/668117/OFTF1234 pdfcmal).
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9.17

9.18

9.19

| 9.20

9.21

provide parties with greater transparency on the nature and scope of the
investigation. W-eThe CMA will invite parties to a second state of play
meeting before a decision is taken on whether to issue a Statement of
Objections. At this meeting wethe CMA will update parties on eurits
provisional thinking on the case, including the key potential competition
concerns identified.

In some cases it may not be appropriate to hold a state of play meeting at
the outset of the investigation where this may prejudice the ongoing
investigation. However, in such cases, wethe CMA will offer a state of play
meeting to each party before the decision is taken on whether or not to issue
a Statement of Objections, to update them on eurthe CMA'’s provisional
thinking, including the key potential competition concerns identified.

In all cases where a Statement of Objections is issued, wethe CMA will invite
each party to a further state of play meeting after we-haveit has received all
parties’ written and (where applicable) oral representations on the Statement
of Objections. At this meeting, which will be attended by at least one
member of the Case Decision Group*** and the case team, wethe CMA will
update parties on eurits preliminary views on how we-intendthe CMA intends
to proceed with the case in light of the written and oral representations
wethat have_been received.

In appropriate circumstances, wethe CMA may also meet with parties on
other occasions. This may be where they have new information that can
materially assist usthe CMA in taking forward eurthe case. Parties who
believe that a meeting of this kind would be useful should contact the Team
Leader in the first instance to discuss the matter.

As a matter of routine, wethe CMA will keep parties to the investigation
informed of the anticipated case timetable and any changes to this, as well
as publishing and updating this information in the ease-epening-notice of
investigation on eurthe CMA website.**

We-havepublished-aThe CMA’s guideline [CMAG6 Transparency Statement
on-our-website,settingand Disclosure] sets out the steps we-takethe CMA
takes to ensure ourits work is open and accessible.*** If you have a concern

&Ae&pamgmph%

133 See Chapter 5.5,
% Available at '3 See [CMA6 Transparency and Disclosure] [currently in draft]] (available at:
[www.eft-qov.uk/shared—eft/consultations/668117/OFT1234-pdfcma-]).
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or complaint about eurthe CMA’s procedures or the handling of a case, you
should contact the SRO in the first instance. If you are unable to resolve the
dispute with the SRO, certain procedural complaints may be referred to the
Procedural AdjudicaterOfficer.® If your dispute falls outside the scope of the
Procedural AdjudicatertrialOfficer’s role, the CMA publication [CMA6
Transparency Statementand Disclosure] sets out the options available to you
to pursue the complaint.23¢

1% See Chapter £4;15_and Rule 8 of the CA98 Rules [currently in draft and being consulted on]
(available at: [www.gov.uk/cmal). Further detalls of the Procedural Ade-d-}Ga{-GFOffICGI’ role are
available through-at: [wwaa-

Q%m%wal-aéw@ieater—#@www gov. uk/cma]

136 See [CMA6 Transparency and Disclosure] [currently in draft] (available at: [www.gov.uk/cmal).
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10

INVESTIGATION OUTCOMES

Summary

e There are a number of ways in which euran investigation can be
resolved.

WeThe CMA can close eurits investigations on the grounds of
administrative priorities.

In these circumstances, wethe CMA may also write to
businesses explaining that, although we-arethe CMA is not
currently pursuing a formal investigation, we-haveit has concerns
about their conduct.

WeThe CMA can issue a decision that there are no grounds for
action if we-havethe CMA has not found sufficient evidence of an
infringement.

WeThe CMA can accept commitments from a business about
their future conduct.

WeThe CMA will issue a Statement of Objections where eurits
provisional view is that the conduct under investigation amounts
to an infringement.

After issuing a Statement of Objections and receiving the
parties' representations, wethe CMA can issue a final decision
that the conduct amounts to an infringement.

10.

1

OurCMA investigations can be resolved in a number of ways. The CMA.:

We-can decide to close edran investigation on grounds of administrative

priorities (see paragraphs 10.2 — 10.11)

We-can issue a decision that there are no grounds for action if we
havethe CMA has not found sufficient evidence of an infringement of

competition law (see paragraphs 10.12 — 10.14)

We-may accept commitments from a business relating to their future
conduct where we-arethe CMA is satisfied that these commitments fully
address eufrthe competition concerns (see paragraphs 10.15 — 10.23)
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10.2

10.3

| 10.4

10.5

e Wewill issue a Statement of Objections where eurthe CMA’s provisional
view is that the conduct under investigation amounts to an infringement
of competition law (see Chapter £111 below). After allowing the
business(es) under investigation an opportunity to make representations
on edrthe Statement of Objections (see Chapter 1212 below), if wethe
CMA still eensiderconsiders that they have committed an infringement,
wethe CMA can issue an infringement decision against them and impose
fines and/or directions to bring to an end any ongoing anti-competitive
conduct.

Closing ew+investigations on the grounds of administrative priorities

Not all of eurthe CMA’s investigations result in a finding that there has been
a breach of competition law. WeThe CMA may decide that a formal
investigation no longer merits the continued allocation of eur-resources
because it no longer fits within eurthe CMA’s casework priorities and/or
because we-dothe CMA does not have sufficient evidence in eurits
possession to determine whether a breach has been committed and we
considerthe CMA considers that further investigation is not warranted.
WeThe CMA may take this decision at any stage of eurthe investigation.**’

If we-decidethe CMA decides to close an investigation on the grounds of
administrative priorities, wethe CMA will inform any Formal Complainants in
writing, setting out eurthe principal reasons for not taking forward the
investigation. The amount of detail given will vary according to the
circumstances of each case. In more advanced investigations, we-arethe
CMA is likely to give more details than in the case of complaints which have
not been the subject of extensive investigation.

WeThe CMA will give Formal Complainants an opportunity to submit their
comments or any additional information within a specified time frame.
Generally, wethe CMA will give two to four weeks to respond. In complex
cases which have been extensively investigated, wethe CMA may give
longer.

If a Formal Complainant's response contains confidential information, they
will be asked to submit a separate non-confidential version at the same time
(see Chapter Z7 on handling confidential information). \WeThe CMA may

137

The SRO is responsible for deciding whether to close a case on administrative priorities grounds
prior to issue of a Statement of Objections-_(see paragraph 9.10 for further information on the
decision making process). After any Statement of Objections has been issued, case closure

decisions are the responsibility of the Case Decision Group.
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10.6

10.7

10.8

10.9

10.10

10.11

provide this to the business(es) we-arethe CMA is investigating if we-thinkthe
CMA thinks it appropriate, such as if it is likely to change eurthe CMA’s
preliminary view.

WeThe CMA will also give a copy of the provisional closure letter to the
business(es) under investigation giving them an opportunity to comment
within the same time frame.

WeThe CMA will consider any comments and further evidence submitted
within the specified time limit before reaching a final view on whether to
close euran investigation.

If we-decidethe CMA decides to close the case, wethe CMA will write to the
Formal Complainant and the business under investigation, explaining why
any additional information sent to usthe CMA has not led usthe CMA to
change ewrits view. The level of detail given will depend on the case and the
nature of the additional information provided.

In these circumstances, wethe CMA may also write to the business under
investigation to inform them that we-havethe CMA has been made aware of
a possible breach of competition law by them and that although we-arethe
CMA is currently not minded to pursue an investigation, wethe CMA may do
so in future if ewrits priorities change (for example in response to further
evidence wereceivereceived).

WeThe CMA will also issue a public statement linking to the relevant page
on eurthe CMA website and explain why we-havethe CMA has closed the
case on administrative priority grounds.

If the response to eurthe CMA’s provisional closure letter leads usthe CMA
to change eurits preliminary view and decide that an investigation should be
continued, wethe CMA will inform the company under investigation and the
Formal Complainant and continue edrthe investigation in the normal way.

Issuing a no grounds for action decision

10.12

If we-doethe CMA does not find sufficient evidence of a competition law
infringement, wethe CMA may publish a reasoned no grounds for action
decision when closing the case.'*®

138

Rule #3)10 of the ©FFCA98 Rules: [currently in draft and being consulted on] (available at:

[www.gov.uk/cmay).
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10.13

10.14

In such cases, wethe CMA will provide a non-confidential version of eurits
proposed decision to the Formal Complainant. The consultation process on
the proposed decision will be the same as for provisional case closure
letters.

Further information is available in Involving third parties in Competition Act
investigations- (OFT451).*°

Accepting commitments on future conduct

10.15

10.16

10.17

10.18

10.19

If we-considerthe CMA considers that the case gives rise to competition
concerns, instead of making an infringement decision, wethe CMA may be
prepared to accept binding promises, called ‘commitments’, from a business
relating to their future conduct.**° WeThe CMA must be satisfied that the
commitments offered fully address eurits competition concerns. The decision
to accept commitments is at eurthe CMA’s discretion.

We-areThe CMA is likely to consider it appropriate to accept commitments
only in cases where the competition concerns are readily identifiable, will be
fully addressed by the commitments offered, and the proposed commitments
can be implemented effectively and, if necessary, within a short period of
time.

We-areThe CMA is very unlikely to accept commitments in cases involving
secret cartels between competitors or a serious abuse of a dominant
position.

A business under investigation can offer commitments at any time during the
course of that investigation, until a decision on infringement is made.
However, we-arethe CMA is unlikely to consider it appropriate to accept
commitments at a very late stage in euran investigation, such as after we
havethe CMA has considered representations on eufrthe Statement of
Objections.

If a business would like to discuss offering commitments, they should contact
the Team Leader in the first instance. If, following that contact, we-thinkthe
CMA thinks that commitments may be appropriate, wethe CMA will send a
summary of eurits competition concerns to the business. Once commitments

139 OFT 451Involving third parties in Competition Act investigations (OFT451) available te-dewnload
at-: [www.oft-qgov.uk/shared—oft/business—leaflets/ca98 guidelines/oft451 pdfcmal.

140 gection 31A of the ActCA9S.
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have been offered, wethe CMA may discuss them with the business to see if
they would be acceptable to usthe CMA.

10.20 If wepropesethe CMA proposes to accept the commitments offered, wethe
CMA will consult those who are likely to be affected by them and give them
an opportunity to give-ds their views within a time limit of at least 11 working
days. After receipt of the responses to this consultation, wethe CMA will hold
a meeting with each business that offered commitments to inform them of
the general nature of responses received and to indicate whether we
considerthe CMA considers that changes are required to the commitments
before wethe CMA would consider accepting them.

10.21 If the business(es) offer revised commitments including significant changes,
wethe CMA will allow another opportunity for Formal Complainants and any
other interested third parties to express their views within a time limit of at
least six working days.

10.22 The SRO is responsible for deciding whether to accept the commitments
offered, having consulted with the Case and Policy Committee*** and other
senior ©FFCMA officials as appropriate. The SRO's decision will require the
approval of the Case and Policy Committee before the commitments can be
formally accepted by the ©FFCMA. Once accepted, wethe CMA will publish
the commitments on eurthe CMA website.

10.23 Further information on eurthe CMA’s approach to commitments is contained
in the OFT guideline Enforcement. (OFT407).'*?

Issuing a Statement of Objections

| 10.24 WeThe CMA will issue a Statement of Objections where eurits provisional
view is that the conduct under investigation amounts to an infringement. See
Chapter 1111 for more detail on this.

142 OFT 407Enforcement (OFT407) available to-download-at-:

[www.eft-gov.uk/shared—oft/business—leaflets/ca98 quidelines/oft407pdfcmal.
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| 11 ISSUING OURTHE CMA'’S PROVISIONAL FINDINGS - THE
STATEMENT OF OBJECTIONS

Summary

e Where eurthe CMA’s provisional view is that the conduct under
investigation amounts to an infringement, wethe CMA will issue
ourits Statement of Objections to each business we-considerthe
CMA considers to be responsible for the infringement.

e The SRO is responsible for the decision to issue a Statement of
Objections.

e The Statement of Objections represents eurthe CMA’s
provisional view and proposed next steps. It allows the business
being accused of breaching competition law an opportunity to
know the full case against them and, if they choose to do so, to
formally respond in writing and orally.

e WegiveThe CMA gives each addressee of eura Statement of
Objections an opportunity to inspect eurthe investigation file.

e At this stage, wethe CMA may also invite the addressee of eurthe
Statement of Objections to contact usthe CMA if they would like
to enter into discussions on possible settlement of the case.

e A Case Decision Group will be appointed to be the final decision-
makers on whether or not the business(es) under investigation
have infringed competition law. WeThe CMA will inform those
businesses of the identity of the Case Decision Group members.

| 11.1  Following the analysis of the evidence on euthe files, if eurthe CMA’s
provisional view is that the conduct under investigation amounts to an
| infringement, wethe CMA will issue eura Statement of Objections to each
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11.2

11.3

business we-considerit considers to be responsible for the infringement and
give them an opportunity to inspect eurthe CMA’s file.'*?

If the case involves more than one party, each party will receive a copy of
the Statement of Objections. Information that is confidential will be disclosed
through the Statement of Objections to other parties only if disclosure is
strictly necessary in order for them to exercise their rights of defence. Before
disclosing any confidential information, wethe CMA will consider whether
there is a need to exclude any information whose disclosure would be
contrary to the public interest or whose disclosure might significantly harm
the interests of the company or individual it relates to. If we-censiderthe CMA
considers that disclosure might significantly harm legitimate business
interests or the interests of an individual, wethe CMA will consider the extent
to which disclosure of that information is nevertheless necessary for the
purpose for which we-arethe CMA is allowed to make the disclosure.***

At this stage, wethe CMA may also invite addressees of a Statement of
Objections to contact usthe CMA if they would like to enter into discussions
on the possible settlement of the case. This settlement precessprocedure
applies where a business under investigation is prepared to admit that it has
breached competition law and te-agree-te-confirms it accepts that a
streamlined administrative procedure tewill govern the remainder of eurthe
investigation of that business’business’s conduct.-ta+returnr-for-this,-we-may
agree-to If so, the CMA will impose a reduced penalty on the business.
Businesses may wish to approach usthe CMA earlier on in edrthe
investigation to discuss the possibility of exploring settlement. If so, they
should contact the Team Leader in the first instance. See Chapter 14 for
more information on settlement.

*3_pule 4 of the OFT Rules.**®  Rule 6 of the CA98 Rules) [currently in draft and being consulted on]
(available at: [www.gov.uk/cma]). Rules 18 and 19 set out the process for notification by the CMA

of a Statement of Objections to each business it considers to be responsible for the infringement.

14 Section 244 of the Enterprise Act 2002EA02.
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115114 The Statement of Objections represents eurthe CMA'’s provisional view
and proposed next steps. It allows the businesses being accused of
breaching competition law an opportunity to know the full case against them
and, if they choose to do so, to respond formally-respend in writing and
orally.

11.611.5 The Statement of Objections will set out the facts and eurthe CMA’s
legal and economic assessment of them which led to edrthe provisional view
that an infringement has occurred. ¥WeThe CMA will also set out any action
we-proposeit proposes to take, such as imposing financial penalties'*
and/or issuing directions**® to stop the infringement if we-believethe CMA
believes it is ongoing, and edurthe CMA’s reasons for taking the action.

11.711.6  MHiseurcurrentpractice-toeThe CMA will generally send a hard copy of
the Statement of Objections and covering letter to recipients by courier or

recorded delivery. Typically, wethe CMA will also provide an electronic copy
in pdf format.

11.811.7 It is eurthe CMA’s normal practice publicly to announce the issue of the
Statement of Objections on eurthe CMA website and to make an
announcement on the Regulatory News Service.**” The CMA will also
update the administrative timetable in the notice of investigation on the CMA

website,'*®

11.911.8 As far as possible, we-aimthe CMA aims to give the directly affected
parties fair and sufficient notice, as well as advance sight of announcement
documents, to enable them to prepare their response.

11.1011.9  The timing of the announcement and any advance notice will depend
on whether there is any market sensitivity about the announcement. e
haveThe CMA has to balance eurits responsibilities concerning the control

145

‘More information on how we-setthe CMA sets penalties is available in Part 5 of OFT guideline

Enforcement (QJZI'—4979—avaHable4&dewntead—at

9 ideli OFT407) and see
Gwdance as to the approprlate amount of a penalty ( OFT423), both available to
download-at-: [www.eft.qov.uk/shared—oft/business—leaflets/cad8guidelines/oft423.pdfcma-].
‘More information on directions can be found in Enforcement (GFF4070FT407), available to
elewntead—at— [www.eft-.gov.uk/sharedoft/businessleaflets/ca98 guidelines/oft407.pdfcma-].
" www.investegate.co.uk.
See Chapter 5.
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and release of market sensitive information against edrthe objective of, as
far as possible, giving directly affected partiesparties’ fair and sufficient
notice.

41.1111.10 As a general rule, if there is no market or other sensitivity about the fact
or date of the announcement, wethe CMA will be open about the date and
publish the date on eurthe CMA website, up to several days before the full
announcement. ¥WeThe CMA will tell affected parties in advance of placing
any statement on the substance of the matter on eurthe CMA website. The
exact notice given will depend on the circumstances of the particular case in
point.

411211.11 Generally, in non-market sensitive announcements, we-atmthe CMA
aims to give parties advance sight of the content of eufits announcement, in
confidence, unless there is a compelling reason not to do so.

11.1311.12 In the case of market sensitive announcements, where appropriate,
wethe CMA will apply the FSA's-Financial Conduct Authority’s (FCA)
‘Guideline for the control and release of price sensitive information by
Industry Regulaters-Requlators’ (originally published by the Financial
Services Authority, the predecessor of the FCA).**

11.1411.13 If there is no market or other sensitivity about the date of the
announcement as opposed to the content of the announcement, wethe CMA
will be open about the date and publish that date on eurthe CMA website up
to several days in advance of the full announcement. WeThe CMA will also
inform media organisations. WeThe CMA will tell parties in advance of
informing the media or placing any statement about the substance of the
matter on eurthe CMA website.

11.1511.14 If the date and content of the announcement may be market-sensitive,
for example, where nothing about the investigation has previously been

| announced, wethe CMA will notify affected parties after financial markets

have closed including, where appropriate, financial markets in other

countries.

11.1611.15 In particular, if the date of the announcement is not in the public
domain, wethe CMA will inform those directly affected in strict confidence the
evening before issue once relevant financial markets have closed.

| **° See FCA website: http://www.fsa-gevfca.org.ukipubsiuklalir_guidelines pdf/.
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11.1711.16 More details about the way in which wethe CMA publicly
anneunceannounces the issue of a Statement of Objections is available in
eurthe CMA’s guideline [CMAG Transparency Statement.and Disclosure].**®

Who decides whether to issue a Statement of Objections?

11.1811.17 The SRO decides whether to issue a Statement of Objections. Before
doing so, the SRO will consult the General Counsel and Chief
EconomistEconomic Adviser (or their representatives) to ensure that the
SRO is aware of any significant legal and economic risks that have been
identified.™® The SRO will also consult other senior ©=FCMA officials as
appropriate.-*22

11.1911.18 The SRO will be chosen at the outset of the formal investigation and
businesses under investigation will be informed of who the SRO is (along
with details of the other key members of the case team). If, later on, it is
necessary to allocate a new SRO to the case, wethe CMA will inform the
businesses under investigation.

Inspection of eurthe file_and treatment of confidential information

11.2011.19 At the same time as issuing the Statement of Objections, wethe CMA
will also give the addressees of the Statement of Objections the opportunity
to inspect eurthe file. This is to ensure that they can properly defend
themselves against the allegation of having breached competition law.

11.2111.20 We-allewThe CMA allows addressees of the Statement of Objections a
reasonable opportunity, typically six to eight weeks, to inspect copies of
disclosable documents on eurthe file. These are documents that relate to
matters contained in the Statement of Objections; but excluding certain
confidential information*®® and ©FTFCMA internal documents-*****°,

150

See [CMA6

[Transparency —A&atemeaben%h&@ﬂ&appreaeh%@%}and Dlsclosure] [currently in

draft ] (available to-download-at-:

[www.eft-qov.uk/shared—oftlconsultations/668117//OFT1234-pdfcmal).

As described further in paragraphs 9.5 to 9.7 above.

See further paragraphs 9.4 to 9.12 for details of the CMA'’s internal scrutiny procedures.

% Under Rule 1(2) of the ©FFRulesCA98 Rules [currently in draft and being consulted on]
confidential information means commercial information whose disclosure the ©FTFCMA thinks
might significantly harm the legitimate business interests of the eempanyundertaking to which it
relates, or information relating to the private affairs of an individual whose disclosure the ©FFCMA
thinks might significantly harm the individual's interests, or information whose disclosure the
OFTCMA thinks is contrary to the public interest.

4 Rule 5(3)of the OFT Rules-
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11.21

In order to ensure that the access to file process is as efficient as practicable

11.22

11.23

11.24

both for addressees’ of the Statement of Objections and the CMA, the CMA
will not include routine administrative documents as part of the file. Such
documents will generally include, for example, correspondence setting up
meetings or confirming timings for delivery of information, or other such
documents which do not relate to the substance of the matters set out in a
Statement of Objections.

Access to file is usually given by supplying the file in electronic form on a
DVD, or by other suitable electronic means. Where a business does not
have the relevant electronic means to view the documents in this way or if
there is only a very small number of documents, wethe CMA will send hard
copies. In rare circumstances, businesses can inspect the file on edrthe
CMA’s premises.

In addition to sending copies of disclosable documents, wethe CMA will also
send a separate schedule of external documents, which lists all documents
held in eurthe CMA file other than ©FFCMA internal documents.

WeThe CMA will also consider requests for access to eurthe file by other
methods, for example, by using 'confidentiality rings' or ‘data rooms'. Such
requests will be considered on a case by case basis. We-haveThe CMA has
discretion as to whether or not to agree-to-suchreguestsuse these
procedures in investigations under the CA98 and areis likely to do so only
where there are clearly identifiable benefits in doing so and where any
potential legal and practical difficulties can be resolved swiftly in agreement
with the parties concerned.- The CMA would envisage that a data room or
confidentiality ring may be appropriate in the following situations:

A
vipeaare i VOV v A i C O A v vinw

may organise a 'data room’ procedure where the disclosure of a limited
cateqgory of confidential information or data on an ‘external adviser only’
basis would enable a party’s legal, economic or other professional
advisers to further their understanding or prepare confidential
submissions on behalf of their client regarding the CMA’s analysis. This
procedure is typically used for the disclosure of (confidential) quantitative

155

Rule 6(2) of the CA98 Rules [currently in draft and being consulted on]. Other than for formal

minutes, transcripts or meeting notes which are agreed with a party, where the CMA makes an

internal note of a meeting, telephone call or conversation with any party to an investigation, such

notes will reflect the CMA’s own interpretation of that meeting or conversation and will be

considered internal documents.
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data and may, where appropriate, be used to allow parties’ legal
advisers to carry out an assessment of a specific set of gualitative
documents. Access to the data room is granted to a restricted group of
persons, that is, the external legal counsel and/or the economic advisers
of the party under the supervision of CMA officials. The advisers may
make use of the information contained in the data room for the purpose
of defending their client but may not disclose any confidential information
to their client. The CMA envisages that the data room procedure would
be used in cases where access to certain confidential information is
essential for the party’s legal and/or economic advisers to understand
the CMA’s analysis, and where using a data room procedure is a
necessary and proportionate way of resolving this.**®

In some cases (particularly where there is a large volume of documents

on the CMA’s case file), the CMA may propose or parties may request
that access to the CMA’s case file (or part of the file, such as documents
not referred to in the Statement of Objections) is provided through a
‘confidentiality ring’ procedure. Under this procedure, the CMA’s case file
may be disclosed to a limited category of persons (to be determined on a
case by case basis). This process may lead to the relevant persons
identifying a further shortlist of the documents to which the party to the
investigation would seek access (non-confidential versions). This is a
way of expediting the access to file process where there is a large
volume of documents on the CMA’s case file, particularly where there is
a large volume of documents that are not key documents referred to in
the Statement of Objections. This procedure requires the relevant
parties to consent to the procedure and to waive their right to full access
to the CMA’s case file. Furthermore, the CMA envisages that
confidentiality rings may be used in cases where access to certain
confidential information is essential for the party’s legal and/or economic
advisers to understand the CMA’s analysis, and where using a
confidentiality ring is a necessary and proportionate way of resolving
this.™’

The CMA will seek consent from the relevant parties to the disclosure and use of confidential

information within a data room procedure in all cases. However, the CMA has the discretion to

decide that a data room procedure is a necessary and proportionate way of resolving the conflict

between the confidentiality of information belonging to one party and respecting another party’s

rights of defence, even if a relevant party does not provide consent.

The CMA will seek consent from the relevant parties to the disclosure and use of confidential

information within a confidentiality ring in all cases. However, the CMA has the discretion to decide

that a confidentiality ring is a necessary and proportionate way of resolving the conflict between
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11.25 Where the CMA decides on (or a party requests) the use of a 'confidentiality
ring' or ‘data room' procedure, the CMA will provide the relevant parties with
details of how the CMA proposes this will work in practice, for example
through providing copies of the proposed data room rules and the
confidentiality undertakings that will be required from those are-given-aceess
to-the-datareem-—who are given access to the data room. **® If any party has
a concern about the potential use of a confidentiality ring or data room
procedure, they should raise their concerns first with the SRO and if it is not
possible to resolve the issue, with the Procedural Officer.'*

11.26 ltis a criminal offence, punishable by fine and/or imprisonment, for any

person to whom information is disclosed by way of a ‘confidentiality ring’ or
‘data room’ to disclose or otherwise use the information other than for the
purpose of facilitating the exercise of any of the CMA’s functions under the
CA98 or any other enactment.*®® In practical terms, this means that a person
to whom information is disclosed which is not made publicly available must
not make any onward disclosure of that information.

the confidentiality of information belonging to one party and respecting another party’s rights of
defence, even if a relevant party does not provide consent.

See Chapter 4 of the CMA’s guideline [CMAG6 [Transparency and Disclosure] [currently in draft ]
(available at: [www.gov.uk/cma]) for further information on the CMA’s general approach to
protection of confidential information that is disclosed through a ‘confidentiality ring’ or ‘data room’.
See Chapter 15 and Rule 8 of the CA98 Rules [currently in draft and being consulted on] (available
to download at www.gov.uk/cma). Further details of the Procedural Officer role are available at:
[www.gov.uk/cmal.

160 Section 241(2A) and section 245 of the EAQ2.
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Appointment of a Case Decision Group

11.27

11.28

11.29

11.30

11.31

Once we-havethe CMA has issued a Statement of Objections, a three-
member Case Decision Group is appointed by the_Case and Policy
Committee to be the decision-makers in the case. The Case Decision Group
is responsible for taking decisions on (a) whether to issue an infringement
decision (with or without directions) or 'no grounds for action' decision; and
(b) on the appropriate amount of any penalty.*®*

The SRO will not be a member of the Case Decision Group to ensure that
the final decision is taken by officials who were not involved in the decision
to issue the Statement of Objections.

The Case Decision Group will be appointed by — and will operate under the
delegated authority of — the Case and Policy Committee,*** which is
constituted of members of the OFFsCMA'’s senior staff-including-the-Chief

o o Nnthe a\vVda' o maoamhe a
\/ \/

WeThe CMA will inform the parties of the identity of the Case Decision
Group members. The Case Decision Group will include at least one member
of the Case and Policy Committee and at least one of its members (who may
be the member of the Case and Policy Committee) will be legally qualified.
The Case Decision Group may include any senior member of staff of the
CMA, any board member of the CMA and/or any member of the CMA

panel.'®

The case team, including the SRO, will remain in place to progress the
investigation under the direction of the Case Decision Group as appropriate.
The case team will remain the primary point of contact for the parties under
investigation, complainant(s) and third parties, and will relay information from
those parties to the Case Decision Group as necessary.'®* The Case

161

The Case Decision Group may also decide to close a case on the grounds of administrative
160 priorities. See further paragraphs 10.2 — 10.11 above.

%3 The role of the CMA panel is set out in Schedule 4 of the ERRA13.

164

Contact details for the case team will be included in the ease-epening-notice of investigation

published on the ©FFsCMA’s website [www.eft.gov.uk/OFTwerk/eft-current-casescmal.
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Decision Group should therefore not be contacted directly by those parties or
their representatives outside of any oral hearing or state of play meeting.
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12

RIGHT TO REPLY

Summary

Recipients of the Statement of Objections have an opportunity to
respond to it.

Formal Complainants and third parties who may be able
materially to assist eurthe CMA'’s assessment of a case will
generally also be provided with an opportunity to comment.

The Case Decision Group will review the Statement of
Objections, the parties’ written representations and the key
underlying evidence. They will attend all oral hearings. The Chief
EcenemistEconomic Adviser and General Counsel (or their
representatives) will also attend.

WeThe CMA will carefully and objectively consider all written and
oral representations to appraise the case as set out in the
Statement of Objections and to assess whether the conclusions
reached in the Statement of Objections continue to be supported
by the evidence and the facts.

Where, having considered any written and oral representations
made te-us-on the Statement of Objections, the Case Decision
Group is considering reaching an infringement decision and
imposing a financial penalty on a party, wethe CMA will give that
party the opportunity to comment in writing and orally on a draft
penalty statement before a final decision on infringement and the
appropriate penalty is taken.

If we-receivethe CMA receives new information in response to the
Statement of Objections which indicates evidence of a different
alleged infringement or a material change in the nature of the
infringement, and we-propesethe CMA proposes to rely on this
information to establish an infringement, weit will issue a
Supplementary Statement of Objections.
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Written representations — the response to the Statement of Objections

12.1

12.2

12.3

12.4

12.5

12.6

When we-issuethe CMA issues a Statement of Objections, wethe CMA will
invite each addressee of the Statement of Objections (an-Addressee) to
respond in writing.22 However, there is no obligation to submit a response.

Written representations provide an opportunity to comment on the matters
referred to in the Statement of Objections. This may involve comments
regarding the facts relied on by the ©FFCMA and the legal and economic
assessment set out in the Statement of Objections.

The deadline for submitting written representations will be specified in the
Statement of Objections and will be set having regard to the circumstances
of the case. Usually the deadline for an Addressee to submit written
representations will be at least 40 working days, and no more than 12
weeks, from the issue of the Statement of Objections.

Where an Addressee has a complaint about the deadline set for submitting
written representations, the Addressee should raise this as soon as possible
with the SRO. If it is not possible to resolve the dispute with the SRO, the
Addressee may refer the matter to the Procedural AdjudicaterOfficer.'®

When an Addressee submits written representations they should also
provide a non-confidential version of their representations, along with an
explanation which justifies why information should be treated as confidential.
WeThe CMA will not accept blanket or unsubstantiated confidentiality claims.
The non-confidential version should be provided at the same time as the
original response and in any event no later than four weeks from the date of
submitting the original response. Any extension to this deadline should be
agreed in advance of the deadline with the Team Leader.

In the event that we-havethe CMA has not received a non-confidential
version within this deadline, wethe Addressee will givebe given one further
opportunity to make confidentiality representations to usthe CMA. The
timeframe for responding in this case will be set by the Team Leader. If, after
this second opportunity, we-havethe CMA has received no reply, wethe CMA

165

Rule 6 CA98 Rules [currently in draft and being consulted on] (available at: [www.gov.uk/cmaj).

166

See Chapter £4-15_and Rule 8 of the CA98 Rules [currently in draft and being consulted on]

(available at: [www. qov uk/cma]) Further detalls of the Procedural Adjad+ea%e¥0fﬁcer role are

available at-; sy !
aérud+ea¢er—%na4www qov uk/cma]
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12.7

12.8

12.9

12.10

will assume that no confidentiality is being claimed in respect of the

information.&Z

Formal Complainants and third parties who may be able materially to assist
oeurthe CMA'’s assessment of a case will generally also be provided with an
opportunity to submit written representations. In most cases, disclosure of a
non-confidential version of the Statement of Objections will be sufficient to
enable third parties to provide the ©FFCMA with informed comments and
this will not generally include any annexed documents. The document is for
the Formal Complainant's use only in making representations to the
OFTFCMA and must not be disclosed to others. The deadline for a Formal
Complainant or third party to submit written representations (along with a
non-confidential version) will be between 20 to 30 working days from the
date on which we-sendthe CMA sends the Statement of Objections to them.

The non-confidential version of the written representations that have been
submitted by a Formal Complainant or third party will be disclosed to
Addressee(s) to allow them an opportunity to comment. WeThe CMA will not
generally allow Formal Complainants and other third parties an opportunity
to comment on the Addressees’ written representations, although this may
be appropriate in certain circumstances.*®

In some cases, wethe CMA may decide to consult Formal Complainants and
third parties to a more limited extent, or not at all, for instance in cartel cases
where there is a risk of prejudice to a related criminal investigation.

Further information on the involvement of Formal Complainants and
interested third parties at the Statement of Objections stage is available in
Involving third parties in Competition Act investigations. (OFT451).*%°

Oral representations — the oral hearing

12.11 We-encourageThe CMA will offer all Addressees of a Statement of

Objections the opportunity to attend an oral hearing to discuss the matters
set out in that Statement of Objections.!°

167

Rule 6(9) of the CA98 Rules [currently in draft and being consulted on] (available at:

[www.gov.uk/cmal).

168

For example, when the Addressee and a third party put forward different versions or interpretations

of the same facts and it is necessary to decide which version or interpretation is more credible.
189 OFT 451Involving third parties in Competition Act investigations (OFT451) available te-dewnload
at-: [www.oft-qgov.uk/shared—oft/business—leaflets/ca98 guidelines/oft451 pdfcmal.
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12.1112.12 The CMA encourages Addressees to take up the opportunity to attend

an oral hearing with us on the matters referred to in the Statement of
Objections-""*Theyand Addressees should make it clear in their written
representations that they would like to do so. The Addressee can bring legal
or other advisers to the oral hearing to assist in presenting its oral
representations at the hearing, subject to any reasonable limits that the
OFFCMA may set in terms of the number of persons that may attend on
behalf of the Addressee. Formal Complainants and other interested third
parties will generally not be permitted to attend the Addressee's oral
hearing.!"

1212 —The oral hearing will_usually be held around 20 to 30 working days after the

12.13

12.14

12.15

12.16

deadline for the submission of the written representations on the Statement
of Objections.

The Case Decision Group will attend all oral hearings. The hearing will also
be attended by members of the case team, the Chief EcenemistEconomic
Adviser (or a representative of the Chief EcenemistEconomic Adviser) and
the General Counsel (or a representative of the General Counsel). The
hearing will be chaired by the Procedural AdjudicaterOfficer.

To promote a focused and productive meeting, the case team will ask the
Addressee to give an indication, in advance, of the matters they propose to
focus on in their oral representations at the hearing. The Addressee and the
case team will agree an agenda in advance of the hearing, taking into
account any matters which the Case Decision Group has indicated to the
case team that it wishes to cover at the oral hearing. The agenda for the
hearing will include reasonable periods of time for the Addressee to make
oral representations and for the ©FFCMA staff present to ask the Addressee
questions on its representations.'”

In the event that an agenda is not agreed between the Addressee and the
case team at least 10 working days prior to the hearing, the agenda will be
determined by the Procedural AdjudicaterOfficer.

The oral hearing provides the Addressee with an opportunity to highlight to
the Case Decision Group directly issues of particular importance to their

170

Rule 6 of the CA98 Rules [currently in draft and being consulted on] (available at:

[www.gov.uk/cmal).

172

In some cases, wethe CMA may decide that it is appropriate to hold a multi-party hearing,
including Formal Complainants and/or other interested third parties. See paragraph 12.21 below.
| *" See paragraph 12.17.
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12.17

12.18

12.19

12.20

12.21

case, and which have been set out in their written representations. The oral
hearing may also provide a useful opportunity for the Addressee to clarify the
detail set out in their written representations. As a general rule, any points
raised orally by the Addressee at this stage should be limited to those
already submitted to usthe CMA in writing.

During the oral hearing, the Case Decision Group and other members of
OFTFCMA staff present may ask questions on the Addressees’ written
representations or questions of clarification. It will be helpful for the
OFFCMA, and is likely to assist the progress of the investigation, if full
responses are provided to these questions but there is no obligation to
answer. It is possible to respond to questions in writing after the hearing.

A transcript of the oral hearing will be taken and the Addressee will be asked
to confirm the accuracy of the transcript and to identify any confidential
information. WeThe CMA will not accept blanket or unsubstantiated
confidentiality claims.

Following the oral hearing, the Procedural AdjudicatorOfficer will report to
the Case Decision Group, indicating any procedural issues that have been
brought to the attention of the Procedural AdjudicaterOfficer during the
investigation and confirming whether the parties’ right to be heard has been
respected, including atan assessment of the fairness of the procedure

followed in the oral hearing.-1™

If a Case Decision Group member changes after the oral hearing(s) but
before we-issuethe CMA issues a final decision, the new member will, as
well as considering parties’ written representations, review the transcript of
the oral hearing(s).

WeThe CMA will consider multi-party oral hearings on specific issues in
appropriate cases, such as where there are differing views on a key issue
like market definition or differing interpretations offered in respect of a key
piece of evidence.

Considering representations

12.22

In some cases, the volume of information submitted as part of the
representations process can be extensive. WeThe CMA will carefully and
objectively consider all written and oral representations to appraise the case

174

Rule 6(7) and (8) of the CA98 Rules [currently in draft and being consulted on] (available at:

[www.gov.uk/cmay).
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| 12.23

12.24

12.25

12.26

as set out in the Statement of Objections and to assess whether the
coenelusiensreachedprovisional findings in the Statement of Objections
continue to be supported by the evidence and the facts.

This will involve assessment of the representations we-havethe CMA has
received, including by the case team, the Case Decision Group and, as set
out below, other ©FFCMA officials.

The General Counsel and the Chief EcenemistEconomic Adviser are
responsible for ensuring that there has been a thorough review of the
robustness of, respectively, the legal and the economic analysis (and of the
evidence being used to support this) by specialised lawyers and economists
from outside the case team before the Case Decision Group decides
whether or not to issue an infringement decision. The General Counsel and
the Chief EcenoemistEconomic Adviser are also responsible for ensuring that
the Case Decision Group are aware of any significant risks on the legal or
economic analysis before the decision is taken.!”

As noted above,'’® the General Counsel and the Chief EconremistEconomic
Adviser (or their representative(s)) will attend the oral hearings and may ask
questions of the parties.

An original set of all written representations and the transcript from the oral
hearing will be placed on the case file.

Letter of facts

| 12.27

Where we-acguirethe CMA acquires new evidence at this stage which
supports the objection(s) contained in the Statement of Objections and the
Case Decision Group proposes to rely on it to establish that an infringement
has been committed, wethe CMA will put that evidence to the Addressee in a
letter and will give them an opportunity to respond to the new evidence. The
timeframe for responding will depend on the volume and complexity of the
new evidence. However, it will be shorter than the time to respond to the
Statement of Objections.

Supplementary Statement of Objections

| 12.28

If new information received by usthe CMA in response to the Statement of
Objections indicates that there is evidence of a different suspected

5 see further Chapter 9.9.
" See paragraphs 1.1 and 12.17.
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12.29

12.30

infringement or there is a material change in the nature of the infringement
described in the Statement of Objections, wethe CMA will issue a
Supplementary Statement of Objections setting out the new set of facts on
which we-prepesethe CMA proposes to rely to establish an infringement.
The Case Decision Group will be responsible for deciding whether to issue a
Supplementary Statement of Objections having consulted the case team,
and other ©OFFCMA officials as appropriate.

WeThe CMA will give the Addressee a further opportunity to respond in the
same way as before. WeThe CMA will set the time frame for responding
after taking into account the extent of the difference in the objections raised
in the first Statement of Objections compared with the Supplementary
Statement of Objections and allow themthe Addressees an opportunity to
inspect new documents on the file. The process will be the same as that set
out in Chapter 41-11. The time frame for responding to a Supplementary
Statement of Objections will almost always be shorter than the time given to
respond to the original Statement of Objections.

If it appears-te-us unlikely that engaging with Formal Complainants or other
interested third parties at this stage will materially assist edrthe investigation,
wethe CMA may decide to consult them on a more limited basis, or not at all.
This may be the case, for example, where the Supplementary Statement of
Objections is very narrow in scope.

Draft Penalty Statement

12.31

Where, once any written and oral representations made to-us-on the
Statement of Objections have been considered, the Case Decision Group is
considering reaching an infringement decision and imposing a financial
penalty on a party, wethe CMA will provide that party with a draft penalty
statement.2Z This will set out the key aspects'’® relevant to the calculation of
the penalty that we-prepesethe CMA proposes to impose on that party,

based on the information available to usthe CMA at the time.*’”® The draft

177

Rule 11 of the CA98 Rules [currently in draft and being consulted on] (available at:

[www.gov.uk/cmay).

178

Including, for example, the starting point percentage, the relevant turnover figure to be used, the

duration of the infringement, any uplift for specific deterrence, any aggravating/mitigating factors
(and the proposed increase/decrease in the penalty for these), and any adjustment proposed for
proportionality.

179

Rule 11 of the CA98 Rules [currently in draft and being consulted on] (available at:

[www.gov.uk/cmal). For further information on how the ©FFCMA calculates the appropriate

amount of a penalty, see Guidance as to the appropriate amount of a penalty (GFF4230FT423)
available te-dewnload-at-:
[www.eft-qgov.uk/shared—eft/lbusinessleaflets/cad8 guidelines/eft423-pdfcmal.
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penalty statement will also include a brief explanation of the Case Decision
Group’s reasoning for its provisional eenclusionfindings on each aspect.

12.32 Parties will be offered the opportunity to comment on the draft penalty
statement in writing and to attend an oral hearing (in person or by telephone)
with the Case Decision Group.'® If a party chooses to make written
representations or oral representations at a hearing, these representations
should relate only to the draft penalty calculation in the draft penalty
statement: the Case Decision Group will not consider further representations
at this stage on whether an infringement has been committed, other than in
exceptional cases such as where the party is able to demonstrate that it was
unable to provide the information/evidence before the issue of the draft
penalty statement. The written and oral representations process following
issue of the Statement of Objections’®! represents parties’ opportunity to
make submissions to the Case Decision Group on whether an infringement
has been committed.

12.33 The deadline for submitting written representations on the draft penalty
calculation will be specified in the draft penalty statement. The deadline will
be set having regard to the circumstances of the case and will allow for the
opportunity to inspect new relevant documents (if any) on the file.*®* The
timeframe for responding will typically be shorter than the time given to
respond to the Statement of Objections.

12.34 Where a party has a complaint about the deadline set for submitting written
representations on the draft penalty statement, the party should raise this as
soon as possible with the SRO. If it is not possible to resolve the dispute with
the SRO, the party may refer the matter to the Procedural

AdjudicatorOfficer.®®

12.35 When a recipient of a draft penalty statement submits written representations
on that draft penalty statement, they should also provide a non-confidential

#9180 Rule 6 of the CA98 Rules [currently in draft and being consulted on] (available at:

[www.gov.uk/cmal). As with the oral hearing following the Statement of Objections, the oral
hearing on the draft penalty statement will be chaired by the Procedural AdjudicatorOfficer and
attended by the Case Decision Group, the Chief EconemistEconomic Adviser and the General
Counsel (or their representatives) and members of the case team.

As described in paragraphs 12.1 — 12.21 above.

Including, in cases in which we-issuethe CMA issues draft penalty statements to several parties,
non-confidential versions of the draft penalty statement issued to each of those parties (see
paragraph 12.37 below).

® See Chapter 14.15_and Rule 8 of the CA98 Rules [currently in draft and being consulted on]
(available at: [www qov uk/cma]) Further detalls of the Procedural Aeljaehea%erOfﬁcer role are
available at-; sy

aérud+ea¢er—%na4www qov uk/cma]

181
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12.36

12.37

version of their representations, along with an explanation which justifies
why an item of information should be treated as confidential. YWeThe CMA
will not accept blanket or unsubstantiated confidentiality claims. The non-
confidential version should be provided at the same time as the original
response and in any event no later than two weeks from the date of
submitting the original response. Any extension to this deadline should be
agreed in advance of the deadline with the Team Leader.

The CMA will offer a party the opportunity to attend an oral hearing in
relation to the draft penalty statement.’®® If a party requests an oral hearing

on-the-draft penalty-statement, that hearing will be held around 10 to 20

working days after the deadline for the submission of the written

representations on the draft penalty statement.*%

In cases in which draft penalty statements are issued to more than one party
under investigation, wethe CMA will — in order to provide parties with
transparency as to edrthe CMA'’s application of the principle of equal
treatment in eurthe CMA'’s draft calculations*® — place a non-confidential
version of each party’s draft penalty statement on eurthe file. That non-
confidential version may be inspected by the other parties under
investigation.*®’

184

Rule 6 of the CA98 Rules [currently in draft and being consulted on] (available at:

[www.gov.uk/cmay).

185

The procedure for an oral hearing on the draft penalty statement is the same as for oral hearings

following issue of a Statement of Objections (see paragraphs 12.11 to 12.21 above).

1% See Guidance as to the appropriate amount of a penalty (OFT-4230FT423) available to-download
at-: [www.eft.gov.uk/shared—oft/businessleaflets/ca98 guidelines/oft423.pdfcma] at footnote 16.

187

The case team will prepare non-confidential versions of each party’s draft penalty statement,

based on any confidentiality representations previously made by that party in relation to the
information included in the draft penalty statement. Where the draft penalty statement contains
information regarding a party, which that party has not had a previous opportunity to assess for
confidentiality, wethe CMA will allow them a reasonable opportunity to make such an assessment
and to make any confidentiality claims to usthe CMA, before the non-confidential version of the
draft penalty statement is placed on the file.
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13

THE FINAL DECISION

Summary

The Case Decision Group is responsible for deciding whether
the legal test for establishing an infringement is met and, where
appropriate, the level of financial penalty to be imposed, having
consulted the Case and Policy Committee and other senior
OFTCMA officials as appropriate.

Once adopted, an infringement decision is issued to each
business the CMA has found to have infringed the law.

If the €bGCase Decision Group does not find sufficient evidence
of a competition law infringement, wethe CMA may publish a
reasoned decision explaining why there are no grounds for
further action.

A final opportunity will be given to the addressee of the decision
to make confidentiality representations.

13.1

13.2

13.3

The issue of a decision represents the culmination of eurthe CMA’s
investigation.

The Case Decision Group decides whether there is sufficient evidence to
meet the legal test for establishing an infringement and, if so, the level of any
financial penalty to be imposed.

Where the Case Decision Group finds the legal test to have been met, it will
consuitgive the Case and Policy Committee te-provide-an opportunity-ferthe
Peoliey-Committee to provide its views on any legal, economic or policy
issues arising out of that proposed decision. Having considered the views
expressed, the Case Decision Group will then proceed to its final decision.

’
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13.4

13.5

WeThe CMA will issue an infringement decision to each business the CMA
has found to have infringed the law.®®

As noted in Chapter 16,10, if, having completed its consideration of the case,
the Case Decision Group does not find sufficient evidence of a competition
law infringement, it will close the case. In those circumstances, the Case
Decision Group may decide to publish a reasoned no grounds for action
decision. The Case Decision Group will eeneul%qrve the Case and Policy
Committee en+

#epaetren—eleersren—te—prewde-an opportunrty—ﬁeHhe—PeHey—Gemmr%tee to

provide its views on any legal, economic or policy issues arising out of that
proposed decision. Having considered the views expressed, the Case
Decrsron Group will then proceed to its flnal decision. Fhe-Case Deeision

Issue of an infringement decision

| 13.6

| 13.7

13.8

In addition to an infringement decision, wethe CMA will normally issue a
press announcement, make an announcement on the Regulatory News
Service and publish a page on eurthe CMA website which describes the
case.

WeThe CMA will inform the addressee(s) before the issue of the
infringement decision, and the announcement of the decision. As a general
rule, as described in Chapter 41,11, in non-market-sensitive
announcements, we-aimthe CMA aims to give parties advance sight of the
content of the ©FFsCMA's announcement, in confidence, unless there is a
compelling reason not to do so. In both market-sensitive and non-market
sensitive situations, wethe CMA will aim to balance an open approach with
the need to ensure the orderly announcement of full information.*®°

The infringement decision will set out fully the facts on which we-+relythe
CMA relies to prove the infringement and the action that we-areit is taking,
and will address any material representations that have been made during
the course of eurthe investigation. If a financial penalty is being imposed, the
infringement decision will explain how the Case Decision Group decided

188 gection 31 of the ActCA98 and Rule #10(1) of the ©OFTFCA98 Rules- [currently in draft and being
consulted on] (available at: [www.gov.uk/cmayl).

® For a general guide to eurthe CMA’s approach when we-makeit makes a public announcement,

see [CMAG [Transparency —A-Statement-onthe- OFTFs-approach{(OFT-1234)-and Disclosure]
[currently in draft ] (available to-download-at-:

[www.eft-qov.uk/shared—eft/consultations/668117/OFT1234-pdfcma-]).
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statutory obligations in fixing a financial penalty**° and the parties’ written

and oral representations on the draft penalty calculation.'®* The infringement

decision may also give directions to bring the infringement to an end.**?

‘ upon the appropriate level of penalty, having taken into account the CMA’s

the Statement of Objections will receive a copy of the decision.*

Information that is confidential will be disclosed through the infringement

decision to other parties only if disclosure is strictly necessary. Before
| disclosing any confidential information, wethe CMA will consider whether
there is a need to exclude any information whose disclosure would be
contrary to the public interest or whose disclosure might significantly harm
the interests of the company or individual it relates to. If we-censiderthe CMA
considers that disclosure might significantly harm legitimate business
interests or the interests of an individual, wethe CMA will consider the extent
to which disclosure of that information is nevertheless necessary for the
purpose for which we-arethe CMA is allowed to make the disclosure.*®*

‘ 13.9 If the case involves more than one party, each party that is an addressee of

13.10 After the infringement decision and press announcement have been issued,
| wethe CMA will generally notify Formal Complainants and other interested
third parties (for example, third parties who have submitted written
representations during the investigation) of eurthe CMA’s decision.

Publication
Confidentiality

13.11 The addressee of the decision will already have had the opportunity to make
confidentiality representations. After the infringement decision has been
issued wethe CMA will allow them one final opportunity to make

190 _ Section 36(7A) of the CA98,
! More information on how we setthe CMA sets penalties is available in Part 5 of OFT guideline

Enforcement (@Epwlkavanableteﬁdemqteaéat
ABAAR, OFT407) and see

Gmdance as to the approprlate amount of a penalty (QI;'L%}OFT423) both available te
download-at-: [www.eft-gov.uk/shared—oft/business—leaflets/ca98 guidelines/ofi423-pdfcmal.
Section 32 and 33 of the ActCA98. If a business fails to comply with eurthe CMA'’s directions,
wethe CMA may seek a court order to enforce them under section 34 of the ActCA98.

In accordance with Rule 19 of the CA98 Rules [currently in draft and being consulted on] (available
at: [www.gov.uk/cma]), where an undertaking is a party to an agreement that is the subject of a
CMA decision but is not an addressee of the Statement of Objections, the CMA will fulfil its
obligation to notify such parties by issuing a press release that the decision has been issued, and
taking steps to publish a notice of that decision on the register of decisions (available available at:
[www.gov.uk/cmay).

19% Section 244 of the Enterprise-Act 2002EA02.
86
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representations on information which they deem to be confidential and is
contained in the decision. The deadline for this final set of representations
will normally be four weeks from the date of the issue of the decision. Any
representations must be limited to confidentiality issues only and, as at the
other stages in eurthe process, wethe CMA will not accept blanket or
unsubstantiated confidentiality claims.

Summary

13.12 A summary of the infringement decision will also be prepared. This will
provide a brief overview of edrthe investigation (for example, the date on
which the Statement of Objections was issued and other key milestones in
the investigation) and the infringement decision (for example, the nature of
the infringement, the parties involved and the overall financial penalty).

Final publication

13.13 The non-confidential version of the infringement decision and the summary
will be published on the page on edurthe CMA website which describes the
case. WeThe CMA also maintainmaintains a register'® of decisions in
investigations under the ActCA98 and the details of the case will be placed
on the register.

13.14 The CMA may delay publication of the final decision to avoid prejudicing any
criminal investigation under section 192 of the EAQ2 that relates to the same
or similar arrangements or conduct.

| *° Available at: [www.eft.gov.uk/OFTFworkicompetition-act-and-cartels/cad8/decisionscmal.
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14 SETTLEMENT

Summary

e The CMA may consider settlement for any CA98 case, provided the
evidential standard for giving notice of its proposed infringement
decision is met.

e Settlement is a voluntary process in which a settling business must
admit that it has breached competition law and accept that a
streamlined administrative process will apply for the remainder of
the investigation.

e The SRO will generally lead settlement discussions on behalf of the
CMA. The Case and Policy Committee must provide approval for
the SRO to engage in settlement discussions and to settle.

e An infringement decision will be issued in every settlement case
unless the CMA decides not to make an infringement finding
against the settling business.

e The CMA may impose a financial penalty on any settling business,
which may include a settlement discount. This will be capped at
20% for settlement pre-Statement of Objections and 10% for
settlement post-Statement of Objections.

14.1 _ In the context of enforcement cases under the CA98, ‘settlement’ is the
process where a business under investigation is prepared to admit that it has
breached competition law and confirms it accepts that a streamlined
administrative procedure will govern the remainder of the CMA’s
investigation of that business’ conduct. If so the CMA will impose a reduced
penalty on the business.'

1% n the past, settlement has sometimes been referred to as ‘early resolution’. The CMA is now

using the term ‘settlements’. This term is also used by other competition authorities such as the
European Commission. See Rule 9 of the CA98 Rules [currently in draft and being consulted on]
(available at: [www.gov.uk/cma]).See also paragraph 2.1 and 2.26 of OFT’s guidance as to the
appropriate amount of a penalty (OFT423) which provides that the CMA will reduce penalties
where a business settles. The guidance is available at: [www.gov.uk/cma].
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14.2 Settlement in appropriate cases facilitates the CMA’s enforcement work as a
whole. It allows the CMA to achieve efficiencies through the adoption of a
streamlined administrative procedure, resulting in earlier adoption of any
infringement decision, and/or resource savings.

14.3 It is distinct from the CMA’s leniency policy and the CMA’s power to accept

commitments under section 31A of the CA98.'°" The leniency policy and the
use of settlements are not mutually exclusive — it is possible for a leniency
applicant to settle a case under the CA98 and benefit from both leniency and
settlement discounts.

Discretionary nature of settlement

14.4

The CMA will consider settlement for any case falling under the Chapter | or

14.5

Chapter |l prohibitions under the CA98 (or Article 101(1) or 102 of the TFEU)
as long as the CMA considers that the evidential standard for giving notice of
its proposed infringement decision is met.

The CMA retains broad discretion in determining which cases to settle. This

14.6

includes the discretion whether to explore interest in settlement discussions,
whether to continue or withdraw from settlement discussions and whether to
settle at all. Businesses do not have a right to settle in a given case. Also,
businesses are not under any obligation to settle or enter into any settlement
discussions where these are offered by the CMA. Settling is a voluntary
decision made by businesses involved in an investigation. See further
paragraph 14.9 below.

In determining whether a case is suitable for settlement the CMA will have

regard to a number of factors. The primary factor is whether the CMA
considers that the evidential standard for giving notice of its proposed
infringement decision is met. The CMA will not proceed with settlement
discussions unless it considers that this standard is met. The CMA will also
consider other factors such as the likely procedural efficiencies and resource
savings that can be achieved. When assessing the likelihood of resource
savings the CMA will take into account factors such as the stage in the case
at which settlement is reached, whether it would result in a shortening of the
case timetable and a reduction in case team resources, the number of
businesses involved in the investigation and the number potentially

197

As to which, see, respectively, See further the OFT quideline Applications for leniency and no

action in cartel cases (OFT1495) and Enforcement (OFT407) incorporating the CMA’s guidance as

to the circumstances in which it may be appropriate to accept commitments, both available at:

[www.gov.uk/cmal.
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interested in settlement and the number of alleged infringements in the case.

A further factor that may be relevant is the prospect of reaching settlement in

a reasonable timeframe.

Requirements for settlement

14.7

At a minimum, the CMA will require the settling business(es) to:

14.8

make a clear and unequivocal admission of liability in relation to the

nature, scope and duration of the infringement. The scope of the
infringement will include as a minimum the material facts of the
infringement as well as the legal characterisation of the infringement. An
admission of the facts alone is not sufficient to constitute an admission of
liability sufficient to form the basis of a settlement. Where appropriate the
admission will also include the facts of any actual implementation of the

infringement

cease the infringing behaviour immediately from the date that it enters

into settlement discussions with the CMA, where it has not already done
so. It must also refrain from engaging again in the same or similar
behaviour , and

confirm it will pay a penalty set at a maximum amount.**® As set out in

paragraph 14.25 below, this maximum penalty — which will apply
provided the business continues to follow the requirements of settlement
— will reflect the application of the settlement discount to the penalty that
would otherwise have been imposed. The level of settlement discount
applied will reflect the particular circumstances of the case, in particular
whether the case is being settled pre- or post- Statement of Objections
(see paragraph 14.27 below).

In addition, in order to achieve the CMA’s objective of resolving the case

efficiently, settling businesses must confirm they accept that:

there will be a streamlined administrative process for the remainder of

the investigation which enables the CMA to adopt an infringement
decision sooner and/or with less resource than would otherwise be the
case. This would normally include streamlined access to file
arrangements (for example through access to key documents only

198

There may be rare cases where the CMA may settle where a penalty is not being imposed on a

party, for example an immunity applicant. However we would not normally invite an immunity

applicant to explore the possibility of settlement (see paragraph 14.11 below).

90



and/or through the use of a ‘confidentiality ring’), no written
representations on the Statement of Objections or any Supplementary
Statement of Objections (except in relation to manifest factual
inaccuracies), no oral hearings, no separate draft penalty statement
after settlement has been reached*®® and no Case Decision Group will
be appointed®®

there will be an infringement decision against the settling business

(except in the circumstances set out in paragraph 14.23)

unless the settling party itself successfully appeals the infringement

decision, the decision will remain final and binding as against it, even if
another addressee of the infringement decision successfully appeals it

if the settling business appeals the decision it will no longer benefit

from the settlement discount, see further paragraph 14.26 below. The
CMA will remain free to use the admissions made by the settling
business and any documents, information or witness evidence
provided by the settling business, and

there are likely to be specific requirements that relate to the specific

circumstances of the case and the stage which it has reached. For
example, the settling business may be required to make some of its
employees or officers available for interview and to provide additional
witness statements where the circumstances of a case demand it. This
could be necessary to assess further evidence provided and/ or
submissions made by other businesses which are parties to the case.
The settling business is likely to also be required to confirm that
employees or officers (who may have provided witness statements
during the investigation) would be prepared to appear as witnesses on
behalf of the CMA’s case should another addressee of the eventual
infringement decision appeal any infringement decision to the
Competition Appeal Tribunal.

The process for providing a separate draft penalty statement where there is no settlement and the

Case Decision Group is minded to reach an infringement decision and impose a financial penalty

on a party is described at paragraphs 12.31 to 12.37.

Following settlement the SRO would generally remain the decision-maker on the case. The SRO

would consult the Case and Policy Committee on his/her proposed decision and the Case and

Policy Committee would formally adopt the final infringement decision.
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Businesses settle voluntarily

14.9

There is no obligation on businesses to enter into settlement discussions or

to settle. The settling business’ decision to settle should be based on that
business’ full awareness of the requirements of settlement and the
consequences of settling. The settling business should satisfy itself, and will
be taken to have satisfied itself, as to the following:

e that, having seen the key evidence on which the CMA is relying, it is
prepared to admit to the infringement by reference to the Summary
Statement of Facts®®* or Statement of Objections, including the nature,
scope and duration of the infringement

e the maximum level of penalty to be imposed, and

e the implications of settling, including the minimum requirements of
settlement listed in paragraphs 14.7 and 14.8 above and that (except in
the circumstances set out in paragraph 14.23) an infringement decision
will be issued which may be relied on by third parties to bring follow-on
damages actions.

Settlement process

14.10 Settlement discussions can be initiated either before or after the Statement

of Objections is issued. In some cases it may be clear well before the
Statement of Objections is prepared that the evidential standard for giving
notice of a proposed infringement decision is met. As set out above, the
CMA will exercise its discretion to decide when settlement is appropriate and
will only enter into settlement discussions where it considers that that
standard is met. Businesses may wish to approach the CMA during an
investigation to discuss the possibility of exploring settlement and if so, they
should contact the Team Leader in the first instance. The CMA will not make
any assumptions about a business’ liability from the fact that it is interested
in_engaging in or engages in settlement discussions.

201

A Summary Statement of Facts sets out the key evidence and facts upon which the CMA relies to

support its provisional view that there has been an infringement of competition law. The Summary

Statement of Facts together with the key documents relied upon in the Summary Statement of

Facts are presented to a business interested in settling, to enable it to consider its position

regarding a possible settlement.
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14.11 Before the CMA case team can commence settlement discussions in a
particular case, the SRO?* will be required to obtain a mandate from the
CMA’s Case and Policy Committee to engage in settlement discussions. If
settlement may be appropriate in a specific case, all businesses involved in
an investigation (except, normally, any immunity applicant®®) will be invited
to explore the possibility of settlement.

14.12 Following the Case and Policy Committee’s consent to engage in settlement
discussions, those settlement discussions will generally be overseen by the
SRO.? |t is important that settlement results in resource efficiencies and
therefore, settlement discussions will be subject to a set timetable. However,
the timetable will be appropriate to the circumstances of the case (for
example to take account of the number of businesses entering into
settlement discussions) rather than fixed at a set period for all settlements.
The appropriate procedure will also be partly determined by the stage in the
administrative process at which settlement discussions take place.

14.13 If the settlement discussions take place pre-Statement of Objections, each
business that enters into settlement discussions will be presented with a
Summary Statement of Facts and will be provided with access to the key
documents on which the CMA is relying.?® For each business involved in
the same investigation, there may be some aspects of the Summary
Statement of Facts which will be the same as for all businesses, and some
which will vary according to the business’ particular alleged conduct or
circumstances.

14.14 Each business considering settlement will also be presented with a draft
penalty calculation which again is likely to contain some aspects which will
be the same for each business considering settlement and some which will
vary to reflect the relevant business’ particular circumstances. This is
necessary to ensure that the draft penalty calculation for each business
considering settlement reflects the penalty that the CMA considers to be

%2 The SRO is responsible for authorising the opening of a formal investigation and taking certain

other decisions including, where the SRO considers that there is sufficient evidence, authorising
the issue of a Statement of Objections. See further paragraphs 5.1 and 9.10.

As for the parties who settle, an immunity applicant involved in an investigation which is settled will
be asked to confirm as part of the leniency process that they accept that there will be no
involvement of a Case Decision Group.

As part of the streamlined procedure parties will confirm that they accept there will be no
involvement of a Case Decision Group unless in an exceptional case where the CMA considers it
appropriate for the Case Decision Group to oversee the settlement discussions and remain
decision makers on the case.

These may be subject to confidentiality redactions where appropriate.

203
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14.15

appropriate to meet the CMA’s penalty objectives and is proportionate in
light of the settling business’ particular circumstances.

The CMA will not enter into neqgotiation or plea-bargaining during settlement

14.16

discussions, for example by accepting an admission in relation to a lesser
infringement in return for dropping a more serious infringement. Nor will the
CMA be prepared to negotiate variations to the minimum standard
requirements of the settlement procedure which will apply to all settling
businesses in that investigation.

If the business is willing to settle on the basis of the requirements of the

14.17

settlement procedure covered in settlement discussions with the CMA, it will
confirm in a letter (with its company letterhead) its acceptance of those
requirements which includes its admission. If a business is settling pre-
Statement of Objections the admission will be made by reference to the
infringement(s) as set out in the Summary Statement of Facts. The business
will be given the opportunity to indicate as part of the admission any manifest
factual inaccuracies in the Summary Statement of Facts. The business will
also be given the opportunity to indicate in a concise memorandum any
manifest factual inaccuracies in the Statement of Objections once it is issued
to the business.

Where a business is settling post-Statement of Objections the admission will

14.18

be made by reference to the infringement as set out in the Statement of
Objections and the business will be given the opportunity to indicate any
manifest factual inaccuracies in the Statement of Objections as part of its
admission.

Settlement discussions by their nature will be conducted orally. The CMA

14.19

may consider a reasoned request from the settling business to provide the
confirmation that they accept the settlement requirements (including their
admission) orally. This will be recorded and transcribed at the CMA’s
premises and businesses will be granted the opportunity to check the
technical accuracy of the recording and to correct the substance of their oral
confirmation of the settlement requirements and the accuracy of the
transcript as soon as reasonably practicable.

The SRO must receive approval from the Case and Policy Committee to

settle.?’® The letter containing the confirmation from the party that it has

206

Rule 9 of the CA98 Rules [currently in draft and being consulted on] (available at:

[www.gov.uk/cmay).
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accepted the requirements of the settlement procedure and its admission to
the infringement will be placed on the CMA'’s file.

14.20 Notes of the discussions will also be put on the CMA’s file but will not be
disclosed to other businesses involved in the investigation®’’ or, if the
discussions break down and no settlement is reached the Case Decision
Group.®®® Parties must not disclose the content of settlement discussions,
the fact that discussions have taken place or any documents they have had
access to during the settlement procedure to any third parties (including any
other parties engaging in settlement discussions) without the prior written
authorisation of the CMA.

14.21 If, during settlement discussions, a business provides the CMA with new
documents or information relevant to the infringement during the settlement
discussions which go beyond identifying any manifest factual inaccuracies
contained in the Summary Statement of Facts or Statement of Objections,
the new documents or information will be placed on the file and may be
disclosed to other parties to the investigation in the usual way. The CMA
may also take further investigatory steps in relation to any such new
documents or information provided to it. For example, the CMA may issue
formal information requests or interview individuals in relation to the new
documents or information where it is appropriate to do so. The CMA will
make this clear to businesses when commencing settlement discussions.

14.22 If settlement discussions are not successful, the case will revert to the usual
administrative procedure, without the streamlining and other measures that
were considered in the settlement discussions. As set out in paragraph
14.20 above, any admissions made during failed settlement discussions
would not be disclosed to other businesses involved in the investigation or
the Case Decision Group. Subject to paragraph 14.23 below, the case will
then proceed to either an infringement decision (if the case has already
passed Statement of Objections stage) or to Statement of Objections
followed by an infringement decision (if the Statement of Objections has not
yet been issued). The SRO will generally issue any infringement decision
and will consult the Case and Policy Committee on his/her proposed

207
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See the disclosure provisions in Part 9 of the EA02.

If settlement discussions take place post-Statement of Objections, the Case Decision Group will be
informed that one or more businesses are exploring the possibility of settlement. This is because
settlement discussions will pause the case timetable.
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14.23

decision.?®® The Case and Policy Committee will formally adopt a final
infringement decision.

An infringement decision will be issued in every settlement case unless the

CMA decides not to make an infringement finding against the settling
business, for example where new exculpatory evidence comes to light after
settlement but before the CMA has adopted an infringement decision.
Equally the decision (and where relevant any Statement of Objections) will
substantially reflect the admission made by the settling business unless the
CMA considers it necessary to include amendments or issue a
Supplementary Statement of Objections, for example where new evidence
comes to light (see further paragraph 14.29). The decision will also include
findings of fact and law, the amount, and an explanation of, the penalty
imposed on the settling business as well as a description of the key
requirements of the settlement procedure. The decision may include findings
of effect if appropriate to the case.

Settlement discount

14.24

As part of the minimum requirements for settlement, a business must accept

14.25

that it will pay a maximum penalty. This is the maximum amount of penalty

that the settling business will pay if the CMA issues an infringement

decision.?°

In the infringement decision, the CMA will set out the total penalty (EX) less

14.26

the specified settlement discount of (Y%), provided the settling business
follows any continuing requirements of settlement, which results in the
reduced penalty after settlement of (£Z) (the maximum penalty).

The settlement discount set out in the infringement decision will no longer

14.27

apply if a settling business appeals the infringement decision to the
Competition Appeal Tribunal. The Competition Appeal Tribunal has full
jurisdiction to review the appropriate level of penalty.

Settlement discounts will be capped at a level of 20%. The actual discount

awarded will take account of the resource savings achieved in settling that
particular case at that particular stage in the investigation. The discount

209

Rule 9 of the CA98 Rules [currently in draft and being consulted on] (available at:

[www.gov.uk/cmal).
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The maximum penalty figure may include a reduction for cooperation that has been provided prior

to settlement as a mitigating factor under step 3 of the penalty calculation (see Guidance as to the

appropriate amount of a penalty (OFT423) available at: [www.gov.uk/cmal).
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available for settlement pre-Statement of Objections will be up to 20% and
that available for settlement post-Statement of Objections will be up to
10%.211

Withdrawal from the settlement procedure following settlement

14.28 The CMA will retain the right to withdraw from the settlement procedure if the
settling business does not follow the requirements for settlement. Prior to
withdrawing, the CMA will notify the settling business that it considers that it
is not following the requirements of settlement and will give the business the
opportunity to respond.

14.29 If the CMA does not substantially reflect a settling business’ admission either
in the Statement of Objections or in its final position before taking an
infringement decision (for example in the circumstances set out in paragraph
14.23), the settling business will be given the opportunity to withdraw from
the settlement procedure and the case would revert to the usual
administrative procedure. In these circumstances the settling business’
admission would not be disclosed to other businesses involved in the
investigation or the Case Decision Group or used in evidence against any of
the parties to the investigation.

Immunity from Competition Disqualification Applications

14.30 The CMA has the discretion to decide that it will not pursue a competition
disqualification order or undertakings against the directors of the settling
business.?*?> However this will not be a standard part of the settlement

procedure.

External communications during / post settlement

14.31 The CMA'’s standard practice is not to make a public announcement that
settlement discussions are taking place, or, where discussions break down,

2! The discount may be less than 20% for pre-Statement of Objections settlement and less than 10%

for post-Statement of Objections settlement. The CMA will determine the appropriate level of
discount having regard to the circumstances of the case.

Under the Company Directors Disqualification Act 1986 as amended by the EA02, the CMA may
apply to the court for an order disqualifying a director from, amongst other things, being involved in
the management of a company (a Competition Disqualification Order). The court must award a
Competition Disqualification Order if it is satisfied that there has been a breach of UK or EU
competition law (involving a company of which the individual was a director), and the director's
conduct in connection with that breach makes him or her unfit to be concerned in the management
of a company. See further Director disqualification in competition cases (OFT510) and Company
directors and competition law (OFT1340), both available at: [www.gov.uk/cmal.
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14.32

that they have broken down. As set out in paragraph 14.20 above, parties
must not disclose the content of settlement discussions or the fact that those
discussions have taken place to any third parties (including any other parties
engaging in settlement discussions) without the prior written authorisation of
the CMA.

In a case involving more than one business, the CMA is likely to inform other

14.33

businesses involved in the investigation that one or more businesses are
exploring the possibility of settlement. This is a necessary part of the process
since the CMA is committed to ensuring transparency of case timetables,
and entering into discussions on possible settlement will typically pause the
case timetable whilst such discussions take place. At settlement discussion
stage, the CMA will not name the business or businesses that have decided
to explore the possibility of settlement, although in a case involving a small
number of businesses, the CMA recognises that it may be possible for the
business or businesses to infer which business is considering the possibility
of settlement. The CMA will make it clear to other businesses involved in the
investigation that the relevant business or businesses are only exploring the
possibility of settlement at this stage.

The CMA may announce that a business has settled with a press release in

which case the CMA’s website will be updated. \WWhen settlement is reached
pre-Statement of Objections, the CMA continues with its usual practice of
issuing a press statement when the Statement of Objections is issued. This
would refer to the settlement reached with the settling business or
businesses. It is the CMA’s usual practice to issue a press statement when
the infringement decision is adopted, which would also refer to the
settlement reached with the settling business or businesses.
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1415 COMPLAINTS ABOUT ©URTHE CMA'’S INVESTIGATION
HANDLING, RIGHT OF APPEAL AND REVIEWING OURTHE
CMA’S PROCESSES

Summary

e Parties may complain to the SRO if they are unhappy about any
aspect of an investigation procedure.

e If the complaint is not satisfactorily resolved by the SRO, the party
may refer certain procedural complaints to the Procedural Officer.

e The Procedural Officer will review the written and oral evidence
provided and will make a decision in relation to a complaint within a
specified period.

e The Procedural Officer's decision will be binding on the case team.

e The role of the Procedural Officer does not prejudice the party's
rights in respect of judicial review and/or any appeal before the
Competition Appeal Tribunal.

Procedural complaints process for investigations under the CA98%*3

15.1  Parties to an investigation under the CA98 have recourse to a procedural
complaints process in the event that they are unhappy with certain aspects
of the investigation procedure after a formal investigation under section 25 of
the CA98 has been opened (see paragraph 15.4 for a description of the
types of procedural complaints which the Procedural Officer can
determine).***

14.115.2 The CMA has also published a guideline [CMA6 Transparency
Statement™ -on-our-website-and Disclosure] setting out the steps we-takeit
takes to ensure eurthe CMA’s work is open and accessible. Individuals,

3 The Procedural Officer can also deal with certain disputes in relation to merger investigations and

market studies and investigations (see further Chapter 5 of the CMA quideline [CMAG6
[Transparency and Disclosure] [currently in draft] (available at: [www.gov.uk/cmay).
Rule 8 of the CA98 Rules [currently in draft and being consulted on] (available at:
[www.gov.uk/cmal).
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businesses and their advisers are entitled to be treated with courtesy,
respect and in a non-discriminatory manner when dealing with us-

mheimans%ane&the CMA.Ifa partv s dlspute falls outside the scope of

the CMA’s procedural complaints process for CA98 investigations, the
CMA'’s guideline [CMAG6 Transparency and Disclosure] sets out the options
available to you to pursue the complaint, %

15.3  Once a formal investigation has been opened, any concerns or complaints
about edrthe CMA'’s procedures or how we-handle-ourinvestigation
investigations are handled should be made in writing to the SRO in the first
instance. If yeu-area party wishes to complain to the SRO, you should set
out details of your complaint and provide copies of any relevant supporting
documents or correspondence.

15.4 If, during the course of an investigation under the CA98, a party is unable to
resolve the dispute with the SRO, eertain-procedural complaints that relate to
the following issues may be referred to the Procedural Adjudicater—Detals-of
the-Officer:

e deadlines for parties to respond to information requests, submit non-
confidential versions of documents or to submit written representations
on the Statement of Objections or Supplementary Statement of

Objections

e requests for confidentiality redactions of information in documents on the
CMA's case file, in a Statement of Objections or in a final decision

e requests for disclosure or non-disclosure of certain documents on the
CMA's case file

e issues relating to oral hearings, including, for example, with regard to
issues such as the date of the hearing, and

e other significant procedural issues that may arise during the course of an
investigation.

See CMAG [Transparency and Disclosure] [currently in draft] (available at:
[www.eft-qgov.uk/about-the-oft/oft-structure/governancelcomplaintcmal).
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15.5

: The Procedural Adjudicatertrial-are-available-on-ourwebsite-* " your

15.6

dispute-falls-eutsideOfficer is independent of the investigation, the case team
and the Case Decision Group.

The Procedural Officer does not have jurisdiction to review decisions on the

scope of requests for information or other decisions relating to the substance

of a case.?*®

Process for referring a complaint to the Procedural Adjudicator-trial-the

Fransparency-Statement-sets-outOfficer™®

15.7

If a party wishes to refer a dispute to the eptions-available-to-you-to

15.8

pursueProcedural Officer for review, that party will need to make an
application as soon as possible and, in any event, within five working days of
being notified of the eemplairt.SRO's decision on the issue in question. A
party must provide a short written summary of the issue in question and
provide copies of relevant correspondence with the case team and SRO.

On receipt of a complaint reference, the Procedural Officer will provide an

15.9

opportunity for each of the case team and the party to present their
arguments to the Procedural Officer orally on the telephone or at a meeting
before issuing a short, reasoned decision either confirming SRQO's decision,
or reaching a different decision in whole or in part. The Procedural Officer's
decision will be binding on the case team.

The Procedural Officer will endeavour to deal with the complaint as quickly

15.10

as possible, with an indicative administrative target of taking decisions in
most cases within ten working days from receipt of the application. In any
event, the Procedural Officer will reach a decision within 20 working days
from receipt of the application, extendable by no more than 20 working days
if there are special reasons to do s0.%?°

The Procedural Officer will carefully assess how long any extension will be

and will endeavour to make only one extension where it is required. Your
cooperation will assist the Procedural Officer to make a robust and timely

218

Section 26 of the CA98 provides the CMA with the power to require documents or information.
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See further Rule 8 of the CA98 Rules [currently in draft and being consulted on] (available at:

[www.gov.uk/cmay).
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See Rule 8 of the CA98 Rules [currently in draft and being consulted on] (available at:

[www.gov.uk/cmay).
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decision, in particular by attending meetings and/or providing information on
short notice.

15.11 The CMA will publish the Procedural Officer's decision, or a summary of that
decision, generally at the time of the decision or at the end of the case,
subject to confidentiality redactions as appropriate.

Right of appeal to the Competition Appeal Tribunal or court

14.215.12  The role of the Procedural Officer does not prejudice the party's rights
in respect of judicial review and/or any appeal before the Competition Appeal
Tribunal.

14.315.13  Addressees of eurthe CMA’s appealable decisions and third parties
with a sufficient interest in-eur appealable decisions have a right to appeal
them to the Competition Appeal Tribunal. Appealable decisions include
decisions as to whether there has been a competition law infringement,
interim measures decisions and decisions on the imposition of, or the
amount of, a penalty.?**

14.415.14  Where the law does not provide for an appeal, an application for
judicial review may be brought in certain circumstances.?”? You should seek
independent legal advice on your rights in this regard.

14.515.15  Following the completion of an investigation, case teams routinely
evaluate the investigation process undertaken to determine what went well
and how things may be improved for other ongoing and future cases.
Typically;The CMA will usually share the 'lessons learnt-are-sharedlearned'
with colleagues across the ©FFCMA. This evaluation process is unrelated to
the investigation process but remains an important way in which we
ensurethe CMA ensures that best practice can be applied across all eurits
investigations under the ActCA98.

2L Section 46 of the ActCA98 and section 47 of the ActCA98 as substituted by section 17 of the
i EA02.
A judicial review application may be brought before the Administrative Court of the Queen's Bench

Division under Part 54 of the Civil Procedure Rules.
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A. STATUS OF EXISTING OFT GUIDANCE

This Annexe outlines the status of existing OFT guidance documents that relate to
particular aspects of investigations under the CA98. In order to facilitate transition to
the revised antitrust regime, and to minimise disruption to parties and the CMA, the
CMA has adopted certain guidance documents that were previously published by the
OFT, as set out in the table below (adopted guidance).???

OFT CODE | TITLE STATUS OF DOCUMENT
Replaced/ Adopted by the
obsolete?* CMA Board?®

OFT1263rev | A guide to the OFT’s investigations v -
procedures in Competition Act 1998
cases
OFT953 Prioritisation Principles v -
OFT Short-form opinions — the OFT’s - v
(April 2010) | approach
OFT423 Guidance on the appropriate amount - v
of a penalty

22 The table has not set out any consequential changes to those existing guidance documents that

cover concurrent enforcement in specific sectors: The application of competition law in the
telecommunications sector (OFT417), The application of competition law in the water and
sewerage sectors (OFT422) Application in the energy sector (OFT428), Application to services
relating to railways (OFT430) and Application to the Northern Ireland energy sectors (OFT437)
(OFT regulated sector quidance). Further information on the application of competition law by the
CMA and the relevant sector regulators in the requlated sectors is available in the CMA quideline
[Regulated Industries: Guidance on concurrent application of competition law to regulated
industries [currently in draft and being consulted on (CMA10con)]] available at: [www.gov.uk/cmal].
This column identifies the existing OFT quidance documents which are replaced, or rendered
obsolete, by CMA guidance or publication.

This column identifies the existing OFT guidance documents which have been adopted by the
CMA Board (subject to any guidance prepared by the CMA in the future) but need to be read in
light of the applicable CMA guidance. In particular, the nomenclature, procedural changes,
substantive legal changes and any specific ‘health warnings’ set out in CMA guidance should be
taken into account when reading the existing OFT guidance document in question. Documents
may be replaced or superseded by future documents produced by the CMA. Always check the
CMA'’s website for the most recent and applicable documents.
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OFT CODE | TITLE STATUS OF DOCUMENT
Replaced/ Adopted by the
obsolete?* CMA Board®*®

OFT401 Agreements and concerted practices - v

OFT402 Abuse of a dominant position - v

OFT403 Market definition - v

OFT404 Powers of investigation - v

OFT407 Enforcement - v

OFT415 Assessment of market power - v

OFT451 Involving third parties in Competition - v

Act investigations

OFT 1341 How your business can achieve - v

compliance with competition law

OFT1227 Drivers of compliance and non- - v

compliance with competition law

OFT442 Modernisation - v

OFT419 Vertical agreements - v

OFT1340 Company directors and competition - v

law

OFT421 Services of general economic interest - v

exclusion

OFT408 Trade associations, professional and - v

self-requlating bodies

OFT1280a | The application of competition law - v

following the revocation of the Land
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OFT CODE | TITLE STATUS OF DOCUMENT
Replaced/ Adopted by the
obsolete?* CMA Board?®®®

Agreements Exclusion Order
OFT1389 Public bodies and competition law - v
OFT740rev | How competition law applies to co- - v
operation between farming
businesses: FAQs

OFT1317 Land agreements and competition - v

law — An overview of how competition
law applies to land agreements

OFT439 Public transport ticketing schemes - v

block exemption

OFT447 Competing fairly - v

OFT1330 Quick guide to competition law - v

compliance

OFT1234 Transparency — a statement of the v -

OFT’s approach

OFT1495

Applications for leniency and no

action in cartel cases

226

References to the ‘dishonesty’ element of the criminal cartel offence should be read in light of

the revisions to the criminal cartel offence introduced by the ERRA, in particular in relation to

the specific transitional arrangements for the new cartel offence under section 188 of the

EA02 (as amended by the ERRA13). The CMA has published guidance on the principles to

be applied in determining, in any case, whether criminal proceedings should be brought under

section 190 of the EA02 (as amended by the ERRA13). More information is available in the

CMA guideline [Cartel Offence: Prosecution Guidance] [currently in draft and being consulted

on (CMA9con)], available at: [www.gov.uk/cma).
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between the OFT and the NCD,
Crown Office, Scotland

OFT CODE | TITLE STATUS OF DOCUMENT
Replaced/ Adopted by the
obsolete?* CMA Board®*®

OFT435 Cartels and the Competition Act 1998 - v

— a quide for purchasers

OFT436 Leniency in cartel cases ) -

OFT 510 Director disqualification in - v

competition cases

OFT515 Powers for investigating criminal (8] -

cartels

OFT546 Memorandum of understanding (2] -

competition law to certain aspects of
the bus market following the Local
Transport Act 2008

OFT393 The Transport Acts: guidance on the - v
competition test
OFT452 Guidance on the application of - v

Parties should therefore refer to the adopted guidance for additional guidance on

how the CMA will investigate and analyse suspected infringements of the

prohibitions under Chapter | and Chapter Il and/or Article 101 and Article 102 of the

TFEU, subject in particular to the following general limitations:

e all references in the adopted guidance to issues of legal assessment and

procedure in investigations under the CA98 must be read in the light of this

CMA Guidance

e in the case of conflict between this Guidance and the adopted guidance, this

CMA Guidance prevails
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references in the adopted guidance to ‘OFT Rules’, ‘Rules of procedure’ or

equivalent should be read as referring to the CA98 Rules but note that in the
case of any conflict between the Article numbers or content of the CA98 Rules
and the previous OFT Rules, the CA98 Rules prevalil

the original text of the adopted guidance has been retained unamended: as

such, that text does not reflect or take account of developments in case law,
leqgislation or practice since its original publication, and

all OFT (and Competition Commission) guidance documents adopted by the

CMA Board should be read subiject to the following cross-cutting
amendments:

- references to the 'OFT' (or Competition Commission) (except where
referring to specific past OFT (or Competition Commission) practice or
case law), should be read as referring to the CMA

- references to the substantive powers of investigation or assessment of
the approach to applying legal powers (for example, the approach to
publishing notices of investigation, interim measures or penalties for non-
cooperation with an investigation under the CA98), should be read in
light of this CMA Guidance

- references to articles of the EC Treaty should be read as referring to the
equivalent articles of the TFEU

- certain OFT departments, teams or individual roles may not be replicated
in the CMA, or may have been renamed. A copy of the CMA's
organisational chart is available on the CMA's website, and

- Parties should check any contact details against those listed on the
CMA's website, which will be the most up to date.
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