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Bosnia and Herzegovina: Tackling War Crimes


Summary
This paper provides a short history of how war crimes have been handled in relation to BiH since the 1992-1995 conflict. It touches on judicial reform, given its relevance to the topic, and concludes with a brief look at the recent release of war criminals and the impact that this is likely to have on BiH’s demoralised and over-stretched judicial institutions. Whether the presence of international judges and prosecutors (who exited BiH in 2012) would have prevented recent events is unclear. Moving forward, IC support for all levels of the judiciary remains central for the development of rule of law in BiH and for progress on its EU path. 
Detail

Background: the ICTY, the post-conflict situation and judicial reform in BiH
1.  In May 1993, in response to the on-going human rights violations / violations of international criminal law in BiH and elsewhere in former Yugoslavia, the UNSC set up the International Criminal Tribunal for the former Yugoslavia (ICTY) in The Hague, more than two years before the Srebrenica massacre and the conclusion of the Washington and Dayton agreements. The ICTY would prosecute four categories of crime: grave breaches of the Geneva conventions; violations of laws or customs of war; genocide and crimes against humanity.
2.  Dayton set out the foundations for BiH’s post-conflict state arrangements. It regulated most of the immediate post-war issues. The role / functioning of the judiciary was of  particular relevance to war crimes trials being held in BiH’s domestic courts. The latter dealt with a small number of cases both during and immediately after the war, although as the domestic courts were largely mono-ethnic and suffered from political interference, the Rome Agreement (1996) established a set of guidelines, the so-called Rules of the Road, which allowed the domestic courts to issue an arrest warrant only after the case in question had been reviewed by the ICTY
. This arrangement led to a sizeable reduction in the number of war crimes cases brought before the domestic courts at that time.  
3.  Significant international community-led judicial reform was initiated from 2001, with intense engagement from the Office of the High Representative (OHR). The OHR-led Independent Judicial Commission focussed efforts on the key areas - the reappointment of judges and prosecutors; reorganisation of the court and prosecution systems; reform of procedural codes; reform of the court administration; and the training of judges and prosecutors etc. 
4.  The High Representative also used his executive powers to overcome internal blockages and deadlock. Key pieces of legislation were often enacted by his decisions (and later adopted by parliament). From 1997 to 2009, the High Representatives adopted a total of 895 decisions. The most common (more than 20%) were decisions related to the removal and suspension from office, including for failure to cooperate with the ICTY, and decisions related to judicial reform (also more than 20%). Decisions related to individuals indicted for war crimes constituted at least 12% of all decisions in this period, (peaking at 85 in 2004)
.  

5.  The establishment in 2002 of an independent state-level body, the High Judicial and Prosecutorial Council (HJPC), in charge of the appointment, professional conduct and training of judges and prosecutors as well as judicial administration and budgeting, was a key step forward in strengthening the independence of the judiciary. In 2003 the Ministry of Justice of BiH, the Court of BiH and the Prosecutor’s Office of BiH were established. The drafting of a state-level criminal legal framework followed, enacted through a decision of the High Representative, and later adopted by parliament.  
State Court (and the War Crimes Chamber) and State Prosecutor’s Office

6.  Following OHR / ICTY consultations, in 2002 the UNSC endorsed a strategy whereby the ICTY would generally focus on “the most senior persons suspected of being most responsible for crimes” with lower level cases being transferred to national jurisdictions. In 2003 UNSC members supported the ICTY / OHR initiative to establish a War Crimes Chamber / Court (WCC) within the State Court of BiH. This would allow the ICTY to concentrate on the most senior cases; ease the backlog; promote reconciliation in BiH by bringing war criminals to justice; and contribute to the wider reconstruction of the judicial system. 

7.  The ICTY’s 2003 Completion Strategy thus aimed to complete all trial activities at first instance in The Hague by 2008 (later extended to 2010, and then 2014) and to coordinate future trials with national jurisdictions in the countries of the former Yugoslavia.  In 2003, the State Court and State Prosecutor’s Office were thus given jurisdiction over these cases. Both bodies received significant international donor funding. The WCC was created within (the Criminal Division of) the State Court with a corresponding section in the Appellate Division. A Registry was established to support these newly-formed sections of the Court. A War Crimes Department was also established in the State Prosecutor’s Office in early 2005. That Department and the WCC were inaugurated in March 2005 and began operations with a complement of international staff. 
Judges and International Staff till 2012
8.  The WCC initially consisted of five panels of two international judges (appointed by the High Representative on the recommendation of the ICTY) and one national judge (appointed by the HJPC), with the national judge presiding. The Appellate war crimes chamber had one panel with two international judges and one national judge, with the national judge serving as the panel’s president. Given that many crimes and atrocities during the war had been committed along ethnic lines, the presence of international judges and prosecutors was regarded as important to support the institutions’ actual and perceived impartiality.  

9.  Over a transitional period from 2007, the composition of the judging panels changed to two national judges and one international. By the end of 2012, all international personnel had left. This was a couple of years later than planned but in 2010, the institutions were still deemed not to have achieved sufficient capacity. The International Registry supporting the Court also transitioned to a national registry. 

The Cases 

10.  The first defendant to be judged by the WCC, following transfer from The Hague (under the so-called Rule 11bis of the Procedure and Evidence Rules of the Tribunal), was Radovan Stankovic. He was sentenced in November 2006 to 20 years imprisonment for arbitrary detention, and the torture, rape and murder of non-Serb civilians in the Foca region (although he escaped from prison in May 2007, only to be recaptured in January 2012).  By December 2006, nine defendants had been transferred from the ICTY, with all necessary investigations and prepared indictments completed by the ICTY.  These trials have been completed.  Other cases transferred from the ICTY needed further investigation and preparation of indictments by the Bosnians. 

The OCSE reported
 in 2010 that 

“The transfer of proceedings to the national jurisdiction of BiH by the ICTY was an enormous test for the fledgling institutions and reforms established in the domestic criminal justice system since 2003. Monitoring by the OSCE Mission to BiH has confirmed that the national system is capable of processing war crimes cases in line with international and domestic standards. The 11bis mechanism has been a great success both in terms of assisting the ICTY completion strategy and demonstrating the independence, professionalism, and capacity of the Court of BiH and Prosecutor’s Office of BiH, in particular.“

11.  The WCC’s mandate extended not only to cases referred by the ICTY, but also to sensitive cases brought at a national or local level. The courts at the cantonal and district level (ie in the Federation BiH and in the Republika Srpska), and in Brcko District judge offences considered to be less complex / serious. From 2004-2013, BiH’s domestic criminal justice system successfully completed a total of 394 war crimes cases. 148 cases (all with confirmed indictments) are currently pending before the Bosnian courts
.
Tackling the Backlog: The National Strategy for Processing War Crimes Cases
12.  To tackle the backlog (current estimates are 1,300 cases), a National Strategy for Processing War Crimes Cases
 was adopted in December 2008.  This envisaged the most sensitive state-level cases be resolved by 2015 and the rest within 15 years. These deadlines are unlikely to be met, in part because they were probably overly ambitious to start with, but also due to other factors such as a lack of resources and equipment; incompetence 
and / or a lack of training (especially at the lower levels where there is no specialisation in war crimes); political interference; an on-going reluctance to deal with war crimes cases; and long-term vacancies etc.  

13.  As foreseen in the Strategy, hundreds of war crimes cases have been transferred from the State-level to lower level jurisdictions in recent years. Approximately half of the backlog now falls under State-level jurisdiction, while the other half will be processed by the entity (cantonal courts and district courts) and Brčko District jurisdictions. 

EU-BiH Structured Dialogue on Justice

14.  Part of the EU-BiH Dialogue on Justice (started in June 2011) is focussed on the on-going problems surrounding war crimes cases (eg. issues such as the need for harmonisation of court practice in war crimes cases; avoidance of political interference in the process of appointments; allocation of sufficient human and financial resources to tackle the backlog of cases; provision of appropriate support to witnesses and victims; and encouragement of greater regional cooperation between prosecutors dealing with war crimes). 
Recent Developments and Final Comments
15.  The WCC and the State Prosecutor’s Office have played a central role in war crimes prosecutions in BiH with a significant number of successful prosecutions. According to David Tolbert, President of the International Centre for Transitional Justice and former Deputy Chief Prosecutor of the ICTY (February 2012): 
“The War Crimes Chamber of Bosnia’s State Court, the Court of Bosnia and Herzegovina, is one of the most successful undertakings when it comes to addressing the legacy of mass atrocities and to bringing the perpetrators to justice in national courts. It serves as a model of international assistance, which has been used to create institutions capable of addressing complex cases of serious crimes in countries where systematic and widespread violence occurred”

16.  However, the Court and the State Prosecutor’s Office have inevitably come under attack particularly from those local politicians intent on undermining state-level institutions. There have been key challenges too within the State Prosecutor’s Office over the past few years: vacancies, disciplinary measures by the HJPC against two prosecutors, the demotion of the former Chief Prosecutor plus a failure to appoint national replacements prior to the departure of the international prosecutors at the end of 2012, have all served to disrupt the pace of work and impacted on morale. The responsibility for exhumations was transferred to the State Prosecutor’s Office from the entity level in January 2011 without full consideration as to what this might mean. Adequate resources have not been allocated and the number of exhumations has decreased (impacting on the work of the International Commission on Missing Persons, a body which the UK supports).  

17.  Finally, the interpretation and recent actions of BiH’s judicial institutions following the European Court of Human Rights’ ruling on the Maktouf and Damjanovic case
, including the release of convicted war criminals, are a cause for considerable concern. This episode has thrown up serious issues which will have a longer-term impact on the reputation of BiH and the efficient functioning of far-from-robust judicial institutions. There may be questions asked again about whether 2012 was too early for the internationals to leave, (by which time they had become a serious cause of discord between the Republika Srpska authorities and the IC), but it is not clear that the presence of international judges and prosecutors would have prevented these recent events, including the release of war criminals. Dealing with the latter, including any re-trials or re-sentencing, and any further appeals from those imprisoned, will certainly present a significant burden on the already demoralised and over-stretched judicial institutions. Moving forward, IC support to the judicial institutions at all levels will be key for the development of rule of law in BiH and for progress on its EU path.    
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� This arrangement ceased in 2004


� ISS paper The EU in Bosnia and Herzegovina: powers, decisions and legitimacy, by Bart M.J. Szewczyk


� OSCE Report “The Processing of ICTY Rule 11bis cases in BiH: Reflections on Five Years of OSCE


 Monitoring “, January 2010;  


� OSCE figures 


� The Peace Implementation Council set the adoption of this strategy as one of the so-called “five objectives and two conditions” for the transition of the OHR   


�In July 2013 the ECtHR ruled that, had they been tried under the 1976 Criminal Code, in force at the time they committed their crimes, rather than the 2003 Code, Maktouf and Damjanovic may have received lighter sentences. Following a decision by the BiH Constitutional Court in October, aimed at implementing this ruling, the BiH State Court released Damjanovic and several other convicted war crmininals from jail (Maktouf had already served his sentence) 
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