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Introduction

This document contains draft clauses and explanatory notes to be
included in Finance Bill 2013. Accompanying draft secondary
legislation is provided alongside the relevant clause, where
available.

The consultation on this legislation is open until 6 February 2013.

Comments on the draft legislation should be sent to the policy lead
named at the end of the relevant explanatory note.

The Overview of Legislation in Draft, which contains Tax
Information and Impact Notes for each measure, and further
supporting documents, including consultation responses, are
available on the HM Treasury and HM Revenue & Customs websites.



Consultation draft 1

1 Charge for 2013-14
Income tax is charged for the tax year 2013-14.

2 Basic rate limit for 2013-14

(1) For the tax year 2013-14 the amount specified in section 10(5) of ITA 2007 (basic
rate limit) is replaced with “£32,010”.

(2) Accordingly section 21 of that Act (indexation of limits), so far as relating to the
basic rate limit, does not apply for that tax year.

3 Personal allowance for 2013-14 for those born after 5 April 1948

(1) For the tax year 2013-14 the amount specified in section 35(1) of ITA 2007
(personal allowance for those born after 5 April 1948) is replaced with “£9,440”.

(2) Accordingly section 57 of that Act (indexation of allowances), so far as relating
to the amount specified in section 35(1) of that Act, does not apply for that tax
year.
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EXPLANATORY NOTE
CHARGE FOR 2013-14
SUMMARY
1. This clause provides for income tax for the tax year 2013-14.

DETAILS OF THE CLAUSE

2. Section 1 provides for income tax for 2013-14.
BACKGROUND
3. Income tax is an annual tax. It is for Parliament to impose income tax

for a tax year.

4. This clause imposes a charge to income tax for the tax year 2013-14.
Section 1(2) Finance Act 2012 provides the main rates of income tax
for 2013-14: the 20 per cent basic rate, the 40 per cent higher rate and
the 45 per cent additional rate.

5. If you have any questions about this change, or comments on the
legislation, please contact Roopal Pujara on 020 7147 3138 (email:
roopal.pujara@hmrc.gsi.gov.uk) or Paul Thomas on 020 7147 2479
(email: paul.thomas@hmrc.gsi.gov.uk).
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EXPLANATORY NOTE

BASIC RATE LIMIT FOR 2013-14

SUMMARY

This clause sets the amount of the basic rate limit for income tax at
£32,010 for 2013-14.

DETAILS OF THE CLAUSE

Subsection (1) replaces the existing amount of the basic rate limit in
section 10(5) of the Income Tax Act 2007 (£34,370) with £32,010 for
2013-14.

Subsection (2) disapplies the indexation provisions for the basic rate
limit at section 21 Income Tax Act 2007 as far as it applies to section
10(5), for 2013-14.

BACKGROUND

An individual’s taxable income is charged to tax at the basic rate of
tax up to the basic rate limit.

The basic rate limit is subject to indexation (an annual increase based
upon the percentage increase to the retail prices index). Parliament
can over-ride the indexed amounts by a provision in the Finance Bill.

Autumn statement 2012 announced that the basic rate limit will be set
at £32,010 for 2013-14. This supersedes the corresponding amount
announced at Budget 2012.

The table below sets out the amount of the basic rate limit for
2012-13, the indexed amount for 2013-14, and the amount specified
by this clause for 2013-14.

2012-13 2013-14 indexed 2013-14 by this clause

£34,370 £35,300 £32,010

The effect of this clause is to override the indexed amount for the
basic rate limit. This clause is part of a package of measures, together
with a further clause that sets the personal allowance for 2013-14 for
those born after 5 April 1948 by an amount above indexation.

If you have any questions about this change, or comments on the
legislation, please contact Roopal Pujara on 020 7147 3138 (email:
roopal.pujara@hmrc.gsi.gov.uk) or Paul Thomas on 020 7147 2479
(email: paul.thomas@hmrc.gsi.gov.uk).
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EXPLANATORY NOTE

PERSONAL ALLOWANCE FOR 2013-14 FOR THOSE BORN AFTER
5 APRIL 1948

SUMMARY

This clause sets the amount of the personal allowance for those born
after 5 April 1948.

DETAILS OF THE CLAUSE

Subsection (1) sets the amount of the personal allowance for those
born after 5 April 1948 in section 35(1) of the Income Tax Act 2007
(£8,105) with £9,440 for 2013-14.

Subsection (2) disapplies the indexation provisions for the personal
allowance, at section 57 of the Income Tax Act 2007, for those born
after 5 April 1948 for 2013-14.

BACKGROUND

An individual is entitled to a personal allowance for income tax. The
amount depends upon the individual’s date of birth and income from
2013-14.

Up to 2012-13, an individual's personal allowance depends on their
age. Finance Act 2012 made changes to the main income tax personal
allowances. From 2013-14, there are still three main personal
allowances, but availability will be by reference to date of birth.
Section 4, Finance Act 2012 substitutes ‘born after 5 April 1948’ for
‘aged under 65’ in section 35 with effect from tax year 2013-14.

Income tax personal allowances are subject to indexation (an annual
increase based upon the percentage increase to the retail prices
index). Parliament can over-ride the indexed amounts by a provision
in the Finance Bill.

Autumn Statement 2012 announced that the basic personal allowance
will be increased to £9,440 in 2013-14. This supersedes the
corresponding amount announced at Budget 2012.

The table below sets out the amount of the personal allowance for
those aged under 65 for 2012-13, the indexed amount for 2013-14
and the amount specified for this clause for 2013-14 for those born
after 5 April 1948:



FINANCE BILL

2012-13 2013-14 indexed 2013-14 by this clause

£8,105 £8,325 £9,440

10.

The effect of this clause is to override the indexed amount for the
personal allowance for those born after 5 April 1948. This clause is
part of a package of measures together, with a further clause that sets
the basic rate limit in an amount below indexation.

If you have any questions about this change, or comments on the
legislation, please contact Roopal Pujara on 020 7147 3138 (email:
roopal.pujara@hmrc.gsi.gov.uk) or Paul Thomas on 020 7147 2479
(email: paul.thomas@hmrc.gsi.gov.uk).
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Consultation draft

Income tax exemption for universal credit

(1) In section 677(1) of ITEPA 2003 (UK social security benefits wholly exempt
from tax), in Part 1 of Table B (benefits payable under primary legislation)
insert at the appropriate place —

“Universal WRA 2012 Part1
credit

Any provision made for
Northern Ireland which
corresponds to Part 1 of WRA
2012~

(2) The amendment made by this section has effect for the tax year 2013-14 and
subsequent tax years.
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EXPLANATORY NOTE

INCOME TAX EXEMPTION FOR UNIVERSAL CREDIT

SUMMARY

This clause adds Universal Credit to the table of social security
benefits that are wholly exempt from income tax.

DETAILS OF THE CLAUSE

Subsection 1 adds Universal Credit and its equivalent in Northern
Ireland to Table B in section 677 of the Income Tax (Earnings and
Pensions) Act 2003. Table B sets out the social security benefits that
are wholly exempt from income tax.

Subsection 2 provides that this clause has effect for 2013-14 and later
tax years.

BACKGROUND NOTE

Universal Credit will bring together different forms of income-related
benefits and tax credits and provide a simple, integrated benefit for
people in or out of work. The benefit will consist of a basic standard
allowance with additional elements for disability, children disabled
children, child care, carers and housing costs.

If you have any questions about these changes or comments on the
legislation, please contact Paul Thomas on 020 7147 2479
(email: paul.thomas@hmrc.gsi.gov.uk).
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1 Limit on income tax reliefs

Schedule 1 contains provision limiting the deductions which may be made at
Step 2 of the calculation in section 23 of ITA 2007 (calculation of income tax
liability).
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Schedule 1 — Limit on income tax reliefs
SCHEDULES
SCHEDULE 1 Section 1
LIMIT ON INCOME TAX RELIEFS
The limit
1 In Chapter 3 of Part 2 of ITA 2007 (calculation of income tax liability) after

section 24 insert —

“24A Limit on Step 2 deductions

1)

—~
W N

If the taxpayer is an individual, there is a limit on certain deductions
which may be made for the tax year at Step 2.

The limit is determined as follows.

Amount A must not exceed amount B.

Amount A is—

(@)
(b)

the deductions for the tax year at Step 2 for the reliefs listed
in subsection (6) taken together, less

so much of those deductions as fall within subsection (7).

Amount Bis—

(@)
(b)

£50,000, or

if more, 25% of the taxpayer’s adjusted total income for the
tax year (see subsection (8)).

The reliefs are —

(@)

(b)
(©)
(d)

[oN

relief under section 64 (trade loss relief against general
income);

relief under section 72 (early trade losses relief);

relief under section 96 (post-cessation trade relief);

relief under section 120 (property loss relief against general
income);

relief under section 125 (post-cessation property relief);

relief under section 128 (employment loss relief against
general income);

relief under Chapter 6 of Part 4 (share loss relief);
relief under Chapter 1 of Part 8 (interest payments);

relief under section 555 of ITEPA 2003 (deduction for
liabilities relating to former employment);

relief under section 446 of ITTOIA 2005 (strips of government
securities: relief for losses);
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Schedule 1 — Limit on income tax reliefs

)

(k) relief under section 454(4) of ITTOIA 2005 (listed securities
held since 26 March 2003: relief for losses: persons other than
trustees).

The deductions falling within this subsection are —

(@) deductions for amounts of relief so far as attributable to
allowances under Part 3A of CAA 2001 (business premises
renovation allowances);

(b) deductions for amounts of relief under a provision
mentioned in subsection (6)(a) to (e) so far as made from
profits of the trade or business to which the relief in question
relates;

(c) deductions for amounts of relief under the provision
mentioned in subsection (6)(a) or (b) so far as attributable to
a deduction allowed under section 205 or 220 of ITTOIA 2005
(deduction for overlap profit in final tax year or on change of
accounting date);

(d) deductions for amounts of relief under the provision
mentioned in subsection (6)(g) —

(i) where the shares in question fall within section
131(2)(a) (qualifying shares to which EIS relief is
attributable), or

(i) where SEIS relief is attributable to the shares in
question as determined in accordance with Part 5A
(seed enterprise investment scheme).

The taxpayer’s “adjusted total income” for the tax year is calculated
as follows.

Step 1
Take the amount of the taxpayer’s total income for the tax year.

Step 2

Add back the amounts of any deductions allowed under Part 12 of
ITEPA 2003 (payroll giving) in calculating the taxpayer’s income
which is charged to tax for the tax year.

Step 3

If the taxpayer is given relief in accordance with section 192 of FA
2004 (pension schemes: relief at source) in respect of any contribution
paid in the tax year under a pension scheme, deduct the gross
amount of the contribution.

The “gross” amount of a contribution is the amount of the
contribution before deduction of tax under section 192(1) of FA 2004.

Step 4

If the taxpayer is entitled to a deduction for relief under section
193(4) or 194(1) of FA 2004 (pension schemes: excess relief under net
payment arrangements or relief on making a claim) for the tax year,
deduct the amount of the excess or contribution (as the case may be).

The result is the taxpayer’s adjusted total income for the tax year.”

Consequential amendments

2

(1) ITA 2007 is amended as follows.
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Schedule 1 — Limit on income tax reliefs

(2) In section 23 (calculation of income tax liability) at step 2 for “section 25”
substitute “sections 24A and 25”.

(3) In the following provisions (which explain how certain reliefs work) for
“section 25(4) and (5)” substitute “sections 24A and 25(4) and (5)” —

(@) section 65(1),

(b) section 73,

(c) section121(1),

(d) section 129(1), and
(e) section 133(1).

Commencement and transitional provision

3 The amendments made by this Schedule have effect for the tax year 2013-14
and subsequent tax years.

4 (1) The amendments also have effect for tax years before the tax year 2013-14
but subject to sub-paragraph (2) below.

(2) Section 24A(6) of ITA 2007 (as inserted by paragraph 1 above) has effect as
if—
(@) inparagraphs (a), (b), (f) and (g) the references to relief were limited
to relief in respect of a loss made in the tax year 2013-14 or a
subsequent tax year, and
(b) all the other paragraphs were omitted.

5 In section 24A(6)(d) of ITA 2007 (as inserted by paragraph 1 above) the
reference to relief does not include relief in respect of a loss made in the tax
year 2012-13.
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EXPLANATORY NOTE
LIMIT ON INCOME TAX RELIEFS
SUMMARY

1. This clause and Schedule provide for a limit on the amount of income tax
relief that an individual may deduct at step 2 of their income tax calculation
for a tax year in relation to certain prescribed reliefs. The limit is the greater of
£50,000 or 25 per cent of the individual’s adjusted total income for the tax
year. The limit has effect for the tax year 2013-14 and subsequent tax years.

DETAILS OF THE SCHEDULE
The limit

2. Paragraph 1 inserts new section 24A after section 24 of Chapter 3 of Part 2 of
Income Tax Act 2007 (ITA). New section 24(A)(1) provides for a limit on the
amount of relief that may be deducted at step 2 of the income tax calculation
for those reliefs listed in new section 24A(6). The reliefs are:

e  Trade Loss Relief against general income— available for losses made by
an individual carrying on a trade, profession or vocation. This will
exclude relief for losses attributable to overlap relief and Business
Premises Renovation Allowances (BPRA);

. Early Trade Losses Relief — available to an individual in the first four
years of the trade, profession or vocation. This will exclude relief for
losses attributable to overlap relief and BPRA,

e  Post-cessation Trade Relief — available for qualifying payments or
qualifying events within seven years of the permanent cessation of the
trade;

e  Property Loss Relief against general income — available for property
business losses arising from capital allowances or agricultural expenses.
This will exclude relief for losses attributable to BPRA;

o Post-cessation Property Relief — available for qualifying payments or
qualifying events within seven years of the permanent cessation of the
UK property business;

o Employment Loss Relief against general income— available in certain
circumstances where losses or liabilities arise from employment;

. Former Employees Deduction for Liabilities — available for payments
made by former employees for which they are entitled to claim a
deduction from their general income in the year in which the payment is
made;

o Share Loss Relief on non-EIS/SEIS shares — available for capital losses
on the disposal (or deemed disposal) of certain qualifying shares;
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. Losses on Deeply Discounted Securities — available only for losses on
gilt strips and on listed securities held since at least 26 March 2003; and,

. Qualifying Loan Interest — available for interest paid on certain loans.
These include loans to buy an interest in certain types of company, or to
invest in a partnership.

New sections 24A(3) to (5) set out the method of computing the limit.

New section 24A(7) lists deductions for amounts of relief that are specifically
excluded from the limit.

New section 24A(8) explains how to calculate “adjusted total income” for the
purposes of the limit.

Consequential Amendments

6.

Paragraph 2 provides consequential amendments to step 2 of the income tax
calculation in section 23 ITA, and in specific relief provisions.

Commencement and transitional provision

8.

10.

11.

12.

13.

14.

Paragraph 3 provides for the limit to take effect for tax year 2013-14 and
subsequent tax years.

Paragraph 4 provides that the limit will also apply where loss relief is claimed
for a tax year before 2013-14 in relation to losses made in 2013-14 or a later
year.

Paragraph 5 ensures that the limit will not apply to property loss relief arising
from a loss made in 2012-13 where the loss is claimed for relief against
general income in tax year 2013-14.

BACKGROUND

In his Budget Statement of 21 March 2012, the Chancellor announced a limit
on previously uncapped income tax reliefs with effect from 6 April 2013. The
limit is to ensure that those on higher incomes cannot use reliefs excessively.
The limit is set at £50,000 or 25 per cent of an individual’s adjusted total
income, whichever is the greater.

This measure is about fairness: the Government is committed to supporting
investment and entrepreneurship — but considers that its support should not be
without limit.

This measure is not being introduced to address tax avoidance; it will however
reduce the scope for exploiting these reliefs for tax avoidance purposes.

Following engagement with the charity sector the Government decided to
specifically exclude charitable reliefs from the cap. The Government consulted
on the delivery of the cap between 13 July and 5 October 2012.
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15. If you have any questions about this change, or comments on the legislation,
please contact Carolyn Howes on 020 7147 3508 (email:
carolyn.nowes@hmrc.gsi.gov.uk).



Consultation draft 1

1

(1)

Statutory residence test

Schedule 1 contains —

(@) provision for determining whether individuals are resident in the
United Kingdom for the purposes of income tax, capital gains tax and
(where relevant) inheritance tax and corporation tax,

(b) provision about split years, and

(c) provision about periods when individuals are temporarily non-
resident.

The Treasury may by order make any incidental, supplemental, consequential,
transitional or saving provision in consequence of Schedule 1.

An order under subsection (2) may —
(@) make different provision for different purposes, and

(b) make provision amending, repealing or revoking any provision made
by or under an Act (whenever passed or made).

An order under subsection (2) is to be made by statutory instrument.

A statutory instrument containing an order under subsection (2) is subject to
annulment in pursuance of a resolution of the House of Commons.

54/1



2 Consultation draft
Part1 — The rules

SCHEDULE 1 Section 1
STATUTORY RESIDENCE TEST
PART 1
THE RULES
Introduction

1 (1) This Part of this Schedule sets out the rules for determining for the purposes
of relevant tax whether individuals are resident or not resident in the UK.

(2) The rules are referred to collectively as “the statutory residence test”.

(3) The rules do not apply in determining for the purposes of relevant tax
whether individuals are resident or not resident in England, Wales, Scotland
or Northern Ireland specifically (rather than in the UK as a whole).

(4) “Relevant tax” means—
(@) income tax,
(b) capital gains tax, and
() (so far as the residence status of individuals is relevant to them)
inheritance tax and corporation tax.

Interpretation of enactments

2 (1) In enactments relating to relevant tax, a reference to being resident (or not
resident) in the UK is, in the case of individuals, a reference to being resident
(or not resident) in the UK in accordance with the statutory residence test.

(2) Sub-paragraph (1) applies even if the reference relates to the tax liability of
an actual or deemed person that is not an individual (for example, where the
liability of another person depends on the residence status of an individual).

(3) An individual who, in accordance with the statutory residence test, is
resident (or not resident) in the UK “for” a tax year is taken for the purposes
of any enactment relating to relevant tax to be resident (or not resident) there
at all times in that tax year.

(4) Butsee Part 3 of this Schedule (split year treatment) for cases where the effect
of sub-paragraph (3) is relaxed in certain circumstances.

(5) This Schedule has effect subject to any express provision to the contrary in
(or falling to be recognised and acknowledged in law by virtue of) any
enactment.

The basic rule

3 An individual (“P”) is resident in the UK for a tax year (“year X”) if —
(@) the automatic residence test is met for that year, or
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Part1 — The rules

(b) the sufficient ties test is met for that year.

4 If neither of those tests is met for that year, P is not resident in the UK for that
year.

The automatic residence test

5 The automatic residence test is met for year X if P meets —
(@) atleast one of the automatic UK tests, and
(b) none of the automatic overseas tests.

The automatic UK tests

6 There are 4 automatic UK tests.
7 The first automatic UK test is that P spends at least 183 days in the UK in year
X.

8 (1) The second automatic UK test is that—
(@) P hasahome in the UK for more than 90 days,

(b) P is present at that home (while it is a home of P’s) on at least 30
separate days in year X (for no matter how short a time on each day),

(c) while P has that home, there is at least one period of 91 consecutive
days throughout which condition A or condition B (or a combination
of those conditions) is met, and

(d) at least one day of at least one of those 91-day periods falls within
year X.

(2) Condition A is that P has no home overseas.

(3) Condition B is that—
(@) P has one or more homes overseas, but

(b) each of those homes is a home at which P is present on fewer than 30
separate days in year X (for no matter how short a time on each day).

(4) A reference in this paragraph to 30 separate days is to 30 separate days in
aggregate, whether the days are consecutive or intermittent.

(5) Sub-paragraph (1)(c) is satisfied so long as there is a period of 91 days
throughout which condition A or condition B (or a combination of those
conditions) is met, even if the period throughout which one (or a
combination) of those conditions is met is in fact longer than that.

(6) If P has more than one home in the UK—

(a) each of those homes must be looked at separately to see if the second
automatic UK test is met, and

(b) the second automatic UK test is then met so long as it is met in
relation to at least one of those homes.

9 (1) The third automatic UK test is that—
(@) P works full-time in the UK for a period of 365 days,
(b) during that period, there are no significant breaks from UK work,
(c) all or part of that period falls within year X, and
)

(d) more than 75% of the total number of days in year X when P does
more than 3 hours’ work are days when P does more than 3 hours’
work in the UK.
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(2) Thereis a “significant break from UK work” if at least 31 days go by and not
one of those days is —
(@) aday on which P does more than 3 hours” work in the UK, or

(b) aday on which P would have done more than 3 hours’ work in the
UK but for being on annual leave, sick leave or parenting leave.

(3) Sub-paragraph (1)(a) is satisfied so long as there is a period of 365 days for
which P works full-time in the UK, even if P in fact works full-time there for
longer than that.

(4) This paragraph does not apply to P if P is an international transportation
worker at any time in year X.

10 The fourth automatic UK test is that—
(@) P diesinyearX,
(b) for each of the previous 3 tax years, P was resident in the UK by
virtue of meeting the automatic residence test,

(c) evenassuming P were not resident in the UK for year X, the tax year
preceding year X would not be a split year as respects P (see Part 3 of
this Schedule), and

(d) when P died, either—
(i) P’s home was in the UK, or

(i) P had more than one home and at least one of them was in the
UK.

The automatic overseas tests

11 There are 4 automatic overseas tests.
12 The first automatic overseas test is that—
(@) P wasresident in the UK for one or more of the 3 tax years preceding
year X,
(b) the number of days in year X that P spends in the UK is less than 16,
and

(c) P doesnot die in year X.

13 The second automatic overseas test is that —
(@) P was resident in the UK for none of the 3 tax years preceding year
X, and

(b) the number of days that P spends in the UK in year X is less than 46.

14 (1) The third automatic overseas test is that—
(@) P works full-time overseas for year X,
(b) during year X, there are no significant breaks from overseas work,

(c) the number of days in year X on which P does more than 3 hours’
work in the UK is less than 31, and

(d) the number of days in year X falling within sub-paragraph (2) is less
than 91.

(2) A day falls within this sub-paragraph if —
(@) itisa day spent by P in the UK, but
(b) itisnota day thatis treated under paragraph 22(4) as a day spent by
P in the UK.
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(3) There is a “significant break from overseas work” if at least 31 days go by
and not one of those days is—

(@) aday on which P does more than 3 hours” work overseas, or

(b) a day on which P would have done more than 3 hours’ work
overseas but for being on annual leave, sick leave or parenting leave.

(4) This paragraph does not apply to P if P is an international transportation
worker at any time in year X.

15 (1) The fourth automatic overseas test is that—
(@) PdiesinyearX,
(b) P wasresident in the UK for neither of the 2 tax years preceding year
X or, alternatively, P’s case falls within sub-paragraph (2), and
(c) the number of days that P spends in the UK in year X is less than 46.

(2) P’s case falls within this sub-paragraph if —
(@) P was not resident in the UK for the tax year preceding year X, and

(b) the tax year before that was a split year as respects P because the
circumstances of the case fell within Case 1, Case 2 or Case 3 (cases
involving departure from the UK).

The sufficient ties test

16 (1) The sufficient ties test is met for year X if —

(@) P meets none of the automatic UK tests and none of the automatic
overseas tests, but

(b) P has sufficient UK ties for that year.
(2) “UK ties” is defined in Part 2 of this Schedule.

(3) Whether P has “sufficient” UK ties for year X will depend on—

(@) whether P was resident in the UK for any of the previous 3 tax years,
and

(b) the number of days that P spends in the UK in year X.

(4) The Tables in paragraphs 17 and 18 show how many ties are sufficient in

each case.
Sufficient UK ties
17 The Table below shows how many UK ties are sufficient in a case where P

was resident in the UK for one or more of the 3 tax years preceding year X —

Days spent by P in the UK Number of ties that are
in year X sufficient

More than 15 but not | Atleast4
more than 45

More than 45 but not | Atleast3
more than 90

More than 90 but not | Atleast?2
more than 120
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Days spent by P in the UK Number of ties that are
in year X sufficient
More than 120 Atleast 1
18 The Table below shows how many UK ties are sufficient in a case where P

was resident in the UK for none of the 3 tax years preceding year X —

Days spent by P in the UK Number of ties that are
in year X sufficient

More than 45 but not | All4
more than 90

More than 90 but not | Atleast3
more than 120

More than 120 At least 2

19 (1) IfPdiesin year X, paragraph 17 has effect as if the words “More than 15 but”
were omitted from the first column of the Table.

(2) In addition to that modification, if the death occurs before 1 March in year
X, paragraphs 17 and 18 have effect as if each number of days mentioned in
the first column of the Table were reduced by the appropriate number.

(3) The appropriate number is found by multiplying the number of days, in
each case, by —

A

12
where “A” is the number of whole months in year X after the month in which
P dies.

(4) If, for any number of days, the appropriate number is not a whole number,
the appropriate number is to be rounded up or down as follows —

(a) if the first figure after the decimal point is 5 or more, round the
appropriate number up to the nearest whole number,

(b) otherwise, round it down to the nearest whole number.
PART 2
KEY CONCEPTS
Introduction

20 This Part of this Schedule defines some key concepts for the purposes of this
Schedule.
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Days spent

21

22

(1) If P is present in the UK at the end of a day, that day counts as a day spent
by P in the UK.

(2) But it does not do so in the following two cases.

(3) The first case is where —
(@) P only arrives in the UK as a passenger on that day,
(b) P leaves the UK the next day, and

(c) between arrival and departure, P does not engage in activities that
are to a substantial extent unrelated to P’s passage through the UK.

(4) The second case is where —

(@) P would not be present in the UK at the end of that day but for
exceptional circumstances beyond P’s control that prevent P from
leaving the UK, and

(b) P intends to leave the UK as soon as those circumstances permit.

(5) Examples of circumstances that may be “exceptional” are —
(@) mnational or local emergencies such as war, civil unrest or natural
disasters, and
(b) asudden or life-threatening illness or injury.

(6) For a tax year—
(@) the maximum number of days to which sub-paragraph (2) may
apply in reliance on sub-paragraph (4) is limited to 60, and
(b) accordingly, once the number of days within sub-paragraph (4)
reaches 60 (counting forward from the start of the tax year), any
subsequent days within that sub-paragraph, whether involving the

same or different exceptional circumstances, will count as days spent
by P in the UK.

(1) If Pis not present in the UK at the end of a day, that day does not count as a
day spent by P in the UK.

(2) This is subject to the deeming rule.

(3) The deeming rule applies if —

(@) Phas atleast 3 UK ties for a tax year,

(b) the number of days in that tax year when P is present in the UK at
some point in the day but not at the end of the day (“qualifying
days”) is more than 30, and

(c) P wasresident in the UK for at least one of the 3 tax years preceding
that tax year.

(4) The deeming rule is that, once the number of qualifying days in the tax year
reaches 30 (counting forward from the start of the tax year), each subsequent
qualifying day in the tax year is to be treated as a day spent by P in the UK.

(5) The deeming rule does not apply for the purposes of sub-paragraph (3)(a)
(so, in deciding for those purposes whether P has a 90-day tie, qualifying
days in excess of 30 are not to be treated as days spent by P in the UK).
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Days spent “in” a period

23

Home

€)

(4)
(®)

Work

25 (1)

(4)

®)

Any reference to a number of days spent in the UK “in” a given period is a
reference to the total number of days spent there (in aggregate) in that
period, whether continuously or intermittently.

A person’s home could be a building or part of a building or, for example, a
vehicle, vessel or structure of any kind.

Whether, for a given building, vehicle, vessel, structure or the like, there is a
sufficient degree of permanence or stability about P’s arrangements there for
the place to count as P’s home (or one of P’s homes) will depend on all the
circumstances of the case.

But somewhere that P uses periodically as nothing more than a holiday
home or temporary retreat (or something similar) does not count as a home
of P’s.

A place may count as a home of P’s whether or not P holds any estate or
interest in it (and references to “having” a home are to be read accordingly).

Somewhere that was P’s home does not continue to count as such merely
because P continues to hold an estate or interest in it after P has moved out
(for example, if P is in the process of selling it or has let or sub-let it, having
set up home elsewhere).

P is considered to be “working” (or doing “work”) at any time when P is
doing something —

(@) inthe performance of duties of an employment held by P, or

(b) in the course of a trade carried on by P (alone or in partnership).

In deciding whether something is being done in the performance of duties
of an employment, regard must be had to whether, if value were received by
P for doing the thing, it would fall within the definition of employment
income in section 7 of ITEPA 2003.

In deciding whether something is being done in the course of a trade, regard
must be had to whether, if expenses were incurred by P in doing the thing,
the expenses could be deducted in calculating the profits of the trade for
income tax purposes.

Time spent travelling counts as time spent working —

(@) if the cost of the journey could, if it were incurred by P, be deducted
in calculating P’s earnings from that employment under ITEPA 2003
or, as the case may be, in calculating the profits of the trade under
ITTOIA 2005, or

(b) to the extent that P does something else during the journey that
would itself count as work in accordance with this paragraph.

Time spent undertaking training counts as time spent working if —
(@) in the case of an employment held by P, the training is provided or
paid for by the employer and is undertaken to help P in performing
duties of the employment, and
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(b) inthe case of a trade carried on by P, the cost of the training could be
deducted in calculating the profits of the trade for income tax
purposes.

(6) Sub-paragraphs (4) and (5) have effect without prejudice to the generality of
sub-paragraphs (2) and (3).

(7) Assume for the purposes of sub-paragraphs (2) to (5) that P is someone who
is chargeable to income tax under ITEPA 2003 or ITTOIA 2005.

(8) A voluntary post for which P has no contract of service does not count as an
employment for the purposes of this Schedule.

Location of work

26 (1) Work is done where it is actually done, regardless of where the employment
is held or the trade is carried on by P.

(2) But work done by way of or in the course of travelling to or from the UK by
air or sea or via a tunnel under the sea is assumed to be done overseas even
during the part of the journey in or over the UK.

(3) For these purposes, travelling to or from the UK is taken to—

(@) begin when P boards the aircraft, ship or train that is bound for a
destination in the UK or (as the case may be) overseas, and

(b) end when P disembarks from that aircraft, ship or train.

(4) This paragraph is subject to express provisions in this Schedule about the
location of work done by international transportation workers.

Full-time work

27 (1) P works “full-time” in the UK or, as the case may be, overseas “for” a period
if the number of hours per week that P works there, on average across the
period, is 35 or more.

(2) In determining whether that test is met, the length of the period may be
reduced to take account of —
(@) reasonable amounts of annual leave or parenting leave taken by P
during the period, and
(b) absences from work at times during the period when P is on sick
leave and cannot reasonably be expected to work as a result of the
illness or injury.

(3) But no reduction is to be made for week-ends or public holidays.

(4) “Reasonable” amounts of annual leave or parenting leave are to be assessed
having regard to (among other things) —
(@) the nature of the work, and
(b) the country or countries where P is working.

(5) If P holds more than one employment or carries on more than one trade
during the period (whether consecutively or concurrently), the hours
worked in the UK or, as the case may be, overseas with respect to each
employment or trade are to be aggregated in determining whether P works
there full-time for the period.

6) TIf—
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(@) P changes employment during the period,
(b) thereis a gap between the two employments, and
(c) P doesnot work at all at any time between the two employments,

the number of days in the gap may be deducted from the length of the period
in determining whether the test in sub-paragraph (1) is met, subject to a
maximum deduction of 15 days.

International transportation workers

28 (1) An “international transportation worker” is someone who —

(@) holds an employment, the duties of which consist of duties to be
performed on board a vehicle, aircraft or ship as it makes
international journeys, or

(b) carries on a trade, the activities of which consist of the provision of
services on board a vehicle, aircraft or ship as it makes international
journeys.

(2) But a person is not an international transportation worker by virtue of sub-
paragraph (1)(b) unless, in order to provide the services, he or she has to be
present (in person) on board the vehicle, aircraft or ship as it makes those
journeys.

(3) In deciding whether the duties of an employment or the activities of a trade
consist of duties or activities of a kind described in sub-paragraph (1)(a) or
(b)—

(a) it is sufficient that substantially all of the duties or activities consist
of duties or activities of that kind (even if, for example, the person
occasionally performs duties or provides services on board a vehicle,
aircraft or ship as it makes domestic journeys), and

(b) duties or activities of a purely incidental nature are to be ignored.
UK ties

29 (1) What counts as a “UK tie” depends on whether P was resident in the UK for
one or more of the 3 tax years preceding year X.

(2) If P was resident in the UK for one or more of those 3 tax years, each of the
following types of tie counts as a UK tie—

(a) afamily tie,

(b) anaccommodation tie,
(c) awork tie,

(d) a90-day tie, and

(e) acountry tie.

(3) Otherwise, each of the following types of tie counts as a UK tie—
(@) afamily tie,
(b) anaccommodation tie,
(c) awork tie, and
(d) a90-day tie.

(4) In order to have the requisite number of UK ties for year X, each tie of P’s
must be of a different type.
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Family tie

30 (1) P has afamily tie for year X if —

(@) in year X, a relevant relationship exists at any time between P and
another person, and

(b) that other person is someone who is resident in the UK for year X.

(2) Arelevant relationship exists at any time between P and another person if at
the time —

(@) P and the other person are husband and wife or civil partners and, in
either case, are not separated,

(b) P and the other person are living together as husband and wife or, if
they are of the same sex, as if they were civil partners, or

(c) the other person is a child of P’s and is under the age of 18.

(3) P does not have a family tie for year X by virtue of sub-paragraph (2)(c) if P
sees the child in the UK on fewer than 61 days (in total) in—

(@) yearX, or
(b) if the child turns 18 during year X, the part of year X before the day
on which the child turns 18.

(4) A day counts as a day on which P sees the child if P sees the child in person
for all or part of the day.

(5) “Separated” means separated —
(@) under an order of a court of competent jurisdiction,
(b) by deed of separation, or
(c) in circumstances where the separation is likely to be permanent.

31 (1) This paragraph applies in deciding for the purposes (only) of paragraph
30(1)(b) whether a person with whom P has a relevant relationship (a
“family member”) is someone who is resident in the UK for year X.

(2) A family tie based on the fact that a family member has, by the same token,
a relevant relationship with P is to be disregarded in deciding whether that
family member is someone who is resident in the UK for year X.

(3) A family member falling within sub-paragraph (4) is to be treated as being
not resident in the UK for year X if the number of days that he or she spends
in the UK in the part of year X outside term-time is less than 21.

(4) A family member falls within this sub-paragraph if he or she —
(@) isachild of P’s who is under the age of 18,
(b) is in full-time education in the UK at any time in year X, and

(c) is resident in the UK for year X but would not be so resident if the
time spent in full-time education in the UK in that year were
disregarded.

(5) In sub-paragraph (4)—

(@) references to full-time education in the UK are to full-time education
at a university, college, school or other educational establishment in
the UK, and

(b) the reference to the time spent in full-time education in the UK is to
the time spent there during term-time.
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(6) For the purposes of this paragraph, half-term breaks and other breaks when
teaching is not provided during a term are considered to form part of “term-
time”.

Accommodation tie

32 (1) P hasan accommodation tie for year X if —
(@) Phas a place to live in the UK,

(b) that place is available to P during year X for a continuous period of
at least 91 days, and

(c) P spends at least one night at that place in that year.

(2) If there is a gap of fewer than 16 days between periods in year X when a
particular place is available to P, that place is to be treated as continuing to
be available to P during the gap.

(3) Pis considered to have a “place to live” in the UK if —
(@) P’s home or at least one of P’s homes (if I has more than one) is in

the UK, or

(b) P has a holiday home or temporary retreat (or something similar) in
the UK, or

(c) accommodation is otherwise available to P where P can live when P
is in the UK.

(4) Accommodation may be “available” to I’ even if P holds no estate or interest
in it and even has no legal right to occupy it.

(5) If the accommodation is the home of a close relative of P’s, sub-paragraph
(1)(c) has effect as if for “at least one night” there were substituted “a total of
at least 16 nights”.

(6) A “close relative” is—
(@) aparentor grandparent,
(b) abrother or sister,
(c) achild aged 18 or over, or
(d) a grandchild aged 18 or over,

in each case, whether by blood or half-blood or by marriage or civil
partnership.

Work tie

33 (1) P hasawork tie for year X if P works in the UK for at least 40 days (whether
continuously or intermittently) in year X.

(2) For these purposes, P works in the UK for a day if P does more than 3 hours’
work in the UK on that day.

(3) If Pis an international transportation worker, P is assumed to do—
(@) more than 3 hours’ work in the UK on any day on which P starts an
international journey (as such a worker) that begins in the UK, and
(b) fewer than 3 hours’ work in the UK on any day on which P completes
an international journey (as such a worker) in the UK that began
overseas.
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(4) The assumptions in sub-paragraph (3)(a) and (b) apply regardless of how
late in the day the journey begins or, as the case may be, ends (even if it
begins or ends just before midnight).

(5) For the purposes of sub-paragraph (3)(a), it does not matter whether P
completes the journey on that same day.

(6) A day that falls within both paragraph (a) and paragraph (b) of sub-
paragraph (3) is to be treated as if it fell only within paragraph (a).

(7) In the case of an international journey to or from the UK that is undertaken
in stages —
(@) the day on which P “starts” or, as the case may be, “completes” the
journey is the day on which P starts or, as the case may be, completes
the stage of the journey that involves crossing the UK border, and

(b) accordingly, any day on which the stage of the journey undertaken
by P is a stage solely within the UK is to be counted separately (if it
lasts for more than 3 hours) as a day on which P does more than 3
hours’ work in the UK.

90-day tie

34 P has a 90-day tie for year X if P has spent more than 90 days in the UK in—
(@) the tax year preceding year X,
(b) the tax year preceding that tax year, or

(c) each of those tax years separately.

Country tie

35 (1) P has a country tie for year X if the country in which P meets the midnight
test for the greatest number of days in year X is the UK.

(2 If—
(@) P meets the midnight test for the same number of days in year X in
two or more countries, and

(b) that number is the greatest number of days for which P meets the
midnight test in any country in year X,

P has a country tie for year X if one of those countries is the UK.

(3) P meets the “midnight test” in a country for a day if P is present in that
country at the end of that day.

PART 3
SPLIT YEAR TREATMENT
Introduction

36 This Part of this Schedule —
(@) explains when, as respects an individual, a tax year is a split year,
(b) defines the overseas part and the UK part of a split year, and

(c) amends certain enactments to provide for special charging rules in
cases involving split years.



14 Consultation draft
Part 3 — Split year treatment

37 (1) The effect of a tax year being a split year is to relax the effect of paragraph
2(3) (which treats individuals who are UK resident “for” a tax year as being
UK resident at all times in that year).

(2) When and how the effect of paragraph 2(3) is relaxed is defined in the special
charging rules introduced by the amendments made by this Part.

(3) Subject to those special charging rules (and any other special charging rules
for split years that may be introduced in the future), nothing in this Part
alters an individual’s residence status for a tax year or affects his or her
liability to tax.

38 This Part—

(@) does not apply in determining the residence status of personal
representatives, and

(b) applies to only a limited extent in determining the residence status of
the trustees of a settlement (see section 475 of ITA 2007 and section
69 of TCGA 1992, as amended by this Part).

39 The existence of special charging rules for cases involving split years is not
intended to affect any question as to whether an individual would fall to be
regarded under double taxation arrangements as a resident of the UK.

Definition of a “split year”

40 (1) Asrespects anindividual, a tax year is a “split year” if —
(@) theindividual is resident in the UK for that year, and

(b) the circumstances of the case fall within Case 1, Case 2, Case 3, Case
4 or Case 5.

(2) The 5 Cases are described in paragraphs 41 to 45.

(3) In those paragraphs, the individual is referred to as “the taxpayer” and the
tax year as “the relevant year”.

(4) In applying Part 2 of this Schedule to those paragraphs, for “P” read “the
taxpayer”.

Case 1: starting full-time work overseas

41 (1) The circumstances of a case fall within Case 1 if they are as described in sub-
paragraphs (2) to (5).

(2) The taxpayer was resident in the UK for the previous tax year (whether or
not it was a split year).

(3) On a day in the relevant year, the taxpayer starts to work full-time overseas
for a period that continues to the end of the relevant year (whether or not it
also continues beyond that point).

(4) In the part of the relevant year beginning with that day —
(@) the number of days on which the taxpayer does more than 3 hours’
work in the UK does not exceed the permitted limit, and
(b) the number of days falling within sub-paragraph (6) does not exceed
the permitted limit.
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(5) The taxpayer is not resident in the UK for the next tax year because the
taxpayer meets the third automatic overseas test for that year (see paragraph

14).
ay falls within this sub-paragraph if —
6) A day falls within thi b-paragraph if
(a) itisa day spent by the taxpayer in the UK, but

(b) itisnota day thatis treated under paragraph 22(4) as a day spent by
the taxpayer in the UK.

e permitted limit is —
(7) The permitted limit i
(a) for sub-paragraph (4)(a), the number found by reducing 30 by the
appropriate number, and

(b) for sub-paragraph (4)(b), the number found by reducing 90 by the
appropriate number.

(8) The appropriate number is the result of —

B
A —_
“12

where —
“A”is—
(@) 30, for sub-paragraph (4)(a), or
(b) 90, for sub-paragraph (4)(b), and
“B” is the number of whole months in the part of the relevant year
before the day mentioned in sub-paragraph (3).

Case 2: accompanying spouse etc

42 (1) The circumstances of a case fall within Case 2 if they are as described in sub-
paragraphs (2) to (6).

(2) The taxpayer was resident in the UK for the previous tax year (whether or
not it was a split year).

(3) The taxpayer has a partner whose circumstances fall within Case 1 for the
relevant year.

(4) On a day in the relevant year, the taxpayer joins the partner overseas so they
can live together while the partner is working full-time overseas.

(5) In the part of the relevant year beginning with the deemed departure day —

(@) the taxpayer has no home in the UK at any time, or has homes in both
the UK and overseas but spends the greater part of the time living in
the overseas home, and

(b) the number of days that the taxpayer spends in the UK does not
exceed the permitted limit.

(6) The taxpayer is not resident in the UK for the next tax year.

(7) The deemed departure day is the later of —
(a) the day mentioned in sub-paragraph (4), and
(b) the day on which the partner starts to work full-time overseas.

(8) “The permitted limit” has the same meaning as it has in paragraph 41(4)(b).

(9) “Partner” means—
(@) ahusband or wife or civil partner,



16 Consultation draft
Part 3 — Split year treatment

(b) if the taxpayer and another person are living together as husband
and wife, that other person, or

(c) if the taxpayer and another person of the same sex are living together
as if they were civil partners, that other person.

Case 3: leaving the UK to live abroad

43 (1) The circumstances of a case fall within Case 3 if they are as described in sub-
paragraphs (2) to (7).

(2) The taxpayer was resident in the UK for the previous tax year (whether or
not it was a split year).

(3) At the start of the relevant year the taxpayer had one or more homes in the
UK but—

(@) there comes a day in the relevant year when P ceases to have any
home in the UK, and

(b) from then on, P has no home in the UK for the rest of that year.

(4) The circumstances of the case do not fall within Case 1 or Case 2 for the
relevant year.

(5) In the part of the relevant year beginning with the day mentioned in sub-
paragraph (3)(a), the taxpayer spends fewer than 16 days in the UK.

(6) The taxpayer is not resident in the UK for the next tax year.

(7) At the end of the period of 6 months beginning with the day mentioned in
sub-paragraph (3)(a), the taxpayer has a sufficient link with a country
overseas.

(8) The taxpayer has a “sufficient link” with a country overseas if and only if —
(a) the taxpayer is considered for tax purposes to be a resident of that
country in accordance with its domestic laws, or
(b) the taxpayer has been present in that country (in person) at the end
of each day of the 6-month period mentioned in sub-paragraph (7),
or
(c) the taxpayer’s only home is in that country or, if the taxpayer has
more than one home, they are all in that country.

Case 4: coming to live or work full-time in the UK

44 (1) The circumstances of a case fall within Case 4 if they are as described in sub-
paragraphs (2) to (5).

(2) The taxpayer was not resident in the UK for the previous tax year.

(3) Either or both of the following descriptions apply to the taxpayer —

(@) at the start of the relevant year, the taxpayer did not meet the only
home test, but there comes a day in the relevant year when that
ceases to be the case and the taxpayer then continues to meet the only
home test for the rest of that year, or

(b) ona day in the relevant year the taxpayer starts to work full-time in
the UK for a period that continues to the end of that year (whether or
not it also continues beyond that point).
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(4) For the part of the relevant year before that day (or the earliest of those days
if there is more than one), the taxpayer does not have sufficient UK ties.

(5) The taxpayer meets the second or third automatic UK test for the relevant
year (see paragraphs 8 and 9).

e “only home test” is met if —
6) Th ly h i if
(@) the taxpayer has only one home and that home is in the UK, or
(b) the taxpayer has more than one home and all of them are in the UK.

(7) Paragraphs 16 to 19 (and Part 2 of this Schedule so far as it relates to those
paragraphs) apply for the purposes of sub-paragraph (4) with the following
adjustments —

(@) references in those paragraphs and that Part to year X are to be read
as references to the part of the relevant year mentioned in sub-
paragraph (4), and

(b) each number of days mentioned in the first column of the Table in
paragraphs 17 and 18 is to be reduced by the appropriate number.

(8) The appropriate number is found by multiplying the number of days, in
each case, by —
A

12
where “A” is the number of whole months in the relevant year after the day
(or earliest day) mentioned in sub-paragraph (4).

Case 5: starting to have a home in the UK

45 (1) The circumstances of a case fall within Case 5 if they are as described in sub-
paragraphs (2) to (6).

(2) The taxpayer was not resident in the UK for the previous tax year.

(3) At the start of the relevant year, the taxpayer had no home in the UK but—
(a) there comes a day when, for the first time in that year, the taxpayer
does have a home in the UK, and

(b) from then on, the taxpayer continues to have a home in the UK for
the rest of that year and for the whole of the next tax year.

4) For the part of the relevant year before the day mentioned in sub-paragraph
p y y paragrap
(3)(a), the taxpayer does not have sufficient UK ties.

(5) The circumstances of the case do not fall within Case 4 for the relevant year.

(6) The taxpayer is resident in the UK for the next tax year and that tax year is
not a split year as respects the taxpayer.

(7) Paragraphs 16 to 19 (and Part 2 of this Schedule so far as it relates to those
paragraphs) apply for the purposes of sub-paragraph (4) with the following
adjustments —

(a) references in those paragraphs and that Part to year X are to be read
as references to the part of the relevant year mentioned in sub-
paragraph (4), and

(b) each number of days mentioned in the first column of the Table in
paragraphs 17 and 18 is to be reduced by the appropriate number.
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(8) The appropriate number is found by multiplying the number of days, in
each case, by —

A

12
where “A” is the number of whole months in the relevant year after the day
mentioned in sub-paragraph (3)(a).

General rules for construing Cases 1 to 5

46 (1) This paragraph applies for the purposes of paragraphs 41 to 45.

(2) A reference to “the previous tax year” is to the tax year preceding the
relevant year.

(3) A reference to “the next tax year” is to the tax year following the relevant
year.

(4) If calculation of the appropriate number results in a number of days that is
not a whole number, the appropriate number is to be rounded up or down
as follows —

(@) if the first figure after the decimal point is 5 or more, round the
appropriate number up to the nearest whole number,

(b) otherwise, round it down to the nearest whole number.
The overseas part and the UK part

47 (1) “The overseas part” of a split year is the part of that year —

(@) in Case 1, beginning with the day mentioned in paragraph 41(3),

(b) in Case 2, beginning with the deemed departure day as defined in
paragraph 42(7),

(c) in Case 3, beginning with the day mentioned in paragraph 43(3)(a),

(d) in Case 4, before the day (or earliest day) mentioned in paragraph
44(4), and

(e) in Case 5, before the day mentioned in paragraph 45(3)(a).

(2) “The UK part” of a split year is the part of that year that is not the overseas
part.

Special charging rules for employment income

48 ITEPA 2003 is amended as follows.

49 (1) Insection 15 (earnings for year when employee UK resident), for subsection
(1) substitute —

“(1) This section applies to general earnings for a tax year for which the
employee is UK resident except that, in the case of a split year, it does
not apply to any part of those earnings that is excluded.

(1A) General earnings are “excluded” if they —
(a) are attributable to the overseas part of the split year, and
(b) are neither—

(i) general earnings in respect of duties performed in the
United Kingdom, nor
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(ii) general earnings from overseas Crown employment
subject to United Kingdom tax.”

(2) After subsection (3) insert—

“(4) Any attribution required for the purposes of subsection (1A)(a) is to
be done on a just and reasonable basis.

(5) The following provisions of Chapter 5 of this Part apply for the

purposes of subsection (1A)(b) as for the purposes of section 27(2) —

(@) section 28 (which defines “general earnings from overseas
Crown employment subject to United Kingdom tax”), and

(b) sections 38 to 41 (which contain rules for determining the
place of performance of duties of employment).

(6) Subject to any provision made in an order under section 28(5) for the
purposes of subsection (1A)(b), provisions made in an order under
that section for the purposes of section 27(2) apply for the purposes
of subsection (1A)(b) too.”

50 In section 22 (chargeable overseas earnings for year when remittance basis
applies and employee outside section 26), for subsection (7) substitute —

“(7) Section 15(1) does not apply to general earnings within subsection
(1).’7

51 (1) Section 23 (calculation of “chargeable overseas earnings”) is amended as
follows.

(2) In subsection (3), for step 1 substitute —
“Step 1
Identify —
(@) in the case of a tax year that is not a split year, the full
amount of the overseas earnings for that year, and
(b) in the case of a split year, so much of the full amount

of the overseas earnings for that year as is attributable
to the UK part of the year.”

(3) In that subsection, in step 2, for “those earnings” substitute “the earnings
identified under step 1”.

(4) After that subsection insert—

“(4) Any attribution required for the purposes of step 1 or step 2 in
subsection (3) is to be done on a just and reasonable basis.”

52 (1) Section 24 (limit on chargeable overseas earnings where duties of associated
employment performed in UK) is amended as follows.

(2) After subsection (2) insert—

“(2A)  If the tax year is a split year as respects the employee, subsection (2)
has effect as if for “the aggregate earnings for that year from all the
employments concerned” there were substituted “so much of the
aggregate earnings for that year from all the employments concerned

29 99

as is attributable to the UK part of that year”.
(3) After subsection (3) insert—
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“(BA) Any attribution required for the purposes of subsection (2A) is to be
done on a just and reasonable basis.”

53 (1) Section 26 (foreign earnings for year when remittance basis applies and
employee meets section 26A requirement) is amended as follows.

(2) In subsection (1), for the words from “if the general earnings” to the end
substitute “if the general earnings meet all of the following conditions —

(@) they are neither —

(i) general earnings in respect of duties performed in the
United Kingdom, nor

(ii) general earnings from overseas Crown employment
subject to United Kingdom tax, and

(b) if the tax year is a split year as respects the employee, they are
attributable to the UK part of the year.”

(3) After subsection (5) insert—

“(5A) Any attribution required for the purposes of subsection (1)(b) is to be
done on a just and reasonable basis.”

(4) For subsection (6) substitute —

“(6) Section 15(1) does not apply to general earnings within subsection
(1)"’

54 (1) Section 329 (deduction from earnings not to exceed earnings) is amended as
follows.

(2) After subsection (1) insert—

“(1A) If the earnings from which a deduction allowed under this Part is
deductible include earnings that are “excluded” within the meaning
of section 15(1A) —

(@) the amount of the deduction allowed is a proportion of the
amount that would be allowed under this Part if the tax year
were not a split year, and

(b) that proportion is equal to the proportion that the part of the
earnings that is not “excluded” bears to the total earnings.”

(3) In subsection (2), after “those earnings” insert “(or, in a case within
subsection (1A), the part of those earnings that is not “excluded”).

(4) Insubsection (3), after “the earnings” insert “(or, in a case within subsection
(1A), the part of the earnings that is not “excluded”).

55 (1) Section 421E (income relating to securities: exclusions about residence etc) is
amended as follows.

(2) For subsection (1) substitute —

“(1) Chapters 2, 3 and 4 do not apply in relation to employment-related
securities if the acquisition occurs in a tax year that is not a split year
as respects the employee and —

(@) the earnings from the employment are not general earnings
to which section 15, 22 or 26 applies (earnings for year when
employee UK resident), or
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(b) had there been any earnings from the employment, they
would not have been general earnings to which any of those
sections applied.

(1A) Chapters 2, 3 and 4 do not apply in relation to employment-related
securities if the acquisition occurs in the UK part of a tax year that is
a split year as respects the employee and —
(@) the earnings from the employment attributable to that part of
the year are not general earnings to which section 15, 22 or 26
applies, or
(b) had there been any earnings from the employment
attributable to that part of the year, they would not have been
general earnings to which any of those sections applied.

(1B) Chapters 2, 3 and 4 do not apply in relation to employment-related
securities if the acquisition occurs in the overseas part of a tax year
that is a split year as respects the employee.”

(3) After subsection (2) insert—

“(2A) But Chapters 3A to 3D do apply in relation to employment-related
securities in relation to which they are disapplied by subsection (2)
if—

(@) the acquisition takes place in the overseas part of a tax year
that is a split year as respects the employee,

(b) the tax year is a split year because the circumstances of the
case fall within Case 1, Case 2 or Case 3 as described in Part 3
of Schedule 1 to FA 2013 (split year treatment: cases involving
departure from the United Kingdom), and

() had it not been a split year —

(i) the earnings from the employment at the time of the
acquisition (or some of them) would have been
general earnings to which section 15, 22 or 26 applied,
or

(ii) if there had been any earnings from the employment
at that time, they (or some of them) would have been
general earnings to which any of those sections
applied.”

56 In section 474 (cases where Chapter 5 of Part 7 does not apply), for
subsection (1) substitute —

“(1) This Chapter (apart from sections 473 and 483) does not apply in
relation to an employment-related securities option if the acquisition
occurs in a tax year that is not a split year as respects the employee
and —

(@) the earnings from the employment are not general earnings
to which section 15, 22 or 26 applies (earnings for year when
employee UK resident), or

(b) had there been any earnings from the employment, they
would not have been general earnings to which any of those
sections applied.

(1A) This Chapter (apart from sections 473 and 483) does not apply in
relation to an employment-related securities option if the acquisition
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occurs in the UK part of a tax year that is a split year as respects the
employee and —

(@) the earnings from the employment attributable to that part of
the year are not general earnings to which section 15, 22 or 26
applies (earnings for year when employee UK resident), or

ad there been any earnings from the employment

b) had th b y ings f h ploy.
attributable to that part of the year, they would not have been
general earnings to which any of those sections applied.

(1B) This Chapter (apart from sections 473 and 483) does not apply in
relation to an employment-related securities option if the acquisition
occurs in the overseas part of a tax year that is a split year as respects
the employee.”

57 (1) Section 55474 (residence issues) is amended as follows.
(2) For subsections (3) to (5) substitute —

“(3) Subsection (4) applies if the value of the relevant step, or a part of it,
is “for” —
(@) ataxyear for which A is non-UK resident, or
(b) atax year thatis a split year as respects A.

(4) The value, or the part of it, is to be reduced —

(@) in a case within subsection (3)(a), by so much of the value, or
the part of it, as is not in respect of UK duties, and

(b) in a case within subsection (3)(b), by so much of the value, or
the part of it, as is both —

(i) attributable to the overseas part of the tax year, and
(ii) notin respect of UK duties.

(5) The extent to which—
(@) the value, or the part of it, is not in respect of UK duties, or

(b) so much of the value, or the part of it, as is attributable to the
overseas part of the tax year is not in respect of UK duties,

is to be determined on a just and reasonable basis.”
(3) After subsection (5) insert—

“(BA) Any attribution required for the purposes of subsection (4)(b)(i) is to
be done on a just and reasonable basis.

(6B) “UK duties” means duties performed in the United Kingdom.”

58 In section 55476 (overlap with certain earnings), in subsection (1)(a), after
“UK resident” insert “(and, in the case of a tax year that is a split year as
respects A, are not “excluded” by virtue of section 15(1A)(a) and (b)(i))”.

59 In section 55479 (remittance basis: A is ordinarily UK resident), in
subsection (5) —
(a) in paragraph (b), after “that income” insert “(or of so much of it as is
attributable to the UK part of the relevant tax year, if it was a split
year as respects A)”, and

(b) in paragraph (c), after “tax year” insert “(or the UK part of it)

2

60 (1) Section 554710 (remittance basis: A is not ordinarily resident) is amended as
follows.
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(2) In subsection (1), for paragraph (a) substitute —

“(a) the value of the relevant step, or a part of it, is “for” a tax year
(“the relevant tax year”) as determined under section
55474,”.

(3) For subsection (2) substitute —

“(2) The overseas portion of (as the case may be) —
(@) A’s employment income by virtue of section 55472(1), or

(b) therelevant part of A’s employment income by virtue of that
section,

is “taxable specific income” in a tax year so far as the overseas portion
is remitted to the United Kingdom in that year.”

(4) After that subsection insert—

“(2A) “The overseas portion” of A’s employment income by virtue of
section 55472(1), or of the relevant part of that income, is so much of
that income, or of the relevant part of it, as is not in respect of UK
duties.

(2B) “UK duties” means duties performed in the United Kingdom.”

n subsection (3), for “this purpose” substitute “the purposes of this section”.
5) Insubsection (3), for “this purpose” substitute “the purp f this section”
(6) For subsection (4) substitute —

“(4) The extent to which—

(@) the employment income, or the relevant part of it, is not in
respect of UK duties, or

(b) somuch of the employment income, or of the relevant part of
it, as is attributable to the UK part of the relevant tax year is
not in respect of UK duties,

is to be determined on a just and reasonable basis.”
Special charging rules for pension income

61 (1) Section 575 of ITEPA 2003 (foreign pensions: taxable pension income) is
amended as follows.

(2) In subsection (1), after “subsections” insert “(1A),”.
(3) After that subsection insert—

“(1A) If the person liable for the tax under this Part is an individual and the
tax year is a split year as respects that individual, the taxable pension
income for the tax year is the full amount of the pension income
arising in the UK part of the year, subject to subsections (2) and (3)
and section 576A.”

(4) In subsection (2), after “tax year” insert “or, as the case may be, the UK part
of the tax year”.

Special charging rules for trading income

62 ITTOIA 2005 is amended as follows.

63 In section 6 (territorial scope of charge to tax), after subsection (2) insert—
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“(2A) If the tax year is a split year as respects a UK resident individual, this
section has effect as if, for the overseas part of that year, the
individual were non-UK resident.”

64 (1) Section 17 (effect of becoming or ceasing to be UK resident) is amended as
follows.

(2) For subsection (1) substitute —

“(1) This section applies if —
(@) an individual carries on a trade otherwise than in
partnership, and
(b) there is a change of residence.

(1A) For the purposes of this section there is a “change of residence” if —
(@) the individual becomes or ceases to be UK resident, or
(b) atax year is, as respects the individual, a split year.

(1B) The change of residence occurs —

(@) in a case falling within subsection (1A)(a), at the start of the
tax year for which the individual becomes or ceases to be UK
resident, and

(b) in a case falling within subsection (1A)(b), at the start of
whichever of the UK part or the overseas part of the tax year
is the later part.”

(3) In subsection (2), at the beginning insert “If this section applies and the
individual does not actually cease permanently to carry on the trade
immediately before the change of residence occurs,”.

65 In section 243 (post-cessation receipts: extent of charge to tax), after
subsection (5) insert—

“(6) If the tax year is a split year as respects a UK resident individual, this
section has effect as if, for the overseas part of that year, the
individual were non-UK resident.”

66 In section 849 (calculation of firm’s profits or losses), after subsection (3)
insert—

“(3A) For any tax year thatis a split year as respects the partner, this section
has effect as if the partner were non-UK resident in the overseas part
of the year.”

67 (1) Section 852 (carrying on by partner of notional trade) is amended as follows.
(2) For subsection (6) substitute —

“(6) If thereis a change of residence, the partner is treated as permanently
ceasing to carry on one notional trade when that change of residence
occurs and starting to carry on another immediately afterwards.”

(3) After subsection (7) insert—

“(8) Subsections (1A) and (1B) of section 17 apply for the purposes of
subsection (6).”

68 (1) Section 854 (carrying on by partner of notional business) is amended as
follows.
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(2) For subsection (5) substitute —

“(5) If thereis a change of residence, the partner is treated as permanently
ceasing to carry on one notional business when that change of
residence occurs and starting to carry on another immediately
afterwards.”

(3) After that subsection insert—

“(BA) Subsections (1A) and (1B) of section 17 apply for the purposes of
subsection (5).”

Special charging rules for property income

69 In section 270 of ITTOIA 2005 (profits of property businesses: income
charged), after subsection (2) insert—

“(3) If, as respects an individual carrying on an overseas property
business, the tax year is a split year —

(a) taxis charged under this Chapter on so much of the profits
referred to in subsection (1) as arise in the UK part of the tax
year, and

(b) the portion of the profits arising in the overseas part of the tax
year is, accordingly, not chargeable to tax under this Chapter.

(4) Indetermining how much of the profits arise in the UK part of the tax
year —
(@) determine first how much of the non-CAA profits arise in the
UK part by apportioning the non-CAA profits between the
UK part and the overseas part on a just and reasonable basis,
and
(b) then adjust the portion of the non-CAA profits arising in the
UK part by deducting any CAA allowances for the year and
adding any CAA charges for the year.

(5) Insubsection (4)—
“CAA allowances” means allowances treated under section 250
or 250A of CAA 2001 (capital allowances for overseas
property businesses) as an expense of the business;

“CAA charges” means charges treated under either of those
sections as a receipt of the business;

“non-CAA profits” means profits before account is taken of any
CAA allowances or CAA charges.”

Special charging rules for savings and investment income

70 Part 4 of ITTOIA 2005 (savings and investment income) is amended as
follows.
71 In section 368 (territorial scope of charges in respect of savings and

investment income), after subsection (2) insert—

“(2A) If income arising to an individual who is UK resident arises in the
overseas part of a split year, it is to be treated for the purposes of this
section as arising to a non-UK resident.”
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72

73

74

75

In section 465 (person liable for tax on gains from life insurance etc:
individuals), after subsection (1) insert—

“(1A) But if the tax year is a split year as respects the individual, the
individual is not liable for tax under this Chapter in respect of gains
arising in the overseas part of that year (subject to section 465B).”

In section 467 (person liable: UK resident trustees), in subsection (4), after
paragraph (a) insert—
“(aa) is UK resident but the gain arises in the overseas part of a tax
year that is, as respects the person who created the trusts, a
split year,”.

(1) Section 528 (reduction in amount charged under Chapter 9 of Part 4: non-UK
resident policy holders) is amended as follows.

(2) The amendments made by sub-paragraphs (3) to (5) apply to section 528 as
substituted by paragraph 3 of Schedule [ | to this Act, and have effect in
relation to policies and contracts in relation to which that section as so
substituted has effect.

(3) In subsection (1)(b), for the words from “on which” to the end substitute
“that are foreign days”.

(4) After subsection (1) insert—

“(1A) “Foreign days” are—
(@) days falling within any tax year for which the individual is
not UK resident, and

(b) days falling within the overseas part of any tax year that is a
split year as respects the individual.”

(5) Insubsection (3), in the definition of “A”, for “days falling within subsection
(1)(b)” substitute “foreign days”.

(6) The amendments made by sub-paragraphs (7) to (9) apply to section 528 as
in force immediately before the substitution mentioned in sub-paragraph (2)
so far as that section as so in force continues to have effect after the
substitution.

(7) Insubsection (1), for the words from “the policy holder” to the end substitute
“there are one or more days in the policy period that are foreign days.”

(8) After that subsection insert—

“(1A) “Foreign days” are—
(@) days on which the policy holder is not UK resident, and
(b) days falling within the overseas part of any tax year that is a

split year as respects the policy holder (if the policy holder is
an individual).”

(9) In subsection (3), in the definition of “A”, for the words from “on which” to
the end substitute “in the policy period that are foreign days, and”.

(1) Section 528A (reduction in amount charged on basis of non-UK residence of
deceased person), as inserted by paragraph 3 of Schedule [ ] to this Act, is
amended as follows.
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(2) In subsection (1)(b), for the words from “on which” to the end substitute
“that were foreign days”.

(3) In subsection (2)—

(@) inparagraph (b), for the words from “on which” to the end substitute
“that were foreign days, and”, and

(b) for Paragfaph (C), substitute —
“(c) the deceased died —

(i) in a tax year for which the deceased was UK
resident but not one that was a split year as
respects the deceased, or

(ii) in the UK part of a tax year that was a split
year as respects the deceased.”

(4) After that subsection insert—

“(2A) “Foreign days” are—
(@) days falling within any tax year for which the deceased was
not UK resident, and

(b) days falling within the overseas part of any tax year that was
a split year as respects the deceased.”

(5) In subsection (4), in the definition of “A”, for the words from “are days
falling” to the end substitute “were foreign days, and”.

76 (1) Section 536 (top slicing relieved liability: one chargeable event) is amended
as follows.

(2) The amendment made by sub-paragraph (3) applies to section 536 as
amended by paragraph 5 of Schedule [ ] to this Act, and has effect in
accordance with paragraph 7 of that Schedule.

(3) For subsection (7) substitute —

“(7) Ifinthe case of the individual the gain is reduced under section 528 —
(@) divide the number of foreign days in the material interest
period (as defined in that section) by 365,
(b) if the result is not a whole number, round it down to the
nearest whole number, and
(c) reduce N, for steps 1 and 3 in subsection (1), by the number
found by applying paragraphs (a) and (b).”

(4) The amendment made by sub-paragraph (5) applies to section 536 as in force
immediately before it is amended by paragraph 5 of Schedule [ ] to this Act,
so far as that section as so in force continues to have effect after it is so
amended.

(5) For subsection (7) substitute —

“(7) If the gain is from such a policy —
(@) divide the number of foreign days in the policy period (as
defined in section 528) by 365,
(b) if the result is not a whole number, round it down to the
nearest whole number, and
(c) reduce N, for steps 1 and 3 in subsection (1), by the number
found by applying paragraphs (a) and (b).”
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Special charging rules for miscellaneous income

77 In section 577 (territorial scope of charges in respect of miscellaneous
income), after subsection (2) insert—

“(2A) If income arising to an individual who is UK resident arises in the
overseas part of a split year, it is to be treated for the purposes of this
section as arising to a non-UK resident.”

Special charging rules for relevant foreign income charged on remittance basis

78 In section 832 of ITTOIA 2005 (relevant foreign income charged on
remittance basis), for subsection (2) substitute —

“(2) For any tax year for which the individual is UK resident, income tax
is charged on the full amount of so much (if any) of the relevant
foreign income as is remitted to the United Kingdom —

(@) in that year, or
(b) in the UK part of that year, if that year is a split year as
respects the individual.”

79 (1) Chapter 2 of Part 13 of ITA 2007 (transfer of assets abroad) is amended as
follows in consequence of the amendment made by the preceding
paragraph.

(2) In section 726 (non-UK domiciled individuals to whom remittance basis
applies), after subsection (4) insert—

“(®) In the application of section 832 of ITTOIA 2005 to the foreign
deemed income, subsection (2) of that section has effect with the
omission of paragraph (b).”

(3) In section 730 (non-UK domiciled individuals to whom remittance basis
applies), after subsection (4) insert—

“(5) In the application of section 832 of ITTOIA 2005 to the foreign
deemed income, subsection (2) of that section has effect with the
omission of paragraph (b).”

(4) In section 735 (non-UK domiciled individuals to whom remittance basis
applies), as substituted by Part 4 of Schedule [ ] to this Act, after subsection
() insert—

“(6) In the application of section 832 of ITTOIA 2005 to the foreign
deemed income, subsection (2) of that section has effect with the
omission of paragraph (b).”

Special charging rules for capital gains
80 TCGA 1992 is amended as follows.

81 (1) Section 2 (persons and gains chargeable to capital gains tax, and allowable
losses) is amended as follows.

(2) After subsection (1A) (inserted by Schedule [ | to this Act) insert—

“(1B) If the year is a split year as respects an individual, the individual is
not chargeable to capital gains tax in respect of any chargeable gains
accruing to the individual in the overseas part of that year.
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82

83

84

85

86

(1C) But subsection (1B)—

(@) does not apply to chargeable gains in respect of which the
individual would have been chargeable to capital gains tax
under section 10, had the individual been not resident in the
UK for the year, and

(b) is without prejudice to section 10A.”

(3) In subsection (2)—
(@) after “the year of assessment” insert “or, where subsection (1B)
applies, the UK part of that year”, and

(b) in paragraph (a), after “that year of assessment” insert “or that part
(as the case may be)”.

(1) Section 3A (reporting limits) is amended as follows.

(2) In subsection (1)—

(@) in paragraph (a), after “year of assessment” insert “or, if that year is
a split year as respects the individual, the UK part of that year”, and

(b) in paragraph (b), after “in that year” insert “or, as the case may be,
that part of the year”.

(3) Insubsection (2), after “year of assessment” insert “(or the UK part of such a
year)”.

(1) Section 12 (non-UK domiciled individuals to whom remittance basis
applies) is amended as follows.

(2) After subsection (2) insert—

“(2A) If that tax year is a split year as respects the individual, the
chargeable gains are treated as accruing to the individual in the part
of the year (the overseas part or the UK part) in which the foreign
chargeable gains are so remitted.”

(3) In subsection (3), after “that year” insert “or, where applicable, that part of
the year”.

In section 13 (attribution of gains to members of non-resident companies),
after subsection (3) insert—

“(3A) Subsection (2) does not apply in the case of a participator who is an
individual if —
(@) the tax year in which the chargeable gain accrues to the
company is a split year as respects the participator, and
(b) the chargeable gain accrues to the company in the overseas
part of that year.”

In section 16 (computation of losses), after subsection (3) insert—

“(3A) If the person is an individual and the year is a split year as respects
that individual, subsection (3) also applies to a loss accruing to the
individual in the overseas part of that year.”

In section 16ZB (individual who has made election under section 16ZA:
foreign chargeable gains remitted in tax year after tax year in which accrue),
in subsection (1)(c), after “tax year” insert “or a part of the applicable tax
year”.
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87 (1) Section 16ZC (individual who has made election under section 16ZA and to
whom remittance basis applies) is amended as follows.

(2) In subsection (3)—
(a) inparagraph (a), after “that year” insert “or, if that year is a split year
as respects the individual, in the UK part of that year”, and
(b) in paragraph (b), after “that year” insert “or they are so remitted in
that year but it is a split year as respects the individual and they are
so remitted in the overseas part of the year”.

(3) In subsection (7), in the definiton of “relevant allowable losses”, after “tax
year” insert “or a part of the tax year”.

88 In section 86 (attribution of gains to settlors with interest in non-resident or
dual resident settlements), in subsection (4)(a), after “the year” insert “or if,
as respects the settlor, the year is a split year, in the UK part of that year”.

89 In section 87 (non-UK resident settlements: attribution of gains to
beneficiaries), after subsection (6) insert—

“(7) If the relevant tax year is a split year as respects a beneficiary of the
settlement—

(@) the amount on which the beneficiary is chargeable to capital
gains tax by virtue of this section for that year (in respect of
the settlement) is a portion of the amount on which the
beneficiary would have been so chargeable if the relevant tax
year had not been a split year, and

(b) the portion is the portion attributable to the UK part of the
relevant tax year calculated on a time apportionment basis.”

90 (1) Paragraph 9 of Schedule 4C (transfers of value: attribution of gains to
beneficiaries) is amended as follows.

2) In sub-paragraph (1)—
paragrap
(@) for “sub-paragraphs (2) to (4)” substitute “sub-paragraphs (2) to (5)”,
an
(b) for “sub-paragraph (4)” substitute “sub-paragraph (4) or (5)”.

(3) After sub-paragraph (4) insert—

“(5) This sub-paragraph applies to a capital payment if (and to the
extent that) —

(@) the tax year in which it is received (or treated as received)
is a split year as respects the beneficiary receiving it, and

(b) it is received (or treated as received) by the beneficiary in
the overseas part of that year.”

Trustees of a settlement

91 In section 69 of TCGA 1992 (trustees of settlements), after subsection (2D)
insert—

“(2DA) A trustee who is resident in the United Kingdom for a tax year is to
be treated for the purposes of subsections (2A) and (2B) as if he or she
were not resident in the United Kingdom for that year if —

(@) the trustee is an individual,
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(b) the individual becomes or ceases to be a trustee of the
settlement during the tax year,

(c) thatyear is a split year as respects the individual, and

(d) in that year, the only period when the individual is a trustee
of the settlement falls wholly within the overseas part of the
year.

(2DB)  Subsection (2DA) is subject to subsection (2D) and, accordingly, an
individual who is treated under subsection (2DA) as not resident is,
in spite of that, to be regarded as resident whenever the individual
acts as mentioned in subsection (2D).”

92 In section 475 of ITA 2007 (residence of trustees), after subsection (6) insert —

“(7) Subsection (8) applies if —
(@) an individual becomes or ceases to be a trustee of the
settlement during a tax year,
(b) that year is a split year as respects the individual, and

(c) the only period in that year when the individual is a trustee
of the settlement falls wholly within the overseas part of the
year.

(8) Theindividual is to be treated for the purposes of subsections (4) and
(5) as if he or she had been non-UK resident for the year (and hence
for the period in that year when he or she was a trustee of the
settlement).

(9) But subsection (8) is subject to subsection (6) and, accordingly, an
individual who is treated under subsection (8) as having been non-
UK resident is, in spite of that, to be treated as UK resident whenever
the individual acts as mentioned in subsection (6).”

Definitions in enactments relating to income tax and CGT

93 (1) Section 288 of TCGA 1992 (interpretation) is amended as follows.

(2) In subsection (1), insert the following definition in the appropriate place —

““split year”, as respects an individual, means a tax year that, as
respects that individual, is a split year within the meaning of
Part 3 of Schedule 1 to the Finance Act 2013 (statutory
residence test: split year treatment);”.

(3) After subsection (1ZA) insert—

“(1ZB) A reference in this Act to “the overseas part” or “the UK part” of a
split year is to be read in accordance with Part 3 of Schedule 1 to the
Finance Act 2013 (statutory residence test: split year treatment).”

94 In Part 2 of Schedule 1 to ITEPA 2003 (index of defined expressions), insert
the following entries in the appropriate places —

“the overseas part section 989 of ITA 20077,

“split year section 989 of ITA 2007~
and
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“the UK part section 989 of ITA 2007”.

95 In Part 2 of Schedule 4 to ITTOIA 2005 (index of defined expressions), insert
the following entries in the appropriate places—

“the overseas part section 989 of ITA 2007,
“split year section 989 of ITA 20077,
and
“the UK part section 989 of ITA 2007”.
96 In section 989 of ITA 2007 (definitions for purposes of Income Tax Acts),

insert the following definitions in the appropriate places —

““the overseas part”, in relation to a split year, has the meaning
given in Part 3 of Schedule 1 to FA 2013 (statutory residence
test: split year treatment);”,
split year”, in relation to an individual, means a tax year that,
as respects that individual, is a split year within the meaning
of Part 3 of Schedule 1 to FA 2013 (statutory residence test:
split year treatment);”, and
““the UK part”, in relation to a split year, has the meaning given

in Part 3 of Schedule 1 to FA 2013 (statutory residence test:
split year treatment);”.

11313

97 In Schedule 4 to that Act (index of defined expressions), insert the following
entries in the appropriate places —

“the overseas part section 9897,

“split year section 9897, and

“the UK part section 989”.
PART 4

ANTI-AVOIDANCE

Introduction

98 This Part of this Schedule —

(@) explains when an individual is to be regarded for the purposes of
certain enactments as temporarily non-resident,

(b) defines the year of departure and the period of return for the
purposes of those enactments,

(c) makes consequential amendments to certain enactments containing
special rules for temporary non-residents, and

(d) inserts some more special rules for temporary non-residents in
certain cases.
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Meaning of temporarily non-resident

99 (1) Anindividual is to be regarded as “temporarily non-resident” if —
(@) the individual has sole UK residence for a residence period,

(b) immediately following that period (referred to as “period A”), one or
more residence periods occur for which the individual does not have
sole UK residence,

(c) atleast 4 out of the 7 tax years immediately preceding the year of
departure were either —

(i) ataxyear for which the individual had sole UK residence, or

(ii) a split year that included a residence period for which the
individual had sole UK residence, and

(d) the temporary period of non-residence is 5 years or less.

(2) Terms used in sub-paragraph (1) are defined below.
Residence periods

100 In relation to an individual, a “residence period” is —
(@) atax year that, as respects the individual, is not a split year, or

(b) the overseas part or the UK part of a tax year that, as respects the
individual, is a split year.

Sole UK residence

101 (1) An individual has “sole UK residence” for a residence period consisting of
an entire tax year if —

(@) theindividual is resident in the UK for that year, and

(b) there is no time in that year when the individual is Treaty non-
resident.

(2) An individual has “sole UK residence” for a residence period consisting of
part of a split year if —
(@) the residence period is the UK part of that year, and

(b) there is no time in that part of the year when the individual is Treaty
non-resident.

(3) An individual is “Treaty non-resident” at any time if at the time the
individual falls to be regarded as resident in a country outside the UK for the
purposes of double taxation arrangements having effect at the time.

Temporary period of non-residence

102 In relation to an individual, “the temporary period of non-residence” is the
period between —

(@) the end of period A, and

(b) the start of the next residence period after period A for which the
individual has sole UK residence.

Year of departure

103 “The year of departure” is the tax year consisting of or including period A.
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Period of return

104

“The period of return” is the first residence period after period A for which
the individual has sole UK residence.

Consequential amendments: income tax

105

In ITEPA 2003, for section 576 A substitute —

“576 ATemporary non-residents

(1)
(2)

3)

This section applies if a person is temporarily non-resident.

Any relevant withdrawals within subsection (3) are to be treated for
the purposes of section 575 as if they arose in the period of return.

A relevant withdrawal is within this subsection if —
(@) it is paid to the person in the temporary period of non-
residence, and
(b) ignoring this section, it is not chargeable to tax under this Part
(or would not be if a DTR claim were made in respect of it).

A “relevant withdrawal” is an amount paid under a relevant non-UK
scheme that—

(@) 1is paid to the person in respect of a flexible drawdown
arrangement relating to the person under the scheme, and

(b) would, if the scheme were a registered pension scheme, be
“income withdrawal” or “dependants’ income withdrawal”
within the meaning of paragraphs 7 and 21 of Schedule 28 to
FA 2004.

If section 809B, 809D or 809E of ITA 2007 (remittance basis) applies
to the person for the year of return, any relevant withdrawal within
subsection (3) that was remitted to the United Kingdom in the
temporary period of non-residence is to be treated as remitted to the
United Kingdom in the period of return.

This section does not apply to a relevant withdrawal if —
(@) itis paid to or in respect of a relieved member of the scheme
and is not referable to the member’s UK tax-relieved fund
under the scheme, or

(b) itis paid to or in respect of a transfer member of the scheme
and is not referable to the member’s relevant transfer fund
under the scheme.

Nothing in any double taxation relief arrangements is to be read as
preventing the person from being chargeable to income tax in respect
of any relevant withdrawal treated by virtue of this section as arising
in the period of return (or as preventing a charge to that tax from
arising as a result).

Part 4 of Schedule 1 to FA 2013 (statutory residence test: anti-
avoidance) explains —

(@) when a person is to be regarded as “temporarily non-
resident”, and

(b) what “the temporary period of non-residence” and “the
period of return” mean.
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(9) In this section—

“double taxation relief arrangements” means arrangements that
have effect under section 2(1) of TIOPA 2010;

“DTR claim” means a claim for relief under section 6 of that Act;

“flexible drawdown arrangement” means an arrangement to
which section 165(3A) or 167(2A) of FA 2004 applies;

“remitted to the United Kingdom” has the same meaning as in
Chapter Al of Part 14 of ITA 2007;

“the year of return” means the tax year that consists of or
includes the period of return.

(10) The following expressions have the meaning given in Schedule 34 to
FA 2004 —

“relevant non-UK scheme” (see paragraph 1(5));
“relieved member” (see paragraph 1(7));

“transfer member” (see paragraph 1(8));

“member’s UK tax-relieved fund” (see paragraph 3(2));
“member’s relevant transfer fund” (see paragraph 4(2)).”

106 In ITEPA 2003, for section 579CA substitute —
“579CA Temporary non-residents
(1) This section applies if a person is temporarily non-resident.

(2) Any relevant withdrawals within subsection (3) are to be treated for
the purposes of section 579B as if they accrued in the period of
return.

(3) A relevant withdrawal is within this subsection if —
(a) it is paid to the person in the temporary period of non-
residence, and
(b) ignoring this section, it is not chargeable to tax under this Part
(or would not be if a DTR claim were made in respect of it).

(4) A “relevant withdrawal” is any income withdrawal or dependants’
income withdrawal paid to the person under a registered pension
scheme in respect of a flexible drawdown arrangement relating to
the person under the scheme.

(5) Nothing in any double taxation relief arrangements is to be read as
preventing the person from being chargeable to income tax in respect
of any relevant withdrawal treated by virtue of this section as
accruing in the period of return (or as preventing a charge to that tax
from arising as a result).

(6) Part 4 of Schedule 1 to FA 2013 (statutory residence test: anti-
avoidance) explains —

(@) when a person is to be regarded as “temporarily non-
resident”, and

(b) what “the temporary period of non-residence” and “the
period of return” mean.

(7) In this section—

“double taxation relief arrangements” means arrangements that
have effect under section 2(1) of TIOPA 2010;
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“DTR claim” means a claim for relief under section 6 of that Act;

“flexible drawdown arrangement” means an arrangement to
which section 165(3A) or 167(2A) of FA 2004 applies.”

107 In ITTOIA 2005, for section 832A substitute —
“832A Section 832: temporary non-residents
(1) This section applies if an individual is temporarily non-resident.

(2) Treat any of the individual’s relevant foreign income within
subsection (3) that is remitted to the United Kingdom in the
temporary period of non-residence as remitted to the United
Kingdom in the period of return.

(3) Relevant foreign income is within this subsection if —

(@) it is relevant foreign income for the UK part of the year of
departure or an earlier tax year, and

(b) section 832 applies to it.

(4) Any apportionment required for the purposes of subsection (3)(a) is
to be done on a just and reasonable basis.

() Nothing in any double taxation relief arrangements is to be read as
preventing the individual from being chargeable to income tax in
respect of any relevant foreign income treated by virtue of this
section as remitted to the United Kingdom in the period of return (or
as preventing a charge to that tax from arising as a result).

(6) Part 4 of Schedule 1 to FA 2013 (statutory residence test: anti-
avoidance) explains —

(@) when an individual is to be regarded as “temporarily non-
resident”, and

(b) what “the temporary period of non-residence” and “the
period of return” mean.

(7) In this section, “double taxation relief arrangements” means
arrangements that have effect under section 2(1) of TIOPA 2010.”

Consequential amendments: capital gains tax

108 In TCGA 1992, for section 10A substitute —
“10A Temporary non-residents

(1) This section applies if an individual (“the taxpayer”) is temporarily
non-resident.

(2) The taxpayer is chargeable to capital gains tax as if gains and losses
within subsection (3) were chargeable gains or, as the case may be,
losses accruing to the taxpayer in the period of return.

(3) The gains and losses within this subsection are —
(@) chargeable gains and losses that accrued to the taxpayer in
the temporary period of non-residence,
(b) chargeable gains that would be treated under section 13 as
having accrued to the taxpayer in that period if the residence
assumption were made,
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(10)

(c) losses that would be allowable in the taxpayer’s case under
section 13(8) in that period if that assumption were made,
and

(d) chargeable gains that would be treated under section 86 as
having accrued to the taxpayer in a tax year falling wholly in
that period if the taxpayer had been resident in the United
Kingdom for that year.

The residence assumption is —

(@) that the taxpayer had been resident in the United Kingdom
for the tax year in which the gain or loss accrued to the
company, or

(b) if that tax year was a split year as respects the taxpayer, that
the gain or loss had accrued to the company in the UK part of
it.

But—

(@) againisnot within subsection (3) if, ignoring this section, the

taxpayer is chargeable to capital gains tax in respect of it (and

could not cease to be so chargeable by making a claim under
section 6 of TIOPA 2010), and

(b) aloss is not within subsection (3) if the test in paragraph (a)
would be met if it were a gain.

Subsection (2) is subject to sections I0AA and 86A.

The reference in subsection (3)(c) to losses that would be allowable in
the taxpayer’s case is a reference to so much of sum A as does not
exceed sum B, where —

“sum A” is the aggregate of the losses that would have been
available in accordance with section 13(8) for reducing gains
accruing to the taxpayer by virtue of section 13 in the relevant
tax year if the residence assumption were made, and

“sum B” is the amount of the gains that would have accrued to
the taxpayer by virtue of that section in that tax year if that
assumption were made.

If section 809B, 809D or 809E of ITA 2007 (remittance basis) applies
to the taxpayer for the year of return, any foreign chargeable gains
falling within subsection (3) by virtue of paragraph (a) of that
subsection that were remitted to the United Kingdom at any time in
the temporary period of non-residence are to be treated as remitted
to the United Kingdom in the period of return.

Part 4 of Schedule 1 to the Finance Act 2013 (statutory residence test:
anti-avoidance) explains —

(@) when an individual is to be regarded as “temporarily non-
resident”, and

(b) what “the temporary period of non-residence” and “the
period of return” mean.

In this section—
“foreign chargeable gains” has the meaning given by section
12(4);
“remitted to the United Kingdom” has the same meaning as in
Chapter Al of Part 14 of ITA 2007;
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“the year of return” means the tax year that consists of or
includes the period of return.

10AA Section 10A: supplementary

(1)

Section 10A(2) does not apply to a gain or loss accruing on the
disposal by the taxpayer of an asset if —
(@) the asset was acquired by the taxpayer in the temporary
period of non-residence,

(b) it was so acquired otherwise than by means of a relevant
disposal that by virtue of section 58, 73 or 258(4) is treated as
having been a disposal on which neither a gain nor a loss
accrued,

(c) the asset is not an interest created by or arising under a
settlement, and

(d) the amount or value of the consideration for the acquisition
of the asset by the taxpayer does not fall, by reference to any

relevant disposal, to be treated as reduced under section
23(4)(b) or (5)(b), 152(1)(b), 153(1)(b), 162(3)(b) or 247(2)(b) or
3) (D).

“Relevant disposal” means a disposal of an asset acquired by the
person making the disposal at a time when that person was resident
in the United Kingdom and was not Treaty non-resident.

Subsection (1) does not apply if —

(@) the gain is one that (ignoring section 10A) would fall to be
treated by virtue of section 116(10) or (11), 134 or 154(2) or (4)
as accruing on the disposal of the whole or part of another
asset, and

(b) that other asset meets the requirements of paragraphs (a) to
(d) of subsection (1), but the asset in respect of which the gain
actually accrued or would actually accrue does not.

Nothing in any double taxation relief arrangements is to be read as
preventing the taxpayer from being chargeable to capital gains tax in
respect of any chargeable gains treated under section 10A as
accruing to the taxpayer in the period of return (or as preventing a
charge to that tax from arising as a result).

Nothing in any enactment imposing any limit on the time within
which an assessment to capital gains tax may be made prevents any
assessment for the year of departure from being made in the
taxpayer’s case at any time before the end of the second anniversary
of the 31 January next following the year of return (as defined in
section 10A).”

109 For section 86A of TCGA 1992 substitute —

“86A Attribution of gains to settlor in section 10A cases

(1)

Subsection (3) applies if —

(@) chargeable gains of an amount equal to the amount referred
to in section 86(1)(e) for a tax year (“year A”) are treated
under section 10A as accruing to a settlor under section 86 in
the period of return,
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(b) there are amounts on which beneficiaries of the settlement
are charged to tax under section 87 or 89(2) for one or more
tax years, each of which is earlier than the year of return, and

(c) those amounts are in respect of matched capital payments
received by the beneficiaries.

A “matched” capital payment is a capital payment, all or part of
which is matched under section 87A with the section 2(2) amount for
year A.

The amount of the chargeable gains mentioned in subsection (1)(a)
for year A that are treated under section 10A as accruing to the settlor
under section 86 in the period of return is to be reduced by the
appropriate amount.

The appropriate amount is—

(@) the sum of the amounts mentioned in subsection (1)(c) to the
extent that the matched capital payments are matched under
section 87A with the section 2(2) amount for year A, or

(b) if the property comprised in the settlement has at any time
included property not originating from the settlor, so much
(if any) of that sum as, on a just and reasonable
apportionment, is properly referable to the settlor.

If a reduction falls to be made under subsection (3) for the year of
return, the deduction to be made in accordance with section 87(4)(b)
for the settlement for that year must not be made until —

(@) all the reductions to be made under subsection (3) for that
year for each settlor have been made, and

(b) those reductions are to be made starting with the year
immediately preceding the year of return and working
backwards.

Subsection (7) applies if, with respect to year A, an amount remains
to be treated under section 10A as accruing to any of the settlors in
the period of return after having made the reductions under
subsection (3) with respect to year A.

The aggregate of the amounts remaining to be so treated (for all of
the settlors) is to be applied in reducing so much of the section 2(2)
amount for year A as has not already been matched with a capital
payment under section 87A for any year prior to the year of return
(but not so as to reduce the section 2(2) amount below zero).

In this section—

(@) “the settlement” means the settlement in relation to which the
settlor mentioned in subsection (1)(a) is a settlor,

(b) areference to “the settlors” or “each settlor” is to the settlors
or each settlor in relation to the settlement,

(c) “period of return” and “year of return” have the same
meanings as in section 10A, and

(d) paragraph 8 of Schedule 5 applies in construing the reference
to property originating from the settlor.”
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110 In section 96 (payment by and to companies), in subsection (9A), for the
words from “which in his case” to the end substitute “for which he or she
was not so resident if —

(@) section 10A applies to him or her, and
(b) the year falls within the temporary period of non-residence.”.

111 (1) Section 279B (deferred unascertainable consideration: supplementary
provisions) is amended as follows.

(2) In subsection (7), for “year of return” substitute “period of return”.
(3) In subsection (8)(a) and (b), for “year” substitute “period”.

112 (1) Schedule 4C (transfers of value: attribution of gains to beneficiaries) is
amended as follows.

(2) In paragraph 6(1)(b), for “year of return” substitute “period of return”.

(3) In sub-paragraph (1) of paragraph 12—
(@) for paragraph (a) substitute —

“(a) by virtue of section 10A, an amount of chargeable
gains within section 86(1)(e) that accrued in a tax
year (“year A”) to the trustees of a settlement
would be treated as accruing to a person (“the
settlor”) in the period of return, and”, and

(b) in paragraph (b), for “the intervening year” substitute “year A”.

(4) Insub-paragraph (2) of paragraph 12, for “year of return” substitute “period
of return”.

(5) In paragraph 12A(1)—
(a) for “year of return” substitute “period of return”, and

(b) for “an intervening year” substitute “the temporary period of non-
residence”.

New special rule: lump sum payments under pension schemes etc

113 ITEPA 2003 is amended as follows.

114 In Chapter 2 of Part 6 (employer-financed retirement benefits), after section
394 insert—

“394ATemporary non-residents
(1) This section applies if an individual is temporarily non-resident.

(2) Any benefits within subsection (3) are to be treated for the purposes
of section 394(1) as if they were received by the individual in the
period of return.

(3) A benefit is within this subsection if —
(@) this Chapter applies to it,
(b) itisin the form of a lump sum,

(c) it is received by the individual in the temporary period of
non-residence, and

(d) ignoring this section—
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(i) no charge to tax arises by virtue of section 394(1) in
respect of it, but

(ii) such a charge would arise if the existence of any
double taxation relief arrangements were
disregarded.

(4) Subsection (3)(d)(i) includes a case where the charge could be
prevented by making a DTR claim, even if no claim is in fact made.

(5) Subsection (2) does not affect the operation of section 394(1A) (and,
accordingly, “the relevant year” for the purposes of section 394(1A)
remains the tax year in which the benefit is actually received).

(6) Nothing in any double taxation relief arrangements is to be read as
preventing the individual from being chargeable to income tax in
respect of any benefit treated by virtue of this section as received in
the period of return (or as preventing a charge to that tax from
arising as a result).

(7) Part 4 of Schedule 1 to FA 2013 (statutory residence test: anti-
avoidance) explains —

(@) when an individual is to be regarded as “temporarily non-
resident”, and

(b) what “the temporary period of non-residence” and “the
period of return” mean.

(8) In this section—

“double taxation relief arrangements” means arrangements that
have effect under section 2(1) of TIOPA 2010;

“DTR claim” means a claim for relief under section 6 of that
Act.”

115 In Chapter 2 of Part 7A (employment income provided through third
parties: treatment of relevant step for income tax purposes), after section
55474 insert—

“55474A Temporary non-residents
(1) This section applies if A is temporarily non-resident.

(2) Any relevant step within subsection (3) is to be treated for the
purposes of section 55472 as if it were taken in the period of return.

(3) A relevant step is within this subsection if —
(@) it is the payment of a lump sum to a relevant person (see

section 554C(2)),

(b) the lump sum is a relevant benefit provided under a relevant
scheme,

(c) the step is taken in the temporary period of non-residence,
and

(d) ignoring this section—
(i) no charge to tax arises by virtue of section 55472 by
reason of the step, but
(if) such a charge would arise if the existence of any
double taxation relief arrangements were
disregarded.



42 Consultation draft
Part 4 — Anti-avoidance

(4) Subsection (3)(d)(i) includes a case where the charge could be
prevented by making a DTR claim, even if no claim is in fact made.

(6) Nothing in any double taxation relief arrangements is to be read as
preventing A from being chargeable to income tax in respect of any
relevant step treated by virtue of this section as taken in the period
of return (or as preventing a charge to that tax from arising as a
result).

(6) Part 4 of Schedule 1 to FA 2013 (statutory residence test: anti-
avoidance) explains —

(@) when an individual is to be regarded as “temporarily non-
resident”, and

(b) what “the temporary period of non-residence” and “the
period of return” mean.

(7) In this section—

“double taxation relief arrangements” means arrangements that
have effect under section 2(1) of TIOPA 2010;

“DTR claim” means a claim for relief under section 6 of that Act;

“relevant benefit” has the same meaning as in Chapter 2 of Part
6;

“relevant scheme” means an employee-financed retirement
benefits scheme (within the meaning of that Chapter) or a
superannuation fund to which section 615(3) of ICTA
applies.”

116 In that Chapter, after section 554711 insert—
“554Z11A Temporary non-residents
(1) This section applies if A is temporarily non-resident.

(2) Any amount within subsection (3) is to be treated for the purposes of
section 5547Z9(2) or (as the case may be) 554710(2) as if it were
remitted to the United Kingdom in the period of return.

(3) An amount is within this subsection if —
(@) it is all or part of a relevant benefit provided to a relevant
person (see section 554C(2)) under a relevant scheme,
(b) itis provided in the form of the lump sum,
(c) itisremitted to the United Kingdom in the temporary period
of non-residence, and
(d) ignoring this section—
(i) nocharge to tax arises by virtue of section 554Z9(2) or
554710(2) in respect of it, but
(ii) such a charge would arise by virtue of one of those
sections if the existence of any double taxation relief
arrangements were disregarded.

(4) Subsection (3)(d)(i) includes a case where the charge could be
prevented by making a DTR claim, even if no claim is in fact made.

() Nothing in any double taxation relief arrangements is to be read as
preventing A from being chargeable to income tax in respect of any
income treated by virtue of this section as remitted to the United



Consultation draft 43
Part 4 — Anti-avoidance

Kingdom in the period of return (or as preventing a charge to that tax
from arising as a result).

(6) Part 4 of Schedule 1 to FA 2013 (statutory residence test: anti-
avoidance) explains —

(@) when an individual is to be regarded as “temporarily non-
resident”, and

(b) what “the temporary period of non-residence” and “the
period of return” mean.

(7) In this section—

“double taxation relief arrangements” means arrangements that
have effect under section 2(1) of TIOPA 2010;

“DTR claim” means a claim for relief under section 6 of that Act;

“relevant benefit” has the same meaning as in Chapter 2 of Part
6;

“relevant scheme” means an employee-financed retirement
benefits scheme (within the meaning of that Chapter) or a
superannuation fund to which section 615(3) of ICTA applies;

“remitted to the United Kingdom” has the same meaning as in
Chapter Al of Part 14 of ITA 2007.”

117 In that Chapter, in section 554712 (relevant step taken after A’s death etc),
after subsection (8) insert—

“(9) Section 5547Z4A and section 554Z11A apply for the purposes of
subsection (4) as for the purposes of section 554Z2 and section
55479(2) or 554710(2) respectively (reading references in sections
55474 A and 554Z11A to “A” as references to “the relevant person”).

(10) But those sections do not apply for the purposes of subsection (4) if

the relevant person’s temporary period of non-residence began
before A died.”

118 In Chapter 3 of Part 9 (United Kingdom pensions: general rules), after
section 572 insert—

“572ATemporary non-residents
(1) This section applies if an individual is temporarily non-resident.

(2) Any pension within subsection (3) is to be treated for the purposes of
section 571 as if it accrued in the period of return.

(3) A pension is within this subsection if —
(@) section 569 applies to it,
(b) itisin the form of a lump sum,
(c) 1itaccrued in the temporary period of non-residence, and
(d) ignoring this section—
(i) itis not chargeable to tax under this Chapter, but

(ii) it would be so chargeable if the existence of any
double taxation relief arrangements were
disregarded.

(4) Subsection (3)(d)(i) includes a case where the charge could be
prevented by making a DTR claim, even if no claim is in fact made.
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() Nothing in any double taxation relief arrangements is to be read as
preventing the individual from being chargeable to income tax in
respect of any pension treated by virtue of this section as accruing in
the period of return (or as preventing a charge to that tax from
arising as a result).

(6) Part 4 of Schedule 1 to FA 2013 (statutory residence test: anti-
avoidance) explains —

(@) when an individual is to be regarded as “temporarily non-
resident”, and

(b) what “the temporary period of non-residence” and “the
period of return” mean.

(7) In this section—

“double taxation relief arrangements” means arrangements that
have effect under section 2(1) of TIOPA 2010;

“DTR claim” means a claim for relief under section 6 of that
Act.”

119 (1) In Chapter 1 of Part 11 (pay as you earn: introduction), section 683 is
amended as follows.

(2) After subsection (3) insert—

“(3ZA) “PAYE employment income” for a tax year does not include any
taxable specific income treated as paid or received in that tax year by
section 394A or 55474A (temporary non-residents).”

(3) For subsection (3B) substitute —

“(3B) “PAYE pension income” for a tax year does not include any taxable
pension income that is treated as accruing in that tax year by section
572A or 579CA (temporary non-residents).”

New special rule: distributions to participators in close companies etc

120 Part 4 of ITTOIA 2005 (savings and investment income) is amended as
follows.

121 In Chapter 4 (dividends from non-UK resident companies), after section 408
insert—

“Anti-avoidance
408A Temporary non-residents
(1) This section applies if an individual is temporarily non-resident.

(2) Dividends within subsection (3) are to be treated for the purposes of
this Chapter as if they were received by the individual, or as if the
individual became entitled to them, in the period of return.

(3) A dividend is within this subsection if —
(@) the individual receives or becomes entitled to it in the
temporary period of non-residence,
(b) itisa dividend of a company that would be a close company
if the company were UK resident,
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(4)

(10)

(c) the individual receives or becomes entitled to it by virtue of
being at a relevant time —

(i) amaterial participator in the company, or

(ii) anassociate of a material participator in the company,
and

(d) ignoring this section, the individual —

(i) 1isnotliable for tax under this Chapter in respect of the
dividend, but

(i) would have been so liable if the individual had
received the dividend, or become entitled to it, in the
period of return.

For the purposes of subsection (3) —

(@) “associate” and “participator” have the same meanings as in
Part 10 of CTA 2010 (see sections 448 and 454),

(b) a “material participator” is a participator who has a material
interest in the company, as defined in section 457 of that Act,

(c) a “relevant time” is any time in the UK part of the year of
departure or in one or more of the 3 tax years preceding that
year, and

(d) paragraph (d)(i) includes a case where the individual could
be relieved of liability on the making of a claim under section
6 of TIOPA 2010 (double taxation relief), even if no claim is in
fact made.

If section 809B, 809D or 809E of ITA 2007 (remittance basis) applies
to the individual for the year of return, any dividend within
subsection (3) that was remitted to the United Kingdom in the
temporary period of non-residence is to be treated as remitted to the
United Kingdom in the period of return.

This section does not apply to a dividend within subsection (3) to the
extent that it is paid in respect of post-departure trade profits.

“Post-departure trade profits” are —

(a) trade profits of the company arising in an accounting period
that begins after the start of the temporary period of non-
residence, and

(b) so much of any trade profits of the company arising in an
accounting period that straddles the start of that temporary
period as is attributable (on a just and reasonable basis) to a
time after the start of that temporary period.

The extent to which a dividend is paid in respect of post-departure
trade profits is to be determined on a just and reasonable basis.

Nothing in any double taxation relief arrangements is to be read as
preventing the individual from being chargeable to income tax by
virtue of this section (or as preventing a charge to income tax from
arising as a result).

If section 406 or 407 applies, references in this section to a dividend
being received by the individual are to a cash dividend being paid
over to the individual or (as the case may be) a dividend being
treated as paid to the individual.
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(11) Part 4 of Schedule 1 to FA 2013 (statutory residence test: anti-
avoidance) explains —

(@) when an individual is to be regarded as “temporarily non-
resident”, and

(b) what “the temporary period of non-residence”, “the year of
departure” and “the period of return” mean.

(12) In this section—
“double taxation relief arrangements” means arrangements that
have effect under section 2(1) of TIOPA 2010;
“remitted to the United Kingdom” has the meaning given in
Chapter A1 of Part 14 of ITA 2007;

“year of return” means the tax year consisting of or including
the period of return.”

122 In Chapter 6 (release of loan to participator in close company), after section
420 insert —

“420ATemporary non-residents
(1) This section applies if an individual is temporarily non-resident.

(2) Debts within subsection (3) are to be treated for the purposes of this
Chapter as if they had been released or written off in the period of
return.

(3) A debt is within this subsection if —

(@) it is the debt, or a part of the debt, in respect of a loan or
advance made by a company to the individual,

(b) it is released or written off in the temporary period of non-
residence, and

(c) ignoring this section, the individual —

(i) isnotliable for tax under this Chapter in respect of the
release or write-off, but

(i) would have been so liable, had the release or write-off
taken place in the period of return.

(4) For the purposes of subsection (3) —
(@) “associate” and “participator” have the same meanings as in
Part 10 of CTA 2010 (see sections 448 and 454), and
(b) paragraph (c)(i) includes a case where the individual could
be relieved of liability on the making of a claim under section
6 of TIOPA 2010 (double taxation relief), even if no claim is in
fact made.

(5) Nothing in any double taxation relief arrangements is to be read as
preventing the individual from being chargeable to income tax by
virtue of this section (or as preventing a charge to that tax from
arising as a result).

(6) Part 4 of Schedule 1 to FA 2013 (statutory residence test: anti-
avoidance) explains —

(@) when an individual is to be regarded as “temporarily non-
resident”, and

(b) what “the temporary period of non-residence” and “the
period of return” mean.
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(7) In this section, “double taxation relief arrangements” means
arrangements having effect under section 2(1) of TIOPA 2010.”

123 In Chapter 8 of Part 5 of that Act (income not otherwise charged), after
section 689 insert —

“689ATemporary non-residents
(1) This section applies if an individual is temporarily non-resident.

(2) Distributions within subsection (3) are to be treated for the purposes
of this Chapter as if they had been received by the individual, or as
if the individual had become entitled to them, in the period of return.

(3) A distribution is within this subsection if —

(@) the individual receives or becomes entitled to it in the
temporary period of non-residence,

(b) it is a distribution of a company that is a close company or
that would be a close company if the company were UK
resident,

(c) theindividual receives or becomes entitled to the distribution
by virtue of being at a relevant time —

(i) amaterial participator in the company, or

(ii) anassociate of a material participator in the company,
and

(d) ignoring this section, the individual —
(i) 1isnotliable for tax under this Chapter in respect of the
distribution, but

(i) would have been so liable if the individual had
received the distribution, or become entitled to it, in
the period of return.

(4) For the purposes of subsection (3) —

(@) “associate” and “participator” have the same meanings as in
Part 10 of CTA 2010 (see sections 448 and 454),

(b) a “material participator” is a participator who has a material
interest in the company, as defined in section 457 of that Act,

(c) a “relevant time” is any time in the UK part of the year of
departure or in one or more of the 3 tax years preceding that
year, and

(d) paragraph (d)(i) includes a case where the individual could
be relieved of liability on the making of a claim under section
6 of TIOPA 2010 (double taxation relief), even if no claimis in
fact made.

(5) If section 809B, 809D or 809E of ITA 2007 (remittance basis) applies
to the individual for the year of return, any distribution within
subsection (3) that is relevant foreign income and is remitted to the
United Kingdom in the temporary period of non-residence is to be
treated as remitted to the United Kingdom in the period of return.

(6) Nothing in any double taxation relief arrangements is to be read as
preventing the individual from being chargeable to income tax by
virtue of this section (or as preventing a charge to that tax from
arising as a result).
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(7) Part 4 of Schedule 1 to FA 2013 (statutory residence test: anti-
avoidance) explains —

(@) when an individual is to be regarded as “temporarily non-
resident”, and

(b) what “the temporary period of non-residence”, “the year of
departure” and “the period of return” mean.

(8) In this section—

“double taxation relief arrangements” means arrangements that
have effect under section 2(1) of TIOPA 2010;

“remitted to the United Kingdom” has the meaning given in
Chapter A1 of Part 14 of ITA 2007;

“year of return” means the tax year consisting of or including
the period of return.”

124 In Chapter 1 of Part 14 of ITA 2007 (limits on liability to income tax of non-
UK residents), after section 812 insert—

“812ATemporary non-residents

(1) This section applies if —

(@) anindividual is temporarily non-resident,

(b) theindividual’s liability to income tax for a tax year is limited
under section 811,

(c) that tax year (“the non-resident year”) falls within the
temporary period of non-residence, and

(d) the individual’s income for that tax year includes relevant
investment income.

(2) The total income (see Step 1 of the calculation in section 23) on which
the individual is charged to income tax for the year of return is to be
increased by an amount equal to the amount of that relevant
investment income.

(3) But the notional UK tax on that relevant investment income is to be
allowed as a credit against the individual’s liability to income tax for
the year of return under Step 6 of the calculation in section 23.

(4) Income is “relevant investment income” if —

(a) itischargeable under Chapter 3 or 5 of Part 4 of ITTOIA 2005
(dividends etc from UK resident companies and stock
dividends from UK resident companies),

(b) the distributing company is a close company, and

(c) the income arises or is treated as arising to the individual
because the individual was at a relevant time —

(i) amaterial participator in that company, or
(ii) anassociate of a material participator in the company.

(5) But income within subsection (4) in the form of a cash or stock
dividend is not “relevant investment income” to the extent that the
dividend is paid, or the share capital is issued, in respect of post-
departure trade profits.

(6) “Post-departure trade profits” are —
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(a) trade profits of the distributing company arising in an
accounting period that begins after the start of the temporary
period of non-residence, and

(b) so much of any trade profits of the distributing company
arising in an accounting period that straddles the start of that
temporary period as is attributable (on a just and reasonable
basis) to a time after the start of that temporary period.

(7) The “notional UK tax” on relevant investment income is —

(@) the total of any sums in respect of that income that were
included within amount A in determining the limit under
section 811, less

(b) any credit for foreign tax paid in respect of that income that
was allowed under Chapter 2 of Part 2 of TIOPA 2010 against
the individual’s liability to income tax for the non-resident
year.

(8) The following matters are to be determined on a just and reasonable
basis —
(@) the extent to which a dividend is paid, or share capital is
issued, in respect of post-departure trade profits, and

(b) the extent to which a sum included within amount A is a sum
in respect of relevant investment income.

(9) Nothing in any double taxation arrangements is to be read as
preventing the individual from being chargeable to income tax by
virtue of this section (or as preventing a charge to that tax from
arising as a result).

(10) Part 4 of Schedule 1 to FA 2013 (statutory residence test: anti-
avoidance) explains —

(@) when an individual is to be regarded as “temporarily non-
resident”, and

(b) what “the temporary period of non-residence”, “the year of
departure” and “the period of return” mean.

(11) In this section—

“associate” and “participator” have the same meanings as in
Part 10 of CTA 2010 (see sections 448 and 454);

“the distributing company” means the UK resident company
mentioned in section 383(1) or, as the case may be, 410(1) of
ITTOIA 2005;

“material participator” means a participator who has a material
interest in the company, as defined in section 457 of CTA
2010;

“relevant time” means any time in the UK part of the year of
departure or in one or more of the 3 tax years preceding that
year;

“year of return” means the tax year consisting of or including
the period of return.”

New special rule: chargeable event gains

125 Chapter 9 of Part 4 of ITTOIA 2005 (gains from contracts for life insurance
etc) is amended as follows.
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126 After section 465A insert—

“465B Temporary non-residents

(1)
(2)

3)

This section applies if an individual is temporarily non-resident.

The individual is liable for tax under this Chapter for the year of
return in respect of any gain that meets the conditions in subsection

(3)-
The conditions are —
(a) the gain arose in the temporary period of non-residence,
(b) itarose from a policy issued in respect of an insurance made,
or from a contract made, before the start of that period,
(c) the chargeable event giving rise to it was neither a death nor
a chargeable event treated as occurring under section 525(2),
(d) mno-oneisliable under section 466 or 467 in respect of the gain,
(e) no-one is liable by virtue of section 468 for either the year of
return or an earlier tax year as a result of the gain, and

(f) the individual would have been liable under section 465 in
respect of the gain, applying the assumptions in subsection

4).
The assumptions are —
(@) the individual was UK resident for the tax year in which the
gain arose, and
(b) that tax year was not a split year as respects the individual.

If the individual is liable by virtue of subsection (2) in respect of a
gain—

(@) the amount of the gain in respect of which he or she is liable
is the amount on which tax would have been charged under
this Chapter applying the assumptions in subsection (4), but

(b) in determining that amount, section 528 must be applied
ignoring those assumptions.

That amount is treated as income of the individual for the year of
return.

If the gain arises from a policy or contract treated under section 473A
as a single policy or contract, the date, for the purposes of subsection
(3)(b), on which the insurance or contract is made is the date on
which the first insurance is made in respect of which the connected
policies were issued or, as the case may be, the date on which the first
of the connected contracts is made.

This section does not apply to a gain if —

(@) in relation to the policy or contract from which the gain
arises, a terminal event occurs in the temporary period of
non-residence or in the period of return,

(b) the chargeable event giving rise to the gain occurred before
that terminal event,

(c) the chargeable event giving rise to the gain is one that is
treated as occurring under section 509(1) as a result of the
application of section 498(1)(a),
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127

128

129

130

(d) section 498(1)(a) applies other than by virtue of section 500,
and

(e) aperson (whether or not the individual) is liable for tax under
this Chapter (including by virtue of this section) in respect of
any gain resulting from the terminal event.

(9) Nothing in any double taxation relief arrangements is to be read as
preventing the individual from being liable for tax under this
Chapter in respect of any gain in respect of which the individual is
liable for tax by virtue of subsection (2) (or as preventing a charge to
tax on that gain from arising under this Chapter).

(10) Part 4 of Schedule 1 to FA 2013 (statutory residence test: anti-
avoidance) explains —

(@) when an individual is to be regarded as “temporarily non-
resident”, and

(b) what “the temporary period of non-residence” and “the
period of return” mean.

(11) In this section—
“terminal event” means an event mentioned in section 499(3);

“year of return” means the tax year that consists of or includes the
period of return.”

In section 468 (non-UK resident trustees and foreign institutions), after
subsection (6) insert—

“(7) This section does not apply if someone is liable under section 465B in
respect of the gain.”

In section 514 (chargeable events where transaction-related calculations
show gains), after subsection (4) insert—

“(4A) Subsection (3)(b) includes a case where a person would be liable to
tax on the gain under section 465B for the tax year in which the
transaction occurs (because the transaction occurs in the year of
return, as defined in that section).”

In section 541 (calculation of deficiencies), in subsection (4)(b), after “that
section” insert “or formed part of the total income of that individual by
virtue of section 465B for the tax year mentioned in section 539(1)”.

In section 552 of ICTA (information: duties of insurers), in subsection (13),
for “section 541A” substitute “section 465B or 541A”.

PART 5

MISCELLANEOUS

Interpretation

131

In this Schedule —

“corporation tax” includes any amount assessable or chargeable as if it
were corporation tax;

“country” includes a state or territory;

“double taxation arrangements” means arrangements that have effect
under section 2(1) of TIOPA 2010;
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“employment” —
(@) has the meaning given in section 4 of ITEPA 2003, and

(b) includes an office within the meaning of section 5(3) of that
Act;

“enactment” means an enactment whenever passed (including this Act)
and includes —

(@) an Act of the Scottish Parliament,
(b) aMeasure or Act of the National Assembly for Wales,

(c) any Northern Ireland legislation as defined by section 24(5)
of the Interpretation Act 1978, and

(d) any Orders in Council, orders, rules, regulations, schemes
warrants, byelaws and other instruments made under an
enactment (including anything mentioned in paragraphs (a)
to (c) of this definition);

“individual” means an individual acting in any capacity (including as
trustee or personal representative);
“overseas” means anywhere outside the UK;

“parenting leave” means maternity leave, paternity leave, adoption
leave or parental leave (whether statutory or otherwise);

“ship” includes any kind of vessel (including a hovercraft);

“split year”, as respects an individual, means a tax year that is, as
respects that individual, a split year within the meaning of Part 3 of
this Schedule;

“trade” also includes —
(@) aprofession or vocation,

(b) anything that is treated as a trade for income tax purposes,
and

(c) the commercial occupation of woodlands (within the
meaning of section 11(2) of ITTOIA 2005);

“UK” means the United Kingdom, including the territorial sea of the
United Kingdom;

“whole month” means the whole of January, the whole of February and
so on, except that the period from the start of a tax year to the end of
April is to count as a whole month.

132 In relation to an individual who carries on a trade —

(@) areference in this Schedule to annual leave or parenting leave is to
reasonable amounts of time off from work for the same purposes as
the purposes for which annual leave or parenting leave is taken, and

(b) what are “reasonable amounts” is to be assessed having regard to the
annual leave or parenting leave to which an employee might
reasonably expect to be entitled if doing similar work.

133 A reference in this Schedule to a number of days being less than a specified
number includes a case where the number of days is zero.

Consequential amendments

134 (1) TCGA 1992 is amended as follows.
(2) Omit section 9.

(3) In section 288 (interpretation)—
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(@) in subsection (1), insert the following definition at the appropriate
place—

11113

resident” means resident in accordance with the

statutory residence test in Part 1 of Schedule 1 to the

Finance Act 2013;”, and

(b) in the Table in subsection (8), omit the entry for the expressions
“resident” and “ordinarily resident”.

135 In section 27 of ITEPA 2003 (UK-based earnings for year when employee not
UK resident), in subsection (1), for “in which” substitute “for which”.

136 In section 465 of ITTOIA 2005 (gains from contracts for life insurance etc:
liability of individuals), in subsection (1), for “in the tax year” substitute “for
the tax year”.

137 (1) Chapter 4 of Part 2 of FA 2005 (trusts with vulnerable beneficiary) is
amended as follows.

(2) In section 28 (vulnerable person’s liability: VQTI), for subsection (4)
substitute —

“(4) Where the vulnerable person is non-UK resident for the tax year, his
or her income tax liability for the purposes of determining TLV1 and
TLV2 is to be computed in accordance with the Income Tax Acts on
the assumption that—
(@) he or she is UK resident for the tax year,
(b) that year is not, as respects him or her, a split year within the
meaning of Part 3 of Schedule 1 to FA 2013, and

(c) he or she is domiciled in the United Kingdom throughout
that year.”

(3) In section 30 (qualifying trusts gains: special capital gains tax treatment)—
(@) in subsection (2)(a) and (b), for “during” substitute “for”, and
(b) omit subsection (5).

(4) In section 31 (UK resident vulnerable persons: amount of relief), in
subsection (1), for “during” substitute “for”.

(®) In section 32 (non-UK resident vulnerable persons: amount of relief), in
subsection (1), for “during” substitute “for”.

(6) In section 41—

(@) in subsection (1), insert the following definitions in the appropriate
places—

11113

non-UK resident” means not resident in the United
Kingdom in accordance with the statutory residence
test in Part 1 of Schedule 1 to FA 2013,”, and

““UK resident” means resident in the United Kingdom

in accordance with the statutory residence test in Part
1 of Schedule 1 to FA 2013.”, and

(b) omit subsection (2).
138 (1) ITA 2007 is amended as follows.
(2) Omit sections 829 to 832.
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(3) In section 810 (limits on liability to income tax of non-UK residents:
overview of Chapter), after subsection (3) insert—

“(4) Inrelation to an individual —

(a) areference in this Chapter to a non-UK resident’s liability to
income tax is a reference to the liability of someone who is
non-UK resident for the tax year for which the liability arises,
and

(b) accordingly, enactments under which income arising to a UK
resident in the overseas part of a split year is treated as
arising to a non-UK resident are of no relevance to this
Chapter.”

Commencement

139 (1) Parts 1 and 2 of this Schedule have effect for determining whether
individuals are resident or not resident in the UK for the tax year 2013-14 or
any subsequent tax year.

(2) Part 3 of this Schedule has effect in calculating an individual’s liability to
income tax or capital gains tax for the tax year 2013-14 or any subsequent tax
year.

(3) Part 4 of this Schedule has effect if the year of departure (as defined in that
Part) is the tax year 2013-14 or a subsequent tax year.

Transitional and saving provision

140 (1) This paragraph applies if —
(@) year X or, in Part 3 of this Schedule, the relevant year is the tax year
2013-14, 2014-15 or 2015-16, and
(b) it is necessary to determine under this Schedule whether an
individual was resident or not resident in the UK for a tax year before
the tax year 2013-14 (a “pre-commencement tax year”).

(2) The question under this Schedule is to be determined in accordance with the
rules in force for determining an individual’s residence for that pre-
commencement tax year (and not in accordance with the statutory residence
test).

(3) But an individual may by notice in writing to HMRC elect, as respects one
or more pre-commencement tax years, for the question under this Schedule
to be determined instead in accordance with the statutory residence test.

(4) A notice under sub-paragraph (3)—
(@) must be given no later than the first anniversary of the end of year X
or, in a Part 3 case, the relevant year, and
(b) 1isirrevocable.

(5) Unless an election is made under sub-paragraph (3) as respects the tax year,
paragraph 10(b) has effect in relation to a pre-commencement tax year as if
the words “by virtue of the automatic residence test” were omitted.

141 (1) This paragraph applies if —
(@) year X or, for Part 3 of this Schedule, the tax year for which an
individual’s liability to tax is being calculated is the tax year 2013-14
or a subsequent tax year, and



Consultation draft 55
Schedule 1 — Statutory residence test
Part 5 — Miscellaneous

(b) it is necessary to determine under a provision of this Schedule, or a
provision inserted by Part 3 of this Schedule, whether a tax year
before the tax year 2013-14 (a “pre-commencement tax year”) was a
split year as respects the individual.

(2) The provision is to have effect as if —

(a) the reference to a split year were to a tax year to which the relevant
ESC applied, and

(b) any reference to the UK part or the overseas part of such a year were
to the part corresponding as far as possible, in accordance with the
terms of the relevant ESC, to the UK part or the overseas part of a
split year.

(3) Where the provision also refers to cases involving departure from the UK,
the reference is to be read and given effect so far as possible in accordance
with the terms of the relevant ESC.

(4) “The relevant ESC” means whichever of the extra-statutory concessions to
which effect is given by Part 3 of this Schedule is relevant in the individual’s
case.

142 (1) The existing temporary non-resident provisions, as in force immediately
before the day on which this Act is passed, continue to have effect on and
after that day in any case where the year of departure (as defined in Part 4 of
this Schedule) is a tax year before the tax year 2013-14.

(2) Where those provisions continue to have effect by virtue of sub-paragraph
M-

(@) the question of whether a person is or is not resident in the UK for

the tax year 2013-14 or a subsequent tax year is to be determined for

the purposes of those provisions in accordance with Part 1 of this
Schedule, but

(b) the effect of Part 3 is to be ignored.

(3) The existing temporary non-resident provisions are —
(a) section 10A of TCGA 1992 (chargeable gains),
(b) section 576A of ITEPA 2003 (income withdrawals under certain
foreign pensions),
(c) section 579CA of that Act (income withdrawals under registered
pension schemes), and

(d) section 832A of ITTOIA (relevant foreign income charged on
remittance basis).

143 Section 13 of FA 2012 (Champions League final 2013) is to be read and given
effect, on and after the day on which this Act is passed, as if section 1 and
this Schedule had not been enacted.
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EXPLANATORY NOTE

STATUTORY RESIDENCE TEST

SUMMARY

This Schedule introduces rules which determine an individual’s
residence for tax purposes. The rules are referred to collectively as the
statutory residence test. The Schedule determines an individual’s tax
residence status by applying three sets of tests in order of priority: four
automatic overseas tests; four automatic UK tests; and the sufficient
ties test. An individual who is resident under the test will be resident
for a full tax year. The Schedule provides cases in which the rule that a
resident individual is taxed on the basis of residence for the whole year
is relaxed in certain circumstances; in those circumstances the year is
known as a “split year”. The Schedule also provides that certain
income and gains that arise during a period of temporary non-residence
shall be charged to UK tax when the individual resumes UK residence.

DETAILS OF THE CLAUSE

This clause introduces the Schedule which contains the statutory
residence test and makes related provision. The clause also contains a
power allowing the Treasury to make any incidental, supplemental,
consequential, transitional or saving provision in consequence of the
Schedule. Any such Order is subject to the negative resolution
procedure and must be laid before the House of Commons only.

DETAILS OF THE SCHEDULE

PART 1

The Rules

Introduction

3.

Paragraph 1 defines the purpose of this Part of the Schedule.
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Sub-paragraph (3) of paragraph 1 states that the rules do not provide a
residence test for parts of the UK but for the UK as a whole.

Sub-paragraph (4) of paragraph 1 specifies the different taxes covered
by the statutory residence test:

e income tax;
e capital gains tax; and

e inheritance tax and corporation tax (to the extent that the residence
status of individuals is relevant to them).

Interpretation of enactments

6.

Paragraph 2 specifies how the statutory residence test applies to the
interpretation of other enactments.

Sub-paragraph (3) of paragraph 2 provides that the tax residence status
determined by the statutory residence test applies for a full tax year, so
that an individual is resident for every day in a tax year or not at all in
that year. Sub-paragraph (4) of paragraph 2 explains that there are rules
in Part 3 of the Schedule which relax the effect of that rule (without
changing residence status) in certain circumstances.

Sub-paragraph (5) of paragraph 2 provides that the effect of this
Schedule may be overridden by any express provision to the contrary
in, or falling to be recognised and acknowledged by law by virtue of,
any other legislation.

Examples of such provision include section 41 of the Constitutional
Reform and Governance Act 2010 (which treats members of the House
of Commons and House of Lords as resident in the UK for tax
purposes) and Articles 12 and 13 of the Protocol on the Privileges and
Immunities of the European Communities (which provides rules on the
tax status of individuals who work for the European Union).

The basic rule

10.

Paragraphs 3 and 4 provide that an individual (P) is UK resident if
either the automatic residence test (see paragraph 5) or the sufficient
ties test (see paragraph 16) is met for a tax year. If neither test is met
for a tax year P is non-resident in that year.

The automatic residence test

I11.

Paragraph 5 sets out the automatic residence test. The automatic
residence test is met if P meets at least one of the automatic UK tests
(see paragraphs 6 to 10) and none of the automatic overseas tests (see
paragraphs 11 to 15).
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The automatic UK tests

12.  Paragraph 7 specifies the first automatic UK test, which is met for a tax
year if P spends 183 days or more in the UK in that year.

13.  Paragraph 8 specifies the second automatic UK test.

14. Sub-paragraph (1) of paragraph 8 applies if P has a home in the UK for
more than 90 days and is present at that home on at least 30 separate
days in the tax year. P will be UK resident for the tax year if, while P
has that home, there is at least one period of 91 consecutive days (at
least one of which falls within the tax year) throughout which
condition A or condition B (or a combination of those conditions) is
met.

15. Sub-paragraph (2) of paragraph 8 sets out condition A, which is that P
has no home overseas.

16. Sub-paragraph (3) of paragraph 8 sets out condition B, which is that P
has one or more homes overseas but each of those homes is a home at
which P is present on fewer than 30 separate days in the tax year.

17. Sub-paragraph (4) of paragraph 8 provides that this reference to 30
days is to 30 separate days, whether consecutive or intermittent.

18. Sub-paragraph (5) of paragraph 8 states that the test will be met so
long as there is at least one period of 91 days where the conditions are
satisfied, even if the period is in fact longer than 91 days.

19. Sub-paragraph (6) of paragraph 8 states that, if P has more than one
home in the UK, the test must be applied to each of those homes
individually.

20.  Paragraph 9 specifies the third automatic UK test, which is that P will
be UK resident for a tax year if P works full-time in the UK for a
period of at least 365 days without a significant break from work of 31
days or more, and all or part of the 365 day period falls within the tax
year. More than 75 per cent of P’s working days in that tax year must
be UK work days. A UK work day is a day in which the individual
does more than 3 hours work in the UK. Days on which P does 3 hours
work or less in the UK count towards a significant break from work but
days do not count as part of a significant break from work if P is on
annual leave, sick leave or parenting leave (as defined in

paragraph 131) on that day. Paragraph 9 does not apply if P is an
international transportation worker (as defined in paragraph 28).

21.  Paragraph 10 specifies the fourth automatic UK test, which is that P is
treated as UK resident for a tax year if P dies during the year, P had a
home in the UK when P died, for the three preceding years P had met
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one of the automatic UK tests set out in paragraphs 5 to 9, and, even
assuming P was not resident in the year of death, the preceding year
would not be a split year as defined in Part 3 of this Schedule. The
broad effect of this provision is that where P has been resident under
the automatic tests in each of the previous three tax years and still has a
home in the UK, P stays resident in the year of death unless P went
abroad in the previous year in circumstances such that split year
treatment applied (provided none of the automatic overseas tests is
met).

The automatic overseas tests

22.

23.

24.

25.

26.

Paragraphs 11 to 15 set out four automatic overseas tests. If P meets
the conditions for any one of these, P will be non-UK resident for the
tax year for which the test is applied.

Paragraph 12 specifies the first automatic overseas test, which is that P
will be non-UK resident for a tax year if P spends fewer than 16 days
in the UK in that year, does not die during the year, and was resident
for one or more of the three years immediately preceding that year. The
exclusion for cases of death ensures that P does not automatically
become non-resident if P dies early in the tax year.

Paragraph 13 specifies the second automatic overseas test, which is
that P will be non-UK resident for a tax year if P spends fewer than 46
days in the UK in that year and was resident for none of the three years
immediately preceding that year.

Paragraph 14 specifies the third automatic overseas test, which is that P
will be non-UK resident for a tax year if P works full-time overseas for
that year without a significant break from work of 31 days or more, has
fewer than 31 work days in the UK in that year, and spends fewer
than 91 days in the UK in that year. A UK work day is a day in which
P does more than 3 hours work in the UK. Days on which P does 3
hours overseas work or less count towards a significant break from
work but days do not count as part of a significant break from work if
P is on annual leave, sick leave or parenting leave. Sub-paragraph (2)
of paragraph 14 ensures that the special rule in paragraph 22(4) under
which certain days of presence (without being in the UK at midnight)
count as days spent in the UK does not apply for this test. Sub-
paragraph (4) of paragraph 14 provides that this test does not apply if P
is an international transportation worker (as defined in paragraph 28).

Paragraph 15 specifies the fourth automatic overseas test, which is that
P is non-UK resident for a tax year if P dies during the year and spends
fewer than 46 days in the UK in that year, and either P was non-UK
resident for the two tax years immediately preceding the tax year in
which P dies or was non-resident for the tax year immediately
preceding that tax year and the tax year before that was a split year by
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virtue of Case 1, 2 or 3 of Part 3 of this Schedule (see paragraphs 41
to 43). The effect of this provision is to ensure that an individual who
dies without establishing three full years of non-residence may in
certain circumstances benefit from a 46-day rule equivalent to that in

paragraph 13.

The sufficient ties test

27.

28.

Paragraph 16 sets out the sufficient ties test. The sufficient ties test will
apply if P meets none of the automatic UK tests and none of the
automatic overseas tests and if P has sufficient ties, as defined in Part 2
of this Schedule, for that tax year.

Sub-paragraph (3) of paragraph 16 specifies that the number of UK ties
sufficient to make P UK resident for a tax year depends on whether P
was UK resident for any of the three tax years immediately preceding
that year and the number of days P spends in the UK in the year. The
number of ties required is set out in paragraphs 17 and 18.

Sufficient UK ties

29.

30.

31.

32.

33.

Paragraph 17 sets out how the number of days P spends in the UK in a
tax year determines the number of UK ties sufficient to make P
resident for that year if P was UK resident in one or more of the three
tax years immediately preceding the year.

Paragraph 18 sets out how the number of days P spends in the UK in a
tax year determines the number of UK ties sufficient to make P
resident for that year if P was UK resident in none of the three tax
years immediately preceding the year.

Paragraph 19 sets out how paragraphs 17 and 18 are modified in order
to apply the sufficient ties test to an individual who dies during the
year.

Sub-paragraph (1) of paragraph 19 specifies that if an individual dies
then the lower limit of 15 days spent in the UK is removed when

applying paragraph 17.

Sub-paragraphs (2) to (4) of paragraph 19 set out how the day counts
in paragraphs 17 and 18 are time-apportioned if the individual dies
before 1 March in the tax year to which the test is applied.

PART 2

Key concepts

Days spent



34.

35.

36.

37.

38.

39.

40.

41.
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Paragraph 21 specifies what counts as a day spent in the UK for the
purposes of this Schedule.

Sub-paragraph (1) of paragraph 21 specifies that if an individual is in
the UK at the end of a day, that day will count as a day spent in the
UK, subject to the two exceptions set out in sub-paragraphs (3) to (6)
of paragraph 21.

Sub-paragraph (3) of paragraph 21 specifies that where an individual is
in transit through the UK, leaves the UK the day after arrival, and does
not engage in any activities substantially unrelated to their transit, then
the day of arrival will not count as a day spent in the UK.

Sub-paragraphs (4) and (6) of paragraph 21 specify that where P is
only present in the UK at the end of a day because of exceptional
circumstances beyond P’s control that prevented P from leaving, and P
intends to leave as soon as those circumstances permit, that day will
not count as a day spent in the UK up to a maximum of 60 days in a tax
year.

Sub-paragraph (5) of paragraph 21 gives examples of circumstances
that may be exceptional. HMRC will publish guidance on this area.

Paragraph 22 provides that if P is not present in the UK at the end of a
day that day does not count as a day spent in the UK, subject to the
exception provided by the deeming rule in sub-paragraph (4).

Sub-paragraphs (2) to (4) of paragraph 22 provide that even if P is not
present in the UK at the end of a day, that day will count as a day spent
in the UK if P was UK resident in one or more of the 3 tax years
immediately preceding the year in which the days falls, P has 3 or
more UK ties for the tax year in which the day falls, and P is present in
the UK at some point, but not at the end of the day, on more than 30
days in that year. Where this deeming rule applies, only the excess
over 30 such days is added to the tally of days spent in the UK.

Sub-paragraph (5) of paragraph 22 provides that in establishing
whether P has 3 UK ties for a tax year, the deeming rule in sub-
paragraph (4) does not itself apply in calculating whether P has a 90-
day tie.

Days spent “in”" a period

42.

Home

43.

Paragraph 23 specifies the way days spent in the UK are aggregated for
any period specified in this Schedule.

Paragraph 24 contains provisions to assist in interpreting the word
“home”. Sub-paragraph (1) of paragraph 24 provides that a person’s




Work

44,

45.

46.

47.
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home could be a building or part of a building or, for example, a
vehicle, vessel or structure of any kind. Sub-paragraph (2) of
paragraph 24 states that whether there is a sufficient degree of
permanence or stability about P’s arrangements for a place to count as
P’s home will depend on all the circumstances of the case. Sub-
paragraph (3) of paragraph 24 provides that somewhere that P uses
periodically as nothing more than a holiday home or temporary retreat
(or something similar) does not count as a home of P’s. Sub-
paragraph (4) of paragraph 24 provides that a place may count as a
home whether or not P holds any estate or interest in it. This means, for
example, that rented property or property which you live in but which
is owned by someone else, such as your parents, may still count as a
home in appropriate circumstances. Sub-paragraph (5) of paragraph 24
provides that somewhere that was P’s home does not continue to count
as such merely because P continues to hold an estate or interest in it
after P has moved out. This would apply, for example, where P had
rented out the property on arms’ length commercial terms and was
unable to live in the property.

Paragraph 25 specifies when an individual is considered to be working
for the purposes of this Schedule.

Sub-paragraphs (1) to (3) of paragraph 25 specify that P is considered
to be working if P is doing something in the performance of duties of
an employment held by P or in the course of a trade carried on by P. In
deciding whether or not something is being done in the course of duties
of an employment, regard must be had to whether, if value were to be
received by P for doing that thing, it would be employment income as
defined in section 7 of ITEPA. Similarly, in deciding whether or not
something is being done in the course of a trade, regard must be had to
whether, if expenses were incurred by P, they could be deducted in
calculating the profits of the trade for income tax purposes.

Sub-paragraph (4) of paragraph 25 specifies that time spent travelling
counts as time spent working if the cost of the journey, if met by P,
could be deducted in calculating P’s earnings from the associated
employment or in calculating the profits from the associated trade.
Time spent working while travelling also counts as work for the
purposes of this Schedule.

Sub-paragraph (5) of paragraph 25 specifies that time spent training
counts as time spent working if the training is provided or paid for by
the employer to help the individual perform the employment, or the
cost of the training could be deducted in calculating the profits of the
trade for income tax purposes.
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Sub-paragraph (8) of paragraph 25 provides that a voluntary post
where the individual has no contract of service does not count as
employment for the purposes of this Schedule.

Location of work

49.

Paragraph 26 specifies that, for the purposes of this Schedule, work is
considered as being done at the location where it is actually done rather
than where an employment is held or a trade is carried on. Apart from
the case of international transportation workers (as defined in
paragraph 28, see also the special rules for such workers in
paragraph 33), work done during travel to or from the UK after
embarkation for overseas or before disembarkation from overseas is
treated as being done overseas.

Full-time work

50.

Paragraph 27 defines full-time work for a period for the purposes of
this Schedule as when an individual works an average of at least 35
hours per week, excluding from the period for which the test is applied
any reasonable amounts of annual leave (see also paragraph 132), sick
leave, and parenting leave but including weekends and public holidays.
The hours worked in two or more employments or trades within the
period are aggregated in determining the number of hours worked.
Gaps between employments where the individual does not work may
be deducted from the length of the period when determining whether
the individual is considered to work full-time, up to a maximum
deduction of 15 days. The 35 hour average test applies only to hours
worked in the place (being the UK or overseas) where the individual is
working. For example, to meet the third automatic UK test the
individual must work an average of 35 hours a week in the UK. Any
hours worked overseas do not count.

International transportation workers

51.

Paragraph 28 defines an international transportation worker for the
purposes of this Schedule as an individual whose duties of
employment, or trade, consists of duties to be performed, or services to
be provided in person, on board a vehicle, aircraft or ship as it makes
international journeys. An individual will be an international
transportation worker if substantially all of the duties or activities are
performed on board a vehicle, aircraft or ship as it makes international
journeys, even if, for example, the individual occasionally performs
duties on domestic journeys.

UK ties

52.

Paragraph 29 lists what counts as a UK tie for the purposes of this
Schedule, depending on whether the individual was UK resident for
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one or more of the 3 tax years immediately preceding the tax year for
which the test is applied. The UK ties are defined in paragraphs 30
to 35. Paragraph 29 specifies the requisite number of ties set out in
paragraphs 17 and 18 must consist of different types of tie. So, for
example, a family tie only counts once for a year regardless of the
number of relatives that P has in the UK.

Family tie
53.  Paragraph 30 specifies that P is considered to have a family tie for a

54.

tax year if P has a relevant relationship with another person in that tax
year and that other person is someone who is resident in the UK in that
tax year. P will have a relevant relationship with another person if that
other person is P’s husband or wife or civil partner (so long as they are
not separated), or, someone P is living together with in that manner. P
also has a family tie for a tax year if P has a child under age 18 who is
UK resident in that tax year, unless P sees that child on no more
than 60 days in that year, or the part of the tax year before the child
reaches the age of 18.

Paragraph 31 sets out special rules for establishing whether, for the
purposes of paragraph 30 only, a person with whom P has a relevant
relationship is UK resident for a tax year. Sub-paragraph (2) of
paragraph 31 provides that the fact that, in working out whether that
other person is resident for the purposes of determining whether P has
a family tie, their own family tie to P is disregarded. Sub-
paragraphs (3) to (6) of paragraph 31 provide that a child of P’s under
the age of 18 who is UK resident is to be treated as non-UK resident if
they are in full-time education in the UK and would not be UK resident
if the time spent in full time education were to be disregarded. This test
will only apply if the child spends fewer than 21 days in the tax year in
the UK outside term-time. Half-term breaks and other breaks during a
term are treated as term-time.

Accommodation tie

55.

Paragraph 32 specifies that P is considered to have an accommodation
tie for a tax year if P has a place to live in the UK and that place is
available to P for a continuous period of 91 days or more during the tax
year (ignoring gaps of fewer than 16 days when it is unavailable). P is
considered to have a place to live in the UK if P has one or more
homes in the UK, a holiday home, temporary retreat or something
similar in the UK or if accommodation is otherwise available to P
where P can live when P is in the UK. P does not need to own or have
an interest in the accommodation, but must spend at least one night in
it during the year or, if it is the home of a close relative as defined in
sub-paragraph (6) of paragraph 32, P must spend at least 16 nights in it
during the year.
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Work tie

56.

57.

Paragraph 33 specifies that P has a work tie for a tax year if P does
more than 3 hours work a day in the UK for at least 40 days in the
year.

Sub-paragraphs (3) to (7) of paragraph 33 specify that if P is an
international transportation worker, as defined in paragraph 28, any
day P starts an international journey in the UK, as such a worker, is
treated as one on which P did more than 3 hours work in the UK for
that day. Any day P completes an international journey, as such a
worker, in the UK that began overseas is treated as one on which P did
less than 3 hours work in the UK for that day. Any day on which P
both starts an international journey in the UK and completes an
international journey in the UK is treated as one on which P did more
than 3 hours work in the UK. .If an international journey is undertaken
in stages across a number of days, the international journey is
considered to have started, or to be completed, on the day during which
P crosses the UK border. Any day on which a stage of the journey
takes place wholly within the UK will, so long as it takes more than 3
hours, be considered to be a UK work day.

90-day tie

58.

Paragraph 34 specifies that P is considered to have a 90-day tie for a
tax year if P spends more than 90 days in the UK in either or both of
the two tax years immediately preceding that year.

Country tie

59.

Paragraph 35 specifies that P is considered to have a country tie for a
tax year if the country P is in at midnight for the greatest number of
days in that year is the UK. P will also have a country tie for a tax year
if P is in more than one country at midnight for the same number of
days in that tax year if one of those countries is the UK and there is no
country in which P has spent a greater number of days in that tax year.

PART 3

Split year treatment

Introduction

60.

61.

Paragraph 36 gives an overview of the content of this Part.

Paragraph 37 explains that the effect of a tax year being split into a UK
part and an overseas part is as specified in the paragraphs in this Part
amending the provisions concerned. But the individual’s tax residence
status for the whole year is not affected.
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Paragraph 38 specifies that this Part does not apply when determining
the residence status of personal representatives and applies only in a
limited way in establishing the residence status of trustees of a
settlement. For trustees see also the amendments to section 475 of ITA
and section 69 of TCGA made by paragraphs 91 and 92 of this
Schedule.

Paragraph 39 provides that split year treatment does not affect whether
an individual would be regarded as UK resident for the purposes of
double taxation arrangements.

Definition of a “split year”

64.

65.

Paragraph 40 specifies that a tax year is a split year in relation to an
individual if the individual is UK resident for that year and their
circumstances fall within Cases 1 to 5 (set out in paragraphs 41 to 45).
Split year treatment does not apply if the individual is non-UK resident
for the year.

Cases 1, 2 and 3 deal, broadly, with individuals going abroad and
Cases 4 and 5 deal, broadly, with individuals coming to the UK.

Case 1: starting full-time work overseas

66.

Paragraph 41 specifies that an individual (the taxpayer) will fall within
Case 1 for a tax year if they were UK resident for the previous tax
year, are non-resident for the following tax year because they meet the
third automatic overseas test (see paragraph 14) and if at some point
during the tax year they start to work full-time (see paragraph 27)
overseas for a period that continues until at least the end of the tax
year. From when the taxpayer starts full-time work overseas until the
end of the year, the number of days in which they do more than 3 hours
work in the UK and the number of days they spend in the UK must not
exceed the permitted limit. In establishing the number of days the
individual spends in the UK, days treated as spent in the UK by virtue
of paragraph 22(4) are to be ignored. The permitted limit is found by
carrying out the calculation in sub-paragraphs (7) and (8) of

paragraph 41.

Case 2: accompanying spouse etc

67.

Paragraph 42 specifies that an individual (the taxpayer) will fall within
Case 2 for a tax year if they are UK resident for the previous tax year,
are non-resident for the following tax year and have a partner who falls
within Case 1 for the year. Partner means a husband, wife or civil
partner or, if the taxpayer and another person are living together as
man and wife, or as civil partners, that other person. The taxpayer must
join the partner overseas so they can live together while the partner is
working full-time overseas. After their deemed departure day, which is
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the later of the date the taxpayer joins the partner and the date the
partner starts to work full-time overseas, the taxpayer must either have
no UK home or, if they have homes in both the UK and overseas, must
spend the greater part of the time living in the overseas home. The
number of days the taxpayer spends in the UK after the deemed
departure day must not exceed the permitted limit (which has the same
meaning as in sub-paragraph (4)(b) of paragraph 41).

Case 3. leaving the UK to live abroad

68.

Paragraph 43 specifies that a taxpayer will fall within Case 3 for a tax
year if they were UK resident for the previous tax year, are non-
resident for the following tax year, and at the start of the tax year had
at least one home in the UK but at some point in that year ceased to
have any UK home and this continues until the end of that year. In
addition, from the date of ceasing to have any UK home the taxpayer
must not spend more than 15 days in the UK until the end of the tax
year and must, within 6 months of ceasing to have any home in the
UK, have a sufficient link with a country overseas (as defined in sub-
paragraph (8) of paragraph 43). If the taxpayer also satisfies either
Case 1 or Case 2 then those provisions apply instead.

Case 4: coming to live or work full-time in the UK

69.

70.

71.

Paragraph 44 specifies that a taxpayer will fall within Case 4 for a tax
year if that person was non-resident for the previous tax year and either
or both of the following descriptions apply. The first description is
that, at the start of the tax year, the taxpayer did not meet the only
home test but there comes a point in the year when that ceases to be the
case and the taxpayer then continues to meet the only home test for the
rest of the tax year. The taxpayer will satisfy the only home test if their
only home, or all their homes if they have more than one, is in the UK.

The second description is that there is a day in the tax year on which
the taxpayer commences full-time work in the UK for a period that
continues until at least the end of the tax year.

In addition, for the part of the year before the point where the taxpayer
meets the only home test or commences full time work in the UK, or
the earliest of these points if there is more than one, the taxpayer must
not have sufficient UK ties to make them UK resident for that part of
the year considered in isolation. The UK ties are determined by
applying paragraphs 16 to 19 (and Part 2 to the extent that it applies to
these paragraphs) and reducing the numbers of days in the Tables in
paragraphs 17 and 18 by the factor specified in sub-paragraph (8) of

paragraph 44.

Case 5: starting to have a home in the UK
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72.  Paragraph 45 specifies that a taxpayer will fall within Case 5 for a tax
year if they were non-resident for the previous tax year and are UK
resident for the following tax year (and that year is not a split year) and
if at a point during the year they have a home located in the UK for the
first time in the year and this remains the case for the rest of the year
and the whole of the next tax year. In addition, before that point in the
year the taxpayer must not have sufficient UK ties to make them UK
resident for that part of the year considered in isolation. The UK ties
are determined by applying paragraphs 16 to 19, and Part 2 to the
extent that it applies to these paragraphs and reducing the numbers of
days in the Tables in paragraphs 17 and 18 by the factor specified in
sub-paragraph (8) of paragraph 45. If the taxpayer also satisfies Case 4
then those provisions apply instead.

General rules for construing Cases [ to 5

73.  Paragraph 46 defines the meaning of terms used in paragraphs 41 to 45
and sets out how to calculate numbers of days in applying those
paragraphs.

The overseas part and the UK part

74.  Paragraph 47 defines “the overseas part” and “the UK part” of a split
year.

75.  Sub-paragraph (1) of paragraph 47 specifies the overseas part of a split
year is the part of the year which:

o for Case 1, begins when the individual starts full-time work
overseas;

. for Case 2, begins on the later of the date the individual joins
their partner overseas and the date their partner starts to work
full-time overseas;

. for Case 3, begins when the individual ceases to have any home
in the UK

o for Case 4, falls before the earliest point when the location of the
individual’s only home, or all their homes if they have more than
one, changes to the UK or they commence full-time work in the
UK;

. for Case 5, falls before the point when the individual has for the
first time in the year a home located in the UK.

Special charging rules for employment income
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Paragraphs 48 to 60 amend certain provisions in ITEPA that charge
various types of employment income to tax where the charge depends
on the residence status of the taxpayer. The individual is charged for
the overseas part of a year as if non-UK resident.

Paragraph 49 amends section 15 of ITEPA so that general earnings
attributable to the overseas part of a split year are not charged to tax
unless the earnings relate to duties performed in the UK or to overseas
Crown employment that is subject to UK tax. Attribution of earnings
between the two parts of the year is to be done on a just and reasonable
basis.

Paragraph 50 amends section 22 of ITEPA to exclude general earnings
taxable as chargeable overseas earnings on the remittance basis (as
specified in section 23) from the charge to tax on general earnings set
by the amended section 15 of ITEPA. The provisions of section 22 are
further amended by the Schedule on ordinary residence.

Paragraph 51 amends the definition of chargeable overseas earnings in
section 23 of ITEPA to take into account whether a year is a split year.
Attribution of earnings between the two parts of the year is to be done
on a just and reasonable basis.

Paragraph 52 amends section 24 of ITEPA to take into account
whether a year is a split year. Attribution of earnings between the two
parts of the year is to be done on a just and reasonable basis.

Paragraph 53 amends section 26 of ITEPA so that it only applies to
foreign earnings taxable on the remittance basis that are attributable to
the UK part of a split year. Attribution of earnings between the two
parts of the year is to be done on a just and reasonable basis. The
provisions of section 26 are further amended by the Schedule on
ordinary residence.

Paragraph 54 amends section 329 of ITEPA so that the limit on
deductions from earnings allowable for a split year takes into account
that overseas earnings for the overseas part of the year may have been
excluded from the charge to tax.

Paragraph 55 amends section 421E of ITEPA to set out the conditions
attaching to the exclusions from charges under Chapters 2, 3 and 4 of
Part 7 of ITEPA that apply to employment-related securities
respectively acquired in a tax year of residence (new subsection (1)), in
the UK part of a split year (new subsection (1A)) and in the overseas
part of a split year (new subsection (1B)). It also amends section 421E
so that the charges under Chapters 3A to 3D of Part 7 apply to
employment-related securities if they were acquired in the overseas
part of a year which is split under Case 1, 2 or 3 (as specified in
paragraphs 41, 42 and 43) and, had it not been a split year, all or part
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of earnings (or if there had been earnings, those earnings) at the time of
acquisition would have been general earnings under sections 15, 22
or 26 of ITEPA.

Paragraph 56 amends section 474 of ITEPA so that Chapter 5 (apart
from sections 473 and 483) of Part 7 does not apply in the
circumstances specified to an employment-related securities option
respectively acquired in a tax year of residence (new subsection (1)), in
the UK part of a split year (new subsection (1A)) and in the overseas
part of a split year (new subsection (1B)).

Paragraph 57 amends section 55474 of ITEPA so that, where a tax
year is split, the value of a relevant step is reduced by the amount of
the value that is attributable to the overseas part of the year and is not
in respect of UK duties. Attribution of value between the two parts of
the year is to be done on a just and reasonable basis.

Paragraph 58 amends section 55476 of ITEPA so that relevant
earnings are excluded from the application of section 55476 if they are
earnings attributable to the overseas part of a split year and are not
earnings relating to duties performed in the UK or to overseas Crown
employment that is subject to UK tax.

Paragraph 59 amends section 55479 of ITEPA so that employment
income of the UK part of a split year is treated in the same way as
employment income of a full year of residence for the purposes of that
section. The provisions of section 55479 are further amended by the
Schedule on ordinary residence.

Paragraph 60 makes changes to section 554Z10 of ITEPA that are
consequential to the changes made to section 55474 and introduces a
new term ‘the overseas portion’ to identify the employment income not
attributable to UK duties. The provisions of section 554710 are further
amended by the Schedule on ordinary residence.

Special charging rules for pension income

&9.

Paragraph 61 amends section 575 of ITEPA so that, in the case of a
split year, the taxable foreign pension income for the year is that
arising in the UK part of the year.

Special rules for trading income

90.

91.

Paragraph 63 amends section 6 of ITTOIA so that, in the case of a split
year, for the overseas part of the year the section has effect as if the
individual is non-UK resident.

Paragraph 64 amends section 17 of ITTOIA so that if an individual is
carrying on a trade, profession or vocation wholly or partly outside the
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UK other than in partnership, in the case of a split year the individual
is treated as ceasing and immediately recommencing a new trade,
profession or vocation at the beginning of whichever is the later of the
UK part and the overseas part of the year.

Paragraph 65 amends section 243 of ITTOIA so that, in the case of a
split year, for the overseas part of the year the section has effect as if
the individual is non-UK resident.

Paragraph 66 amends section 849 of ITTOIA so that, in the case of a
split year, for the overseas part of the year the section has effect as if
the partner is non-UK resident.

Paragraph 67 amends section 852 of ITTOIA so that if a partner has a
change of residence the partner is treated as ceasing one notional trade
and immediately commencing another and, in the case of a split year,
is treated as ceasing and immediately recommencing at the beginning
of whichever is the later of the UK part and the overseas part of the
year.

Paragraph 68 amends section 854 of ITTOIA so that if a partner has a
change of residence the partner is treated as ceasing one notional
business and immediately commencing another and, in the case of a
split year, is treated as ceasing and immediately recommencing at the
beginning of whichever is the later of the UK part and the overseas
part of the year.

Special charging rules for property income

96.

97.

Paragraph 69 amends section 270 of ITTOIA so that where an
individual is carrying on an overseas property business, in the case of a
split year, tax is charged only on profits of the business that arise in the
UK part of the year. Apportionment of profit between the two parts of
the year is to be done on a just and reasonable basis.

New subsection (4)(b) of section 270 of ITTOIA introduces a rule to
determine how capital allowances and balancing charges are taken into
account in a split year.

Special charging rules for savings and investment income

98.

Paragraph 71 amends section 368 of ITTOIA so that if income within
Part 4 of ITTOIA arises to an individual in the overseas part of a split
year it is treated as arising to a non-UK resident. Income arising to a
non-resident is generally only chargeable if it is UK source income, but
this is subject in particular to the rules for temporary non-residents (see
Part 4 of this Schedule).
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Paragraph 72 amends section 465 of ITTOIA so that, in the case of a
split year, the individual is not liable to tax under Chapter 9 of Part 4
on gains arising in the overseas part of the year. But see Part 4 of this
Schedule in relation to an individual who is temporarily non-resident.

Paragraph 73 amends section 467 of ITTOIA to include an additional
absent settlor condition under subsection (4), which is that the gain
arises in the overseas part of a split tax year applicable to the
individual who created the trusts.

Paragraph 74 amends section 528 of ITTOIA to take into account days
in the overseas part of a split year as well as days in a full year of non-
residence in reducing the amount of the gain to be charged. This
section is being substituted by the Schedule in this Bill dealing with
chargeable event gains but continues in force for policies not covered
by the new section. Accordingly, the amendments made by sub-
paragraphs (3) to (5) of paragraph 74 apply to the existing section 528
and the amendments made by sub-paragraphs (6) to (9) of
paragraph 74 apply to the new section 528. If the period being
considered is before 6 April 2013 then the reference to a split year is
applied as if it referred to the relevant Extra-Statutory Concession then
in force (usually ESC A11) — see paragraph 141 of this Schedule.

Paragraph 75 amends section 528A of ITTOIA which is inserted by the
Schedule in this Bill dealing with chargeable event gains. It provides
relief in respect of a deceased person’s policy corresponding to that for
individuals in section 528 of ITTOIA. The amendments correspond to
those made by paragraph 74.

Paragraph 76 amends section 536 of ITTOIA (as itself amended by the
Schedule in this Bill dealing with chargeable event gains) to reflect the
changes made to section 528 of ITTOIA.

Special charging rules for miscellaneous income

104.

Paragraph 77 amends section 577 of ITTOIA so that if income falling
under Part 5 arises to an individual in the overseas part of a split year it
is treated under this section as arising to a non-UK resident.

Special charging rules for relevant foreign income charged on remittance

105.

basis

Paragraph 78 amends section 832 of ITTOIA to provide that an
individual who is taxed on the remittance basis will be subject to UK
tax on all relevant foreign income remitted in a tax year in which they
are UK resident, or, if that year is a split year as respects the
individual, on all relevant foreign income which they remit in the UK
part of that year.
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106. Paragraph 79 amends three provisions in Chapter 2 of Part 13 of ITA
as a consequence of the amendments made to section 832 of ITTOIA.

Special charging rules for capital gains

107. Paragraph 81 amends section 2 of TCGA so that, in the case of a split
year, an individual is not chargeable to capital gains tax on chargeable
gains accruing to the individual in the overseas part of the year. This
rule does not apply where gains are charged on a non-resident under
section 10 of TCGA and is subject to the rules for temporary non-
residents in section 10A of TCGA. The provisions of section 2 are
further amended by the Schedule on ordinary residence.

108. Paragraph 82 amends section 3A of TCGA so that the period taken into
consideration for the purpose of the amount of chargeable gains or
chargeable disposals is, in the case of a split year applicable to the
individual, the UK part of the year.

109. Paragraph 83 amends section 12 of TCGA so that, in the case of a split
year when gains are remitted, they are treated as accruing to the
individual in whichever part of the year (overseas part or UK part) in
which the foreign gains are actually remitted to the UK. The provisions
of section 12 are further amended by the Schedule on ordinary
residence.

110. Paragraph 84 amends section 13 of TCGA so that, in the case of a split
year for a participator in the company, the chargeable gain that accrues
to the company in the overseas part of the year is not treated as
accruing to the participator.

111. Paragraph 85 amends section 16 of TCGA so that, in the case of a split
year for an individual, the loss accruing to the individual in the
overseas part of the year is not an allowable loss under the Act.

112. Paragraph 86 amends section 16ZB of TCGA to reflect the fact that
foreign chargeable gains remitted to the UK are treated under
section 12 of TCGA as accruing to the individual in whichever part of
the year (overseas part or UK part) the gains are remitted to the UK.

113. Paragraph 87 amends section 16ZC of TCGA so that the foreign
chargeable gains in subsection (3)(a) and (b) respectively take into
account that the relevant year may be a split year.

114. Paragraph 88 amends section 86 of TCGA so that, in the case of a split
year for the settlor, the chargeable gains treated as accruing to the
settlor are treated as accruing in the UK part of the year. The
provisions of section 86 are further amended by the Schedule on
ordinary residence.
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115. Paragraph 89 amends section 87 of TCGA so that, if the year is a split
year for the beneficiary, the amount on which the beneficiary is
chargeable to capital gains tax under this section is the portion of the
total that would have been chargeable for a full year of residence
attributable on a time basis to the UK part of the year. The provisions
of section 87 are further amended by the Schedule on ordinary
residence.

116. Paragraph 90 amends paragraph 9 of Schedule 4C to TCGA so that, if
the year is a split year in respect of the beneficiary receiving a capital
payment that falls under this paragraph, the payment is disregarded if it
is received by the beneficiary in the overseas part of the year. The
provisions of Schedule 4C are further amended by the Schedule on
ordinary residence.

Trustees of a settlement

117. Paragraph 91 amends section 69 of TCGA which contains the
residence rules of a body of trustees for capital gains tax purposes.
Under the statutory residence test, an individual trustee who is resident
in the UK for a year is resident for every day in that year, including
those days that fall within the overseas part of a split year for that
individual. The amendment provides that if the individual is a trustee
of a settlement only in the overseas part of a split year then he or she is
treated as not resident for that year in applying the residence rules to
that settlement. This exception is overridden if the trustee is acting as
such in the course of a UK business.

118.  Paragraph 92 amends section 475 of ITA which contains the residence
rules of a body of trustees for income tax purposes. It makes equivalent
changes to those made for capital gains tax by the previous paragraph.

Definitions in enactments relating to income tax and CGT

119. Paragraph 93 amends section 288 of TCGA to insert definitions of a
“split year” and “the overseas part” and “the UK part” of a split year.

120. Paragraph 94 amends Part 2 of Schedule 1 to ITEPA to insert cross-
references to the ITA definitions of a “split year” and “the overseas
part” and “the UK part” of a split year.

121. Paragraph 95 amends Part 2 of Schedule 4 to ITTOIA to insert cross-
references to the ITA definitions of a “split year” and “the overseas
part” and “the UK part” of a split year.

122. Paragraph 96 amends section 989 of ITA to insert definitions of a
“split year” and “the overseas part” and “the UK part” of a split year.
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123. Paragraph 97 amends Schedule 4 to ITA to insert entries relating to
“split year”, “the overseas part” and “the UK part” of a split year.
PART 4
Anti-avoidance
Introduction
124. Paragraph 98 gives an overview of the content of this Part. This Part

amends existing rules which apply to income and gains arising during a
period of temporary non-residence and introduces new charges for
certain income and gains not presently covered by such rules. In
addition to the provisions amended or introduced by this Part there are
two similar charges in secondary legislation (SI 2006/1958 (pension
schemes, taxable property) and SI 2009/3001 (offshore funds)). It is
proposed that those provisions will be brought into line with the rules
in this Part — a draft statutory instrument will be published in due
course.

Meaning of temporarily non-resident

125.

126.

Paragraph 99 specifies that an individual is regarded as “temporarily
non-resident” if he or she has sole UK residence for a residence period
and, immediately following that period (referred to as period A), one or
more residence periods occur for which the individual does not have
sole UK residence. “Sole UK residence” is defined in paragraph 101
and “residence period” is defined in paragraph 100. In addition, in 4 or
more tax years out of the 7 tax years immediately preceding the year of
departure (a term defined in paragraph 103), the individual must have
had either sole UK residence or the year must have been a split year
that included a period when the individual had sole UK residence.
Finally, the temporary period of non-residence (see paragraph 102)
must be 5 years or less.

The provisions in this Part apply if the period of temporary non-
residence is 5 years or less. This is a change from the current
temporary non-residence provisions which apply if there are no more
than 5 tax years (‘intervening years’) between the year of departure
and the year of return.

Residence periods

127.

Paragraph 100 defines a “residence period” as a tax year that is not
split, or the overseas part or the UK part of a split year.

Sole UK residence

128.

Paragraph 101 defines “sole UK residence” for a residence period as
the individual being UK resident for an entire tax year and not Treaty



FINANCE BILL

non-resident, or the UK part of a split year and not Treaty non-resident
in that part. “Treaty non-resident” is defined in sub-paragraph (3) of

paragraph 101.

Temporary period of non-residence

129. Paragraph 102 defines “the temporary period of non-residence” as the
period between the end of period A and the start of the next residence
after period A for which the individual has sole UK residence.

Year of departure

130. Paragraph 103 defines “the year of departure” as the tax year
consisting of or including period A.

Period of return

131. Paragraph 104 defines “the period of return” as the first residence
period after period A for which the individual has sole UK residence.

Consequential amendments: income tax

132.  Paragraph 105 substitutes a new section 576A of ITEPA. Both the
existing and new sections 576A provide that a withdrawal from a
flexible drawdown pension fund under a relevant non-UK scheme
during a period of temporary non-residence (as defined in
paragraph 102) is to be treated as pension income when the individual
returns to the UK. The new section 576A ensures the existing
provision is made consistent with the other provisions in Part 4 of this
Schedule.

133.  Subsection (1) of new section 576A provides that the section applies to
persons who are “temporarily non-resident” (as defined in

paragraph 99).

134.  Subsection (2) of new section 576A provides that relevant withdrawals
are to be treated as pension income arising in the period of return (as
defined in paragraph 104) for the purposes of section 575 of ITEPA.
Section 575 provides that the amount of pension arising when a
pension is paid by or on behalf of a person outside the UK to a person
who is resident in the UK is taxable pension income.

135. Subsections (3) and (4) of new section 576A define a “relevant
withdrawal” for the purpose of subsection (2).

136. Subsection (3)(a) of new section 576A provides that a relevant
withdrawal must be paid during a period of temporary non-residence.

137. Subsection (3)(b) of new section 576A provides that a relevant
withdrawal is a withdrawal that is either not chargeable to tax under
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Part 9 of ITEPA or, if it is so chargeable to tax, it would not be if the
chargeable person made a claim under a double taxation agreement.

Subsection (4) of new section 576A provides that a relevant
withdrawal is a withdrawal that is paid under a flexible drawdown
arrangement relating to the person under a relevant non-UK scheme
and would be an authorised pension or pension death benefit if the
scheme paying it were a registered pension scheme. “Relevant non-UK
scheme” is defined in paragraph 1 of Schedule 34 to FA 2004. The
pension rules and the pension death benefit rules in relation to
registered pension schemes are defined in sections 165 and 167 of
FA 2004.

Subsection (5) of new section 576A provides that when an individual
is chargeable to tax on the remittance basis for the year of return and
both made a relevant withdrawal and remitted it to the UK during the
period of temporary non-residence, the amount remitted is to be treated
as having been remitted to the UK in the period of return.

Subsection (6) of new section 576A provides that the section does not
apply unless the withdrawal from a flexible drawdown pension fund is
referable to either the individual’s UK tax-relieved fund or their
relevant transfer fund. A member’s UK tax-relieved fund is created by
the accumulation of pension rights supported by UK tax relief. A
member’s relevant transfer fund is created by the transfer to the
relevant non-UK scheme from a registered pension scheme or from
another relevant non-UK scheme.

Subsection (7) of new section 576A provides that no double taxation
relief arrangement is to be read as preventing a charge to tax under
section 575 of ITEPA from arising by virtue of section 576A.

Subsections (8) to (10) of new section 576A provide statutory cross-
references for terms used in the section but defined in legislation
elsewhere.

Paragraph 106 substitutes a new section 579CA of ITEPA. Both the
existing and the new sections 579CA provide that a withdrawal from a
flexible drawdown pension fund under a registered pension scheme
during a period of temporary non-residence is to be treated as pension
income when the individual returns to the UK. The new section 579CA
ensures the existing provision is made consistent with the other
provisions in Part 4 of this Schedule.

Subsection (1) of new section 579CA provides that the section applies
to persons who are “temporarily non-resident” (as defined in

paragraph 99).
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Subsection (2) of new section 579CA provides that relevant
withdrawals are to be treated as pension income arising in the period of
return (as defined in paragraph 104) for the purposes of section 579B
of ITEPA. Section 579B provides that the amount of pension accruing
when a pension is paid under a registered pension scheme is taxable
pension income.

Subsection (3)(a) of new section 579CA provides that a withdrawal is
not a relevant withdrawal unless it is paid during a period of temporary
non-residence (as defined in paragraph 102).

Subsection (3)(b) of new section 579CA provides that a withdrawal is
not a relevant withdrawal unless it is either not chargeable to tax under
Part 9 of ITEPA or, if it is so chargeable to tax, it would not be if the
chargeable person made a claim under a double taxation agreement.

Subsection (4) of new section 579CA provides that a withdrawal is not
a relevant withdrawal unless it is paid under a flexible drawdown
arrangement relating to the person under a registered pension scheme
and is an authorised pension or pension death benefit. The pension
rules and the pension death benefit rules in relation to registered
pension schemes are defined in sections 165 and 167 of FA 2004.

Subsection (5) of new section 579CA provides that no double taxation
relief arrangement is to be read as preventing a charge to tax under
section 579B of ITEPA from arising by virtue of section 579CA.

Subsections (6) and (7) of new section 579CA provide statutory cross-
references for terms used in the section but defined in legislation
elsewhere.

Paragraph 107 substitutes a new section 832A of ITEPA which applies
to individuals who are temporarily non-resident and taxed on the
remittance basis. It provides that where such individuals remit relevant
foreign income to the UK during the period of non-residence, they will
be treated as having remitted that relevant foreign income to the UK in
the period of return.

Subsection (4) of new section 832A provides that any apportionment
which is required to determine the amount of relevant foreign income
which relates to the UK part of a tax year must be done on a just and
reasonable basis.

Subsection (5) of new section 832A proves that relevant foreign
income which is treated by this section as remitted to the UK in the
period of return will be chargeable to UK tax notwithstanding any
double taxation arrangements.
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154. Subsection (7) of new section 832A provides that the term “double
taxation arrangements” means arrangements which have effect under
section 2(1) of TIOPA.

Consequential amendments. capital gains tax

155. Paragraph 108 replaces existing section 10A of TCGA with new
sections 10A and 10AA. The new section 10A replaces the concepts of
intervening year, year of departure and year of return in the existing
section with temporary period of non-residence (defined in
paragraph 102), year of departure (defined in paragraph 103) and
period of return (defined in paragraph 104).

156. The amendment to section 2 of TCGA in paragraph 81 means that
gains arising in the overseas part of a split year will not be charged
under that section but will instead be charged under new section 10A
of TCGA if the individual meets the temporary non-resident conditions
set out in this Part.

157. Subsection (1) of new section 10A restricts the scope of the section so
that it only applies if an individual is temporarily non-resident (as

defined in paragraph 99).

158. Subsection (2) of new section 10A provides that the individual’s gains
or losses within subsection (3) are chargeable to capital gains tax as if
they were chargeable gains or losses accruing to the individual in the
period of return.

159. Subsections (3) to (5) of new section 10A replace the existing
subsections (2), (5) and (9B) and take into account split years. The
more general carve-out in subsection (3) enables the structure of the
legislation to be simplified and also corrects a defect in the current
legislation which prevents a charge in certain cases of treaty non-
residence.

160. Subsection (6) of new section 10A provides that subsection (2) is
subject to sections 10AA and 86A of TCGA.

161. Subsection (7) of new section 10A replicates the effect of the existing
rules in subsection (6) that limit the losses available in accordance with
section 13 of TCGA.

162.  Subsection (8) of new section 10A replicates the effect of the existing
subsection (9ZA).

163. Subsection (9) of new section 10A provides that the terms temporarily
non-resident, temporary period of non-residence and the period of
return are as defined in Part 4 of this Schedule.
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Subsection (10) of new section 10A provides the meanings of foreign
chargeable gains, remitted and year of return.

New section 10AA of TCGA contains provisions supplementary to
new section 10A of TCGA.

Subsection (1) of new section 10AA replicates the effect of the existing
section 10A paragraphs (3)(a), (b), (c) and (d).

Subsection (2) of new section 10AA defines the term ‘“relevant
disposal” for the purposes of section 10AA.

Subsection (3) of new section 10AA replicates the effect of subsection
(4) of the existing section 10A.

Subsection (4) of new section 10AA replicates the effect of
subsection (9C) of the existing section 10A.

Subsection (5) of new section 10AA replicates the effect of subsection
(7) of the existing section 10A.

Paragraph 109 substitutes a new section 86A of TCGA to make it
compatible with new section 10A of TCGA and to correct for
consequential amendments that were missed in FA 2008. New
section 86A ensures that gains that are taxed under section 86 of
TCGA in a period of return because section 10A applies do not include
gains that have already been charged to tax under section 87 of TCGA.
This may happen if non-UK resident trustees make capital payments to
beneficiaries that section 87A of TCGA matches to trustees’ gains that
accrued in a period of temporary non-residence for the settlor.

Subsection (1) of new section 86A gives the conditions for the section
to apply.

Subsection (2) of new section 86A gives the definition of “matched
capital payment”.

Subsection (3) of new section 86A provides for the amount charged on
the returning settlor under section 86 of TGA to be reduced if new
section 86A applies.

Subsection (4) of new section 86A sets out the amount of the
reduction.

Subsection (5) of new section 86A sets out the amount by which the
trustees’ gains available to be matched under section 87 of TCGA are
reduced if those gains have been taxed under section 86 of TCGA as
modified by new section 86A.
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Subsections (6) and (7) of new section 86A also deal with the
reduction of the trustees’ gains. The rules ensure that the reduction
cannot take the gains below zero. It will apply if capital payments have
been made to which the reduction in new section 86A does not apply
because they are not charged to tax.

Subsection (8) of new section 86A provides various definitions.

Paragraph 110 amends section 96 of TCGA. The changes are
consequential to the changes made to section 10A TCGA.

Paragraph 111 amends section 279B of TCGA. The changes are
consequential to the changes made to section 10A TCGA.

Paragraph 112 amends Schedule 4C to TCGA. The changes are
consequential to the changes made to section 10A TCGA.

The remaining provisions in this Part insert new rules into ITEPA,
ITTOIA and ITA concerning the taxation of certain income and gains
arising in a temporary period of non-residence.

New special rule: lump sum payments under pension schemes etc

183.

184.

185.

186.

187.

188.

Paragraph 113 introduces paragraphs 114 to 119 which amend ITEPA
in connection with lump sums paid under pension schemes that are not
registered pension schemes.

Paragraph 114 amends ITEPA to insert a new section 394A. New
section 394A applies to certain lump sums paid under employer-
financed retirement benefit schemes (‘EFRBS”).

Subsection (1) of new section 394A provides that the section applies to
individuals who are temporarily non-resident (as defined in

paragraph 99).

Subsection (2) of new section 394A provides that the benefits
described in subsection (3) are to be treated as if they were received in
the period of return (as defined in paragraph 104).

Subsections (3)(a) to (c) of new section 394A provide that the section
applies to relevant benefits provided in the form of a lump sum, when
received by an individual during a temporary period of non-residence
(as defined in paragraph 102).

Subsection (3)(d) of new section 394 A provides that the section applies
when the lump sum in question is not subject to tax under section 394
but would be subject to tax if the existence of double tax relief
arrangements were disregarded.
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Subsection (4) of new section 394A provides that there will be
regarded as being no charge to tax for the purpose of
section 394(3)(d)(i) where the person could make a claim to double
taxation relief but has not yet done so.

Subsection (5) of new section 394A provides that subsection (2) does
not affect the operation of section 394(1A).

Subsection (6) of new section 394A provides that no double taxation
relief arrangement is to be read as preventing the value of the benefit
from counting as employment income by virtue of section 394 as a
result of section 394A applying.

Subsections (7) and (8) of new section 394A provide statutory cross-
references for terms used in the section but defined in legislation
elsewhere.

Paragraph 115 amends ITEPA to insert a new section 5547Z4A. New
section 554Z4A applies to certain relevant steps taken by relevant third
persons providing employment income.

Subsection (1) of new section 554Z4A provides that the section applies
to individuals who are temporarily non-resident (as defined in

paragraph 99).

Subsection (2) of new section 554Z4A provides that the relevant steps
described in subsection (3) are to be treated as if they were taken in the
period of return.

Subsection (3)(a) to (¢) of new section 554Z4A provide that the section
applies to relevant steps comprising payment of a lump sum relevant
benefit by a relevant third person under a relevant arrangement, when
the step is taken during a temporary period of non-residence (as
defined in paragraph 102). The term “relevant benefit” is defined in
section 393B of ITEPA. The terms ‘“relevant arrangement” and
“relevant third person” are defined in section 554A of ITEPA.

Subsection (3)(d) of new section 554Z4A provides that the section
applies when the step does not give rise to a charge to tax by virtue of
section 55472 of ITEPA but such a charge would arise if the existence
of double tax relief arrangements were disregarded.

Subsection (4) of new section 554Z4A provides that there will be
regarded as being no charge to tax for the purpose of
section 554Z4A(3)(d)(1) where the person could make a claim to
double taxation relief but has not yet done so.

Subsection (5) of new section 554Z4A provides that no double taxation
relief arrangement is to be read as preventing the value of the relevant
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step from counting as employment income by virtue of section 55472
of ITEPA.

Subsections (6) and (7) of new section 554Z4A provide statutory
cross-references for terms used in the section but defined in legislation
elsewhere.

Paragraph 116 amends ITEPA to insert a new section 554Z11A. New
section 554Z11A applies to certain amounts remitted to the UK.

Subsection (1) of new section 554Z11A provides that the section
applies to individuals who are temporarily non-resident (as defined in

paragraph 99).

Subsection (2) of new section 554Z11A provides that the amounts
described in subsection (3) are to be treated as if they were remitted to
the UK in the period of return

Subsections (3)(a) to (¢) of new section 554Z11A provide that the
section applies if all or part of a lump sum relevant benefit provided to
a relevant person by a relevant third person under a relevant
arrangement is remitted to the UK during a temporary period of non-
residence (as defined in paragraph 102). The term “relevant benefit” is
defined in section 393B of ITEPA. The terms “relevant arrangement”
and “relevant third person” are defined in section 554A of ITEPA. The
definition of a “relevant person” is in section 554C of ITEPA.

Subsection (3)(d) of new section 554Z11A provides that the section
applies when the amount remitted does not give rise to a charge to tax
by virtue of section 55479 or section 554710 of ITEPA but such a
charge would arise if the existence of double tax relief arrangements
were disregarded.

Subsection (4) of new section 554Z11A provides that there will be
regarded as being no charge to tax for the purpose of
section 554Z11A(3)(d)(i) where the person could make a claim to
double taxation relief but has not yet done so.

Subsection (5) of new section 554Z11A provides that no double
taxation relief arrangement is to be read as preventing the value of the
relevant step from giving rise to tax by virtue of Chapter 2 of Part 7A
of ITEPA.

Subsections (6) and (7) of new section 554Z11A provide statutory
cross-references for terms used in the section but defined in legislation
elsewhere.

Paragraph 117 amends section 554712 of ITEPA in connection with
relevant steps within new sections 554Z4A and 554Z11A when the




210.

211.

212.

213.

214.

215.

216.

217.

FINANCE BILL

steps are taken after A has died during a period for which the relevant
person was temporarily non-resident. The amendments provide that the
relevant step in question is treated as taken in the relevant person’s
period of return unless the relevant person’s temporary period of non-
residence started before A died.

Paragraph 118 inserts a new section 572A into ITEPA. New
section 5S72A applies to certain lump sums paid by UK pension
schemes.

Subsection (1) of new section 572A provides that the section applies to
individuals who are temporarily non-resident.

Subsection (2) of new section 572A provides that any pension within
subsection (3) is to be treated as if it accrued in the period of return

Subsection (3) of new section 572A prescribes the conditions that need
to be satisfied in order for the section to apply. The conditions are that

e section 569 of ITEPA applies to the lump sum,;
e the pension is paid in the form of a lump sum;

e the lump sum accrued during a period in which the individual was
temporarily non-resident;

e the lump sum is not chargeable to tax as a United Kingdom
pension under Chapter 3 of Part 9 of ITEPA but it would be so
chargeable if there were no double tax arrangements under which
the individual could claim an exemption from UK tax in respect of
the lump sum.

Subsection (4) of new section 572A provides that there will be
regarded as being no charge to tax for the purpose of
subsection (3)(d)(i) where the person could make a claim to double
taxation relief but has not yet done so.

Subsection (5) of new section 572A provides that no double taxation
relief arrangements are to be read as preventing the pension to which
the section applies from giving rise to tax in the period of return.

Subsections (6) and (7) of new section 572A provide statutory cross-
references for terms used in the section but defined in legislation
elsewhere.

Paragraph 119 amends section 683 of ITEPA (PAYE income) in
connection with amounts that are treated as employment income or

pension income for a period of return by virtue of new sections 394A,
55474A, 572A or 579CA of ITEPA. The amendments provide that
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there is no requirement to operate PAYE in respect of any employment
income or pension income which is chargeable to tax by virtue of one
of those sections.

New special rule: distributions to participators in close companies etc

218.

219.

220.

221.

222.

223.

224.

Paragraph 120 introduces paragraphs 121 to 123 which amend Parts 4
and 5 of ITTOIA. They provide new charges on foreign dividends and
other distributions received (including loans being released) during a
temporary period of non-residence.

Paragraph 121 inserts new section 408A in Chapter 4 of Part 4 of
ITTOIA (which deals with foreign dividends).

Subsection (1) of new section 408A provides that this section applies
to an individual who is temporarily non-resident.

Subsection (2) of new section 408A provides that dividends are to be
treated for the purpose of Chapter 4 as if the individual received or
became entitled to them in the period of return.

Subsection (3) of new section 408A sets out the conditions that must
apply for a dividend to fall within subsection (2). These conditions are
that:

e the individual receives or becomes entitled to the dividend in the
temporary period of non-residence by virtue of being either a
material participator in the company or an associate of such a
participator at a relevant time;

e the dividend is from a company which would be a close company
if it were UK resident; and,

e in the absence of this section, the individual would not be liable
for tax under Chapter 4 in respect of the dividend but would have
been so liable if they had received or become entitled to it in the
period of return.

Subsection (4) of new section 408A defines the terms ‘associate’,
‘participator’, ‘material participator’ and ‘relevant time’ for the
purposes of subsection (3) and provides that the subsection also applies
where double taxation relief is available for the tax liability in
question, even if no claim for such relief is actually made.

Subsection (5) of new section 408A provides that, where an individual
is taxed on the remittance basis for the year of return, any dividend
within subsection (3) which is remitted to the UK in the temporary
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period of non-residence will be treated as remitted to the UK in the
period of return.

Subsection (6) of new section 408A provides that new section 408A
does not apply to dividends within subsection (3) which are paid in
respect of post-departure trade profits.

Subsection (7) of new section 408A defines the term ‘post-departure
trade profits’ for the purposes of subsection (6) as those arising to the
company in an accounting period which begins after the start of the
temporary period of non-residence and, where such profits arise in an
accounting period straddling the start of that temporary period, so
much of those profits which can be attributed, on a just and reasonable
basis, to the time after the start of that temporary period.

Subsection (8) of new section 408A provides that the extent to which a
dividend is paid in respect of post-departure trade profits should be
determined on a just and reasonable basis.

Subsection (9) of new section 408A provides that double taxation
arrangements will not prevent the individual from being chargeable to
income tax under this section.

Subsection (10) of new section 408A provides that, where section 406
or 407 of ITTOIA applies to the dividend, references in this section to
a dividend being received by the individual are to a cash dividend
being paid to the individual or to a dividend treated as paid to the
individual.

Subsection (11) of new section 408 A provides that the meaning of the
terms ‘temporarily non-resident’, ‘the temporary period of non-
residence’, ‘the year of departure’ and ‘the period of return’ is as
defined in Part 4 of this Schedule.

Subsection (12) of new section 408A defines the terms ‘double
taxation arrangements’, ‘remitted to the UK’ and ‘year of return’ for
the purposes of this section.

Paragraph 122 inserts new section 420A in Chapter 6 of Part 4 of
ITTOIA. This provision applies to loans released in a period of
temporary non-residence.

Subsection (1) of new section 420A provides that this section applies
where an individual is temporarily non-resident.

Subsection (2) of new section 420A provides that debts within
subsection (3) are treated as if they had been released or written off in
the period of return.
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Subsection (3) of new section 420A provides that a debt is within this
subsection if:

o the debt is all or part of a debt in respect of a loan or advance
made by a company to the individual;

o the debt is released or written off in the temporary period of non-
residence; and,

° in the absence of this section, the individual would not be liable
for tax under Chapter 6 of Part 4 of ITTOIA in respect of the
release or write-off of the debt, but would have been liable if the
debt had been released or written off in the period of return.

Subsection (4) of new section 420A provides that, for the purposes of
subsection (3), the terms ‘associate’ and ‘participator’ have the same
meaning as in Part 10 of CTA 2010 and that subsection (3) also applies
where double taxation relief is available for the tax liability in
question, even if no claim for such relief is actually made.

Subsection (5) of new section 420A provides that double taxation
arrangements will not prevent the individual from being chargeable to
income tax under this section.

Subsection (6) of new section 420A provides that the meaning of the
terms ‘temporarily non-resident’, ‘the temporary period of non-
residence’, ‘the year of departure’ and ‘the period of return’ is as
defined in Part 4 of this Schedule.

Subsection (7) of new section 420A defines the term ‘double taxation
arrangements’ for the purposes of this section.

Paragraph 123 inserts new section 689A in Chapter 8 of Part 5 of
ITTOIA 2005 dealing with distributions not charged by other
provisions of ITTOIA.

Subsection (1) of new section 689A provides that new section 689A
applies if an individual is temporarily non-resident.

Subsection (2) of new section 689A provides that distributions within
subsection (3) are to be treated for the purpose of Chapter 8 of Part 5 of
ITTOIA as if the individual received or became entitled to them in the
period of return.

Subsection (3) of new section 689A defines the conditions in which
distributions are to be treated under the rule provided by
subsection (2). These conditions are that:
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o the individual receives or becomes entitled to the distribution in
the temporary period of non-residence by virtue of being either a
material participator in the company or an associate of such a
participator at a relevant time;

. the distribution is from a close company or from a company
which would be a close company if it were UK resident; and

° in the absence of this section, the individual would not be liable
for tax under Chapter 8 of Part 5 of ITTOIA in respect of the
distribution but would have been so liable if they had received or
become entitled to it in the period of return.

Subsection (4) of new section 689A defines the terms ‘associate’,
‘participator’, ‘material participator’ and ‘relevant time’ for the
purposes of subsection (3) and provides that the subsection also applies
where double taxation relief is available for the tax liability in
question, even if no claim for such relief is actually made.

Subsection (5) of new section 689A provides that, where an individual
is taxed on the remittance basis for the year of return, any distribution
within subsection (3) which is relevant foreign income and is remitted
to the UK in the temporary period of non-residence will be treated as
remitted to the UK in the period of return.

Subsection (6) of new section 689A provides that double taxation
arrangements will not prevent the individual from being chargeable to
income tax under this section.

Subsection (7) of new section 689A provides that the meaning of the
terms ‘temporarily non-resident’, ‘the temporary period of non-
residence’, ‘the year of departure’ and ‘the period of return’ is as
defined in Part 4 of this Schedule.

Subsection (8) of new section 689A defines the terms ‘double taxation
relief arrangements’, ‘remitted to the UK’ and ‘years of return’ for the
purposes of this section.

Paragraph 124 inserts new section 812A in Chapter 1 of Part 14
of ITA.

Subsection (1) of new section 812A provides that new section 8§812A
applies where:

e an individual is temporarily non-resident;

e the individual’s income tax liability is limited under section 811 of
ITA;
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e the non-resident year falls within the temporary period of non-
residence; and

e the individual’s income for that tax year includes relevant
investment income.

Subsection (2) of new section 812A provides that the total income, as
defined by Step 1 in section 23 of ITA, on which the individual is
taxed for the year of return, is to be increased by amount X which is
equal to the amount of the relevant investment income.

Subsection (3) of new section 812A provides that a credit is to be
allowed for the notional UK tax on relevant investment income against
the individual’s income tax liability for the year of return to the extent
that the relevant investment income does not exceed amount X.

Subsection (4) of new section 812A provides that ‘relevant investment
income’ is income where:

e the income is chargeable under either Chapter 3 or Chapter 5 of
Part 4 of ITTOIA;

e the distributing company is a close company;

e the income either arises or is treated as arising to the individual
because they were a material participator in the company or an
associate of such a participator at a relevant time.

Subsection (5) of new section 812A provides that income within
subsection (4) in the form of a cash or stock dividend is not relevant
investment income to the extent that the dividend is paid, or the share
capital is issued, in respect of post-departure trade profits.

Subsection (6) of new section 812A defines the terms ‘post-departure
trade profits’ for the purposes of subsection (5) as those arising to the
distributing company in an accounting period which begins after the
start of the temporary period of non-residence and, where such profits
arise in an accounting period straddling the start of that temporary
period, so much of those profits which can be attributed, on a just and
reasonable basis, to the time after the start of that temporary period.

Subsection (7) of new section 812A defines the term ‘notional UK tax’
on relevant investment income for the purpose of subsection (3) as the
total income included within amount A in section 811 of ITA less any
credit for foreign tax paid in respect of that income under Chapter 2 of
Part 2 of TIOPA for the non-resident year.

Subsection (8) of new section 812A provides that the extent to which a
dividend is paid, or share capital is issued, in respect of post-departure
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trade profits, and the extent to which a sum included within amount A
is a sum in respect of relevant investment income should both be
determined on a just and reasonable basis.

Subsection (9) of new section 812A provides that double taxation
arrangements will not prevent the individual from being chargeable to
income tax under this section.

Subsection (10) of new section 812A provides that the meaning of the
terms ‘temporarily non-resident’, ‘the temporary period of non-
residence’, ‘the year of departure’ and ‘the period of return’ is as
defined in Part 4 of this Schedule.

Subsection (11) of new section 812A defines the terms ‘associate’,
‘participator’, ‘material participator’, ‘relevant time’ and ‘year of
return’ for the purposes of this section.

New special rule: chargeable event gains

261.

262.

263.
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267.

268.

Paragraph 125 provides for Chapter 9 of Part 4 of ITTOIA to be
amended. This provides a new charge on chargeable event gains
arising in a temporary period of non-residence and makes related
amendments.

Paragraph 126 inserts new section 465B into ITTOIA.

Subsection (1) of new section 465B provides that the section applies if
an individual is temporarily non-resident (as defined in paragraph 99).

Subsection (2) of new section 465B provides a charge for the year of
return following a temporary period of non-residence if the conditions
in subsection (3) are met.

Subsection (3) and (4) of new section 465B state the conditions to be
met for a gain to be charged under this section. It is necessary that the
gain would have been chargeable had the individual been resident in
the year in which the gain arose, and assuming that year was not a split
year for that individual.

Subsections (5) and (6) of new section 465B provide that the amount
chargeable in the year of return is the amount that would have been
chargeable applying the assumptions in subsection (4).

Subsection (7) of new section 465B contains a rule determining the
date an insurance or contract is made for the purposes of
subsection (3)(b).

Subsection (8) of new section 465B provides that in certain
circumstances a gain is not chargeable under this section.
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Subsection (9) of new section 465B provides that nothing in any
double taxation arrangements prevents the charge under this section.

Subsections (10) and (11) of new section 465B provide statutory cross-
references for terms used in the section but defined in legislation
elsewhere.

Paragraph 127 inserts new subsection (7) into section 468 of ITTOIA
ensuring no double charge arises under sections 465B and 468.

Paragraph 128 inserts new subsection (4A) into section 514 of ITTOIA
and provides that the special rule in subsection (4) charging the gain
for the tax year in which the insurance year ends takes precedence over
the timing rule in section 465B.

Paragraph 129 makes a consequential amendment to section 541 of
ITTOIA.

Paragraph 130 makes a consequential amendment to section 552 of
ICTA.

PART 5

Miscellaneous

Interpretation

275.

276.

2717.

Paragraph 131 defines terms used in this Schedule.

Paragraph 132 specifies the interpretation of annual and parenting
leave for an individual carrying on a trade, and what are “reasonable
amounts”, in relation to the usage in this Schedule.

Paragraph 133 provides that a reference to less than a specified number
of days includes nil days.

Consequential amendments

278.

279.

280.

Paragraph 134 amends TCGA to delete section 9, which defines
residence and related expressions for the purposes of that Act, and

inserts into section 288 the definition of “resident” given by this
Schedule.

Paragraph 135 makes a minor consequential amendment to section 27
of ITEPA.

Paragraph 136 makes a similar minor consequential amendment to
section 465 of ITTOIA.
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Paragraph 137 amends section 28 of FA 2005 to incorporate the
concept of a split year as defined in Part 3 of this Schedule and amends
section 41 of FA 2005 to insert the definitions of “non-UK resident”
and “UK resident” in accordance with the meaning arising from this

Schedule. Minor amendments are also made to sections 30, 31 and 32
of that Act.

Paragraph 138 amends ITA to delete sections 829 to 832, which
contain provisions about the meaning of residence for income tax

purposes. It also makes consequential amendments to section 810
of ITA.

Commencement

283.

Paragraph 139 specifies when this Schedule shall have effect. Parts 1
and 2 have effect for determining whether individuals are resident or
not resident in the UK for the tax year 2013-14 or any subsequent tax
year. Part 3 of the Schedule has effect in calculating an individual’s
liability to income tax or capital gains tax for the tax year 2013-14 or
any subsequent tax year. Part 4 of the Schedule has effect if the year of
departure (as defined in paragraph 103) is the tax year 2013-14 or a
subsequent tax year.

Transitional and saving provision

284.

285.

286.

Paragraph 140 provides that where for the purposes of this Schedule it
is necessary to determine for the tax year 2013-14, 2014-15 or 2015-16
whether an individual was UK resident or non-UK resident for a tax
year before 201314, this will be determined in accordance with the
rules then in force unless the individual elects for the determination to
be made in accordance with this Schedule. Such an election must be
made by notice in writing to HMRC no later than the first anniversary
of the tax year to which it applies.

Paragraph 141 provides that where for the purposes of this Schedule it
is necessary to determine for the tax year 2013-14 or any subsequent
year whether a tax year before 2013—14 was a split year with respect to
the individual, this will be determined in accordance with the relevant
Extra Statutory Concession in place for that pre-commencement year.
Those concessions are ESC A11, ESC A78 and ESC D2.

Paragraph 142 provides that the temporary non-resident provisions
listed in sub-paragraph (3) will continue to have effect where the year
of departure (as defined in paragraph 103) is a tax year before 2013-14,
and that an individual’s residence for the year 2013-14 and after will
be determined in accordance with this Schedule with the effect of split-
years being disregarded.
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Paragraph 143 provides that section 13 of FA 2012, which is a tax
exemption in relation to the May 2013 Champions League final at

Wembley, is applied using the concept of residence without regard to
this Schedule.

BACKGROUND

At Budget 2011, the Government announced that it would introduce a
statutory definition of tax residence for individuals. Following
extensive consultation, rules have been formulated which are contained
within Parts 1 and 2 of the Schedule. The test makes an individual
resident or not resident in the UK for a whole tax year. It applies
for 2013-14 and following years.

Under a number of extra-statutory concessions, an individual could be
taxed as if resident and non-resident for parts of the same tax year
provided certain conditions were met. Part 3 of the Schedule replaces
those concessions by giving statutory effect to ‘split year’ treatment
and the concessions will be withdrawn with effect from 6 April 2013.

There are already several provisions (including two in secondary
legislation) which charge certain income and gains when an individual
resumes UK residence after a temporary period of non-residence.
Those rules in primary legislation are aligned and updated by Part 4 of
the Schedule which also extends the scope of the temporary non-
resident rules to certain other income and gains. It is proposed that the
two provisions in secondary legislation will be brought into line
through a Statutory Instrument made after Royal Assent but taking
effect on 6 April 2013. A draft statutory instrument will be published
in due course.

If you have any questions or comments on the legislation, please
contact  Paul  Jefferies on 020 7147 2580  (email:
offshorepersonal.taxteam @hmrc.gsi.gov.uk).
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1

(1)
(2)

Ordinary residence

Schedule 1 contains provision removing or replacing rules relating to ordinary
residence.

The Treasury may by order make further provision removing or replacing
rules relating to ordinary residence with respect to—

(@) income tax,

(b) capital gains tax, and

() (so far as the ordinary residence status of individuals is relevant to
them) inheritance tax and corporation tax.

An order under subsection (2) may take effect from the start of the tax year in
which the order is made.

The Treasury may by order make any incidental, supplemental, consequential,
transitional or saving provision in consequence of Schedule 1 or in
consequence of any further provision made under subsection (2).

An order under this section may —
(@) make different provision for different purposes, and

(b) make provision amending, repealing or revoking any provision made
by or under an Act (whenever passed or made).

An order under this section is to be made by statutory instrument.

A statutory instrument containing an order under subsection (2) (whether
alone or with other provisions) may not be made unless a draft of the
instrument has been laid before, and approved by a resolution of, the House of
Commons.

Subject to subsection (7), a statutory instrument containing an order under this
section is subject to annulment in pursuance of a resolution of the House of
Commons.
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2 Consultation draft
Part 1 — Income tax and capital gains tax: remittance basis of taxation

SCHEDULE 1 Section 1
ORDINARY RESIDENCE
PART 1
INCOME TAX AND CAPITAL GAINS TAX: REMITTANCE BASIS OF TAXATION

Remittance basis restricted to non-doms

1 Chapter A1 of Part 14 of ITA 2007 (remittance basis) is amended as follows.
2 In section 809A (overview of Chapter), omit “or are not ordinarily UK
resident”.
3 In section 809B (claim for remittance basis to apply) —
(@) in subsection (1)(b), omit “or is not ordinarily UK resident in that
year”, and

(b) omit subsection (2).

4 In section 809D (application of remittance basis without claim where
unremitted foreign income and gains under £2,000) —

(@) in subsection (1)(b), omit “or is not ordinarily UK resident in that
year”, and

(b) in subsection (1A), omit “the individual is not domiciled in the
United Kingdom in that year and”.

5 In section 809E (application of remittance basis without claim: other cases),
in subsection (1)(b), omit “or is not ordinarily UK resident in that year”.

Treatment of relevant foreign earnings

6 ITEPA 2003 is amended as follows.

7 (1) Insection 22 (chargeable overseas earnings for year where remittance basis
applies and employee ordinarily UK resident), in subsection (1), for
paragraph (b) substitute —

“(b) the employee does not meet the requirement of section 26A
for that year.”

(2) Accordingly —
(@) in the heading of that section, for “ordinarily UK resident”
substitute “outside section 26”, and

(b) intheitalicised heading before that section, for “UK ordinarily resident
employees” substitute “employees outside section 26”.

8 In section 23 (calculation of “chargeable overseas earnings”), in subsection
(2), for paragraph (aa) substitute —
“(aa) the employee does not meet the requirement of section 26 A
for that year,”.
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9 (1) In section 26 (foreign earnings for year when remittance basis applies and
employee not ordinarily UK resident), in subsection (1), for “is not ordinarily
UK resident in” substitute “meets the requirement of section 26A for”.

(2) Accordingly —
(@) in the heading of that section, for “not ordinarily UK resident”
substitute “meets section 26A requirement”, and

(b) in the italicised heading before that section, for “not UK ordinarily
resident” substitute “employees who meet section 26A requirement”.

10 After that section insert—
“26A Section 26: requirement for 3-year period of non-residence

(1) An employee meets the requirement of this section for a tax year if
the employee was —

(@) non-UK resident for the previous 3 tax years, or

(b) UKresident for the previous tax year but non-UK resident for
the 3 tax years before that, or

(c) UKresident for the previous 2 tax years but non-UK resident
for the 3 tax years before that, or

(d) non-UK resident for the previous tax year, UK resident for
the tax year before that and non-UK resident for the 3 tax
years before that.

(2) The residence status of the employee before the 3 years of non-UK
residence is not relevant for these purposes.”

11 (1) Section 41C (foreign securities income) is amended as follows.

(2) In subsection (4), for paragraph (b) substitute —
“(b) the individual does not meet the requirement of section 26A
for the year (reading references there to the employee as
references to the individual),”.

(3) In subsection (6), for paragraph (b) substitute —
“(b) the individual meets the requirement of section 26A for the
year (reading references there to the employee as references
to the individual), and”.

12 In section 271 (limited exemption of removal benefits and expenses:
general), in subsection (2) —
(@) in paragraph (a), for “ordinarily UK resident” substitute “outside
section 26”, and

(b) in paragraph (b), for “not ordinarily UK resident” substitute “meets
section 26A requirement”.

13 (1) In section 55479 (remittance basis: A is ordinarily UK resident), in
subsection (1), for paragraph (c) substitute —
“(c) A does not meet the requirement of section 26A for the
relevant tax year (reading references there to the employee as
references to A),”.

(2) Accordingly, in the heading of that section, for “A is ordinarily UK
resident” substitute “A does not meet section 26A requirement”.
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14 (1) In section 554710 (remittance basis: A is not ordinarily resident), in
subsection (1), for paragraph (c) substitute —
“(c) A meets the requirement of section 26A for the relevant tax

year (reading references there to the employee as references
to A).”

(2) Accordingly, in the heading of that section, for “A is not ordinarily
resident” substitute “A meets section 26A requirement”.

15 (1) Section 690 (employee non-resident etc) is amended as follows.

(2) In subsection (1), for paragraph (a) substitute —

“(a) is either non-UK resident for the tax year or is UK resident
but meets the requirement of section 26A for the tax year,
and”.

(3) In subsection (2A), for “not ordinarily resident in” substitute “meets the
requirement of section 26A for”.

Consequential amendments

16 In section 266A of ICTA (life assurance premiums paid by employer), in
subsection (8) —

(@) in paragraph (a), for “employee resident and ordinarily resident, but
not domiciled, in UK” substitute “remittance basis applies and
employee outside section 26, and

(b) in paragraph (b), for “employee resident, but not ordinarily resident,
in UK” substitute “remittance basis applies and employee meets
section 26A requirement”.

17 In section 12 of TCGA 1992 (non-UK domiciled individuals to whom
remittance basis applies), for subsection (1) substitute —

“(1) This section applies to foreign chargeable gains accruing to an
individual in a tax year (“the foreign chargeable gains”) if section
809B, 809D or 809E of ITA 2007 (remittance basis) applies to the
individual for that year.”

18 In section 87B of that Act (section 87: remittance basis), in subsection (1) —
(@) insert “and” at the end of paragraph (a),
(b) omit “and” at the end of paragraph (b), and
(c) omit paragraph (c).

19 In section 726 of ITA 2007 (non-UK domiciled individuals to whom
remittance basis applies), for subsection (1) substitute —

“(1) This section applies in relation to income treated under section 721 as
arising to an individual in a tax year (“the deemed income”) if section
809B, 809D or 809E (remittance basis) applies to the individual for
that year.”

20 In section 730 of that Act (non-UK domiciled individuals to whom
remittance basis applies), for subsection (1) substitute —

“(1) This section applies in relation to income treated under section 728 as
arising to an individual in a tax year (“the deemed income”) if section
809B, 809D or 809E (remittance basis) applies to the individual for
that year.”
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21 In section 735 of that Act (non-UK domiciled individuals to whom
remittance basis applies), as substituted by Part 4 of Schedule [ ] to this Act,
for subsection (1) substitute —

“(1) This section applies to an individual for the relevant tax year if
section 809B, 809D or 809E (remittance basis) applies to the
individual for that year.”

22 In section 809F of that Act (effect on what is chargeable), in subsection (4),
for “If the individual is not domiciled in the United Kingdom in that year,
the” substitute “The”.

23 In section 809YD of that Act (chargeable gains accruing on sales of exempt
property), in subsection (3), omit “and P is not domiciled in the United
Kingdom in that year”.

24 In section 809Z7 of that Act (interpretation of Chapter) —

(@) in subsection (2)(d), omit “if the individual is not domiciled in the
United Kingdom in that year,”, and

(b) in subsection (3)(a), for “is ordinarily UK resident in” substitute
“does not meet the requirement of section 26A of ITEPA 2003 for”.

Commencement

25 The amendments made by this Part of this Schedule have effect in relation
to an individual’s foreign income and gains for the tax year 2013-14 or any
subsequent tax year.

Savings

26 (1) This paragraph applies to an individual who—
(@) was not resident in the United Kingdom for the tax year 2010-11,
(b) 1is resident there for the tax year 2012-13, but
(c) isnot ordinarily resident there at the end of the tax year 2012-13.

(2) Enactments relating to income tax or capital gains tax have effect, in relation
to any eligible foreign income and gains of the individual, as if the
amendments made by this Part of this Schedule had not been made.

(3) “Eligible foreign income and gains” means —

(a) if the individual was resident in the United Kingdom for the tax year
2011-12, foreign income and gains for the tax year 2013-14,

(b) otherwise, foreign income and gains for the tax year 2013-14 and the
tax year 2014-15.

(4) Where, by virtue of this paragraph, it is necessary to determine whether an
individual is (or is not) ordinarily resident in the United Kingdom at a time
on or after 6 April 2013, the question is to be determined as it would have
been in the absence of this Schedule.

Interpretation
27 References in this Part of this Schedule to an individual’s “foreign income

and gains” for a tax year are to be read in accordance with section 80927 of
ITA 2007 (interpretation of remittance basis rules).
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ICTA

28

PART 2

INCOME TAX: ARISING BASIS OF TAXATION

In section 614 of ICTA (exemptions and reliefs in respect of income from
investments etc of certain pension schemes) —
(@) in subsection (4), for “not domiciled, ordinarily resident or resident”
substitute “not domiciled and not resident”, and
(b) in subsection (5), for “not domiciled, ordinarily resident or resident”
substitute “not domiciled and not resident”.

ITEPA 2003

29
30

31

32

33

34

35

36

37 (1)

ITEPA 2003 is amended as follows.

In section 56 (application of Income Tax Acts in relation to deemed
employment), in subsection (5) —
(@) for paragraph (a) substitute —
“(a) the worker being resident or domiciled outside the
United Kingdom or meeting the requirement of
section 26A,”, and

(b) in paragraph (b), omit “or ordinarily resident”.

In section 61G (application of Income Tax Acts in relation to deemed
employment), in subsection (5) —
(a) for paragraph (a) substitute —
“(a) the worker being resident or domiciled outside the
United Kingdom or meeting the requirement of
section 26A,”, and

(b) in paragraph (b), omit “or ordinarily resident”.

In section 328 (the income from which deductions may be made), in
subsection (5), omit the entry for Chapter 6 of Part 5 and the word “and”
immediately preceding it.

In section 341 (travel at start or finish of overseas employment), in
subsection (3), for “resident and ordinarily resident in the United Kingdom”
substitute “UK resident”.

In section 342 (travel between employments where duties performed
abroad), in subsection (6), for “resident and ordinarily resident in the United
Kingdom” substitute “UK resident”.

In section 370 (travel costs where duties performed abroad: employee’s
travel), in subsection (6), omit “in which the employee is ordinarily UK
resident”.

In section 376 (foreign accommodation and subsistence costs and expenses
(overseas employments)), in subsection (1)(b), for “resident and ordinarily
resident in the United Kingdom” substitute “UK resident”.

Section 378 (deductions from seafarers’ earnings: eligibility) is amended as
follows.
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38

39

40

41

42

(2) In subsection (1), for “relevant taxable earnings or EEA-resident earnings”
substitute “relevant general earnings”.

(3) For subsection (5) substitute —

“(5) “Relevant general earnings” means —
(a) taxable earnings under section 15, 22 or 26, or
(b) general earnings —
(i) to which section 27 applies, and

(i) which are for a period in which the employee is liable
under the law of an EEA State (other than the United
Kingdom) to tax in that State by reason of domicile or
residence.”

(4) Omit subsection (6).

In section 413 (exception in certain cases of foreign service), in subsection
(3A), before paragraph (a) insert—
“(za) for service in or after the tax year 2013-14, earnings for a tax
year that are earnings to which section 15 applies and to
which that section would apply even if the employee made a
claim under section 809B of ITA 2007 (claim for remittance
basis) for that year,”.

(1) In section 681A (foreign benefits of consular employees), for subsection (4)
substitute —

“(4) Condition Cis that—
(@) the officer or employee is a permanent employee of that state,
or
(b) the officer or employee was non-UK resident for each of the
2 tax years preceding the tax year in which the officer or
employee became a consular officer or employee in the
United Kingdom of that state.”

(2) The amendment made by this paragraph does not apply to a person who
became a consular officer or employee in the United Kingdom before 6 April
2013.

(1) In Schedule 2 (approved share incentive plans), in paragraph 8(2), omit
paragraph (b) and the “and” immediately before it.

(2) The amendments made by this paragraph do not apply to plans that have
been approved before the day on which this Act is passed.

(1) InSchedule 3 (approved SAYE option schemes), in paragraph 6(2)—
(@) insert “and” at the end of paragraph (c), and
(b) omit paragraph (ca), including the “and” at the end of it.

(2) The amendments made by this paragraph do not apply to schemes that have
been approved before the day on which this Act is passed.

In Schedule 5 (enterprise management incentives), in paragraph 27(3)(b),
omit “and ordinarily resident”.

ITTOIA 2005

43

ITTOIA 2005 is amended as follows.



Consultation draft
Part 2 — Income tax: arising basis of taxation

44

45

46

47

48

49

50

51

52

53

In section 154A (certain non-UK residents with interest on 3%2% War Loan
1952 Or After), in subsection (1)(a), omit “ordinarily”.

In section 459 (transfer of assets abroad), in subsection (2), for “an individual
ordinarily UK resident” substitute “a UK resident individual”.

In section 468 (non-UK resident trustees and foreign institutions), for
subsection (2) substitute —

“(2) Chapter 2 of Part 13 of ITA 2007 (which prevents avoidance of tax
where a UK resident individual benefits from a transfer of assets)
applies with the modifications specified in subsection (3) or (4).”

In section 569 (anti-avoidance: transfer of assets abroad), in subsection (2),
for “an individual ordinarily UK resident” substitute “a UK resident
individual”.

(1) Insection 636 (calculation of undistributed income), in subsection (2)(b), for
“, resident and ordinarily resident” substitute “and resident”.

(2) The amendment made by this paragraph does not apply in calculating
income arising under a settlement in tax years ending before 6 April 2013.

In section 648 (income arising under a settlement), in subsection (1)(b), for ,
resident and ordinarily resident” substitute “and resident”.

In section 651 (meaning of “UK estate” and “foreign estate”), in subsection
(3), omit “or not ordinarily UK resident”.

In section 664 (the aggregate income of the estate), in subsection (2)(b)(i),
omit “who was ordinarily UK resident”.

(1) Section 715 (interest from FOTRA securities held on trust) is amended as
follows.

(2) Insubsection (1)(b), for “person not ordinarily UK resident” substitute “non-
UK resident person”.

(3) In subsection (2)—
(@) for “person not ordinarily UK resident” substitute “non-UK resident
person”, and
(b) for “is ordinarily UK resident at the time when” substitute “is UK
resident for the tax year in which”.

(4) Inrelation to a FOTRA security issued before 6 April 2013, the amendments
made by this paragraph apply only if the security was acquired by the trust
on or after that date.

(1) In section 771 (relevant foreign income of consular officers and employees),
for subsection (4) substitute —

“(4) Condition Cis that—
(@) the officer or employee is a permanent employee of that state,
or
(b) the officer or employee was non-UK resident for each of the
2 tax years preceding the tax year in which the officer or
employee became a consular officer or employee in the
United Kingdom of that state.”
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(2) The amendment made by this paragraph does not apply to a person who
became a consular officer or employee in the United Kingdom before 6 April
2013.

ITA 2007
54 ITA 2007 is amended as follows.
55 In section 465 (overview of Chapter 2 and interpretation), in subsection (4),
omit “and ordinary residence”.
56 (1) Section 475 (residence of trustees) is amended as follows.

57

58

59

60

61

(2) For subsection (1) substitute —

“(1) This section applies for income tax purposes and explains how to
work out, in relation to the trustees of a settlement, whether or not
the single person mentioned in section 474(1) is UK resident.”

(3) In subsection (2), for “both UK resident and ordinarily UK resident”
substitute “UK resident”.

(4) Insubsection (3), for “both non-UK resident and not ordinarily UK resident”
substitute “non-UK resident”.

(1) Section 476 (how to work out whether settlor meets condition C) is amended
as follows.

(2) In subsection (2)(b), omit “, ordinarily UK resident”.
(3) In subsection (3)(b), omit “, ordinarily UK resident”.

(4) The amendment made by sub-paragraph (2) does not apply if the person
died before 6 April 2013.

(5) The amendment made by sub-paragraph (3) does not apply if the settlement
was made before 6 April 2013.

In section 643 (non-residents), in subsection (1), omit “and is not ordinarily
UK resident during that year”.

In section 718 (meaning of “person abroad” etc), in subsection (2)(b), for
“neither UK resident nor ordinarily UK resident” substitute “non-UK
resident”.

In section 720 (charge to tax on income treated as arising under section 721),
in subsection (1), omit “ordinarily”.

(1) Section 721 (individuals with power to enjoy income as a result of relevant
transactions) is amended as follows.

(2) In subsection (1), for “conditions A and B” substitute “conditions A to C”.
(3) After subsection (3) insert—
“(BA) Condition C is that the individual is UK resident for the tax year.”

(4) In subsection (5), for paragraph (b) substitute —
“(b) whether the individual is UK resident for the tax year in
which the relevant transfer is made (if different from the tax
year mentioned in subsection (1)), or”.
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62

63

64

65

66

67

68

69

In section 727 (charge to tax on income treated as arising under section 728),
in subsection (1), omit “ordinarily”.

(1) Section 728 (individuals receiving capital sums as a result of relevant
transactions) is amended as follows.

(2) In subsection (1)—
(@) inparagraph (a), omit the “and” at the end of sub-paragraph (iii), and
(b) at the end of paragraph (b) insert “, and
(c) theindividual is UK resident for the tax year.”

(3) In subsection (3), for paragraph (b) substitute —
“(b) whether the individual is UK resident for the tax year in
which the relevant transfer abroad is made (if different from
the tax year mentioned in subsection (1)), or”.

In section 732 (non-transferors receiving benefit as a result of relevant
transactions), as substituted by Part 4 of Schedule [ ] to this Act, in subsection
(4), for paragraph (a) substitute —
“(a) the individual is UK resident for the tax year in which the
benefit is received,”.

(1) In section 749 (restrictions on particulars to be provided by relevant
lawyers), in subsection (2), omit “ordinarily”.

(2) The amendment made by this paragraph applies only if the transfer is made
or, in the case of an associated operation, the transfer is made and the
associated operation is effected on or after 6 April 2013.

In section 812 (case where limit on liability of non-UK residents is not to
apply), in subsection (1)(a), omit “ordinarily”.

(1) Insection 834 (residence of personal representatives), in subsection (3), omit
*, ordinarily UK resident”.

(2) The amendment made by this paragraph does not apply if D died before 6
April 2013.

(1) In section 858 (declarations of non-UK residence: individuals) —
(@) in subsection (3)(a) and (b), for “not ordinarily UK resident”
substitute “non-UK resident”, and
(b) in subsection (4), omit “ordinarily”.

(2) The amendments made by this paragraph apply to the making of
declarations on or after 6 April 2014, and any declarations made before that
date continue to have effect in respect of interest paid on or after that date as
if those amendments had not been made.

(1) In section 859 (declarations of non-UK residence: Scottish partnerships) —
(@) in subsection (3), for “not ordinarily UK resident” substitute “non-
UK resident”, and

(b) in subsection (4), omit “ordinarily”.

(2) The amendments made by this paragraph apply to the making of
declarations on or after 6 April 2014, and any declarations made before that
date continue to have effect in respect of interest paid on or after that date as
if those amendments had not been made.
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70 (1) In section 860 (declarations of non-UK residence: personal representatives),
in subsection (3), for “not ordinarily UK resident” substitute “non-UK
resident”.

(2) The amendment made by this paragraph applies only if the deceased died
on or after 6 April 2014.

71 (1) Section 861 (declarations of non-UK residence: settlements) is amended as
follows.

(2) In subsection (3)(b)(i) and (iii), omit “ordinarily”.

(3) In subsection (4)—
(@) inparagraphs (b) and (d), omit “ordinarily”, and
(b) in paragraph (f), for “an ordinarily” substitute “a”.

(4) The amendments made by this paragraph apply to the making of
declarations on or after 6 April 2014, and any declarations made before that
date continue to have effect in respect of interest paid on or after that date as
if those amendments had not been made.

Commencement

72 (1) The amendments made by this Part of this Schedule have effect for the
purposes of a person’s liability to income tax for the tax year 2013-14 or any
subsequent tax year.

(2) Sub-paragraph (1) is without prejudice to any provision in this Part of the
Schedule about the application of a particular amendment.

Savings

73 (1) This paragraph applies to an individual who—
(@) was not resident in the United Kingdom for the tax year 2010-11,
(b) is resident there for the tax year 2012-13, but
(c) 1is not ordinarily resident there at the end of the tax year 2012-13.

(2) The provisions listed in sub-paragraph (3) have effect, in relation to such an
individual and a qualifying tax year, as if the amendments made to or with
respect to those provisions by this Part of this Schedule had not been made.

(3) The provisions are—

(a) section 413 of ITEPA 2003 (exception for payments and benefits on
termination of employment etc in certain cases involving foreign
service),

(b) section 414 of that Act (reduction in other cases of foreign service),
and

(c) Chapter 2 of Part 13 of ITA 2007 (transfer of assets abroad).

(4) But, in the case of provisions within paragraph (a) or (b) of sub-paragraph
(3), this paragraph applies only if service in the employment in question
began before the start of the tax year 2013-14.

(®) “Qualifying tax year” means —
(@) if the individual was resident in the United Kingdom for the tax year
2011-12, the tax year 2013-14,
(b) otherwise, each of the tax year 2013-14 and the tax year 2014-15.
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(6)

Where, by virtue of this paragraph, it is necessary to determine whether an
individual is (or is not) ordinarily resident in the United Kingdom at a time
on or after 6 April 2013, the question is to be determined as it would have
been in the absence of this Schedule.

PART 3

CAPITAL GAINS TAX: ACCRUALS BASIS OF TAXATION

TCGA 1992

76

77

78

79

80

TCGA 1992 is amended as follows.

Section 2 (persons and gains chargeable to capital gains tax, and allowable
losses) is amended as follows.

In subsection (1), for the words from “during any part” to the end substitute
“if the residence condition is met”.

After that subsection insert —

“(1A) The residence condition is—

(@) in the case of an individual, that the individual is resident in
the United Kingdom for the year in question,

(b) in the case of personal representatives of a deceased person,
that the single and continuing body mentioned in section
62(3) is resident in the United Kingdom,

() in the case of the trustees of a settlement, that the single
person mentioned in section 69(1) is resident in the United
Kingdom during any part of the year in question, and

(d) in any other case, that the person is resident in the United
Kingdom when the gain accrues.”

In section 10 (non-resident with United Kingdom branch or agency), in
subsection (1), for “in which he is not resident and not ordinarily resident in
the United Kingdom but” substitute “if the residence condition is not met
(see section 2(1A)) but the person”.

Section 13 (attribution of gains to members of non-resident companies) is
amended as follows.

In subsection (2), omit “or ordinarily resident”.

In subsection (10), for “neither resident nor ordinarily resident” substitute
“not resident”.

In subsection (13)(b), omit “or ordinarily resident”.

In section 16 (computation of losses), in subsection (3), for “during no part of
which he is resident or ordinarily resident in the United Kingdom”
substitute “where the residence condition is not met (see section 2(1A))”.

In section 62 (death: general provisions), in subsection (3), omit “, ordinary
residence,”.

In section 65 (liability for tax of trustees or personal representatives), in
subsection (3)(b), for “become neither resident nor ordinarily resident”
substitute “cease to be resident”.



Consultation draft 13
Part 3 — Capital gains tax: accruals basis of taxation

81

82

83

84

85

86

87

88

89

90

91

(1)
(2)
€)

In section 67 (provisions applicable where section 79 of the Finance Act 1980
has applied), in subsection (6)(a), in paragraph (b) of the substituted
subsection (1), for “becomes neither resident nor ordinarily resident”
substitute “ceases to be resident”.

Section 69 (trustees of settlements) is amended as follows.
In subsection (2), omit “and ordinarily resident”.
In subsection (2B)(c), omit *, ordinarily resident”.

In subsection (2E), for the words from “and ordinarily resident” to the end
substitute “in the United Kingdom, then for the purposes of this Act it is
treated as being not resident in the United Kingdom”.

In section 76 (disposal of interests in settled property), in subsection (1B)(a),
for “neither resident nor ordinarily resident” substitute “not resident”.

In section 80 (trustees ceasing to be resident in UK), in subsection (1), for
“neither resident nor ordinarily resident” substitute “not resident”.

Section 81 (death of trustee: special rules) is amended as follows.
In subsection (1)(b), omit “and ordinarily resident”.
In subsection (3)(b), omit “and ordinarily resident”.
In subsection (4)(b), omit “and ordinarily resident”.
In subsection (5)(a), omit “and ordinarily resident”.

In section 82 (past trustees: liability for tax), in subsection (3)(b), for “become
neither resident nor ordinarily resident” substitute “cease to be resident”.

In section 83 (trustees ceasing to be liable to UK tax), in subsection (1), omit
“and ordinarily resident”.

Section 83A (trustees both resident and non-resident in a year of assessment)
is amended as follows.

In subsection (3)(a), omit “and ordinarily resident”.

In subsection (4) —

(@) in paragraph (a), for “neither resident nor ordinarily resident”
substitute “not resident”, and

(b) in paragraph (b), omit “and ordinarily resident”.

In section 84 (acquisition by dual resident trustees), in subsection (1)(b), omit
“and ordinarily resident”.

In section 85 (disposal of interests in non-resident settlements), in subsection
(1), for “neither resident nor ordinarily resident” substitute “not resident”.

Section 86 (attribution of gains to settlors with interest in non-resident or
dual resident settlements) is amended as follows.

In subsection (1)(c), for the words from “either resident” to the end substitute
“resident in the United Kingdom for the year”.

For subsection (2) substitute —

“(2) The condition as to residence is that—
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(@) there is no time in the year when the trustees are resident in
the United Kingdom, or

(b) there is such a time but, whenever the trustees are resident in
the United Kingdom during the year, they fall to be regarded
for the purposes of any double taxation relief arrangements

as resident in a territory outside the United Kingdom.”

(4) In subsection (3), omit “and ordinarily resident”.

92 (1) Section 87 (non-UK resident settlements: attribution of gains to
beneficiaries) is amended as follows.

(2) In subsection (1), for the words from “the trustees” to the end substitute
“there is no time in that year when the trustees are resident in the United
Kingdom”.

(3) In subsection (4)(a), omit “and ordinarily resident”.

93 In section 88(1) (gains of dual resident settlements) —
(@) in paragraph (a), omit “and ordinarily resident”, and
(b) in paragraph (b), omit “and ordinary residence”.
94 (1) Section 96 (payments by and to companies) is amended as follows.

(2) In subsection (3), omit “or ordinarily resident”.

(3) In subsection (4), in each of paragraphs (a) and (b), omit “or ordinarily
resident”.

(4) In subsection (5)(b), omit “or ordinary residence”.

95 In section 97 (supplementary provisions), in subsection (1)(a), for “neither
resident nor ordinarily resident” substitute “not resident”.
96 In section 99 (application of Act to unit trust schemes), in subsection (1)(c),
omit “and ordinarily resident”.
97 In section 106A(5A) (identification of securities: capital gains tax) —
(@) in paragraph (a), for “neither resident nor ordinarily resident”
substitute “not resident”, and
(b) in paragraph (b), omit “or ordinarily resident”.
98 (1) Section 159 (non-residents: roll-over relief) is amended as follows.

(2) In subsection (2)(b), omit “or ordinarily resident”.

(3) In subsection (5), in the definition of “dual resident”, omit “or ordinarily
resident”.

99 (1) Section 166 (gifts to non-residents) is amended as follows.

(2) In subsection (1), for “neither resident nor ordinarily resident” substitute
“not resident”.

(3) In subsection (2)(a), omit “or ordinarily resident”.

100 (1) Section 167 (gifts to foreign-controlled companies) is amended as follows.

(2) In subsection (2)(a), for “neither resident nor ordinarily resident” substitute
“not resident”.
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(3) In subsection (3), for the words from “or ordinarily resident” to “nor
ordinarily resident” substitute “in the United Kingdom is to be regarded as
not resident”.

101 (1) Section 168 (emigration of donee) is amended as follows.

(2) In subsection (1)(b), for “becomes neither resident nor ordinarily resident”
substitute “ceases to be resident”.

(3) In subsection (4), for “becoming neither resident nor ordinarily resident”
substitute “ceasing to be resident”.

(4) In subsection (5)—

(@) in paragraph (a), for “becoming neither resident nor ordinarily
resident” substitute “ceasing to be resident”, and

(b) in paragraph (b), omit “or ordinarily resident”.

102 In section 169 (gifts into dual resident trusts), in subsection (3)(a), omit “and
ordinarily resident”.

103 In section 199 (exploration or exploitation assets: deemed disposals), in
subsection (2), for “who is not resident and not ordinarily resident in the
United Kingdom” substitute “in respect of whom the residence condition
(see section 2(1A)) is not met”.

104 (1) Section 261 (section 260 relief: gifts to non-residents) is amended as follows.

(2) In subsection (1), for “neither resident nor ordinarily resident” substitute
“not resident”.

(3) In subsection (2)(a), omit “or ordinarily resident”.

105 In Schedule 1 (application of exempt amount and reporting limits in cases
involving settled property), in paragraph 2(7)(a), omit “and ordinarily
resident”.

106 (1) Schedule 4A (disposal of interest in settled property: deemed disposal of
underlying assets) is amended as follows.

(2) Inparagraph 5(1) and (2), omit “and ordinarily resident”.

(3) Inparagraph 6(1)—
(@) for “in the relevant” substitute “as respects the relevant”, and

(b) for the words from “either” to the end substitute “met the residence
condition set out in section 2(1A)”.

(4) If any of the previous 5 years of assessment mentioned in paragraph 6(1) of
Schedule 4A ends before 6 April 2013, the test in that paragraph is to be
applied, as respects any such year ending before that date, as if that
paragraph had not been amended by sub-paragraph (3).

107 (1) Schedule 4C (transfers of value: attribution of gains to beneficiaries) is
amended as follows.

(2) In paragraph 1A(3), for the words from “the beneficiary” to the end
substitute “, as respects that year, the beneficiary meets the residence
condition set out in section 2(1A)”.

3) In paragraph 4—
paragrap
(@) insub-paragraph (1), omit “and ordinarily resident”, and
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(b) in sub-paragraph (2), omit “and ordinarily resident”.

(4) Inparagraph 5(1)—
(@) inparagraph (a), omit “and ordinarily resident”, and
(b) in paragraph (b), omit “and ordinary residence”.

(5) In paragraph 9(3)(a)(i), omit “and ordinarily resident”.
(6) Inparagraph 10(1), omit “and ordinarily resident”.

108 (1) Schedule 5 (attribution of gains to settlors with interest in non-resident or
dual resident settlement) is amended as follows.

(2) In paragraph 2A(4)—
(@) in paragraph (a), for “become on or after 17th March 1998 neither

resident nor ordinarily resident” substitute “cease on or after 17
March 1998 to be resident”, and

(b) in paragraph (b), omit “and ordinarily resident”.

(3) In paragraph 9(4)—
(@) in paragraph (a), for “become on or after 19th March 1991 neither
resident nor ordinarily resident” substitute “cease on or after 19
March 1991 to be resident”, and

(b) in paragraph (b), omit “and ordinarily resident”.

(4) The amendments made by this paragraph apply to changes in the residence
status of trustees on or after 6 April 2013.

109 (1) Schedule 5A (settlements with foreign element: information) is amended as
follows.

(2) Inparagraph 2(1)—
(@) in paragraph (c), for “neither resident nor ordinarily resident”
substitute “not resident”, and
(b) in paragraph (d), omit “and ordinarily resident”.

(3) Inparagraph 3—
(@) insub-paragraph (1)—
(i) in paragraph (a), for “neither resident nor ordinarily
resident” substitute “not resident”, and
(ii) in paragraph (b), omit “and ordinarily resident”, and
(b) in sub-paragraph (3), for “either resident or ordinarily resident”
substitute “resident”.

(4) Inparagraph4—
(@) insub-paragraph (1) —
(i) in paragraph (a), for “neither resident nor ordinarily
resident” substitute “not resident”, and
(ii) in paragraph (b), omit “and ordinarily resident”, and
(b) in sub-paragraph (3), for “either resident or ordinarily resident
substitute “resident”.

t3]

(5) In paragraph 5(1)—
(@) in paragraph (a), for the words from “become” to “ordinarily
resident” substitute “cease at any time (the relevant time) on or after
the commencement day to be resident”, and
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(b) in paragraph (b), omit “and ordinarily resident”.

(6) The amendments made by this paragraph apply as follows —

(@) the amendments made by sub-paragraph (2) apply in relation to
transfers of property made on or after 6 April 2013,

(b) the amendments made by sub-paragraphs (3) and (4) apply in
relation to settlements created on or after that date, and

(c) the amendments made by sub-paragraph (5) apply to changes in the
residence status of trustees on or after that date.

110 (1) Schedule 5B (enterprise investment scheme: re-investment) is amended as
follows.

(2) Inparagraph1—
(@) in sub-paragraph (1)(d), omit “or ordinarily resident”, and
(b) in sub-paragraph (4)(a), omit “or ordinarily resident”.

(3) In paragraph 3(3)(b), omit “or ordinarily resident”.

(4) In paragraph 19(1), in the definition of “non-resident”, for “neither resident
nor ordinarily resident” substitute “not resident”.

(5) The amendments made by this paragraph apply in cases where the accrual
time is on or after 6 April 2013 (even if the qualifying investment was made
before that date).

111 In Schedule 7C (reliefs for transfers to approved share plans), in paragraph
8, for paragraph (a) substitute —
“(a) the claimant would be chargeable to capital gains tax
under section 2(1) (persons and gains chargeable to capital
gains tax) in respect of the gain, or”.

Commencement

112 (1) The amendments made by this Part of this Schedule have effect in relation
to a person’s liability to capital gains tax for the tax year 2013-14 or any
subsequent tax year.

(2) Sub-paragraph (1) is without prejudice to any provision in this Part of this
Schedule about the application of a particular amendment.

PART 4
OTHER AMENDMENTS
FA 1916
113 In FA 1916, omit section 63 (exemption from taxation of municipal securities
issued in America).
F(No.2)A 1931

114 (1) In section 22 of F(No.2)A 1931 (provisions in cases where Treasury has
power to borrow money), in subsection (1)(a) and (b), omit “ordinarily”.

(2) Nothing in sub-paragraph (1) limits the power conferred by section 60(1) of
FA 1940.
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(3) Subject to sub-paragraph (5), the amendment made by sub-paragraph (1)
does not affect a pre-commencement security (nor the availability of the
relevant exemption).

(4) Sub-paragraph (5) applies to a person who becomes the beneficial owner of
a pre-commencement security (or an interest in such a security) on or after 6
April 2013.

(5) If obtaining the relevant exemption is conditional on being not ordinarily
resident in the United Kingdom, any enactment conferring the exemption is
to have effect (in relation to a person to whom this sub-paragraph applies)
as if obtaining the exemption were conditional instead on being not resident
in the United Kingdom.

(6) In this paragraph—

“pre-commencement security” means a FOTRA security (as defined in
section 713 of ITTOIA 2005) issued before the day on which this Act
is passed;

“the relevant exemption”, in relation to a pre-commencement security,
means the exemption for which provision is made in the exemption
condition (as defined in that section).

TMA 1970

115 In section 98 (special returns etc), in subsection (4E)(d), omit “ordinarily”.

116 In Schedule 1A (claims etc not included in returns), in paragraph 2(6), omit
“or not ordinarily resident”.

IHTA 1984

117 (1) Section 157 of IHTA 1984 (non-residents’ bank accounts) is amended as
follows.

(2) For subsection (2) substitute —

“(2) This section applies to a person who is not domiciled and not
resident in the United Kingdom immediately before his death.”

(3) In subsection (3), for “, resident or ordinarily resident” substitute “or
resident”.

(4) In subsection (4)—
(@) inparagraph (a), omit “or ordinarily resident”, and
(b) in paragraph (b), omit “or ordinarily resident” and “and ordinarily
resident”.

(5) The amendments made by this paragraph do not apply if the person dies
before 6 April 2013.

FA 2004

118 FA 2004 is amended as follows.

119 In section 185G (disposal by person holding directly), in subsection (3)(a),
omit “, ordinarily resident”.
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120 In section 205 (short service refund lump sum charge), in subsection (3), omit
*, ordinarily resident”.

121 In section 205A (serious ill-health lump sum charge), in subsection (3), omit
*, ordinarily resident”.

122 In section 206 (special lump sum death benefits charge), in subsection (3),
omit “, ordinarily resident”.

123 In section 207 (authorised surplus payments charge), in subsection (3), omit
*, ordinarily resident”.

124 In section 208 (unauthorised payments charge), in subsection (4), omit “,
ordinarily resident”.

125 In section 209 (unauthorised payments surcharge), in subsection (5), omit *,
ordinarily resident”.

126 In section 217 (persons liable to lifetime allowance charge), in subsection (5),
omit “, ordinarily resident”.

127 In section 237A (liability of individual to annual allowance charge), in
subsection (2), omit “, ordinarily resident”.

128 In section 237B (liability of scheme administrator), in subsection (8), omit “,
ordinarily resident”.

129 In section 239 (scheme sanction charge), in subsection (4), omit *, ordinarily
resident”.

130 In section 242 (de-registration charge), in subsection (3), omit “, ordinarily
resident”.

FA 2005

131 In section 30 of FA 2005 (qualifying trust gains: special capital gains tax
treatment), in subsection (1), for paragraph (c) substitute —

“(c) the trustees are resident in the United Kingdom during any
part of the tax year, and”.

F(No.2)A 2005

132 (1) F(No.2)A 2005 is amended as follows.

(2) In section 7 (charge to income tax on lump sum), in subsection (3), omit *,
ordinarily resident”.

(3) Insection 18 (section 17(3): specific powers), in subsection (1)(f) and (g), omit
“ordinarily”.

CTA 2009

133 CTA 2009 is amended as follows.

134 (1) In section 900 (which relates to roll-over relief for disposals of pre-FA 2002
assets), in subsection (2), omit “or ordinarily UK resident”.

(2) The amendment made by this paragraph applies in relation to gains
accruing or treated as accruing on or after 6 April 2013.
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135 (1) In section 936 (meaning of “UK estate” and “foreign estate”), in subsection
(3), omit “or not ordinarily UK resident”.

(2) The amendment made by this paragraph applies if the tax year in question
begins on or after 6 April 2013.

136 (1) In section 947 (aggregate income of the estate), in subsection (2)(b)(i), omit
“who was ordinarily UK resident”.

(2) The amendment made by this paragraph applies if the tax year in question
begins on or after 6 April 2013.

137 (1) In section 1009 (conditions relating to employee’s income tax position), in
subsection (5)(a), omit “and ordinarily UK resident”.

(2) The amendment made by this paragraph applies in relation to shares
acquired on or after 6 April 2013.

138 (1) In section 1017 (condition relating to employee’s income tax position), in
subsection (4)(a), omit “and ordinarily UK resident”.

(2) The amendment made by this paragraph applies in relation to options
obtained on or after 6 April 2013.

139 (1) In section 1025 (additional relief available if shares acquired are restricted
shares), in subsection (5)(a), omit “and ordinarily UK resident”.

(2) The amendment made by this paragraph applies in relation to restricted
shares acquired on or after 6 April 2013.

140 (1) In section 1032 (meaning of “chargeable event”), in subsection (5)(a), omit
“and ordinarily UK resident”.

(2) The amendment made by this paragraph applies in relation to convertible
shares acquired on or after 6 April 2013.

CTA 2010

141 (1) Section 1034 of CTA 2010 (purchase by unquoted trading company of own
shares: requirements as to residence) is amended as follows.

2) In subsections (1) and (2), omit “and ordinarily resident”.

(2)
(3) In subsection (3), omit “and ordinary residence” in both places.
(4) Omit subsection (4).

©)

5) The amendments made by this paragraph do not apply in relation to a
purchase by an unquoted trading company of its own shares if the purchase
takes place before 6 April 2013.

TIOPA 2010

142 In section 363A of TIOPA 2010 (residence of offshore funds which are
undertakings for collective investment in transferable securities), in
subsection (3), for “neither resident nor ordinarily resident” substitute “not
resident”.
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Constitutional Reform and Governance Act 2010

143 (1) In section 41 of the Constitutional Reform and Governance Act 2010 (tax
status of MPs and members of the House of Lords), in subsection (2), omit *,
ordinarily resident”.

(2) The amendment made by this paragraph has effect for the purposes of a
member’s liability to income tax or capital gains tax for the tax year 2013-14
or any subsequent tax year.
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EXPLANATORY NOTE
ORDINARY RESIDENCE
SUMMARY
1. This clause and Schedule remove the concept of ‘ordinary residence’

from nearly all primary tax legislation (see Background for details of
references retained). In many provisions, where the term ‘ordinarily
resident’ is used on its own it is replaced by ‘resident’. And, where
there is a requirement to be both resident and ordinarily resident, the
requirement will be simply ‘resident’. Ordinary residence is
important in relation to the taxation of individuals claiming the
remittance basis. That basis of taxation will no longer be available on
the grounds of being not ordinarily resident in the UK. With the
abolition of ordinary residence, availability of the special relief in
respect of overseas earnings due to remittance basis claimants
(commonly called ‘overseas workday relief”) will depend on how
long the individual has been resident in the UK. For several reliefs
that depend on the individual being not ordinarily resident,
transitional provisions ensure that an individual will retain relief for
so long as he or she would have done so under current law.

DETAILS OF THE CLAUSE

2. Subsection (1) introduces the Schedule.
3. Subsections (2), (3), (6) and (7) provide that the Treasury may by

statutory instrument make further provision removing or replacing
rules relating to ordinary residence which may be retrospective back
to the start of the year in which the order is made. Such an order is
subject to the affirmative resolution procedure, so is subject to debate
in the House of Commons.

4. Subsections (4), (5), (6) and (8) provide that the Treasury may by
statutory instrument make other provision which is incidental to
provisions in the Schedule or in an order under subsection (2). Such
an order is subject to the negative resolution procedure.

DETAILS OF THE SCHEDULE
Part 1

Income tax and capital gains tax: remittance basis of taxation
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Remittance basis restricted to non-doms

5. Paragraph 2 amends section 809A of ITA. The remittance basis of
taxation in Chapter Al of Part 14 of ITA will be available only to an
individual who is not domiciled in the UK. An individual who is
domiciled in the UK, but not ordinarily resident, will not be able to
claim the remittance basis for 2013-14 onwards (subject to
transitional provisions).

6. Paragraph 3 makes amendments to section 809B of ITA to restrict the
remittance basis to non-domiciled individuals. Section 809B(2) is
repealed because a claim to the remittance basis can be made only on
the basis of being non-domiciled.

7. Paragraphs 4 and 5 make corresponding changes to sections 809D
and 809E of ITA.

Treatment of relevant foreign earnings

8. Paragraph 7 amends section 22 of ITEPA. That section provides that
where the remittance basis applies and the employee is ordinarily
resident in the UK, ‘chargeable overseas earnings’ are taxed only to
the extent to that they are remitted to the UK. With the abolition of
ordinary residence, section 22 will apply where the employee does
not meet the requirement of new section 26A of ITEPA (see
paragraph 13 below).

9. Paragraph 8 amends section 23 of ITEPA which defines ‘chargeable
overseas earnings’ for the purposes of section 22. The condition that
an employee is ordinarily resident is replaced by a condition that the
employee is outside new section 26A.

10. Paragraph 9 amends section 26 of ITEPA. That section provides that
where the remittance basis applies and the employee is not ordinarily
resident in the UK, earnings in respect of overseas duties (other than
from Crown employments) are taxed only to the extent that they are
remitted to the UK. With the abolition of ordinary residence,
section 26 will apply where the employee meets the requirement of
new section 26A.

1. Paragraph 10 inserts new section 26A into ITEPA. A UK resident
employee is within this section for a tax year X if he or she has been
non-resident for three consecutive tax years and that year X is any of
the three years immediately following that spell of non-residence.

12. Paragraph 11 replaces the references to being ordinarily resident in
section 41C(4) of ITEPA and not ordinarily resident in section
41C(6) with requirements to be outside or within section 26A
respectively.
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Paragraph 12 replaces the references to being ordinarily resident in
section 271(2)(a) of ITEPA and not ordinarily resident in
section 271(2)(b) with requirements to be outside or within
section 26A respectively.

Paragraph 13 replaces the reference to being ordinarily resident in
section 554Z9(1)(c) of ITEPA with a reference to being outside
section 26A.

Paragraph 14 replaces the reference to being not ordinarily resident in
section 554Z10(1)(c) of ITEPA with a reference to being within
section 26A.

Paragraph 15 replaces the references to being not ordinarily resident
in section 690(1)(a) and (2A) of ITEPA with references to being
within section 26A.

Consequential amendments

17.

18.

19.

20.

21.

22.

23.

Paragraph 16 replaces the references to being ordinarily resident in
section 266A(8)(a) of ICTA and not ordinarily resident in
section 266A(8)(b) with requirements to be outside or within
section 26A respectively.

Paragraph 17 substitutes section 12(1) of TCGA to reflect the fact
that the remittance basis can only be claimed by a non-domiciled
individual.

Paragraph 18 amends section 87B of TCGA to reflect the fact that the
remittance basis can only be claimed by a non-domiciled individual.

Paragraph 19 substitutes section 726(1) of ITA to reflect the fact that
the remittance basis can only be claimed by a non-domiciled
individual.

Paragraph 20 substitutes section 730(1) of ITA to reflect the fact that
the remittance basis can only be claimed by a non-domiciled
individual.

Paragraph 21 amends section 735(1) of ITA as substituted by the
Schedule in this Bill amending the transfer of assets abroad
legislation to reflect the fact that the remittance basis can only be
claimed by a non-domiciled individual.

Paragraph 22 amends section 809F(4) of ITA to reflect the fact that
the remittance basis can only be claimed by a non-domiciled
individual.
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24. Paragraph 23 amends section 809YD(3) of ITA to reflect the fact that
the remittance basis can only be claimed by a non-domiciled
individual.

25. Paragraph 24 amends section 809Z7(2)(d) of ITA to reflect the fact
that the remittance basis can only be claimed by a non-domiciled
individual and replaces the reference to being ordinarily resident in
section 809Z7(3)(a) with a reference to being outside section 26A.

Commencement

26. Paragraph 25 provides that the amendments made by Part 1 of this
Schedule apply to an individual’s foreign income and gains for
2013-14 onwards.

Savings

27. Paragraph 26 contains transitional provisions which apply where an
individual is not ordinarily resident at the end of the tax year 2012-13
and that year is the first or second year of residence. It reflects the
fact that an individual, unless having established an intention to settle
in the UK, would have been regarded as not ordinarily resident for a
maximum of three years of residence. So provisions amended by this
Part will continue to apply on the basis of current law for 2013-14
(where that is the third year of residence) or for 2013-14 and 2014-15
(where they are the second and third years of residence).

Interpretation

28. Paragraph 27 attracts the meaning of ‘foreign income and gains’ in
section 809Z7 of ITA to provisions in this Part.

Part 2
Income tax: arising basis of taxation
ICTA 1988

29. Paragraph 28 removes references to ‘ordinarily resident’ from
section 614 of ICTA.

ITEPA 2003

30. Paragraph 30 amends a reference in section 56(5)(a) of ITEPA to
being ordinarily resident outside the UK to a reference to being
within section 26A and removes a similar reference from section

56(5)(b).

31. Paragraph 31 amends a reference in section 61G(5)(a) of ITEPA to
being ordinarily resident outside the UK to a reference to being
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within section 26A and removes a similar reference from section
61G(5)(b).

Paragraph 32 amends section 328(5) of ITEPA as a consequence of
changes made to section 378 of ITEPA (see paragraph 39 below).

Paragraph 33 removes a reference to ordinarily resident from
section 341(3) of ITEPA.

Paragraph 34 removes a reference to ordinarily resident from
section 342(6) of ITEPA.

Paragraph 35 removes a reference to ordinarily resident from
section 370(6) of ITEPA.

Paragraph 36 removes a reference to ordinarily resident from
section 376(1)(b) of ITEPA.

Paragraph 37 amends section 378 of ITEPA which, in conjunction
with the other provisions in Chapter 6, provides an exemption for
certain earnings of seafarers who are ordinarily resident in the UK or
resident in an EEA State provided that various conditions are met.
The exemption will now apply on the basis of residence in the UK or
in an EEA State which allows the structure of section 378 to be
simplified. As part of the simplification of section 378, the provision
in subsection (5)(b) which means that remittance basis claimants are
not entitled to seafarers’ earnings deduction, is omitted.

Paragraph 38 inserts a new paragraph (za) into section 413(3A) of
ITEPA. The exemption for termination payments under this section is
geared to periods of employment (‘foreign service’) for which
earnings are not ‘relevant earnings’. Subsection (3A) defines
‘relevant earnings’ and for years up to 2012-13 the reference to being
‘ordinarily UK resident’ in that definition is retained. With the
abolition of ordinary residence ‘relevant earnings’ are defined
for 2013-14 onwards in terms of earnings within section 15 of ITEPA
either directly or earnings which would fall within that section even if
a remittance basis claim under section 809B of ITA were made. The
savings provisions in paragraph 73 apply for the purposes of
sections 413 and 414 of ITEPA. The definition of ‘relevant earnings’
applying for 2013-14 onwards corrects an anomaly with the current
provision under which UK duties could count as foreign service
where the individual was not ordinarily resident and claiming the
remittance basis.

Paragraph 39 substitutes section 681A(4) of ITEPA which concerns
the conditions for exemption from tax in respect of certain foreign
state benefits paid to consular officers and employees. The reference
to the individual being not ordinarily resident prior to taking up duty
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in the UK is replaced by a reference to being not UK resident for the
two preceding years.

Paragraph 40 omits paragraph 8(2)(b) of Schedule 2 to ITEPA. In
order for a share incentive plan to be an approved plan it must be
open to all individuals who are both resident and ordinarily resident
(as well as the individuals meeting other conditions). The amendment
removes the ordinary residence condition in respect of plans
approved after Royal Assent to the Finance Bill.

Paragraph 41 omits paragraph 6(2)(ca) of Schedule 3 to ITEPA. In
order for a SAYE option scheme to be approved it must be open to all
individuals who are ordinarily resident (as well as the individuals
meeting other conditions). The amendment removes the ordinary
residence condition in respect of option schemes approved after
Royal Assent to the Finance Bill.

Paragraph 42 removes a reference to ordinarily resident from
paragraph 27(3)(b) of Schedule 5 to ITEPA.

ITTOIA 2005

43.

44,

45.

46.

47.

48.

Paragraph 44 amends section 154A(1) of ITTOIA so that the
exemption for profits on War Loan securities operates on the basis of
the holder being non-resident rather than being not ordinarily
resident. This does not affect the way in which the exemption applies
to existing holders of War Loan securities (see paragraph 118 below).

Paragraph 45 amends section 459(2) of ITTOIA so that it refers to an
individual who is resident rather than ordinarily resident in the UK.
This reflects changes made to the basis on which the provisions of
Chapter 2 of Part 13 of ITA (transfer of assets abroad) operate.

Paragraph 46 substitutes section 468(2) of ITTOIA so that the
reference to an individual who is ordinarily resident is changed to one
who is UK resident, reflecting changes to the transfer of assets abroad
regime. The amendment also corrects an error — the words ‘of ICTA’
should have been repealed by ITA 2007.

Paragraph 47 amends section 569(2) of ITTOIA so that it refers to an
individual who is resident rather than ordinarily resident in the UK.
This reflects changes to the transfer of assets abroad regime.

Paragraph 48 removes a reference to ordinarily resident from
section 636(2)(b) of ITTOIA in respect of income arising from
6 April 2013.

Paragraph 49 removes a reference to ordinarily resident from
section 648(1)(b) of ITTOIA.



49.

50.

51.

52.

FINANCE BILL

Paragraph 50 removes a reference to ordinarily resident from
section 651(3) of ITTOIA.

Paragraph 51 removes a reference to ordinarily resident from
section 664(2)(b)(1) of ITTOIA.

Paragraph 52 amends section 715 of ITTOIA to reflect the fact that
the exemption condition attaching to FOTRA securities (as set out in
section 713(2)(a) of ITTOIA) will change to the holder being non-
resident rather than being not ordinarily resident for securities issued
on or after 6 April 2013. Where the security was acquired by the trust
before 6 April 2013 the existing references to the ordinary residence
status of the beneficiaries remain in force.

Paragraph 53 substitutes section 771(4) of ITTOIA which concerns
the conditions for exemption from tax in respect of relevant foreign
income of consular officers and employees. The reference to the
individual being not ordinarily resident prior to taking up duty in the
UK is replaced by a reference to being not UK resident for the two
preceding years.

ITA4 2007

53.

54.

55.

56.

57.

58.

Paragraph 55 removes a reference to ordinarily residence from
section 465(4) of ITA.

Paragraph 56 substitutes section 475(1) of ITA to remove reference
to the ordinary residence status of the body of trustees. There are
corresponding changes to section 475(2) and (3). Section 475 is
further amended by Part 3 of the statutory residence test.

Paragraph 57 removes references to the ordinary residence status of a
settlor from section 476(2)(b) and (3)(b) of ITA. In the case of a
settlement arising on the settlor’s death the change only applies to
deaths on or after 6 April 2013. In the case of other settlements the
change only applies where the settlement is made on or after
6 April 2013.

Paragraph 58 removes a reference to ordinarily resident from
section 643(1) of ITA.

Paragraph 59 removes a reference to ordinarily resident from
section 718(2)(b) of ITA.

Paragraph 60 removes the word ‘ordinarily’ from section 720(1) of
ITA. This is the first of a number of amendments to the transfer of
assets abroad provisions in Chapter 2 of Part 13 of ITA which ensure
that the provisions will apply in future where the individual subject to
the charge is resident rather than ordinarily resident.
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The savings provisions in paragraph 73 apply for the purposes of the
transfer of assets abroad provisions in Chapter 2 of Part 13 of ITA.

Paragraph 61 amends section 721 of ITA to reflect the fact that the
provision applies to a UK resident individual.

Paragraph 62 amends section 727 of ITA to reflect the fact that the
provision applies to a UK resident individual.

Paragraph 63 amends section 728 of ITA to reflect the fact that the
provision applies to a UK resident individual.

Paragraph 64 amends section 732 of ITA as substituted by the
Schedule in this Bill amending the transfer of assets abroad
legislation so that the provision applies where the individual
receiving the benefit is resident rather than ordinarily resident.

Paragraph 65 removes a reference to ordinarily resident from
section 749(2) of ITA. The change only applies to a transfer or
associated operation made on or after 6 April 2013.

Paragraph 66 removes a reference to ordinarily resident from
section 812(1)(a) of ITA.

Paragraph 67 removes a reference to ordinarily resident from
section 834(3) of ITA which determines the residence status of an
individual’s personal representatives. The change only applies where
the deceased dies on or after 6 April 2013.

Paragraph 68 amends section 858 of ITA so that a declaration made
by an individual to enable a deposit taker or building society to pay
interest without deduction of tax is that the person entitled to the
interest is not resident rather than not ordinarily resident. Similarly,
the undertaking given to notify becoming ordinarily resident will be
an undertaking to notify becoming UK resident. This is the first in a
number of similar provisions and they all come into force on 6
April 2014 instead of the general commencement date for this
Schedule of 6 April 2013.

Paragraphs 68 to 71 do not affect declarations and undertakings given
before 6 April 2014 which will continue to operate on the basis of
declaring and notify changes to ordinary residence status.

Paragraph 69 makes corresponding amendments to section 859 of
ITA in respect of a declaration and undertaking given in respect of
members of a Scottish partnership.

Paragraph 70 makes corresponding amendments to section 860 of
ITA in respect of a declaration made by a personal representative of
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an individual who was not ordinary resident immediately before
death.

Paragraph 71 makes corresponding amendments to section 861 of
ITA in respect of a declaration and undertaking given by the trustees
of a settlement in respect of the beneficiaries of the settlement.

Paragraph 72 provides that the amendments made by Part 2 have
effect for 2013-14 onwards unless otherwise stated.

Paragraph 73 provides transitional provisions for sections 413
and 414 of ITEPA (foreign service termination payments) and
Chapter 2 of Part 13 of ITA (transfer of assets abroad). They apply
where an individual is not ordinarily resident at the end of the tax
year 2012-13 and that year is the first or second year of residence. It
reflects the fact that an individual, unless having established an
intention to settle in the UK would have been regarded as not
ordinarily resident for a maximum of 3 years of residence. So the
provisions specified will continue to apply on the basis of current law
for 2013-14 (where that is the third year of residence) or for 2013-14
and 2014-15 (where they are the second and third years of residence),
provided in the case of termination payments that the employment in
question began before 6 April 2013.

Part 3

Capital gains tax: accruals basis of taxation

TCGA 1992

74.

75.

Paragraph 75 amends section 2 of TCGA. At present the charge to
capital gains tax is on all gains for a year during any part of which the
person is resident or ordinarily resident. From 2013-14 ordinary
residence ceases to be a factor and the charge is on gains arising if the
residence condition is met. In new subsection (1A) the residence
condition is expressed separately for the various categories of person
chargeable to capital gains tax. In particular, the condition for an
individual is based on residence status for the tax year so as to be
consistent with the wording of the statutory residence test. Section 2
is further amended by Part 3 of the statutory residence test to provide
that for an individual a year of residence may be split into a UK part
and overseas part in certain circumstances with the charge restricted
according to the period in which the gains accrue.

Paragraph 76 amends section 10(1) of TCGA so that instead of a
reference to being not resident and not ordinarily resident there is a
reference to the residence condition in section 2(1A) not being met.
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Paragraph 77 removes references to ordinarily resident from
section 13 of TCGA.

Paragraph 78 amends section 16(3) of TCGA so that instead of a
reference to being not resident and not ordinarily resident there is a
reference to the residence condition in section 2(1A) not being met.

Paragraphs 79 to 81 remove references to ordinarily resident from
sections 62(3), 65(3)(b) and 67(6)(a) of TCGA.

Paragraph 82 removes references to ordinarily resident from
section 69 of TCGA. Section 69 is further amended by Part 3 of the
statutory residence test.

Paragraphs 83 to 92 remove references to ordinarily resident from
sections 76(1B)(a), 80(1), 81, 82(3)(b), 83(1), 83A, 84(1)(b), 85(1),
86 and 87 of TCGA.

Paragraph 93 removes references to ordinarily resident and ordinary
residence from section 88(1) of TCGA.

Paragraph 94 removes references to ordinarily resident and ordinary
residence from section 96 of TCGA.

Paragraph 95 removes a reference to ordinarily resident from
section 97(1)(a) of TCGA.

Paragraph 96 removes a reference to ordinarily resident from
section 99(1)(c) of TCGA. The ordinary residence status of a
company is considered to be equivalent to its residence status.

Paragraphs 97 to 102 remove references to ordinarily resident from
section 106(5A), 159, 166, 167, 168 and 169(3)(a) of TCGA.

Paragraph 103 amends section 199(2) of TCGA so that instead of a
reference to being not resident and not ordinarily resident there is a
reference to the residence condition in section 2(1A) not being met.

Paragraph 104 removes references to ordinarily resident from
section 261 of TCGA.

Paragraph 105 removes a reference to ordinarily resident from
paragraph 2(7)(a) of Schedule 1 to TCGA.

Paragraph 106 removes references to ordinarily resident from
paragraph 5 of Schedule 4A to TCGA and amends the language of
paragraph 6 to refer to the residence condition in section 2(1A). Since
the condition in paragraph 6 looks back to the residence and ordinary
residence status of the five previous years that condition is applied to
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years before 2013-14 as if the amendments in this paragraph had not
been made.

Paragraph 107 removes references to ordinarily resident from
paragraphs 4, 5, 9 and 10 of Schedule 4C to TCGA and amends the
language of paragraph 1A(3) to refer to the residence condition in
section 2(1A).

Paragraph 108 removes references to ordinarily resident from
paragraphs 2A and 9 of Schedule 5 to TCGA.

Paragraph 109 removes references to ordinarily resident from
paragraphs 2, 3, 4 and 5 of Schedule 5A to TCGA.

Paragraph 110 removes references to ordinarily resident from
paragraphs 1, 3 and 19 of Schedule 5B to TCGA.

Paragraph 111 removes a reference to ordinarily resident from
paragraph 8 of Schedule 7C to TCGA by substituting paragraph (a).

Paragraph 112 provides that the amendments made by Part 3 have
effect for 2013-14 onwards unless otherwise stated.

Part 4

Other amendments

FA4 1916

96.

Paragraph 113 repeals section 63 FA 1916 which is obsolete.

F(No.2)A 1931

97.

98.

Paragraph 114 amends section 22 of F(No.2)A 1931 so that with
effect from Royal Assent FOTRA securities may be issued with the
condition for exemption based on the beneficial owner being not
resident in the UK rather than being not ordinarily resident in the
UK. This change does not affect the taxation treatment of any
securities which are issued before Royal Assent (for which the
exemption continues to be based on being not ordinarily resident)
except where the beneficial owner acquired the security on or after 6
April 2013. So, for example, the inheritance tax provisions in
sections 6(2) and 48(4) of IHTA 1984 will continue to apply to
securities issued on the basis of exemption for persons not ordinarily
resident provided that the beneficial owner acquired them before 6
April 2013.

The other exemptions for FOTRA securities are contained in
section 714 of ITTOIA for income tax, section 1279 of CTA 2009 for
corporation tax and section 115 of TCGA (a wider general gilts
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exemption) for capital gains tax._ Where a person acquires a FOTRA
security on or after 6 April 2013 paragraph 114(5) provides that the
exemption is based on being non-resident in the UK even though the
exemption stated in the terms of issue was based on being not
ordinarily resident.

TMA 1970

99. Paragraph 115 removes a reference to ordinarily resident from
section 98(4E)(d) of TMA reflecting the change made to section 18
F(No.2)A 2005 by paragraph 132(3) of this Schedule and the
proposed change that will be made after Royal Assent to the
supporting Authorised Investment Funds (Tax) Regulations 2006.

100. Paragraph 116 removes a reference to ordinarily resident from
paragraph 2(6) of Schedule 1A to TMA.

IHTA 1984

101. Paragraph 117 removes references to ordinarily resident from
section 157 of IHTA 1984 in cases of death on or after 6 April 2013.

FA4 2004

102. Paragraphs 118 to 130 remove references to ordinarily resident from
pensions provisions in sections 185G(3)(a), 205(3), 205A(3), 206(3),
207(3), 208(4), 209(5), 217(5), 237A(2), 237B(8), 239(4) and 242(3)
of FA 2004.

FA4 2005

103. Paragraph 131 removes a reference to ordinarily resident from
section 30(1) of FA 2005 by substituting paragraph (c).

F(No.2)A 2005

104. Paragraph 132 removes references to ordinarily resident from
sections 7(3) and 18(1)(f) and (g) of F(No.2)A 2005.

CTA 2009

105. Paragraph 134 removes a reference to ordinarily resident from
section 900(2) of CTA 2009. The ordinary residence status of a
company is considered to be equivalent to its residence status.

106. Paragraphs 135 to 140 remove references to ordinarily resident as
applied to personal representatives and individuals in the context of
corporation tax provisions concerning estate income and shares or
options acquired by employees. The provisions concerned are
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sections 936(3), 947(2)(b)(i), 1009(5)(a), 1017(4)(a), 1025(5)(a)
and 1032(5)(a) of CTA 2009.

CTA 2010

107.

Paragraph 141 removes references to ordinarily resident and ordinary
residence from section 1034 of CTA 2010.

TIOPA 2010

108.

Paragraph 142 removes a reference to ordinarily resident from
section 363A(3) of TIOPA. The ordinary residence status of a
company is considered to be equivalent to its residence status.

Constitutional Reform and Governance Act 2010

109.

110.

I11.

112.

113.

Paragraph 143 removes a reference to ordinarily resident from
section 41(2) of the Constitutional Reform and Governance Act 2010.

BACKGROUND

At Budget 2012, the Government announced that it would abolish the
concept of ordinary residence. This represents a major simplification
to the UK tax system which has been welcomed by those who have
responded to HM Treasury consultations in June 2011 and June 2012.
The second consultation included draft legislation which is
substantially the same as that in this draft Schedule except for the
simplified new rules relating to overseas workday relief.

Three references to ordinary residence have been retained in primary
(direct) tax legislation. They are in section 693 of ITTOIA 2005
(Ulster Savings Certificates, which refers to ordinary residence in
Northern Ireland), section 38 of ITA 2007 (blind person’s allowance
which refers to ordinary residence in Scotland or Northern Ireland)
and section 841 of ITA 2007 (which concerns the certification of
ordinary residence outside the UK by a High Commissioner or
Agent-General). The Government does not want to change the scope
or application of any of these provisions. In addition, a fourth
reference in section 228(6) of TCGA 1992 has been left alone on the
basis that the provision is no longer of relevance.

The concept of ordinary residence will continue to apply for the time
being in circumstances where transitional rules are in point, for
example in relation to FOTRA securities issued on the basis that the
holder is not ordinarily resident.

There are a number of places in secondary legislation where the term
ordinary residence is used. Where the term is clearly being used in an
income tax context the Government intends to abolish the reference.
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A draft statutory instrument is published alongside these draft
provisions and work continues on identifying other amendments
which will be published as draft Statutory Instruments in due course.

If you have any questions or comments on the legislation, please
contact Richard Davey on 020 7147 2391 (email:
offshorepersonal.taxteam@hmrc.gsi.gov.uk).



STATUTORY INSTRUMENTS

2013 No. X
INCOME TAX
The Income Tax (Removal of Ordinary Residence) Regulations
2013
Made - - - - *kx
Laid before House of Commons faieie
Coming into force - - 6" April 2013

The Treasury in exercise of the powers conferred by sections 966(6) and 970(5) of the Income Tax
Act 2007(a); sections 694, 695, 695A and 701 of the Income Tax (Trading and Other Income) Act
2005(b) and section 151 of the Trading and Capital Gains Act 1992(c); and section 45 of the
Finance Act 2009(d); make the following Regulations:

Citation, commencement and effect

1. These regulations may be cited as the Income Tax (Removal of Ordinary Residence)
Regulations and come into force on 6 April 2013.

2. The amendments made—

(a) by regulations 3 and 4 have effect for the purposes of a person’s liability to income tax
for the tax year 2013-14 or any subsequent tax years;

(b) by regulations 5(2) and 5(3) have effect in relation to interest distributions made on or
after 6 April 2014; and

(c) by regulations 5(4), 5(5) and 5(6) have effect in relation to the making of declarations on
or after 6 April 2014. Any declarations made before that date continue to have effect in
respect of interest distributions made on or after that date as if those amendments had not
been made.

Amendment of the Income Tax (Entertainers and Sportsmen) Regulations 1987

3.In the Income Tax (Entertainers and Sportsmen) Regulations 1987(e) in regulation 3
(payments or transfers with prescribed connection), in paragraph (3)(b)(i) omit “and ordinarily
resident”.

(@) 2007c.3.

(b) 2005 c. 5; sections 694(1A), 695A and 701(6) were inserted by section 40 of the Finance Act 2008 (c. 9); sections 695(3)
and (4) were amended by paragraphs 131 and 132 of Schedule 4 to the Commissioners for Revenue and Customs Act 2005
(c. 11).

(c) 1992 c. 12; subsection (2) was substituted by section 64(2) of the Finance Act 1995 (c. 4) which also inserted subsection
(2A)); the substituted subsection (2) and inserted subsection (2A) were substituted by a further subsection (2) by paragraph
436 of Schedule 1 to the Income Tax (Trading and Other Income) Act 2005 (c. 5); the substituted subsection (2) was
amended by paragraph 40 of the Finance Act 2011 (c. 11); section 151(4) was inserted by section 85 of the Finance Act
1993 (c. 34).

(d) 2009 c.10. Section 45 was amended by paragraphs 706 and 710 of Schedule 1 to the Corporation Tax Act 2010 (c. 4).

(e) S.1.1987/530, to which there are amendments not relevant to these Regulations.



Amendment of the Individual Savings Account Regulations 1998

4.—(1) The Individual Savings Account Regulations 1998(a) are amended as follows.
(2) In regulation 2 (interpretation), in paragraph (1)(a) in the definition of ‘eligible child’, omit
the words “and ordinarily resident” from paragraph (b)(i).

(3) In regulation 10 (qualifying individuals who may invest under an account that is not a junior
ISA account), in paragraph 2(d)(i) omit the words “and ordinarily resident”.

(4) In regulation 12 (conditions for application to open an account that is not a junior ISA
account), in paragraphs (3)(f) and (3)(f)(i), omit the words “and ordinarily resident”.

(5) In regulation 12A (conditions for application to open an account that is a junior ISA
account), in paragraph (7)(d)(i) omit the words “and ordinarily resident”.

Amendment of the Investment Trusts (Dividends) (Optional Treatment as Interest
Distributions) Regulations 2009

5—(1) The Investment Trusts (Dividends) (Optional Treatment as Interest Distributions)
Regulations 2009(b) are amended as follows.
(2) In regulation 14 (the reputable intermediary condition), in paragraph (3) omit “ordinarily”.

(3) In regulation 16 (the reputable intermediary condition: consequences of reasonable but
incorrect belief), in paragraph (5) omit “ordinarily”.

(4) In regulation 17 (the residence condition)—
(a) in paragraphs (2), (3)(b) and 4(b) omit “ordinarily”,
(b) in paragraph (5) omit “either not ordinarily resident or, in the case of a company,”,

(c) in paragraph 6(b) omit “either not ordinarily resident or, in the case of a beneficiary
which is a company,”.

(5) In regulation 18 (the residence condition: declarations)—
(@) in paragraph 2(b) omit “ordinarily”, and
(b) in paragraphs (4)(c)(ii) and (iii) omit “ordinarily resident or, the case of a company,”.

(6) In regulation 20 (interest distributions: declarations and position of investment trust or
prospective investment trust), in paragraph (3) and (4) omit “or ordinarily resident”.

EXPLANATORY NOTE

(This note is not part of the Regulations)

These regulations amend the Income Tax (Entertainers and Sportsmen) Regulations 1987 (S.I.
1987/530) (the Entertainers Regulations), the Individual Savings Account Regulations 1998 (S.1
1998/1870) (the ISA Regulations) and Investment Trusts (Dividends) (Optional Treatment as
Interest Distributions) Regulations 2009 (S.1. 2009/2034) (the Investment Trust Regulations).

The effect of these regulations is to remove references to ‘ordinary’ residence and ‘ordinarily’
resident from the three above mentioned regulations.

These regulations come into force on 6 April 2013. The amendments to the Entertainers
Regulations and the ISA Regulations have effect for the purposes of a person’s liability to income
tax for the tax year 2013-14 or any subsequent tax years. The amendments to the Investment
Trust Regulations have effect have effect in relation to interest distributions made on or after 6
April 2014, and in relation to the making of declarations on or after 6 April 2014. The
amendments do not affect declarations or undertakings made before that date, which will continue
to operate on the basis of declaring and notifying changes to ordinary residence status

(a) SI1998/1870. Relevant amending instruments are S.I. 2001/908, S.1. 2005/3230, S.1. 2008/704 and S.I. 2011/1780.
(b) S.I. 2009/2034, to which there are amendments not relevant to these Regulations.



A Tax Information and Impact Note covering this instrument will be published on the HMRC
website at http://www.hmrc.gov.uk/thelibrary/tiins.htm.
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2013 No. X
INCOME TAX
The Income Tax (Removal of Ordinary Residence) Regulations
2013
Made - - - - *kx
Laid before House of Commons faieie
Coming into force - - 6" April 2013

The Treasury in exercise of the powers conferred by sections 966(6) and 970(5) of the Income Tax
Act 2007(a); sections 694, 695, 695A and 701 of the Income Tax (Trading and Other Income) Act
2005(b) and section 151 of the Trading and Capital Gains Act 1992(c); and section 45 of the
Finance Act 2009(d); make the following Regulations:

Citation, commencement and effect

1. These regulations may be cited as the Income Tax (Removal of Ordinary Residence)
Regulations and come into force on 6 April 2013.

2. The amendments made—

(a) by regulations 3 and 4 have effect for the purposes of a person’s liability to income tax
for the tax year 2013-14 or any subsequent tax years;

(b) by regulations 5(2) and 5(3) have effect in relation to interest distributions made on or
after 6 April 2014; and

(c) by regulations 5(4), 5(5) and 5(6) have effect in relation to the making of declarations on
or after 6 April 2014. Any declarations made before that date continue to have effect in
respect of interest distributions made on or after that date as if those amendments had not
been made.

Amendment of the Income Tax (Entertainers and Sportsmen) Regulations 1987

3.In the Income Tax (Entertainers and Sportsmen) Regulations 1987(e) in regulation 3
(payments or transfers with prescribed connection), in paragraph (3)(b)(i) omit “and ordinarily
resident”.

(@) 2007c.3.

(b) 2005 c. 5; sections 694(1A), 695A and 701(6) were inserted by section 40 of the Finance Act 2008 (c. 9); sections 695(3)
and (4) were amended by paragraphs 131 and 132 of Schedule 4 to the Commissioners for Revenue and Customs Act 2005
(c. 11).

(c) 1992 c. 12; subsection (2) was substituted by section 64(2) of the Finance Act 1995 (c. 4) which also inserted subsection
(2A)); the substituted subsection (2) and inserted subsection (2A) were substituted by a further subsection (2) by paragraph
436 of Schedule 1 to the Income Tax (Trading and Other Income) Act 2005 (c. 5); the substituted subsection (2) was
amended by paragraph 40 of the Finance Act 2011 (c. 11); section 151(4) was inserted by section 85 of the Finance Act
1993 (c. 34).

(d) 2009 c.10. Section 45 was amended by paragraphs 706 and 710 of Schedule 1 to the Corporation Tax Act 2010 (c. 4).

(e) S.1.1987/530, to which there are amendments not relevant to these Regulations.



Amendment of the Individual Savings Account Regulations 1998

4.—(1) The Individual Savings Account Regulations 1998(a) are amended as follows.
(2) In regulation 2 (interpretation), in paragraph (1)(a) in the definition of ‘eligible child’, omit
the words “and ordinarily resident” from paragraph (b)(i).

(3) In regulation 10 (qualifying individuals who may invest under an account that is not a junior
ISA account), in paragraph 2(d)(i) omit the words “and ordinarily resident”.

(4) In regulation 12 (conditions for application to open an account that is not a junior ISA
account), in paragraphs (3)(f) and (3)(f)(i), omit the words “and ordinarily resident”.

(5) In regulation 12A (conditions for application to open an account that is a junior ISA
account), in paragraph (7)(d)(i) omit the words “and ordinarily resident”.

Amendment of the Investment Trusts (Dividends) (Optional Treatment as Interest
Distributions) Regulations 2009

5—(1) The Investment Trusts (Dividends) (Optional Treatment as Interest Distributions)
Regulations 2009(b) are amended as follows.
(2) In regulation 14 (the reputable intermediary condition), in paragraph (3) omit “ordinarily”.

(3) In regulation 16 (the reputable intermediary condition: consequences of reasonable but
incorrect belief), in paragraph (5) omit “ordinarily”.

(4) In regulation 17 (the residence condition)—
(a) in paragraphs (2), (3)(b) and 4(b) omit “ordinarily”,
(b) in paragraph (5) omit “either not ordinarily resident or, in the case of a company,”,

(c) in paragraph 6(b) omit “either not ordinarily resident or, in the case of a beneficiary
which is a company,”.

(5) In regulation 18 (the residence condition: declarations)—
(@) in paragraph 2(b) omit “ordinarily”, and
(b) in paragraphs (4)(c)(ii) and (iii) omit “ordinarily resident or, the case of a company,”.

(6) In regulation 20 (interest distributions: declarations and position of investment trust or
prospective investment trust), in paragraph (3) and (4) omit “or ordinarily resident”.

EXPLANATORY NOTE

(This note is not part of the Regulations)

These regulations amend the Income Tax (Entertainers and Sportsmen) Regulations 1987 (S.I.
1987/530) (the Entertainers Regulations), the Individual Savings Account Regulations 1998 (S.1
1998/1870) (the ISA Regulations) and Investment Trusts (Dividends) (Optional Treatment as
Interest Distributions) Regulations 2009 (S.1. 2009/2034) (the Investment Trust Regulations).

The effect of these regulations is to remove references to ‘ordinary’ residence and ‘ordinarily’
resident from the three above mentioned regulations.

These regulations come into force on 6 April 2013. The amendments to the Entertainers
Regulations and the ISA Regulations have effect for the purposes of a person’s liability to income
tax for the tax year 2013-14 or any subsequent tax years. The amendments to the Investment
Trust Regulations have effect have effect in relation to interest distributions made on or after 6
April 2014, and in relation to the making of declarations on or after 6 April 2014. The
amendments do not affect declarations or undertakings made before that date, which will continue
to operate on the basis of declaring and notifying changes to ordinary residence status.

(a) SI1998/1870. Relevant amending instruments are S.I. 2001/908, S.1. 2005/3230, S.1. 2008/704 and S.I. 2011/1780.
(b) S.I. 2009/2034, to which there are amendments not relevant to these Regulations.



A Tax Information and Impact Note covering this instrument will be published on the HMRC
website at http://www.hmrc.gov.uk/thelibrary/tiins.htm.
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Exemption for employee shareholder shares

(1) After section 236A of the TCGA 1992 insert—

“Employee shareholders
236B Exemption for employee shareholder shares

(1) A gain which accrues on the disposal of exempt employee shareholder
shares is not a chargeable gain.

(2) Shares are exempt employee shareholder shares if —
(@) they are employee shareholder shares, and

(b) the requirements of sections 236C and 236D are met in relation
to them.

(3) But an employee shareholder share ceases to be exempt when the
employee disposes of it.

(4) In this section and sections 236C to 236G —

“employee shareholder share” means a share issued or allotted in
consideration of an employee shareholder agreement;

“employee shareholder agreement” means an agreement such as
is mentioned in section 205A(1)(a) of the Employment Rights
Act 2006 (employee shareholders);

“employee” and “employer company”, in relation to an employee
shareholder agreement, mean the individual and the company
which enter into the agreement.

236C Only first £50,000 of shares under each agreement to be exempt

(1) An employee shareholder share is exempt under section 236B only if,
immediately after its issue or allotment in consideration of an employee
shareholder agreement (“the relevant agreement”), the total value of
qualifying shares which have been issued or allotted to the employee
does not exceed £50,000.

(2) “Qualifying share” means an employee shareholder share in—
(a) the employer company in relation to the relevant agreement, or
(b) an associated company of that company,

which is issued or allotted to the employee in consideration of an
agreement within subsection (3).

(3) The agreements are—
(@) the relevant agreement,

(b) another employee shareholder agreement with the same
employer company, and

(c) an employee shareholder agreement with an associated
company of that company.

(4) For the purposes of this section —
(@) acompany is an “associated company” of another if —
(i) one of the two has control of the other, or

(i) both are under the control of the same person or
persons, and
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(b) if a company controls another when an employee shareholder
agreement is entered into with the employee, paragraph (a)
applies as if that continued to be the case (in addition to any
other circumstances) when any subsequent employee
shareholder agreement is entered into with that employee.

But subsection (4)(b) does not apply as between two companies if —
(@) one of the companies has been dissolved, and

(b) the period of two years beginning with the date of the
dissolution has passed and the employee has not been engaged
in any office or employment (including engagement under a
contract for services) with any company which is an associated
company of the dissolved company.

If a number of qualifying shares are issued or allotted to an employee
on a day and —

(@) before that day, the value of qualifying shares issued or allotted

to the employee does not exceed £50,000, and

(b) at the end of that day, that value does exceed that sum,
the appropriate proportion of the shares (rounded down, if necessary,
to the nearest share) is to be treated for the purposes of subsection (1)
as having been issued or allotted separately and before the others.

The “appropriate proportion” is the following —

50000 - B
T

where —

Bis the value of qualifying shares issued or allotted before the day;

T is the total value of qualifying shares issued or allotted on the
day.

For the purposes of this section, the value of a share (at any time) is its
unrestricted market value at the time when it was issued or allotted.

The unrestricted market value of a share when it is issued or allotted is
what the market value of the share would be immediately after the
issue or allotment, but for any restriction.

For this purpose “restriction” has the meaning given by section 432(8)
of ITEPA 2003 (restricted securities for the purposes of Chapter 2 of
Part 7 of that Act).

236D Shares not exempt if shareholder or connected person has material

(1)

(2)

interest in company

An employee shareholder share is not exempt if —

(@) at the time the share is issued or alloted, the employee has a
material interest in the employer company or its parent
undertaking, or

(b) at any time in the period of 1 year ending with the date on
which the share is issued or alloted, the employee had a
material interest in the company or parent undertaking.

An employee shareholder share is not exempt if, at the time the share is
issued or allotted, the employee is connected with an individual who
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has a material interest in the employer company or its parent
undertaking.

(3) Anindividual (“A”) has a material interest in a company if at least 25%
of the voting rights in the company are exercisable —
(@) byA,
(b) by persons connected with A, or
(c) by A and persons connected with A together.

236E Identification of exempt employee shareholder shares

(1) Sections 104 (share pooling), 105 (disposal on or before acquisition) and
106A (identification of securities) do not apply to exempt employee
shareholder shares.

(2) Subsection (3) applies where —
(@) an employee holds shares of the same class in a company,

(b) some, but not all, of the shares are exempt employee
shareholder shares, and

(c) the employee disposes of some, but not all, of the shares in that
holding.

(3) Where this subsection applies —

(a) the employee may determine what proportion of the shares
disposed of are to be treated as exempt employee shareholder
shares (up to the number of such shares which the employee
holds), and

(b) the consideration received for the shares disposed of is to be
apportioned accordingly.

(4) For the purposes of this section shares in a company are not to be
treated as being of the same class unless they are so treated by the
practice of a recognised stock exchange or would be so treated if dealt
with on a recognised stock exchange.

236F Reorganisation of share capital involving employee shareholder
shares

(1) Section 127 (equation of original shares and new holding on
reorganisation) does not apply to exempt employee shareholder shares.

(2) The reference in subsection (1) to section 127 includes that section as
applied by sections 135 and 136 (other company reconstructions).

236G Relinquishment of employment rights is not disposal of an asset or
consideration for shares

(1) This section applies, for the purposes of this Act, where an employee
has the rights mentioned in section 205A(2) of the Employment Rights
Act 2006 (rights which an employee shareholder does not have) before
entering into an employee shareholder agreement.

(2) The employee is not to be regarded as disposing of an asset by entering
into the agreement.

(3) The consideration for the acquisition of the employee shareholder
shares is to be treated as being nil.”
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(2) Insection 58(2) of that Act (spouses and civil partners: disposals excepted from
the usual rule) —

(@) omit “or” at the end of paragraph (a), and
(b) after paragraph (b) insert “, or
(c) if the disposal is of exempt employee shareholder shares
(see sections 236B to 236D),”.

(3) This section comes into force in accordance with provision made by the
Treasury by order made by statutory instrument.
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EXPLANATORY NOTE

EXEMPTION FROM CGT FOR EMPLOYEE SHAREHOLDER
SHARES

SUMMARY

1. This clause provides for gains on disposals of ‘employee shareholder
shares’ which were worth up to £50,000 on receipt, to be exempt
from capital gains tax (CGT). ‘Employee shareholder shares’ are
shares received by a person in return for agreeing to accept the new
employee shareholder employment status.

DETAILS OF THE CLAUSE

2. Subparagraph 1 introduces six new sections into Part 7 of the
Taxation of Chargeable Gains Act 1992 (TCGA). These new
sections provide for the exemption and impose an upper limit on the
value of the shares to which the exemption applies.

3. New section 236B states that gains on exempt employee shareholder
shares are not chargeable gains and defines exempt employee
shareholder shares as employee shareholder shares which meet the
further requirements in new sections 236C to 236D.

4. Subsection (3) states that an exempt employee shareholder share
ceases to be exempt when its owner disposes of it, by selling it or
otherwise.

5. Subsection (4) defines ‘employee shareholder share’ and other terms
used in the clause.

6. New section 236C sets limits on the value of shares that can be
exempt.

7. Subsection (1) provides that an employee shareholder share is exempt

if, when it is received, the total value of the shares received under the
relevant employee shareholder agreement does not exceed £50,000.

8. Subsections (2) and (3) provide that, for the purpose of applying the
£50,000 limit, employee shareholder shares received in connection
with previous employment agreements with the same company or
with associated companies, are taken into account.

9. Subsection (4)(a) defines two companies as associated if either one
has control of the other or both are under the control of the same
person or persons.
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Subsection (4)(b) provides that where one company controls another
at the time an employee shareholder agreement is made with an
individual, that control is treated as persisting when any subsequent
employee shareholder agreement is entered into with that individual.

Subsection (5) states that subsection (4)(b) does not apply where one
of the two companies has been dissolved and two years have passed
between the dissolution and the subsequent employee shareholder
agreement, during which time the individual has not been employed
by a company associated with the dissolved company.

Subsections (6) and (7) provide a means of determining which
employee shareholder shares are treated as exempt where the number
of shares issued or allotted on a day takes the recipient over the
£50,000 limit. The shares are deemed to be issued or allotted in two
tranches, one of which consists of the maximum number which may
be received without breaching the £50,000 limit.

Subsections (8) and (9) define ‘unrestricted market value’ as the
value the share would have were it not for any restrictions which
apply to it (that is to say, any provision relating to the shares made by
any contract, agreement, arrangement or condition).

New section 236D prevents an employee shareholder share received
by an individual from being an exempt share in certain
circumstances.

Subsection (1) applies where, when the share is issued or allotted, the
employee has a material interest in either the employer company or
its parent company, or has had such an interest in the year preceding
the issue or allotment. In these cases, the share will not be an exempt
employee shareholder share.

Subsection (2) applies where, when the share is issued or allotted, a
person connected with the employee has a material interest in the
employer company. In these cases also, the share will not be an
exempt employee shareholder share.

Subsection (3) defines a material interest by providing that an
individual has a material interest in a company if at least 25% of the
voting rights in the company are exercisable by that individual, by
persons connected with that individual, or by the individual and
persons connected with him or her together.

New section 236E disapplies the special share pooling and share
identification rules in the TCGA which would normally apply both to
exempt employee shareholder shares and to non-exempt employee
shareholder shares taken together.
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Subsections (2) and (3) permit a person who holds both exempt and
non-exempt employee shareholder shares of the same class in a
company and who disposes of shares of that class to specify how
many exempt shares he or she has sold (up to number they held).

Subsection (4) defines what is meant by shares in a company being
‘of the same class’.

New section 236F prevents the special rules at section 127 TCGA
(which apply to shares which are involved in reorganisations of share
capital, or schemes of reconstruction, or in share exchanges) from
applying to exempt employee shareholder shares.

New section 236G ensures that for capital gains tax purposes where
an individual ceases to have certain employment rights by virtue of
becoming an employee shareholder, this is not to be treated as the
disposal of an asset for chargeable gains purposes, and for the same
purposes no consideration is deemed to have been given to acquire
the employee shareholder shares.

BACKGROUND

A new employment status, known as ‘employee owner status’ is
being created by the Growth and Infrastructure Bill. As an incentive
to employees to agree to this new status, employers will be required
to give employee owners shares worth at least £2,000. As a further
incentive, capital gains on those shares will not be subject to capital
gains tax, whenever the shares are disposed of. There will be limits
on the shares which qualify for this exemption, imposed by reference
to the value of employee shareholder shares at the time they are
received.

If you have any questions about this change, or comments on the
legislation, please contact Rob Clay on 03000 570649 (email:
rob.clay@hmrc.gsi.gov.uk).
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1 EMI options and entrepreneurs’ relief etc

Schedule 1 makes provision about the treatment for capital gains tax purposes
of shares acquired under options which are qualifying options under the EMI
code.



2 Consultation Draft
Schedule 1 — EMI options and entrepreneurs’ relief etc

SCHEDULES

SCHEDULE 1 Section 1
EMI OPTIONS AND ENTREPRENEURS’ RELIEF ETC
Entrepreneurs’ relief to apply to shares acquired under EMI option

1 (1) In Chapter 3 of Part 5 of TCGA 1992 (entrepreneurs’ relief) section 1691
(material disposal of business assets) is amended as follows.

(2) In subsection (5) for “or B” substitute “, B, C or D”.
(3) After subsection (7) insert—

“(7A) Condition C is that—
(@) the assets disposed of are relevant EMI shares,

(b) the option grant date falls before the beginning of the period
of 1 year ending with the date of the disposal, and

(c) throughout that period —
(i) the company is either a trading company or the
holding company of a trading group, and
(ii) the individual is an officer or employee of the
company or (if the company is a member of a trading
group) of one or more companies which are members
of the trading group.

(7B) Condition D is that—
(@) the assets disposed of are relevant EMI shares acquired by
the individual before the cessation date,
(b) the option grant date falls before the beginning of the period
of 1 year ending with the cessation date,
(c) the conditions in paragraph (c) of subsection (7A) are met
throughout that period, and

(d) the cessation date is within the period of 3 years ending with
the date of the disposal.

(7C) In subsections (7A)(a) and (7B)(a) “relevant EMI shares” —

(@) means shares of a company acquired by an individual on or
after 6 April 2013 as a result of the exercise of a qualifying
option within the meaning given by section 527(4) of ITEPA
2003 (enterprise management incentives) in circumstances
where section 530 or 531 of that Act (exercise of option to
acquire shares) applies, but

(b) does not include anything comprised in an asset resulting
from the application of section 127 (company reorganisation:
equation of original shares and new holding).
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(/D) Subject to what follows, in subsections (7A)(b) and (7B)(b) “the
option grant date” means the date on which the qualifying option in
question was granted.

(7E) Subsections (7F) and (7G) apply if the qualifying option is a
replacement option for the purposes of the EMI code (see paragraph
41 of Schedule 5 to ITEPA 2003).

(7F) In subsections (7A)(b) and (7B)(b) “the option grant date” means —
(@) the date on which the old option was granted, or

(b) if the old option was also a replacement option, the date on
which the earlier old option was granted,

and so on.

(7G) In relation to any time during the currency of an old option taken
into account under subsection (7F), in subsection (7A)(c) references
to the company are to be read as references to the company whose
shares were the subject of the old option.

(7H) In subsection (7B) “the cessation date” means the date on which the
company —
(@) ceases to be a trading company without continuing to be or
becoming a member of a trading group, or

(b) ceases to be a member of a trading group without continuing
to be or becoming a trading company.”

Identification of shares acquired under EMI option

2 Chapter 1 of Part 4 of TCGA 1992 (general provision relating to shares etc) is
amended as follows.

3 In section 105 (disposal on or before day of acquisition of shares etc) after
subsection (3) insert—

“(4) Subsection (5) applies if an individual —
(@) acquires shares (“the relevant shares”) of the same class, on
the same day and in the same capacity, and

(b) some of the relevant shares are relevant EMI shares (as
defined in section 1691(7C)).

(5) This section has effect as if —

(@) paragraph (a) of subsection (1) required the relevant EMI
shares to be treated as acquired by the individual by a single
transaction separate from the remainder of the relevant
shares (which are also to be treated by virtue of that
paragraph as acquired by the individual by a single
transaction), and

(b) subsection (1) required the relevant EMI shares to be treated
as disposed of after the remainder of the relevant shares.”

4 (1) Section 106A (identification of securities for capital gains tax purposes) is
amended as follows.

(2) In subsection (5)—
(@) omit the “and” after paragraph (a),
(b) after paragraph (a) insert—
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©)

“(aa) with securities acquired by him within that period
which are not relevant EMI shares, rather than with
securities acquired by him within that period which
are relevant EMI shares; and”, and

at the beginning of paragraph (b) insert “subject to paragraph (aa),”.

(3) After subsection (6) insert—

“(6A)

(6B)

Subject to subsections (4) and (5) above, a company’s shares which
are disposed of shall be identified —
(@) with relevant EMI shares, rather than with other shares, and
(b) with relevant EMI shares acquired at an earlier time rather
than with relevant EMI shares acquired at a later time.

No shares identified with relevant EMI shares by virtue of subsection
(6A)(a) or (b) above shall be regarded as forming part of an existing
section 104 holding or as constituting a section 104 holding.”

(4) In subsection (10), before the definition of “securities”, insert—

“relevant EMI shares” has the meaning given by section
1691(7C),”.

Commencement and transitional provision

5

6

(1) The amendments made by paragraphs 1 to 4 above have effect in relation to
disposals of shares on or after 6 April 2013.

(2) In the case of the amendments made by paragraphs 2 to 4 above, sub-
paragraph (1) is subject to paragraph 6(4) below.

(1) This paragraph applies if, during the tax year 2012-13, an individual
acquires shares of a class in a company (“the relevant shares”) which would
be relevant EMI shares were the reference to 6 April 2013 in section
1691(7C)(a) of TCGA 1992 (as inserted by paragraph 1 above) a reference to
6 April 2012 instead.

(2) If the individual makes no disposals of shares of that class in that company
during that tax year, the relevant shares are to be treated as if they were
relevant EMI shares.

(3) If the individual disposes of shares of that class in that company during that
tax year, the individual may elect for the relevant shares to be treated as if
they were relevant EMI shares.

(4) If the individual makes an election under sub-paragraph (3) —

(@)

(b)

the amendments made by paragraphs 2 to 4 above also have effect,
in the case of the individual, in relation to disposals of shares of that
class in that company during that tax year, but

for this purpose, the amendment made by sub-paragraph (5) has
effect instead of the amendment made by paragraph 4(3) above.

(5) In section 106A of TCGA 1992 after subsection (6) insert—

“(6A)

Subject to subsections (4) and (5) above, a company’s shares which
are disposed of shall be identified —
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(@) with shares which are not relevant EMI shares, rather than
with relevant EMI shares, and

(b) with relevant EMI shares acquired at a later time rather than
with relevant EMI shares acquired at an earlier time.

(6B) No shares identified with relevant EMI shares by virtue of subsection
(6A)(b) above shall be regarded as forming part of an existing section
104 holding or as constituting a section 104 holding.”

(6) An election under sub-paragraph (3) may not be made or revoked after 31
January 2014 (and paragraph 3(1)(b) of Schedule 1A to TMA 1970 does not
apply in relation to such an election).

(7) For the purposes of this paragraph shares in a company are not to be treated
as being of the same class unless they are so treated by the practice of a
recognised stock exchange or would be so treated if dealt with on a
recognised stock exchange.

(8) “Recognised stock exchange” has the meaning given by section 1005 of ITA
2007.
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EXPLANATORY NOTE

ENTERPRISE MANAGEMENT INCENTIVE OPTIONS AND
ENTREPRENEURS’ RELIEF ETC

SUMMARY

This clause and Schedule extend entrepreneurs’ relief to the disposal
by an employee or officer of a company, on or after 6 April 2013, of
shares in that company or a company in the same trading group when
the shares meet the requirements of the enterprise management
incentive (EMI) scheme, they were acquired on or after 6 April 2012
as a result of that person exercising a qualifying option over them,
and the qualifying option had been granted at least one year before
the date of the share disposal. The individual disposing of the shares
must have been an employee or officer of the company (or a company
in the same trading group) throughout the year ending with the date
of disposal. The relief is also extended to similar disposals that take
place within three years of the company ceasing to be a trading
company.

DETAILS OF THE SCHEDULE

Paragraph 1 of the Schedule widens section 1691 of the Taxation of
Chargeable Gains Act (TCGA) 1992, which, amongst other things,
defines the conditions when the disposal by an individual of an asset
consisting of (or consisting of interests in) shares in or securities of a
company is a “material disposal” that qualifies for entrepreneurs’
relief. There are currently two conditions, A and B, provided in
subsections (6) and (7) of section 1691.

New subsection (7A) of section 1691 provides for an additional
Condition C that must be met for there to be a material disposal for
the purposes of section 1691(2)(c).

New subsection (7B) provides for an additional Condition D that
must be met for there to be a material disposal for the purposes of
section 1691(2)(c).

New subsection (7C) defines “relevant EMI shares” for the purposes
of subsections (7A)(a) and (7B)(a).

New subsection (7D) defines “the option grant date” for the purposes
of subsections (7A)(b) and (7B)(b) as the date on which the
qualifying option was granted.
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New subsections (7E) to (7G) deal with the replacement of a
qualifying option as part of a company reorganisation.

New subsection (7E) states that subsections (7F) and (7G) will apply
where the option is a “replacement option” as defined in the EMI
code.

New subsection (7F) provides a ‘look-through’ to the earliest option
granted, where the qualifying option is a replacement option, in order
to arrive at the “option grant date”.

New subsection (7G) requires that in any time period of an “old
option” that is taken into account in new subsection (7F), “the
company” in new subsection (7A)(c), is the company whose shares
were the subject of the old option.

New subsection (7H) defines “the cessation date”, for the purposes of
subsection (7B).

Paragraphs 2 to 4 of the Schedule amend the share identification rules
at sections 105 and 106A of TCGA 1992.

Paragraph 2 introduces the amendments.

Paragraph 3 introduces the following additional subsections to
section 105 of TCGA 1992, which deals with acquisitions and
disposals of shares on the same day.

New subsection 105(4) applies new subsection 105(5) where an
individual acquires shares of the same class on the same day and only
some of those are “relevant EMI shares”.

New subsection 105(5) sets out the treatment of the relevant EMI
shares separate from other relevant shares.

Subparagraph 4(1) introduces amendments to section 106A of TCGA
1992 which makes general provision for share identification for
capital gains tax purposes.

Subparagraph 4(2) amends the rule in subsection 106A(5) that
matches share disposals with share acquisitions within a 30 day
period following the disposal, known as the “bed and breakfast rule”.
New subsection 106A(5)(aa) means that shares that are not relevant
EMI shares are to be identified first when applying the rule in section
106A(5) and in conjunction with the conditions in paragraphs (a) and

(b).

Subparagraph 4(3) introduces two additional subsections to section
106A of TCGA 1992.
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New subsection (6A) provides that on disposal of a company’s shares
any relevant EMI shares are to regarded as being disposed of before
other shares and the relevant EMI shares are to regarded as being
disposed of on a “first in, first out” basis.

New subsection (6B) provides that those shares identified with
relevant EMI shares by virtue of subsection (6A) shall not be
regarded as forming part of an existing holding, or constituting a
holding, that is regarded as a single asset for the purposes of the
TCGA.

Subparagraph 4(4) amends subsection 106A(10) of TCGA 1992 to
define “relevant EMI shares” in the same way as section 1691(7C).

Paragraph 5 of the Schedule provides that the amendments made by
paragraphs 1 to 4 have effect in relation to disposals of shares on or
after 6 April 2013, subject to paragraph 6(4).

Paragraph 6 applies the changes in the preceding paragraphs to
disposals on or after 6 April 2013. The changes may apply earlier
where the transitional provisions set out in paragraph 6 apply.

Subparagraph 6(1) applies the changes for shares acquired during the
2012-13 tax year that would have qualified as “relevant EMI shares”
if acquired on 6 April 2013.

Subparagraph 6(2) treats such shares as “relevant EMI shares” where
the individual makes no disposals of shares of that class in the 2012-
13 tax year.

Subparagraph 6(3) provides that where the individual does make a
disposal of such shares in that period, they may elect for them to be
treated as “relevant EMI shares”.

Subparagraphs 6(4) and 6(5) provide for the treatment of the timing
of disposals of any relevant EMI shares.

Subparagraphs 6(6) provides that the election must be made (or
revoked after it has been made) by 31 January 2014.

Subparagraphs 6(7) and (8) provide that shares in a company are not
to be treated as being of the same class unless they would be treated
as such by a relevant stock exchange (as defined in section 1005
Income Taxes Act 2007).
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BACKGROUND NOTE

Since 23 June 2010 capital gains tax for individuals has been charged
at the rate of either 18 per cent or, for those paying the higher rate of
income tax, 28 per cent.

Individuals may claim entrepreneurs’ relief, under which qualifying
chargeable gains are taxed at 10 per cent, on gains on disposals of
shares in or securities of a company provided that throughout the
period of one year immediately preceding the disposal (a) the
claimant held a minimum five per cent stake in the company, (b) the
company was either a trading company or the holding company of a
trading group, and (c) the claimant was an officer or employee of the
company or of one or more companies of a trading group to which
the company is a member. There is a lifetime limit to the relief, which
was increased to £10 million from 6 April 2011.

Entrepreneurs’ relief is also available on the disposal of shares of a
business where the conditions (a) to (c) at paragraph 32 above were
met throughout the period of one year immediately preceding the
company ceasing to be a trading company without continuing to be or
becoming a member of a trading group, or ceasing to be a member of
a trading group without continuing to be or becoming a trading
company and that date is within the period of three years immediately
preceding the disposal. The relief may apply, for example, to the
deemed disposal by a shareholder of his interest in shares when he
receives a capital distribution on the liquidation or winding-up of a
trading company.

The Enterprise Management Incentives (EMI) scheme provides tax
and National Insurance contributions advantages for qualifying share
options granted by companies with gross assets not exceeding £30
million, to help them recruit and retain employees. In addition to the
gross assets test, EMI is limited to companies or groups which are
independent and whose trade does not consist in excluded trading
activities.

Budget 2012 announced the Government’s intention to allow EMI
shares to qualify for Entrepreneurs’ Relief on disposal by the
employee/officer. A number of representations were made to
Government that the ER rule, which requires ownership of the
qualifying shares for one year prior to disposal, would limit the
ability of EMI shares to qualify. This was because EMI options
would typically be exercised just before the employing company was
taken over, meaning that they would then not be owned by the
employee for one year.
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The Budget further announced that the measure would apply to shares
acquired under the EMI scheme from 6 April 2012, but the one year
share holding period meant it would have no effect for disposals
made before 6 April 2013.

The legislation similarly applies to shares acquired on or after 6 April
2012 and disposed of on or after 6 April 2013 but allows the period
the share option is held to be included towards the one year holding
period requirement.

The legislation includes rules that modify the usual operation of the
share identification rules in order to treat shares issued under the EMI
scheme separately.

The inclusion of shares acquired from 6 April 2012 will affect the
computation of gains on any disposal of shares of the same class
during the 2012-13 tax year. Therefore the new legislation will apply
where there were such disposals only on the making of an election.

If you have any questions about this change, or comments on the
legislation, please contact Alan McGuinness on 020 7147 2766
(email: alan.mcguinness@hmrc.gsi.gov.uk).
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1 Tax advantaged employee share schemes

Schedule 1 amends the SIP code, the SAYE code, the CSOP code and the EMI
code.
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SCHEDULES

SCHEDULE 1 Section 1
TAX ADVANTAGED EMPLOYEE SHARE SCHEMES
PART 1
RETIREMENT OF PARTICIPANTS
Introduction

1 Part 7 of ITEPA 2003 (employment income: income and exemptions relating
to securities) is amended as follows.

Share incentive plans

2 In section 498 (no charge on shares ceasing to be subject to plan in certain
circumstances) in subsection (2)(e) omit the words from “on” to *“2)”.

3 In Part 4 of Schedule 2 (types of shares that may be awarded) in paragraph
32 (provision for forfeiture) in sub-paragraph (2)(e) omit the words from
“On” to ‘698)7’.

4 Part 11 of Schedule 2 (supplementary provisions) is amended as follows.

5 Omit paragraph 98 (meaning of “specified retirement age”).

6 In paragraph 100 (index of defined expressions) omit the entry for “the
specified retirement age”.

SAYE option schemes

7 Part 6 of Schedule 3 (requirements etc relating to share options) is amended
as follows.

8 In paragraph 27 (introduction) in sub-paragraph (1) —

(@) omit the entry for paragraph 31,
(b) after the entry for paragraph 32 insert “and”, and
(c) omit the entry for paragraph 33 and the “and” after it.

9 In paragraph 30 (time for exercising options) in sub-paragraph (2)(a) —
(@) for “32 to” substitute “32,”, and
(b) omit “reaching the specified age without retiring,”.

10 Omit paragraph 31 (requirement to have a “specified age”).

11 Omit paragraph 33 (exercise of options: reaching specified age without
retiring).
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12 In paragraph 34 (exercise of options: scheme-related employment ends) in
sub-paragraph (2)(b) omit the words from “on” to “employment”.
13 In Part 9 of Schedule 3 (supplementary provisions) in paragraph 49 (index
of defined expressions) omit the entry for “specified age”.
CSOP schemes
14 In section 524 (no charge in respect of exercise of option) in subsection (2C)

omit the definition of “retirement” and the “and” before it.

15 In Part 8 of Schedule 4 (supplementary provisions) omit paragraph 35A
(retirement age).

Transitional provision

16 (1) A SIP, SAYE option scheme or CSOP scheme approved before the day on
which this Act is passed has effect with any modifications needed to reflect
the amendments made by this Part of this Schedule.

(2) In relation to any shares awarded under a SIP before that day which are
subject to provision for forfeiture, that provision has effect with any
modifications needed to reflect the amendment made by paragraph 3 above.

(3) Because of paragraphs 45 and 54 below, that amendment is not relevant to
shares awarded under a SIP on or after that day.

PART 2
“GOOD LEAVERS” (OTHER THAN RETIREES)
Introduction

17 Part 7 of ITEPA 2003 (employment income: income and exemptions relating
to securities) is amended as follows.

Share incentive plans

18 In section 498 (no charge on shares ceasing to be subject to plan in certain
circumstances) after subsection (2) insert—

“(3) A participant is not liable to income tax on shares in a company (“the
target company”) being withdrawn from the plan if —

(@) the shares—

(i) arewithdrawn from the plan to enable the acceptance
of an offer of cash (with or without other assets) for
the shares, and

(i) once withdrawn from the plan, are dealt with
accordingly as soon as practicable,

(b) the offer formed part of a general offer falling within
subsection (5) made after the shares were awarded to the
participant,

(c) the acceptance of the offer does not give rise to a transaction
in relation to the shares to which paragraph 86 of Schedule 2
applies and no alternative offer in relation to the shares
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falling within subsection (6) was made as part of the general
offer, and

(d) at the time the shares were awarded to the participant, no
arrangements for the making of any type of general offer in
relation to shares in the target company were in place or
under consideration.

In subsection (3)(d) “arrangements” includes any plan, scheme,
agreement or understanding, whether or not legally enforceable.

A general offer falls within this subsection if it is a general offer to
acquire —
(@) the whole of the issued ordinary share capital of the target
company, or
(b) all the shares in the target company which are of the same
class as the participant’s shares,
which is made on a condition such that, if it is satisfied, the person
making the offer will have control of the target company.

An alternative offer in relation to the shares falls within this
subsection if, had it been accepted, it would have given rise to a
transaction in relation to the shares to which paragraph 86 of
Schedule 2 would have applied.”

SAYE option schemes

19 (1) Section 519 (no charge in respect of exercise of option) is amended as
follows.

(2) In subsection (1)(b) after “B” insert “or C”.

(3) In subsection (3)(b) in the entry for paragraph 37 after “37” insert “or 37A”.

(4) After subsection (3) insert—

“(3A)

Condition C is that—

(@) the option—

(i) 1isexercised before the third anniversary of the date on
which it was granted, and

(ii) isso exercised following the making of a general offer
by virtue of a provision included in the scheme under
paragraph 37A of Schedule 3,

(b) assoon as practicable following the exercise of the option—

(i) the participant accepts an offer of cash (with or
without other assets) for all the shares to which the
option related, and

(ii) the shares are dealt with accordingly,

(c) that offer formed part of the general offer,

(d) when the option was granted, no arrangements for the
making of any type of general offer in relation to shares in the
target company were in place or under consideration, and

(e) if the scheme includes a provision under paragraph 38 of
Schedule 3, no offer was made in connection with the general
offer the acceptance of which by the participant would have
involved the participant agreeing under that provision to
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20

21

22

23

24

(1)
(2)

€)
(4)

release the share option in consideration for being granted a
new share option.

(3B) In subsection (3A)(d) “arrangements” includes any plan, scheme,
agreement or understanding, whether or not legally enforceable.”

Part 6 of Schedule 3 (requirements etc relating to share options) is amended
as follows.

In paragraph 27 (introduction) in sub-paragraph (2) in the entry for
paragraph 37 for “paragraph 37” substitute “paragraphs 37 and 37A”.

In paragraph 30 (time for exercising options) in sub-paragraph (2)(a) for
“and 37” substitute ¢, 37 and 37A”.

Paragraph 34 (exercise of options: scheme-related employment ends) is
amended as follows.

In sub-paragraph (2) —
(@) omit the “or” after paragraph (a), and
(b) after paragraph (b) insert—
“(c) a relevant transfer within the meaning of the
Transfer of Undertakings (Protection of
Employment) Regulations 2006, or

(d) if P holds office or is employed in a company which
is an associated company (as defined in paragraph
35(4)) of the scheme organiser, that company
ceasing to be an associated company of the scheme
organiser by reason of a change of control (as
determined in accordance with sections 450 and
451 of CTA 2010),”.

In sub-paragraphs (4) and (5A)(b) for “or (b)” substitute “to (d)”.

A SAYE option scheme approved before the day on which this Act is passed
has effect with any modifications needed to reflect the amendments made by
this paragraph.

After paragraph 37 insert—

“37A(1) The scheme may provide that a share option relating to shares in
a company (“the target company”) may be exercised within 6
months after the date on which a general offer falling within sub-
paragraph (2) is made but only if the option was granted before
the offer is made.

(2) A general offer falls within this sub-paragraph if it is a general
offer to acquire —
(@) the whole of the issued ordinary share capital of the target
company, or
(b) all the shares in the target company which are of the same
class as the shares to which the share option relates,
which is made on a condition such that, if it is satisfied, the person
making the offer will have control of the target company.

(3) This paragraph has effect subject to paragraph 30(1)(b) (options
must not be capable of being exercised later than 6 months after
bonus date).”
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CSOP schemes

25 (1) Section 524 (no charge in respect of exercise of option) is amended as
follows.

(2) In subsection (1)(b) after “B” insert “or C”.

(3) In subsection (2B) for paragraph (a) substitute —
“(a) has ceased to be in qualifying employment because of —
(i) injury, disability, redundancy or retirement,
(ii) arelevant transfer within the meaning of the Transfer

of Undertakings (Protection of Employment)
Regulations 2006, or

(iif) in the case of a group scheme where the qualifying
employment is as a director or employee of a
constituent company, that company ceasing to be
controlled by the scheme organiser, and”.

(4) After subsection (2B) insert—

“(2BA) For the purposes of subsection (2B) an individual is in “qualifying
employment” if the individual is a full-time director or qualifying
employee (as defined in paragraph 8(2) of Schedule 4) of —

(@) the scheme organiser, or
(b) in the case of a group scheme, a constituent company.”

(5) In subsection (2C) for “(2B)” substitute “(2B)(a)(i)”.
(6) After subsection (2C) insert—

“(2D) Subsection (2B)(a)(iii) does not cover a case where the constituent
company was controlled by the scheme organiser by virtue of
paragraph 34 of Schedule 4 (jointly owned companies).

(2E) Condition C is that—

(@) the option—

(i) 1isexercised before the third anniversary of the date on
which it was granted, and

(ii) isso exercised following the making of a general offer
by virtue of a provision included in the scheme under
paragraph 25A of Schedule 4,

(b) assoon as practicable following the exercise of the option—

(i) the participant accepts an offer of cash (with or
without other assets) for all the shares to which the
option related, and

(ii) the shares are dealt with accordingly,

(c) that offer formed part of the general offer,

(d) when the option was granted, no arrangements for the
making of any type of general offer in relation to shares in the
target company were in place or under consideration, and

(e) if the scheme includes a provision under paragraph 26 of
Schedule 4, no offer was made in connection with the general
offer the acceptance of which by the participant would have
involved the participant agreeing under that provision to
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26

27

28

release the share option in consideration for being granted a
new share option.

(2F) In subsection (2E)(d) “arrangements” includes any plan, scheme,
agreement or understanding, whether or not legally enforceable.”

Part 5 of Schedule 4 (requirements etc relating to share options) is amended
as follows.

In paragraph 21 (introduction) in sub-paragraph (2) —
(@) after the entry for paragraph 24 omit “or”, and
(b) after the entry for paragraph 25 insert , or

paragraph 25A (exercise of options: company
events)”.

After paragraph 25 insert—

“Exercise of options: company events

25A (1) The scheme may provide that a share option relating to shares in
a company (“the target company”) may be exercised within 6
months after the date on which a general offer falling within sub-
paragraph (2) is made but only if the option was granted before
the offer is made.

(2) A general offer falls within this sub-paragraph if it is a general
offer to acquire —
(@) the whole of the issued ordinary share capital of the target
company, or
(b) all the shares in the target company which are of the same
class as the shares to which the share option relates,

which is made on a condition such that, if it is satisfied, the person
making the offer will have control of the target company.”

PART 3

MATERIAL INTEREST RULES

Introduction

29

Part 7 of ITEPA 2003 (employment income: income and exemptions relating
to securities) is amended as follows.

Share incentive plans

30
31

32

33

Part 3 of Schedule 2 (eligibility of individuals) is amended as follows.

In paragraph 13 (introduction) —
(@) after the entry for paragraph 18 insert “and”, and
(b) omit the entry for paragraph 19 and the “and” before it.

In paragraph 14 (time of eligibility to participate) in sub-paragraph (7) —
(@) after paragraph (b) insert “and”, and
(b) omit paragraph (c) and the “and” before it.

Omit paragraphs 19 to 24 (the “no material interest” requirement).
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34

In Part 11 of Schedule 2 (supplementary provisions) in paragraph 100 (index
of defined expressions), in the entry for “close company”, omit “(and see
paragraph 20(4))”.

The amendments made by paragraphs 30 to 34 above have effect for the
purpose of determining whether an individual is eligible to participate in an
award of shares on the day on which this Act is passed or any later day.

A SIP approved before the day on which this Act is passed has effect
accordingly with the omission of any provision falling within a provision of
Schedule 2 to ITEPA 2003 omitted by those paragraphs.

SAYE option schemes

36
37

38
39

Part 3 of Schedule 3 (eligibility of individuals) is amended as follows.

In paragraph 9 (introduction) omit the entry for paragraph 11 and the “and”
before it.

Omit paragraphs 11 to 16 (the “no material interest” requirement).

In Part 9 of Schedule 3 (supplementary provisions) in paragraph 49 (index
of defined expressions), in the entry for “close company”, omit “(and see
paragraph 11(4))”.

The amendments made by paragraphs 36 to 39 above have effect for the
purpose of determining whether an individual is eligible to participate in a
scheme on the day on which this Act is passed or any later day.

A SAYE option scheme approved before the day on which this Act is passed
has effect accordingly with the omission of any provision falling within a
provision of Schedule 3 to ITEPA 2003 omitted by those paragraphs.

CSOP schemes

41

(1)

(2)

In Part 3 of Schedule 4 (eligibility of individuals) in paragraphs 10(2) and (3),
11(3) and (4) and 13(2) (which relate to the “no material interest”
requirement) for “25%” substitute “30%”.

The amendments made by this paragraph have effect for the purpose of
determining whether a person is eligible to participate in a scheme on the
day on which this Act is passed or any later day (by altering what constitutes
a material interest on that day and within the 12 months preceding that day).

A CSOP scheme approved before the day on which this Act is passed has
effect with any modifications needed to reflect the amendments made by
this paragraph.

PART 4

RESTRICTED SHARES

Introduction

42

Part 7 of ITEPA 2003 (employment income: income and exemptions relating
to securities) is amended as follows.
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Share incentive plans

43

44

45
46

47

48

49

50
51

52

53

(1)
(2)

3)

Part 4 of Schedule 2 (types of shares that may be awarded) is amended as
follows.

In paragraph 25 (introduction) in sub-paragraph (1) —
(a) after the entry for paragraph 28 insert “and”, and
(b) omit the entry for paragraph 30 and the “and” before it.

Omit paragraphs 30 to 33 (only certain kinds of restrictions allowed).

In Part 5 of Schedule 2 (free shares) in paragraph 35 (maximum annual
award) omit sub-paragraphs (3) and (4).

In Part 7 of Schedule 2 (matching shares) in paragraph 59 (general
requirement for matching shares) omit sub-paragraph (2).

In Part 9 of Schedule 2 (trustees) in paragraph 75 (duty to give notice of
award of shares etc) in sub-paragraphs (2) and (3) after paragraph (a)
insert—

“(aa) if the shares are subject to any restriction, giving details of
the restriction,”.

In Part 10 of Schedule 2 (approval of plans) paragraph 84 (disqualifying
events) is amended as follows.

In sub-paragraph (3) —
(a) after paragraph (b) insert “or”, and
(b) omit paragraph (c) and the “or” after it.

In sub-paragraph (4) before paragraph (a) insert—
“(za) from any shares being subject to a restriction,”.

Part 11 of Schedule 2 (supplementary provision) is amended as follows.

In paragraph 92 (determination of market value) for sub-paragraph (2)
substitute —

“(2) For the purposes of the SIP code the market value of shares subject
to a restriction is to be determined as if they were not subject to the
restriction.”

In paragraph 99 (minor definitions) after sub-paragraph (3) insert—

“(4) For the purposes of the SIP code —

(a) shares are subject to a “restriction” if there is any contract,
agreement, arrangement or condition which makes
provision to which any of subsections (2) to (4) of section
423 (restricted securities) would apply if the references in
those subsections to the employment-related securities
were to the shares, and

(b) the “restriction” is that provision.”

In paragraph 100 (index of defined expressions) at the appropriate place
insert—
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“restriction (in relation to | paragraph 99(4)”.
shares)

54 (1) The amendments made by paragraphs 43 to 45, 47 and 48 above have effect
in relation to awards of shares made on or after the day on which this Act is
passed.

(2) ASIP approved, or a trust instrument made, before that day has effect with
any modifications needed to reflect the amendments made by paragraphs 43
to 53 above.

(3) In particular, in relation to awards of shares on or after that day, such a SIP
has effect with the omission of any provision falling within a provision of
Schedule 2 to ITEPA 2003 omitted by paragraph 45 above.

SAYE option schemes

55 Part 4 of Schedule 3 (shares to which schemes can apply) is amended as
follows.

56 In paragraph 17 (introduction) in sub-paragraph (1) —
(@) after the entry for paragraph 20 insert “and”, and
(b) omit the entry for paragraph 21 and the “and” after it.

57 Omit paragraph 21 (only certain kinds of restrictions allowed).

58 In Part 6 of Schedule 3 (requirements etc relating to share options) in
paragraph 28 (requirements as to price of acquisition of shares) after sub-
paragraph (4) insert—

“(5) At the time a share option is granted —

(@) it must be stated whether or not the shares which may be
acquired by the exercise of the option may be subject to any
restriction, and

(b) if so, the details of the restriction must also be stated.

(6) For the purposes of this paragraph the market value of shares
subject to a restriction is to be determined as if they were not
subject to the restriction.”

59 In Part 7 of Schedule 3 (exchange of share options) in paragraph 39
(requirements about share options granted in exchange) after sub-
paragraph (6) insert—

“(7) For the purposes of this paragraph the market value of shares
subject to a restriction is to be determined as if they were not
subject to the restriction.”

60 Part 9 of Schedule 3 (supplementary provisions) is amended as follows.
61 In paragraph 48 (minor definitions) after sub-paragraph (2) insert—

“(3) For the purposes of the SAYE code —
(a) shares are subject to a “restriction” if there is any contract,
agreement, arrangement or condition which makes
provision to which any of subsections (2) to (4) of section



Consultation Draft 11
Schedule 1 — Tax advantaged employee share schemes
Part 4 — Restricted shares

423 (restricted securities) would apply if the references in
those subsections to the employment-related securities
were to the shares, and

(b) the “restriction” is that provision.”

62 In paragraph 49 (index of defined expressions) at the appropriate place
insert—

“restriction (in relation to | paragraph 48(3)”.
shares)

63 (1) The amendments made by paragraphs 55 to 58 above have effect in relation
to options granted on or after the day on which this Act is passed.

(2) The amendment made by paragraph 59 above has effect for cases where the
old options are granted on or after that day.

(3) A SAYE option scheme approved before that day has effect with any
modifications needed to reflect the amendments made by paragraphs 55 to
62 above.

(4) In particular, in relation to options granted on or after that day, such a SAYE
option scheme has effect with the omission of any provision falling within a
provision of Schedule 3 to ITEPA 2003 omitted by paragraph 57 above.

CSOP schemes

64 In Part 2 of Schedule 4 (general requirements for approval) in paragraph 6
(limit on value of shares subject to options) after sub-paragraph (3) insert—

“(4) For the purposes of this paragraph the market value of shares
subject to a restriction is to be determined as if they were not
subject to the restriction.”

65 Part 4 of Schedule 4 (shares to which schemes can apply) is amended as
follows.
66 In paragraph 15 (introduction) —

(a) after the entry for paragraph 18 insert “and”, and
(b) omit the entry relating to paragraph 19 and the “and” after it.

67 Omit paragraph 19 (only certain kinds of restrictions allowed).

68 In Part 5 of Schedule 4 (requirements etc relating to share options) in
paragraph 22 after sub-paragraph (4) insert—

“(5) At the time a share option is granted —

(@) it must be stated whether or not the shares which may be
acquired by the exercise of the option may be subject to any
restriction, and

(b) if so, the details of the restriction must also be stated.

(6) For the purposes of this paragraph the market value of shares
subject to a restriction is to be determined as if they were not
subject to the restriction.”
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69

70
71

72

73

74

In Part 6 of Schedule 4 (exchange of share options) in paragraph 27
(requirements about share options granted in exchange) after sub-
paragraph (6) insert—

“(7) For the purposes of this paragraph the market value of shares
subject to a restriction is to be determined as if they were not
subject to the restriction.”

Part 8 of Schedule 4 (supplementary provisions) is amended as follows.
In paragraph 36 (minor definitions) after sub-paragraph (2) insert—

“(3) For the purposes of the CSOP code —

(a) shares are subject to a “restriction” if there is any contract,
agreement, arrangement or condition which makes
provision to which any of subsections (2) to (4) of section
423 (restricted securities) would apply if the references in
those subsections to the employment-related securities
were to the shares, and

(b) the “restriction” is that provision.”

In paragraph 37 (index of defined expressions) at the appropriate place
insert—

“restriction (in relation to | paragraph 36(3)”.
shares)

(1) The amendment made by paragraph 64 above has effect for the purpose of
determining whether options may be granted to an individual on or after the
day on which this Act is passed; but the amendment is to be ignored in
determining the market value of any shares to which an option granted
before that day relates.

(2) The amendments made by paragraphs 65 to 68 above have effect in relation
to options granted on or after that day.

(3) The amendment made by paragraph 69 above has effect for cases where the
old options are granted on or after that day.

(4) A CSOP scheme approved before that day has effect with any modifications
needed to reflect the amendments made by paragraphs 64 to 72 above.

(5) In particular, in relation to options granted on or after that day, such a CSOP
scheme has effect with the omission of any provision falling within a
provision of Schedule 4 to ITEPA 2003 omitted by paragraph 67 above.

PART 5
SHARE INCENTIVE PLANS: PARTNERSHIP SHARES

(1) In Part 6 of Schedule 2 to ITEPA 2003 (partnership shares) paragraph 52
(application of money deducted in accumulation period) is amended as
follows.

(2) After sub-paragraph (2) insert—
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“(2A) The number of shares awarded to the employee must be
determined in accordance with one of sub-paragraphs (3), (3A)
and (3B) and the partnership share agreement must specify which
one of those sub-paragraphs is to apply for the purposes of the
agreement.”

(3) Insub-paragraph (3) for “The number of shares awarded to each” substitute
“If the agreement specifies that this sub-paragraph is to apply, the number
of shares awarded to the”.

(4) After sub-paragraph (3) insert—

“(BA) If the agreement specifies that this sub-paragraph is to apply, the
number of shares awarded to the employee must be determined in
accordance with the market value of the shares at the beginning of
the accumulation period.

(3B) If the agreement specifies that this sub-paragraph is to apply, the
number of shares awarded to the employee must be determined in
accordance with the market value of the shares on the acquisition
date.”

(5) In sub-paragraphs (4) and (5) for “and (3)” substitute “to (3B)”.

(6) The amendments made by this paragraph have effect in relation to
partnership share agreements made on or after the day on which this Act is
passed.

PART 6
SHARE INCENTIVE PLANS: DIVIDEND SHARES
Introduction

75 Part 8 of Schedule 2 to ITEPA 2003 (cash dividends and dividend shares) is
amended as follows.

Removal of limit on amount reinvested

76 In paragraph 63 (requirements to be met as regards cash dividends) in sub-
paragraph (1) omit the entry for paragraph 64.

77 Omit paragraph 64 (limit on amount reinvested).

78 (1) The amendments made by paragraphs 76 and 77 above have effect in
relation to the tax year 2013-14 and subsequent tax years.

(2) ASIP approved before 6 April 2013 has effect accordingly with the omission
of any provision falling within a provision of Schedule 2 to ITEPA 2003
omitted by paragraph 77 above.

Amounts to be carried forward

79 (1) Paragraph 68 (reinvestment: amounts to be carried forward) is amended as
follows.

(2) Insub-paragraph (4)—
(a) omit paragraph (a) and the “or” after it, and
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(b) in paragraphs (b) and (c) omit “during that period”.
(3) Omit sub-paragraph (6).
(4) The amendments made by this paragraph have effect in relation to amounts
held by trustees on or after 6 April 2013 (including amounts originally
retained before that date in relation to which an event falling within

paragraph 68(4)(a) to (c) of Schedule 2 to ITEPA 2003 did not occur before
that date).

(5) ASIP approved before 6 April 2013 has effect accordingly with the omission
of any provision falling within a provision of Schedule 2 to ITEPA 2003
omitted by this paragraph.

PART 7
SHARE INCENTIVE PLANS: EMPLOYEE SHARE OWNERSHIP TRUSTS

80 Part 9 of Schedule 2 to ITEPA 2003 (trustees) is amended as follows.

81 In paragraph 70 (introduction) in sub-paragraph (1) —
(a) after the entry for paragraph 77 insert “and”, and
(b) omit the entry for paragraph 78.

82 (1) Omit paragraph 78 (acquisition of shares from employee share ownership
trusts).

(2) A trust instrument made before the day on which this Act is passed has
effect with the omission of any provision falling within a provision of
Schedule 2 to ITEPA 2003 omitted by this paragraph.

PART 8
ENTERPRISE MANAGEMENT INCENTIVES: CONSEQUENCES OF DISQUALIFYING EVENTS

83 (1) In section 532 of ITEPA 2003 (modified tax consequences following
disqualifying events) in subsection (1)(b) for “40” substitute “90”.

(2) The amendment made by this paragraph has effect in relation to
disqualifying events occurring on or after the day on which this Act is
passed.
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EXPLANATORY NOTE

TAX ADVANTAGED EMPLOYEE SHARE SCHEMES - OFFICE OF
TAX SIMPLIFICATION RECOMMENDATIONS

SUMMARY

1. This clause and Schedule amend the legislation relating to the four
tax advantaged employee share schemes - Share Incentive Plans
(SIP), Save As You Earn Option Schemes (SAYE), Company Share
Option Plans (CSOP) and Enterprise Management Incentives (EMI).
These changes give effect to recommendations of the Office of Tax
Simplification (OTS). They aim to simplify the employee share
scheme rules where these may create undue complexities or
unnecessary administrative burdens for scheme users. They support
the Government's objective to simplify the tax system. Most of the
changes will take effect on the date Finance Bill 2013 receives Royal
Assent. The changes under Part 6 of the Schedule relating to the
reinvestment of cash dividends paid on SIP shares come into effect
on 6 April 2013.

DETAILS OF THE SCHEDULE

2. The Schedule implements a series of changes across the four tax
advantaged schemes.

3. The current legislation is set out in Income Tax (Earnings and
Pensions) Act 2003 (ITEPA). The provisions on SIP are in sections
488 - 515 and Schedule 2 to ITEPA; on SAYE in sections 516 - 519
and Schedule 3; on CSOP in sections 521 - 526 and Schedule 4; and
on EMI in sections 527 - 541 and Schedule 5. All statutory references
in this Note are to provisions in ITEPA.

PART 1
Retirement of Participants

4. Paragraph 1 introduces amendments to the rules in Part 7 of ITEPA
governing when employees are entitled to favourable tax treatment
when they leave employment on retirement or after reaching a
specified age. The changes will harmonise retirement rules across
SIP, SAYE and CSOP, to allow businesses offering these schemes to
align the definition of 'retirement' with their broader policy in this
area.

5. Paragraphs 2 - 6 remove the requirement for a SIP scheme to include
a 'specified retirement age' in the scheme rules, and make
consequential changes. Under the current SIP rules (paragraph 98 of
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Schedule 2) this specified retirement age must be the same for men
and women, and not less than 50.

Paragraphs 7 - 13 remove the requirement for an SAYE scheme to
include a 'specified age' for retirement in the scheme rules, and repeal
the current provision allowing exercise of options by those who reach
the 'specified age' without retiring. Under the current SAYE rules
(paragraph 31 of Schedule 3) this specified age must be the same for
men and women, and between 60 and 75.

Paragraphs 14 - 15 remove the requirement for a CSOP scheme to
specify a retirement age in the scheme rules, where the rules provide
for exercise of the CSOP options on retirement. Under the current
CSOP rules (paragraph 35A of Schedule 4) this retirement age must
be the same for men and women, and not less than 55.

Paragraph 16 provides that the changes have effect from the date the
legislation receives Royal Assent, and SIP, SAYE and CSOP
schemes approved before the present changes take effect are to be
treated as if any such provision included the modifications made by
these paragraphs.

Sub-paragraphs (2) and (3) of paragraph 16 introduce a modification
in the case of free and matching SIP shares awarded before the date
the present changes take effect. Where the scheme contains a
provision allowing forfeiture of these shares in permitted
circumstances, the current rules (paragraph 32 of Schedule 2) do not
allow the forfeiture provisions to apply where the participant ceases
to be in employment on retirement or after reaching the specified
retirement age. This will continue to be the case under the new
legislation in relation to free and matching SIP shares awarded before
the date this Act receives Royal Assent, but with the modification
made by paragraph 3 of this Schedule.

PART 2

'Good Leavers' (other than Retirees)

Paragraph 17 introduces amendments to the rules in Part 7 of ITEPA
that govern when those leaving employment other than on retirement
before these tests are met can qualify for favourable tax treatment as
'good leavers' under SIP, SAYE and CSOP.

Paragraphs 18 - 28 address two issues across the three schemes. First,
they lay down simpler and more consistent rules for SAYE and
CSOP to govern when employees who leave employment other than
on retirement are entitled to favourable tax treatment under the
schemes. Second, they set out new rules for SIP, SAYE and CSOP
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for certain cases where there is a cash takeover of the company whose
shares are scheme shares.

Paragraph 18 amends section 498 by inserting new subsections (3) -
(6), to provide that there will be no income tax liability where shares
are withdrawn from a SIP on certain cash takeovers of companies.
Various conditions have to be satisfied as to the circumstances in
which the shares are withdrawn and the nature of the offer that
constitutes the cash takeover.

Paragraph 19 amends section 519 and inserts new subsections (3A)
and (3B), which provide that there will be no income tax liability
where an SAYE option is exercised before the third anniversary of
grant on certain cash takeovers of companies. Various conditions
have to be met as to the circumstances in which the option is
exercised and the nature of the offer that constitutes the cash
takeover.

Paragraphs 20 - 22 make consequential changes to Part 6 of
Schedule 3.

Paragraph 23 inserts new sub-paragraphs (2)(c) and (d) into
paragraph 34 of Schedule 3, to provide that the scheme rules must
allow for exercise of SAYE options when employment ceases in
relation to a transfer within the meaning of Transfer of Undertakings
(Protection of Employment) Regulations, and certain cases of
companies ceasing to be associated with the company organising the
scheme on a change of control. SAYE schemes approved before these
changes come into force are to be treated as if any such provision
included the modifications made by this paragraph.

Paragraph 24 inserts new paragraph 37A into Schedule 3. This
provides that where certain conditions are met, an SAYE scheme may
allow for the exercise of share options relating to shares in a company
subject to a cash takeover under a general offer, which is a good
leaver circumstance within new section 519(3A). The options may be
exercised within 6 months of the general offer.

Paragraph 25 amends section 524 concerning CSOP.

Sub-paragraphs (2) - (5) make amendments around subsection (2B)
of section 524, which serve to extend the circumstances in which
favourable tax treatment is available where CSOP options are
exercised before the third anniversary of the date on which they were
granted. New subsections (2B)(a)(ii) and (a)(iii) apply to those
exercising CSOP options when employment ceases in relation to a
transfer within the meaning of Transfer of Undertakings (Protection
of Employment) Regulations; and in the case of group schemes where
the company employing an individual ceases to be controlled by the
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company organising the scheme. Several consequential changes are
also made.

Sub-paragraph (6) of paragraph 25 inserts new subsections (2D) -
(2F) in section 524, which provide that there will be no income tax
liability where a CSOP option is exercised before the third
anniversary of grant on certain cash takeovers of constituent
companies. Various conditions have to be met as to the circumstances
in which the option is exercised and the nature of the offer that
constitutes the cash takeover.

Paragraphs 26 and 27 make consequential changes to Part 5 of
Schedule 4.

Paragraph 28 inserts a new paragraph 25A into Schedule 4. This
provides that where certain conditions are met, a CSOP may allow for
the exercise of share options relating to shares in a company which is
the subject of a cash takeover under a general offer. The options may
be exercised within 6 months of the general offer.

PART 3

Material Interest Rules

Paragraph 29 introduces amendments to the present rules on 'material
interest' in Part 7 of ITEPA for SIP, SAYE and CSOP. Employees are
not currently allowed to participate in these schemes if, broadly, they
own more than 25 per cent of the ordinary share capital of a company
(or in some cases the assets of the business).

Paragraphs 30 - 35 remove the requirement that a SIP plan must
provide that employees are ineligible to participate if they hold a
material interest in a close company whose shares are subject to the
plan, or a company which has control of that company. They also
make consequential amendments. The changes have effect from the
date the legislation receives Royal Assent, and SIP schemes approved
before the present changes take effect are to be treated as if any such
provision included the modifications made by these paragraphs.

Paragraphs 36 - 40 remove the material interest requirement for
determining whether an employee is eligible to participate in an
SAYE option scheme, and make consequential changes. These
changes have effect from the date the legislation receives Royal
Assent, and SAYE schemes approved before the present changes take
effect are to be treated as if any such provision included the
modifications made by these paragraphs.

Paragraph 41 amends the CSOP legislation by adjusting from 25 to
30 per cent the figure for determining whether an individual has a
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material interest. The change has effect from the date the legislation
receives Royal Assent, and CSOP schemes approved before the
present changes take effect are to be treated as if any such provision
included the modifications made by this paragraph.

PART 4

Restricted Shares

Paragraph 42 introduces changes to Part 7 of ITEPA as it relates to
the use of restricted shares in SIP, SAYE and CSOP. The present
legislation specifies that only certain types of restrictions may be
applied to shares used in the three schemes. These include for
example 'employee pre-emption' provisions, whereby employees may
be compelled to transfer shares back to the company on ceasing
employment.

Paragraphs 44 - 47 amend Schedule 2 to omit the requirement that
shares awarded under a SIP may be subject to only certain kinds of
restrictions, and make consequential changes.

Paragraph 48 sets out a requirement at new sub-paragraphs (2)(aa)
and (3)(aa) of paragraph 75 of Schedule 2 for employees to be
provided with details of any restrictions applying to SIP shares at the
time they are awarded.

Paragraph 49 makes consequential changes to paragraph 84 of
Schedule 2.

Paragraph 51 amends paragraph 92 of Schedule 2 to provide that SIP
shares subject to restrictions are to be valued as if they were not
restricted.

Paragraphs 52 and 53 set out a definition of a 'restriction' in relation
to shares for the purposes of the SIP code.

Paragraph 54 provides that the changes take effect from the date the
legislation receives Royal Assent and apply only to shares awarded
after that date. SIP schemes approved before the present changes take
effect, whose scheme rules contain provisions of the type that are
now modified by paragraphs 43 - 53, are treated as if any such
modification had been made.

Paragraphs 55 - 57 amend Schedule 3 to remove the requirement that
shares to which an SAYE scheme can apply may be subject to only
certain kinds of restrictions, and make consequential changes.

Paragraph 58 sets out requirements at new sub-paragraphs (5) and (6)
of paragraph 28 of Schedule 3 for employees to be notified of the
detail of restrictions applying to SAYE shares at the time options are
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granted; and for restricted shares to be valued as if they were not
restricted.

Paragraph 59 introduces a rule at new sub-paragraph (7) of paragraph
39 of Schedule 3 in relation to exchanges of SAYE share options,
requiring restricted shares to be valued as if they were not restricted.

Paragraphs 61 - 62 amend paragraph 48 of Schedule 3 to provide a
definition of a 'restriction' in relation to shares for the purposes of the
SAYE code, and make consequential amendments.

Paragraph 63 provides that the amendments take effect from the date
the legislation receives Royal Assent in relation to options granted
after that date, and that SAYE schemes approved before the present
changes take effect, whose scheme rules contain provisions of the
type that are now modified by paragraphs 55 - 62, are treated as if
any such modification had been made.

Paragraph 64 amends paragraph 6 of Schedule 4, to provide at new
sub-paragraph (4) that when calculating the limit on the value of
shares subject to a CSOP, shares subject to restrictions are valued as
if they were not restricted.

Paragraphs 65 - 67 amend Part 4 of Schedule 4 to remove the
requirement that shares to which a CSOP can apply may be subject to
only certain kinds of restriction, and make consequential changes.

Paragraph 68 sets out requirements at new sub-paragraphs (5) and (6)
of paragraph 22 of Schedule 4 for employees to be notified of the
detail of restrictions applying to CSOP shares at the time options are
granted; and for restricted shares to be valued as if they were not
restricted.

Paragraph 69 introduces a rule at new sub-paragraph (7) of paragraph
27 of Schedule 4 in relation to exchanges of share options, requiring
restricted shares to be valued as if they were not restricted.

Paragraphs 71 - 72 amend paragraph 36 of Schedule 4 to provide a
definition of a 'restriction' in relation to shares for the purposes of the
CSOP code, and make consequential amendments.

Paragraph 73 provides that the new rule for valuing restricted CSOP
shares as if they were not restricted (paragraph 64 of this Schedule)
does not apply in relation to options granted before Royal Assent. All
other changes to the CSOP code take effect from the date the
legislation receives Royal Assent, and CSOP schemes approved
before the present changes take effect, whose scheme rules contain
provisions of the type that are now modified by paragraphs 64 - 72,
are treated as if any such modification had been made.
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PART S

Share Incentive Plans: Partnership Shares

Paragraph 74 introduces amendments to paragraph 52 of Schedule 2
of ITEPA, and the present rules on allocation of SIP shares where a
company allows employees to purchase SIP partnership shares by
deduction from salary over a period of time not exceeding 12 months,
referred to in the legislation as an 'accumulation period'. Where an
accumulation period is used, current rules require that the number of
partnership shares awarded to employees in respect of salary
deductions is based on the lower of the market value of the shares at
the start of the accumulation period, and their market value on the
date the shares are acquired by the employee.

New sub-paragraphs (2A), (3A) and (3B) of paragraph 52 of
Schedule 2 introduce a revised method for determining the number of
shares awarded to an employee when applying money deducted in an
accumulation period. Companies are allowed to make a choice
between three possible methods of valuing the shares in these cases;
and whichever method is chosen must be specified in the company’s
partnership share agreement. These changes take effect from the date
the legislation receives Royal Assent.

PART 6

Share Incentive Plans: Dividend Shares

Paragraph 75 introduces amendments to Part 8 of Schedule 2 of
ITEPA to simplify and relax the current rules on SIP 'dividend
shares'. Current rules at paragraphs 62 - 69 of Schedule 2 allow cash
dividends paid on SIP shares to be reinvested in 'dividend shares' -
further tax advantaged shares held under the SIP. There is a limit of
£1,500 per tax year on reinvestment of cash dividends in dividend
shares by an employee (paragraph 64 of Schedule 2); and
reinvestment must take place within three years of cash dividends
arising (paragraph 68 of Schedule 2).

Paragraphs 76 - 78 remove the £1,500 annual limit on reinvestment of
dividends and make consequential changes.

Paragraph 79 removes the three year time limit for reinvestment and
makes consequential changes. In each case the change applies for the
tax year 2013-14 onwards. SIP schemes approved before the present
changes take effect, and whose scheme rules provide for the
reinvestment of dividend shares, are treated as if any such
modifications had been made.

PART 7
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Share Incentive Plans: Employee Share Ownership Trusts

Paragraph 80 introduces amendments to Part 9 of Schedule 2 of
ITEPA and certain requirements relating to SIP trustees.

Paragraphs 81 and 82 remove the requirement in paragraph 78 of
Schedule 2 for the SIP trust instrument to include a provision in
relation to the acquisition by the SIP trustees of shares from
qualifying employee share ownership trusts, and make consequential
changes. The change takes effect from the date the legislation
receives Royal Assent. Any SIP trust instrument in force at the date
the legislation takes effect has effect with the omission of the
provision deleted by paragraph 82.

PART 8

Enterprise Management Incentives: Consequences of Disqualifying

Events

Paragraph 83 amends section 532 ITEPA to extend from 40 to 90
days the time available for those holding qualifying EMI options to
exercise them with favourable tax treatment after a 'disqualifying
event' occurs. The change takes effect from the date the legislation
receives Royal Assent.

BACKGROUND

SIP is an 'all employee' scheme under which employees may purchase
'partnership' shares out of their pre-tax (gross) salary; be awarded
'matching' or 'free' shares by their employer; or reinvest dividends
earned on SIP shares into 'dividend' shares.

SAYE is an 'all employee' share option scheme under which
employees save out of taxed earnings and can use their savings to
purchase shares in their company at a discounted price.

CSOP is a scheme under which selected employees may be awarded
options to purchase shares in their company.

EMI is a scheme targeted on small and medium sized businesses
carrying out certain trades, under which selected employees may be
awarded share options in their company.

The Government asked the OTS in 2011 to evaluate the four tax
advantaged employee share schemes, identify areas where they
created undue complexities or disproportionate administrative
burdens for scheme users, and make recommendations on how the
schemes could be simplified.
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The OTS report was published on the HM Treasury website on
6 March 2012. It contained a series of recommended changes to the
underlying legislation and related provisions.

The Government issued a consultation document on 27 June 2012
available on the HMRC website. This set out the Government's
response to the OTS report, and invited views and evidence on the
detailed implementation of the OTS recommendations it proposed to
take forward.

A document setting out a detailed summary of the responses to the
consultation was published on 11 December 2012 and is available on
the HMRC website. This includes a detailed analysis of changes the
Government has decided to make to the original proposals in the light
of the responses.

The clause and Schedule take account of responses received to the
consultation, and address the OTS recommendations the Government
plans to implement.

If you have any questions about these changes, or comments on the
legislation, please contact Andrew Ellis, 020 7147 2658
(email: andrew.ellis1 @hmrc.gsi.gov.uk).


http://www.hm-treasury.gov.uk/d/ots_share_schemes_060312.pdf
http://customs.hmrc.gov.uk/channelsPortalWebApp/downloadFile?contentID=HMCE_PROD1_032132
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Arrangements made by intermediaries

(1) In Chapter 8 of Part 2 of ITEPA 2003 (application of provisions to workers
under arrangements made by intermediaries), in section 49 (engagements to
which Chapter applies), in subsection (1), for paragraph (c) substitute —

“(c) the circumstances are such that—

(i) if the services were provided under a contract directly
between the client and the worker, the worker would be
regarded for income tax purposes as an employee of the
client or the holder of an office under the client, or

(ii) the worker is an office-holder who holds that office
under the client and the services relate to the office.”

(2) This section has effect for the tax year 2013-14 and subsequent tax years.
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EXPLANATORY NOTE

APPLICATION OF PROVISIONS TO WORKERS UNDER
ARRANGEMENTS MADE BY INTERMEDIARIES

SUMMARY

1. This clause amends Chapter 8 of Part 2 of the Income Tax (Earnings
and Pensions) Act (ITEPA) 2003 — the intermediaries legislation
(commonly known as IR35) to extend the application of this chapter
to office holders. Prior to this amendment an office holder would not
be considered to be an employee so an office holder engaged via an
intermediary would not come within this legislation.

DETAILS OF THE CLAUSE

2. Subsection (1) replaces subsection 49 (1)(c) of Part 2 of ITEPA 2003.
It extends Chapter 8 of Part 2 of ITEPA 2003 so that it applies to
office holders when they are engaged through a third party
intermediary. The extension applies both where the worker is named
as an office holder of the client but paid through an intermediary and
where the intermediary (third party) is named as the office holder of
the client. It applies in each case where the worker would be
considered as an office holder of the client if the services were
provided directly under a contract between the worker and the
client. In the situations described above, providing there is also a
requirement for the personal service of the worker, this clause brings
into charge for income tax, as the worker’s deemed earnings from
employment, any payment made to the worker via an intermediary
(third party).

BACKGROUND

3. The intermediaries legislation in Chapter 8 of Part 2 of ITEPA 2003
considers the underlying nature of the relationship between the
worker and the engager; if this relationship would be considered to be
employment, if it were not for the interposition of the intermediary,
then the legislation applies. Where the intermediaries legislation
applies, the income received by the intermediary (third party) is
deemed to be employment earnings of the worker and the worker is
liable for income tax on it, calculated in accordance with Chapter 8.

4. This change equalises the tax treatment of office holders engaged
through third parties with the treatment under the relevant National
Insurance legislation, under which they are already in the same
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position as individuals who would be in an employment relationship
if engaged directly.

If you have any questions about this change, or comments on the
legislation, please contact Sarah Radford on 020 7147 2414 (email:
sarah.radford@hmrc.gsi.gov.uk).
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1 Glasgow Commonwealth Games

(1) An accredited competitor who performs a Commonwealth Games activity is
not liable to income tax in respect of any income arising from the activity if the
non-residence condition is met.

(2) The following are Commonwealth Games activities —
(@) competing at the Glasgow Commonwealth Games, and
(b) any activity that is performed during the games period the main

purpose of which is to support or promote the Glasgow
Commonwealth Games or any future Commonwealth Games.

(3) The non-residence condition is that—

(@) the accredited competitor is non-UK resident for the tax year in which
the Commonwealth Games activity is performed, or

(b) the accredited competitor is UK resident for the tax year in which the
activity is performed but the year is a split year as respects the
competitor and the activity is performed in the overseas part of the
year.

(4) Section 966 of ITA 2007 (deduction of sums representing income tax) does not
apply to any payment or transfer which gives rise to income benefiting from
the exemption under subsection (1).

(5) In this section—

“accredited competitor” means a person to whom a Glasgow 2014
accreditation card in the athletes category has been issued by the
company named Glasgow 2014 Limited which was incorporated on 11
June 2007;

“the games period” means the period —
(@) beginning with 4 March 2014, and
(b) ending with 3 September 2014;

“the Glasgow Commonwealth Games” means the Commonwealth Games
held in Scotland in 2014;
“income” means employment income or profits of a trade, profession or

vocation (including profits treated as arising as a result of section 13 of
ITTOIA 2005).
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EXPLANATORY NOTE

GLASGOW COMMONWEALTH GAMES

SUMMARY

This clause provides for an exemption from income tax for non-UK
resident competitors in the Glasgow 2014 Commonwealth Games.

DETAILS OF THE CLAUSE

Paragraph (1) provides that accredited competitors at the Glasgow
2014 Commonwealth Games who meet the non-residence condition
will be exempt from UK tax on any income arising from
Commonwealth Games activities.

Paragraph (2) defines Commonwealth Games activities for the
purposes of paragraph (1) as both competing at the Glasgow 2014
Commonwealth Games and performing any activity during the games
period where the main purpose is to support or promote the Glasgow
2014 Commonwealth Games or any future Commonwealth Games.

Paragraph (3) defines the non-residence condition for the purpose of
paragraph (1). To meet the non-residence condition, an accredited
competitor must be non-UK resident for the tax year in which the
Commonwealth Games activity is performed, or, where that year is a
split year as regards the competitor, the Commonwealth Games
activity must be performed in the overseas part of the year.

Paragraph (4) provides that withholding obligations under section 966
of the Income Tax Act 2007 do not apply to any payment or transfer
that gives rise to income which benefits from the exemption provided
by paragraph (1).

Paragraph (5) defines the terms “accredited competitor”, “the games
period”, “the Glasgow Commonwealth Games” and “income” for the
purpose of this clause.

BACKGROUND

As announced by the Chief Secretary to the Treasury on 26 January
2012, any income arising to non-resident competitors from the 2014
Commonwealth Games will be exempt from UK tax. A similar
exemption was provided for non-resident competitors in the London
2012 Olympic and Paralympic Games.
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Neither employment nor self-employment income arising to non-UK
resident accredited competitors from competing in or carrying out
activities primarily to support the Glasgow 2014 Commonwealth
Games will be subject to UK income tax. This exemption only applies
where the competitor holds a Glasgow 2014 accreditation card in the
athletes’ category which has been issued by Glasgow 2014 Ltd and
where the activities take place within the games period.

If you have any questions about this change, or comments on the
legislation, please contact the HMRC Foreign Entertainers Unit on
0151 472 6488 or email John Pay (john.pay@hmrc.gsi.gov.uk).
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Expenses of elected representatives
(1) After section 293A of ITEPA 2003 insert—
“293B UK travel expenses of other elected representatives

(1) No liability to income tax arises in respect of a payment to which this
section applies if it is expressed to be made in respect of relevant UK
travel expenses.

(2) This section applies to payments —

(@) made to members of the Scottish Parliament under section 81(2)
of the Scotland Act 1998,

(b) made to members of the National Assembly for Wales under
section 20(2) of the Government of Wales Act 2006 or to a
member of the Welsh Assembly Government under section
53(2) of that Act, or

() made to members of the Northern Ireland Assembly under
section 47(2) of the Northern Ireland Act 1998.

(3) In this section “relevant UK travel expenses” means expenses
necessarily incurred on journeys of the following kinds within the
United Kingdom —

(@) journeys within subsection (4) made by the member that are
necessary for the performance of his or her duties as a member;
(b) if the member shares caring responsibilities with a spouse or
partner, journeys made by the spouse or partner between the
constituency or region and the member’s parliamentary home.

(4) The journeys referred to in subsection (3)(a) are those —
(@) between the constituency or region and the Parliament or
Assembly to which the member belongs,
(b) between the constituency or region and the member’s
parliamentary home, or
(c) within the constituency or region, but not excluded by
subsection (5).

(®) A journey is excluded if —
(@) in the case of a member who has only one local office, it is
between the member’s local home and that office, and

(b) inany other case, it is between the member’s local home and the
principal local office.

(6) In this section—

“constituency or region”, in relation to a member, means the
constituency or region which the member represents and the
area within 20 miles of the boundary of that constituency or
region;

“local office”, in relation to a member, means an office which is
situated in the constituency or region and occupied by the
member for the purposes of performing duties as a member;

“the member’s local home” means a residence of the member
situated in the constituency or region;

“the member’s parliamentary home” means the member’s only or
main residence in the area comprising —
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(@) the main site of the Parliament or Assembly to which the
member belongs, and
(b) the area within 20 miles of that site;
“principal local office”, in relation to a member, means the local
office most frequently occupied by the member for the purposes
of performing duties as a member.

(7) A person has “caring responsibilities” if the person—
(@) has parental responsibility for a dependent child aged under 17
or for a child aged 17 or 18 who is in full-time education, or
(b) is the primary carer for a family member in receipt of —
(i) attendance allowance,
(ii) disability living allowance at the middle or highest rate
for personal care, or

(iii) constant attendance allowance at or above the
maximum rate with an industrial injuries disablement
benefit, or the basic (full day) rate with a war
disablement pension.

(8) The Treasury may by order amend the definition of “caring
responsibilities” in subsection (7).”

(2) The amendment made by this section has effect in relation to payments made
on or after 6 April 2013.
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EXPLANATORY NOTE

EXPENSES OF ELECTED REPRESENTATIVES

SUMMARY

1. This clause introduces a new income tax exemption for certain travel
expenses paid or reimbursed to Members of the Scottish Parliament,
Members of the National Assembly for Wales, and Members of the
Legislative Assembly in Northern Ireland. This will broadly have the
effect of maintaining the tax treatment that applies to similar
expenses paid under a long-standing concessionary arrangement.

DETAILS OF THE CLAUSE

2. Clause 0624(1) inserts new section 293B into the Income Tax
(Earnings and Pensions) Act 2003 (ITEPA).

3. New section 293B(1) provides for payments to which new section
293B applies to be exempt from income tax if they are expressed to
be made in respect of relevant UK travel expenses.

4. New section 293B(2) defines the payments to which new section
293B applies.
5. New section 293B(3) defines ’relevant UK travel expenses’ as

expenses necessarily incurred on the kinds of journeys made by the
member listed in new section 293B(4) and journeys made by the
member’s spouse or partner with whom they share caring
responsibilities.

6. New section 293B(4) lists the qualifying journeys for the purposes of
new section 293B(3)(a), including journeys within the member’s
constituency or region which are not excluded journeys.

7. New section 293B(5) sets out the circumstances in which journeys
within the member’s constituency or region are excluded journeys .

8. New section 293B(6) defines the terms ‘constituency or region’,
‘local office’, ‘the member’s local home’, ‘the member’s
parliamentary home’, and “principal local office’, for the purposes of
new section 293B.

0. New section 293B(7) defines the term “caring responsibilities’ for the
purpose of new section 293B(3)(b).
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New section 293B(8) provides an order-making power to amend the
definition of “caring responsibilities’.

Clause 0624(2) provides that the amendments made to ITEPA by this
clause have effect in relation to payments made on or after 6 April
2013.

BACKGROUND

Members of the three devolved administrations (DASs) are reimbursed
in accordance with the respective allowances schemes administered
by the DAs. The current tax treatment of travel expenses paid to
members of the DAs is subject to certain long standing concessions
which need to be formalised or ended.

To recognise the requirement of elected members having to carry out
their duties in both their constituencies and their respective
Parliament or Assembly headquarters, the general rules which allow
tax relief for expenses incurred on work-related travel have, under
long standing concessions, been extended in the case of members of
the DAs.

Following the creation of the Independent Parliamentary Standards
Authority (IPSA) and the introduction of the new MPs’ Expenses
Scheme, legislation was enacted in Finance (No.2) Act 2010 to
formalise aspects of these concessions as they previously applied to
MPs. Similar legislation was not introduced at the same time in
relation to members of the DAS because, at that time, new allowances
schemes were not in place for all of the DAs.

The concessionary treatment applying to travel expenses paid to
members of the DAs will end from 6 April 2013 and instead these
amendments to ITEPA will provide a statutory exemption for certain
relevant UK travel expenses paid to members by the respective
authority, as expenses necessarily incurred in the performance of
their Parliamentary or Assembly functions. This will bring the tax
treatment of these members’ expenses broadly into line with their
Westminster counterparts.

From 6 April 2013, expenses incurred by members of the DAs on
travel between their home and their sole or most frequently occupied
office in their constituency or region will become taxable.

The new exemption will apply to relevant expenses paid or
reimbursed on or after 6 April 2013.

If you have any questions about this change, or comments on the
legislation, please contact Basil Rajamanie on 020 7147 2384 (email:
basil.rajamanie@hmrc.gsi.gov.uk).
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1 Lifetime allowance charge: new standard lifetime allowance for the tax year
2014-15 and subsequent tax years

(1) Section 218 of FA 2004 (standard lifetime allowance etc) is amended as follows.
(2) For subsection (2) substitute —

“(2) The standard lifetime allowance for the tax year 2014-15 and, subject to
subsection (3), subsequent tax years is £1,250,000.”

(3) Insubsection (3) for “the tax year 2012-13” substitute “the tax year 2014-15”.
(4) After subsection (5C) insert—

“(5D) Where benefit crystallisation event 7 occurs on or after 6 April 2014 by
reason of the payment of a relevant lump sum death benefit in respect
of the death of the individual during the relevant period, the standard
lifetime allowance at the time of the benefit crystallisation event is
£1,500,000.

“The relevant period” means the period consisting of the tax year 2012-
13 and the tax year 2013-14.”

() The amendments made by the subsections above have effect for the tax year
2014-15 and subsequent tax years.

(6) Schedule 1 contains transitional provision.

2 Lifetime allowance charge: power to amend to the transitional provision in
Part 2 of Schedule 18 to FA 2011 etc

(1) Part 2 of Schedule 18 to FA 2011 (lifetime allowance charge: commencement
and transitional provision relating to changes made for the tax year 2012-13
and onwards) is amended as follows.

n paragra omit sub-paragraphs (2) an to which confer power

2) In paragraph 14 omit sub-paragraphs (2) and (15 17) (which confer p
on the HMRC Commissioners to make provision specifying how notices under
paragraph 14 are to be given).

(3) After paragraph 14 insert—

“15 (1) The Commissioners for Her Majesty’s Revenue and Customs may by
regulations amend paragraph 14.

(2) Regulations under this paragraph may (for example) add to the cases
in which paragraph 14 is to apply or is to cease to apply.

(3) Regulations under this paragraph may include provision having
effect in relation to a time before the regulations are made; but—

(@) the time must be no earlier than 6 April 2012, and
(b) the provision must not increase any person’s liability to tax.
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(4)

3

(4) In relation to regulations under this paragraph made during 2013,
sub-paragraph (3) has effect with the omission of paragraph (b) so
long as the time in question is no earlier than 6 April 2013.

16 (1) The Commissioners for Her Majesty’s Revenue and Customs may by
regulations make provision specifying how any notice required to be
given to an officer of Revenue and Customs under paragraph 14 is to
be given.

(2) In sub-paragraph (1) the reference to paragraph 14 is to that
paragraph as amended from time to time by regulations under
paragraph 15.

17 (1) Regulations under paragraph 15 or 16 may include supplementary
or incidental provision.

(2) The powers to make regulations under paragraphs 15 and 16 are
exercisable by statutory instrument.

(3) A statutory instrument containing regulations under paragraph 15
or 16 is subject to annulment in pursuance of a resolution of the
House of Commons.”

The Registered Pension Schemes (Lifetime Allowance Transitional Protection)
Regulations 2011 (S.I. 2011/1752) are to continue to have effect and, so far as
they were made under paragraph 14(2) and (15) of Schedule 18 to FA 2011, are
to be treated as if they were made under paragraphs 16 and 17(1) of that
Schedule (as inserted by subsection (3) above).

Annual allowance: new annual allowance for the tax year 2014-15 and
subsequent tax years

Section 228 of FA 2004 (annual allowance) is amended as follows.
For subsection (1) substitute —

“(1) The annual allowance for the tax year 2014-15 and, subject to subsection
(2), each subsequent tax year is £40,000.”

In subsection (2) for “2011-12” substitute “2014-15".

The amendments made by this section have effect for the tax year 2014-15 and
subsequent tax years.
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Schedule 1 — Transitional provision relating to new standard lifetime allowance: “fixed protection 2014”

SCHEDULES

SCHEDULE 1 Section 1

TRANSITIONAL PROVISION RELATING TO NEW STANDARD LIFETIME ALLOWANCE: “FIXED
PROTECTION 2014”

1 (1) This paragraph applies on or after 6 April 2014 in the case of an individual —

(@) who, on that date, has one or more arrangements under —

(i) aregistered pension scheme, or
(ii) arelieved non-UK pension scheme of which the individual is
a relieved member,

(b) inrelation to whom paragraph 7 of Schedule 36 to FA 2004 (primary
protection) does not make provision for a lifetime allowance
enhancement factor,

() in relation to whom paragraph 12 of that Schedule (enhanced
protection) does not apply on that date, and

(d) in whose case paragraph 14 of Schedule 18 to FA 2011 (transitional
provision relating to new standard lifetime allowance for the tax year
2012-13) does not apply on that date,

if notice of intention to rely on it is given to an officer of Revenue and
Customs.

(2) Part 4 of FA 2004 has effect in relation to the individual as if the standard
lifetime allowance were the greater of the standard lifetime allowance and
£1,500,000.

(3) But this paragraph ceases to apply if on or after 6 April 2014 —
(@) there is benefit accrual in relation to the individual under an
arrangement under a registered pension scheme,
(b) there is an impermissible transfer into any arrangement under a
registered pension scheme relating to the individual,

(c) atransfer of sums or assets held for the purposes of, or representing
accrued rights under, any such arrangement is made that is not a
permitted transfer, or

(d) anarrangement relating to the individual is made under a registered
pension scheme otherwise than in permitted circumstances.

(4) For the purposes of sub-paragraph (3)(a) there is benefit accrual in relation
to the individual under an arrangement —
(@) in the case of a money purchase arrangement that is not a cash
balance arrangement, if a relevant contribution is paid under the
arrangement on or after 6 April 2014,

(b) in the case of a cash balance arrangement or a defined benefits
arrangement, if there is an increase in the value of the individual’s
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Schedule 1 — Transitional provision relating to new standard lifetime allowance: “fixed protection 2014~

(©)

rights under the arrangement at any time on or after that date (but
subject to sub-paragraphs (14) and (11)),
in the case of a hybrid arrangement —
(i) where the benefits that may be provided to or in respect of
the individual under the arrangement include money
purchase benefits other than cash balance benefits, if a

relevant contribution is paid under the arrangement on or
after 6 April 2014, and

(if) in any case, if there is an increase in the value of the
individual’s rights under the arrangement at any time on or
after that date (but subject to sub-paragraphs (14) and (11)).

(5) For the purposes of sub-paragraphs (4)(b) and (c)(ii) and (11) to (17) whether
there is an increase in the value of the individual’s rights under the
arrangement (and its amount if there is) is to be determined —

(@)

in the case of a cash balance arrangement (or a hybrid arrangement
under which cash balance benefits may be provided to or in respect
of the individual under the arrangement), by reference to whether
there is an increase in the amount that would, on the valuation
assumptions, be available for the provision of benefits to or in respect
of the member (and, if there is, the amount of the increase), and

in the case of a defined benefits arrangement (or a hybrid
arrangement under which defined benefits may be provided to or in
respect of the individual under the arrangement), by reference to
whether there is an increase in the benefits amount.

(6) For the purposes of sub-paragraph (5)(b) “the benefits amount” is —

(P x RVF) +LS

where —

LS is the lump sum to which the individual would, on the valuation

assumptions, be entitled under the arrangement (otherwise than by
commutation of pension);

P is the annual rate of the pension which would, on the valuation

assumptions, be payable to the individual under the arrangement;

RVF is the relevant valuation factor.

(7) Paragraph 17A of Schedule 36 to FA 2004 (impermissible transfers) applies
for the purposes of sub-paragraph (3)(b) but as if the references to a relevant
existing arrangement were to the arrangement and the reference in sub-

paragraph (2) to 5 April 2006 were to 5 April 2014.

(8) Sub-paragraphs (7) to (8B) of paragraph 12 of Schedule 36 to FA 2004 (when
there is a permitted transfer) apply for the purposes of sub-paragraph (3)(c);
and where there is a permitted transfer —

(@)

(b)

if it is a permitted transfer by virtue of sub-paragraph (8)(a) of
paragraph 12, this paragraph applies in relation to the arrangement
to which the transfer is made,

if it is a permitted transfer by virtue of sub-paragraph (8)(b) of that
paragraph, this paragraph applies in relation to the arrangement to
which the transfer is made as if it were the same as that from which
it is made, and

if it is a permitted transfer by virtue of sub-paragraph (8)(c) of that
paragraph, this paragraph applies in relation to the arrangement to
which the transfer is made as if it were the same as that from which



Consultation Draft 5
Schedule 1 — Transitional provision relating to new standard lifetime allowance: “fixed protection 2014”

it is made and (if the employment is transferred) as if the
employment with the transferee were the employment with the
transferor.

9) Sub-paragraphs (2A) to (2C) of paragraph 12 of Schedule 36 to FA 2004
paragrap paragrap
“permitted circumstances”) apply for the purposes of sub-paragraph (3)(d).
p pply purp paragrap

(10) Paragraph 14 of Schedule 36 to FA 2004 (when a relevant contribution is paid
under an arrangement) applies for the purposes of sub-paragraph (4)(a) and

(©)@)-

(11) Increases in the value of the individual’s rights under the arrangement are
to be ignored for the purposes of sub-paragraph (4)(b) or (c)(ii) if in no tax
year do they exceed the relevant percentage.

(12) The relevant percentage, in relation to a tax year, means —

(@) where the arrangement (or a predecessor arrangement) includes
provision for the value of the rights of the individual to increase
during the tax year at an annual rate specified in the rules of the
pension scheme (or a predecessor registered pension scheme) on 11
December 2012 —

(i) that percentage (or, where more than one arrangement
includes such provision, the higher or highest of the
percentages specified), plus

(ii) the relevant statutory increase percentage;

(b) otherwise—

(i) the percentage by which the consumer prices index for the
month of September in the previous tax year is higher than it
was for the September before that (or nil per cent if it is not
higher), or

(ii) if higher, the relevant statutory increase percentage.

(13) In sub-paragraph (12)(a)—

“predecessor arrangement”, in relation to an arrangement, means
another arrangement (under the same or another registered pension
scheme) from which some or all of the sums or assets held for the
purposes of the arrangement directly or indirectly derive;

“predecessor registered pension scheme”, in relation to a pension
scheme, means another registered pension scheme from which some
or all of the sums or assets held for the purposes of the arrangement
under the pension scheme directly or indirectly derive.

(14) In sub-paragraph (12) “the relevant statutory increase percentage”, in
relation to a tax year, means the percentage increase in the value of the
individual’s rights under the arrangement during the tax year so far as it is
attributable solely to—

(@) a revaluation in accordance with section 16 of the Pension Schemes
Act 1993 or section 12 of the Pension Schemes (Northern Ireland) Act
1993 (early leavers: revaluation of earnings factors),

(b) arevaluation in accordance with Chapter 2 of Part 4 of the Pension
Schemes Act 1993 or the Pension Schemes (Northern Ireland) Act
1993 (early leavers: revaluation of accrued benefits), or

(c) the application of section 67 of the Equality Act 2010 (sex equality
rule for occupational pension schemes).

(15) Sub-paragraph (16) applies in relation to a tax year if —
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(@) the arrangement is a defined benefits arrangement which is an
annuity contract treated as a registered pension scheme under
section 153(8) of FA 2004,

(b) the contract provides for the value of the rights of the individual to
be increased during the tax year at an annual rate specified in the
contract, and

(c) the contract limits the annual rate to the percentage increase in the
retail prices index over a 12 month period specified in the contract.

(16) Sub-paragraph (12)(b)(i) applies as if it referred instead to the annual rate of
the increase in the value of the rights during the tax year.

(17) For the purposes of sub-paragraph (15)(c) the 12 month period must end
during the 12 month period preceding the month in which the increase in the
value of the rights occurs.

(18) Subject to sub-paragraph (19), sub-paragraph (3) applies in relation to an
individual who is a relieved member of a relieved non-UK pension scheme
as if the relieved non-UK pension scheme were a registered pension scheme;
and the other sub-paragraphs of this paragraph apply accordingly.

(19) For the purposes of sub-paragraph (3)(a) there is benefit accrual in relation
to an individual under an arrangement under a relieved non-UK pension
scheme if there is a pension input amount under sections 230 to 237 of FA
2004 (as applied by Schedule 34 to that Act) greater than nil in respect of the
arrangement for any tax year.

This sub-paragraph applies instead of sub-paragraph (4).

(20) Expressions used in this paragraph and Part 4 of FA 2004 have the same
meaning in this paragraph as in that Part.

(21) In particular, references to a relieved non-UK pension scheme or a relieved
member of such a scheme are to be read in accordance with paragraphs 13(3)
and (4) and 18 of Schedule 34 to FA 2004 (application of lifetime allowance
charge provisions to members of overseas pension schemes).

(1) The Commissioners for Her Majesty’s Revenue and Customs may by
regulations amend paragraph 1.

(2) Regulations under this paragraph may (for example) add to the cases in
which paragraph 1 is to apply or is to cease to apply.

(3) Regulations under this paragraph may include provision having effect in
relation to a time before the regulations are made; but—

(@) the time must be no earlier than 6 April 2014, and
(b) the provision must not increase any person’s liability to tax.

(1) The Commissioners for Her Majesty’s Revenue and Customs may by
regulations make provision specifying how any notice required to be given
to an officer of Revenue and Customs under paragraph 1 is to be given.

(2) In sub-paragraph (1) the reference to paragraph 1 is to that paragraph as
amended from time to time by regulations under paragraph 2.

(1) Regulations under paragraph 2 or 3 may include supplementary or
incidental provision.

(2) The powers to make regulations under paragraphs 2 and 3 are exercisable by
statutory instrument.
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(3) A statutory instrument containing regulations under paragraph 2 or 3 is
subject to annulment in pursuance of a resolution of the House of Commons.
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EXPLANATORY NOTE

PENSIONS: LIFETIME ALLOWANCE AND ANNUAL ALLOWANCE

SUMMARY

1. Clause 1 amends Finance Act 2004, as it relates to the lifetime
allowance for UK tax relieved pension savings which is lowered to
£1,250,000 from 2014-15 onwards. The Schedule introduces
transitional provisions to protect pension savers affected by this
reduction in the lifetime allowance. Clause 2 amends Finance Act
2011 to introduce a power to amend the transitional provisions in FA
2011 in relation to the lifetime allowance. Clause 3 amends Finance
Act 2004 as it relates to the annual allowance for UK tax relieved
pensions which is lowered to £40,000 from 2014-15 onwards.

DETAILS OF CLAUSE 1

2. Subsection (2) provides for the standard lifetime allowance to be
£1,250,000 for the tax year 2014-15 onwards.

3. Subsection (3) amends section 218(3) to provide that the power to
increase the lifetime allowance by Treasury Order applies for any tax
year subsequent to 2014-15.

4. Subsection (4) provides for the reference to the standard lifetime
allowance to be replaced by a figure of £1,500,000 where certain
lump sum death benefits are paid (a ‘benefit crystallisation event 7’
occurs) on or after 6 April 2014 in respect the death of the individual
in either tax year 2012-13 or 2013-14.

5. Subsection (5) provides that amendments made by subsections (2) to
(4) have effect for the tax year 2014-15 onwards.

DETAILS OF CLAUSE 2

6. Subsection (3) inserts new paragraphs 15 to 17 into Part 2 of
Schedule 18 to FA 2011. Part 2 of Schedule 18 provides for
transitional protection for pension savers following changes to the
lifetime allowance in Part 1 of Schedule 18.

7. New paragraph 15(1) provides a power for HMRC to amend
paragraph 14 of Schedule 18 by regulations.
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New paragraph 15(2) provides that the regulations under new
paragraph 15 may add to the cases when paragraph 14 of Schedule 18
is to apply or cease to apply.

New paragraph 15(3) provides that regulations under new paragraph
15 may have effect before they are made, but not before 6 April 2012,
provided that they do not increase any person’s liability to tax.

New paragraph 15(4) provides that regulations made during 2013
under this paragraph may increase a person’s liability to tax but not
before 6 April 2013.

New paragraph 16 provides a power for HM Revenue & Customs to
make regulations specifying how a notice of intention to rely on the
transitional protection under paragraph 14 of Schedule 18 should be
given.

New paragraph 17 provides that regulations made under new
paragraphs 15 or 16 may include supplementary or incidental
provision, are to be made by statutory instrument and are subject to
the negative procedure.

Subsection (4) provides that the Registered Pension Schemes
(Lifetime Allowance Transitional Protection) Regulations 2011 (SI
2011/1752) will continue to have effect.

DETAILS OF CLAUSE 3

Subsection 2 amends section 228(1) to reduce the level of the annual
allowance to £40,000 from 2014-15.

Subsection 3 amends section 228(2) so that the power to vary the
level of the annual allowance can only apply for 2015-16 and
subsequent tax years.

DETAILS OF THE SCHEDULE

Paragraph 1(1) provides for transitional protection (“fixed protection
2014”) against the lifetime allowance charge from 6 April 2014 for
those who do not have primary protection, enhanced protection or
fixed protection under paragraph 14 of Schedule 18 to FA 2011.

Paragraph 1(2) provides for the greater of £1,500,000 and the
standard lifetime allowance to apply to those who are relying on fixed
protection 2014 when applying the provisions of Part 4 of FA 2004.

Paragraph 1(3) provides for fixed protection 2014 to be lost if:
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e there is a benefit accrual (as defined in paragraph 1(4));
e there is an impermissible transfer;

e there is a transfer of sums or assets that is not a permitted
transfer; or

e a new pension arrangement relating to the individual is made
otherwise than in permitted circumstances.

Paragraphs 1(5) and (6) provide how to determine the increase in the
value of the individual’s rights under a cash balance or defined
benefit arrangement and a hybrid arrangement under which cash
balance or defined benefits may be provided.

Paragraphs 1(7) to (10) provide definitions of impermissible
transfers, permitted transfers, permitted circumstances and when a
relevant contribution is paid.

Paragraph 1(11) provides that increases in an individual’s rights are
to be ignored for the purposes of determining whether benefit accrual
has occurred if they don’t exceed the relevant percentage in a tax
year. This applies for defined benefit and cash balance arrangements
as well as hybrid arrangements where the benefits to be provided may
be defined benefit or cash balance benefits.

Paragraph 1(12) provides that the relevant percentage is the annual
rate of increase specified in the scheme rules (or predecessor scheme
rules if this is more favourable to the individual) as at 11 December
2012, if there is one, plus the relevant statutory increase percentage or
where there isn’t a rate of increase in the scheme rules, the annual
percentage increase in the consumer prices index for September in
the previous tax year or where it is higher, the relevant statutory
increase percentage.

Paragraph 1(13) defines predecessor arrangement and predecessor
registered pension scheme.

Paragraph 1(14) defines the relevant statutory increase percentage for
the purposes of paragraph 1(12).

Paragraph 1(15) provides that paragraph 1(16) applies when the
individuals rights are under a deferred annuity contract and that
contract limits increases in rights to annual increases in the retail
prices index.

Paragraph 1(16) provides that where paragraph 1(15) applies, the
relevant percentage for in paragraph 1(12)(b)(i), which allows for
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CPI increases, is replaced by the annual rate of increase in the value
of the individual’s rights during the tax year.

Paragraph 1(17) provides further detail on the calculation of the
annual increase in the retail prices index for the purposes of
paragraph 1(15).

Paragraph 1(18) provides that paragraph 1(3) applies in relation to
individuals who receive UK tax relief on pension savings in non-UK
schemes, as if the non-UK scheme were a registered pension scheme,
but that this is subject to paragraph 1(19).

Paragraph 1(19) provides that where the individual has an
arrangement under a non-UK pension scheme, benefit accrual for the
purposes of paragraph 1(3)(a) occurs if the pension input amount is

greater than nil, and paragraph 1(4) does not apply.

Paragraphs 1(20) and (21) provide for expressions used in paragraph
1 to have the same meaning as in Part 4 of FA 2004.

Paragraph 2 provides a power for HMRC to amend paragraph 1 by
regulations. These regulations may:

. add to the cases when paragraph 1 is to apply or cease to apply;

o have effect before they are made, but not before 6 April 2014,
provided that they do not increase any person’s liability to tax.

Paragraph 3 provides a power for HM Revenue & Customs to make
regulations specifying how a notice of intention to rely on the
transitional protection under paragraph 1 should be given.

Paragraph 4(3) provides that the regulations and are to be made by
statutory instrument and are to be subject to the negative procedure.

BACKGROUND

Individuals can save as much as they like in a registered pension
scheme subject to overall limits on the amount of tax relief their
pension savings can benefit from. These limits are the lifetime and
annual allowances. The Government announced on 5 December 2012
that tax relief for pension savings was to be restricted through a
reduction in the lifetime and annual allowances.

The lifetime allowance is the maximum amount of pension and/or
lump sum that an individual can take from their pension schemes that
benefit from UK tax relief.
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When an individual becomes entitled to their pension benefits, these
benefits are tested to see if they exceed the individual’s lifetime
allowance. If they do exceed this, then there is a tax charge on the
amount over their lifetime allowance. This tax charge is called the
lifetime allowance charge. The rate of the lifetime allowance charge
will depend on how the individual takes their benefits. Any amount
over the lifetime allowance taken as a lump sum is taxable at 55 per
cent whilst any amount as a pension is taxable at 25 per cent.

Clause 1 and Schedule 1 restrict tax relief for pension savings by
reducing the level of the lifetime allowance provided for in section
218 of FA 2004.

The level of the standard lifetime allowance is reduced to £1,250,000
with effect from 6 April 2014. A new transitional protection (‘fixed
protection 2014°) comes into force on the same date. Individuals with
fixed protection 2014 have a lifetime allowance of the greater of
£1,500,000 and the standard lifetime allowance.

Clause 2 provides a power to amend Part 2 of Schedule 18 to FA
2011 in relation to fixed protection. FA 2011 reduced the standard
lifetime allowance from £1,800,000 to £1,500,000 with effect from
6 April 2012. A transitional protection regime, known as ‘fixed
protection’ was introduced in Part 2 of Schedule 18. Individuals with
fixed protection have a lifetime allowance of the greater of
£1,800,000 and the standard lifetime allowance. The new power will
be used to ensure individuals do not lose fixed protection in
circumstances outside their control.

Clause 3 reduces the level of the annual allowance provided for in
section 228 of FA 2004. The annual allowance is the maximum
amount of pension savings for a tax year that can attract income tax
relief. The level of the annual allowance is reduced from £50,000 to
£40,000, which will reduce the amount of annual pension savings that
benefit from UK tax relief.

The new level of annual allowance will apply for the tax year 2014-
15 and subsequent tax years. This will affect pension contributions
made in pension input periods that end in 2014-15. A pension input
period usually covers 12 months and may end on 5 April each year or
on other dates nominated by the scheme administrator or the
individual.

If you have any questions about this change, or comments on the
legislation, please contact Paul Cottis on 03000 564209 (email:
pensions.policy@hmrc.gsi.gov.uk).
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The Registered Pension Schemes and Relieved Non-UK Pension
Schemes (Lifetime Allowance Transitional Protection)
(Amendment) Regulations 2013
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The Commissioners for Her Majesty’s Revenue and Customs make the following Regulations in
exercise of powers conferred by paragraphs 15, 16 (1) and 17(1) of Schedule 18 to the Finance
Act 2011(a):

Citation, commencement and effect

1.—(1) These Regulations may be cited as the Registered Pension Schemes and Relieved Non-
UK Pension Schemes (Lifetime Allowance Transitional Protection) (Amendment) Regulations
2013 and come into force on [].

(2) Regulations 2(2), 2(4), 2(5), 2(6), 2(7) and 2(8) have effect for the tax year 2012 — 13 and
subsequent tax years.

(3) Regulation 2(3) has effect for the tax year 2013 — 14 and subsequent tax years.

Amendments to Schedule 18 to the Finance Act 2011
2.—(1) Paragraph 14 of Schedule 18 to the Finance Act 2011 (transitional provisions) is
amended as follows.
(2) After sub-paragraph (1) insert—
“(1A) This paragraph also applies on or after 6 April 2012 in the case of an individual—
(&) who, on that date,—

(i) has one or more arrangements under a relieved non-UK pension scheme of
which the individual is a relieved member, and

(ii) is not a member of a registered pension scheme, and

(b) in relation to whom paragraph 7 of Schedule 36 to FA 2004(b) (primary
protection) does not make provision for a lifetime allowance enhancement factor,
and

(a) 2011 c. 11; paragraphs 15, 16 and 17 of Schedule 18 were inserted by section [ ] of the Finance Act 2013 (c. XX).

(b) 2004 ¢ 12; relevant amendments are made by paragraph 2 of Schedule 10 to the Finance Act 2005 (c. 7), and paragraphs
19(1), (2) and (3) of Schedule 29 to, the Finance Act 2008 (c. 9), and paragraphs 7, 9, 10, 11, 12, 13, 14 and 21(1), (2), (3),
and (4) of Schedule 17 to, the Finance Act 2011, and S.1. 2011/[XX].



(c) in relation to whom paragraph 12 of that Schedule(a) (enhanced protection) does
not apply on that date,

if notice of intention to rely on it is given to an officer of Revenue and Customs.”.
(3) (a) After sub-paragraph (4) insert—

“(4A) Subject to sub-paragraph (4B), sub-paragraph (4) applies in relation to an
individual who is a relieved member of a relieved non-UK pension scheme with the
following amendments—

(i) the reference to 6 April 2012 is to be read (insofar as it applies only to a
relieved non-UK pension scheme) as a reference to 6 April 2013;

(ii) “registered pension scheme” includes a relieved non-UK pension scheme of
which the individual is a relieved member.

Other sub-paragraphs of this paragraph apply accordingly.”.
(b) After sub-paragraph (4A) insert—

“(4B) For the purposes of sub-paragraph (4)(a) there is a benefit accrual in relation to an
individual under an arrangement under a relieved non-UK pension scheme if there is a
pension input amount under sections 230 to 237 of FA 2004 (as applied by Schedule 34 to
that Act) greater than nil in respect of the arrangement for any tax year.

This sub-paragraph applies instead of sub-paragraph (5).”.
(4) In sub-paragraph (7) after “LS is the” omit “annual rate of the”.
(5) In sub-paragraph (11) after “(5)(a)” insert “and (c)(i)”.
(6) (a) For sub-paragraph (13) substitute—
*(13) The relevant percentage, in relation to a tax year, means—

(a) where the arrangement (or a predecessor arrangement) includes provision for the
value of the rights of the individual to increase during the tax year at an annual rate
specified in the rules of the pension scheme (or a predecessor registered pension
scheme) on 9 December 2010—

(i) that percentage (or, where more than one arrangement does so the higher or
highest of the percentages so specified), plus

(ii) the relevant statutory increase percentage;

(b) where the arrangement (or a predecessor arrangement) includes provision for the
value of the rights of the individual to increase during the tax year at an annual rate
specified in the rules of the pension scheme (or a predecessor registered pension
scheme) on 6 April 2012 and does not exceed an increase in the retail prices
index—

(i) an increase in the retail prices index, plus
(ii) the relevant statutory increase percentage; or
(d) otherwise—
(i) an increase in the consumer prices index, or
(ii) if higher, the relevant statutory increase percentage.”.
(b) For sub-paragraph (14) substitute—
“(14) In sub-paragraph 13—

“predecessor arrangement”, in relation to an arrangement, means another arrangement
(under the same or another registered pension scheme) from which some or all of the
sums or assets held for the purposes of the arrangement directly or indirectly derive;

(a) Paragraph 12 has been amended by paragraph 53(2) to (6) of Schedule 10 to the Finance Act 2005 (c. 7), paragraph 17 of
Schedule 20 and Part 3(2) of Schedule 27 to the Finance Act 2007 (c. 11), paragraph 432(2) of Schedule 1 to the
Corporation Tax Act 2010 (c. 4) and paragraph 59 of Schedule 26 to the Equality Act 2010 (c. 15).



“predecessor registered pension scheme”, in relation to a pension scheme, means
another registered pension scheme from which some or all of the sums or assets held
for the purposes of the arrangement under the pension scheme directly or indirectly
derive;

“an increase in the retail prices index” means the percentage by which the retail prices
index for a month specified in the scheme rules is higher than it was for the same month
in the year before (or nil per cent if it is not higher);

“an increase in the consumer prices index” means the percentage by which the
consumer prices index for the month of September in the previous tax year is higher
than it was for the same month in the year before (or nil per cent if it is not higher).”.

(7) After sub-paragraph (14) insert—
“(14A) In sub-paragraph (13) “the relevant statutory increase percentage”, in relation to a

tax year, means the percentage increase in the value of the individual’s rights under the
arrangement during the tax year so far as it attributable solely to—

(a) a revaluation in accordance with section 16 of the Pensions Schemes Act 1993(a)
or section 12 of the Pension Schemes (Northern Ireland) Act 1993(b) (early
leavers: revaluation of earnings factors),

(b) a revaluation in accordance with Chapter 2 of Part 4 of the Pension Schemes Act
1993 or Chapter 2 of Part 4 of the Pensions Schemes (Northern Ireland) Act 1993
(early leavers: revaluation of accrued benefits), or

(c) the application of section 67 of the Equality Act 2010(c) (sex equality rule for
occupational pension schemes).

(14B) Sub-paragraph (14C) applies in relation to a tax year if—

(a) the arrangement is a defined benefits arrangement which is under an annuity
contract treated as a registered pension scheme under section 153(8) of FA 2004,

(b) the contract provides for the value of the rights of the individual to be increased
during the tax year at an annual rate specified in the contract, and

(c) the contract limits the annual rate to the percentage increase in the retail prices
index over a 12 month period specified in the contract.

(14C) Sub-paragraph (13)(d)(i) applies as if it referred instead to the annual rate of the
increase in the value of the rights during the tax year.

(14D) For the purposes of sub-paragraph (14B)(c) the 12 month period must end during
the 12 month period preceding the month in which the increase in the value of the rights
occurs.”.

(8) After sub-paragraph (18) insert—

“(19) In particular, references to a relieved non-UK pension scheme or a relieved member
of such a scheme are to be read in accordance with paragraphs 13(3) and (4) and 18 of
Schedule 34 to FA 2004 (application of lifetime allowance charge provisions to members of
overseas pension schemes).”.

(a) 1993 c. 48; relevant amendments are made by paragraphs 28(a), 28(b) and 62 of Schedule 5 and Part 3 of Schedule 7 to the
Pensions Act 1995 (c. 26) and paragraph 4 of Schedule 2 and paragraphs 31(1), 31(2) and 32 of Part 1 of Schedule 12 to
the Welfare Reform and Pensions Act 1999 (c. 30), and sections 281(1) and 281(2) of the Pensions Act 2004 (c. 35), and
Part 3 of the Schedule to the Civil Partnerships (Pensions and Benefits Payments) (Consequential, etc. Provisions) Order
2005 (S.1. 2005/2053), and sections 19(2) and 19(3) of the Pensions Act 2011 (c. 19).

(b) 1993 c. 49; relevant amendments are made by paragraphs 21(a), 21(b) and 52 of Schedule 3 to the Pensions (Northern
Ireland) Order 1995 (S.1. 1995/3213) (N.l. 22), and paragraphs 3, 20(2) and 21 of Schedule 9 to, the Welfare Reform and
Pensions (Northern Ireland) Order 1999 (S.1. 1999/3147) (N.I. 11).

(c) 2010c. 15.



Amendment to the Registered Pension Schemes (Lifetime Allowance Transitional
Protection) Regulations 2011

3.—(1) Regulation 4(2) of the Registered Pension Schemes (Lifetime Allowance Transitional
Protection) Regulations 2011(a) is amended as follows.

(2) For paragraph (b) substitute—

“(b) received by Her Majesty’s Revenue and Customs on or before the following
dates—

(i) if it relates to an individual described in paragraph 14(1), 5 April 2012; or
(ii) if it relates to an individual described in paragraph 14(1A), 5 April 2014.”

Signatory text

Name

Name
Address Two of the Commissioners for Her Majesty’s Revenue and Customs
Date

EXPLANATORY NOTE

(This note is not part of the Regulations)

The Finance Act 2011 (c. 11) made changes to the Lifetime Allowance Charge applied to pensions
by reducing the Lifetime Allowance. Paragraph 14 of Schedule 18 to that Act provided for
transitional protection for the Lifetime Allowance provided that conditions contained within that
paragraph are met and a person has served notice on the Commissioners for Her Majesty’s
Revenue and Customs of intention to rely on the protection provided by that paragraph (a
“paragraph 14 notice”).

These Regulations amend that paragraph to remove restrictions in the transitional protection for
the Lifetime Allowance Charge, and modify the Registered Pension Schemes (Lifetime Allowance
Transitional Protection) Regulations 2011 (S.I. 2001/1752) to enable relieved members of relieved
non-UK pension schemes to serve a paragraph 14 notice.

Regulation 1 provides for the citation, commencement and effect of these Regulations.
Regulations 2(2), 2(4), 2(5), 2(6), 2(7) and 2(8) have retrospective effect from 6th April 2012.
Regulation 2(3) has retrospective effect inform 6th April 2013. Paragraphs 15(3) and (4) of
Schedule 18 to the Finance Act 2011 provide that regulations made under paragraph 15 may
include provisions having effect in relation to a time before the regulations are made provided that
that time is no earlier than 6th April 2012 where those provisions do not increase a person’s
liability to tax or 6th April 2013 where they do.

Regulation 2(2) inserts a new sub-paragraph (1A) into paragraph 14 of Schedule 18 to the Finance
Act 2011 in order to extend the transitional protection to relieved members of relieved non-UK
pension schemes who are not also members of a registered pension scheme.

Regulation 2(3) inserts a new sub-paragraph (4A) to apply the relevant provisions in paragraph
14(4) of that Schedule to relieved non-UK pension schemes from 6th April 2013.

Regulation 2(4) corrects an error in the definition of “LS” in sub-paragraph 7.

Regulation 2(5) inserts an omitted cross-reference.

(a) S.1.2011/1752. The Registered Pension Schemes (Lifetime Allowance Transitional Protection) Regulations 2011 (“the
Regulations™) were made under section 251(1) of the Finance Act 2004 and paragraphs 14(2) and 15 of Schedule 18 to the
Finance Act 2011. Paragraphs 14(2) and 15 of Schedule 18 to the Finance Act 2011 were omitted, and a new paragraph 15
inserted by sections [ ](2) and (3) of the Finance Act 2013; the Regulations, however, by virtue of section [](4) of the
Finance Act 2013 continue to have effect so far as made under paragraphs 14(2) and 15 as though they were made under
paragraphs 16 and 17(1) of that Schedule.



Regulation 2(6) substitutes new sub-paragraphs (13) and (14). The new sub-paragraph (13)
expands the definition of “relevant percentage” in order to provide that certain increases in the
value of an individual’s rights are ignored for the purposes of determining if there has been a
benefit accrual and calculating the value of it. The new sub-paragraph (14) inserts definitions
necessary for the operation of the new sub-paragraph (13).

Regulation 2(7) inserts new sub-paragraphs (14A) to (14D). New sub-paragraph (14A) secures
that, in relation to certain schemes, increases in value which are as a result of revaluations under
the Pensions Schemes Act 1993 (c. 48), the Pensions Schemes Act (Northern Ireland) Act 1993 (c.
49) or the application of the Equality Act 2010 (c. 15) are ignored for the purposes of calculating a
benefit accrual. New sub-paragraphs (14B) to (14D) secure that certain increases in value in
annuity contracts are ignored for the purposes of calculating a benefit accrual. This corrects a
consequence of the Act whereby people would have lost fixed protection in cases where they
should not have done so.

Regulation 2(8) inserts new sub-paragraph 19 to make it clear that references to a relieved non-UK
pension scheme or a relieved member of such a scheme are to be read in accordance with the
provisions of the Finance Act 2004 which applies lifetime allowance provisions to members of
overseas pension schemes.

Regulation 3 amends regulation 4(2)(b) of the Registered Pension Schemes (Lifetime Allowance
Transitional Protection) Regulations 2011 to provide that in the case of relieved members of
relieved non-UK pension schemes the deadline for serving a paragraph 14 notice is the 5th April
2014.

A Tax Information and Impact Note covering this instrument was published on 3rd March 2011
and is available on the HMRC website at http://www.hmrc.gov.uk/thelibrary/tiins.htm. It remains
an accurate summary of the impacts that apply to this instrument.


http://www.hmrc.gov.uk/thelibrary/tiins.htm
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Schemes (Lifetime Allowance Transitional Protection
Notification) Regulations 2013

Made - - - - FoAkk
Laid before the House of Commons fakale
Coming into force - - *okk

The Commissioners for Her Majesty’s Revenue and Customs make these Regulations in exercise
of the powers conferred by paragraphs 3 and 4(1) of Schedule [XX] to the Finance Act 2013(a)
and section 251(1) of the Finance Act 2004(b) and now exercisable by them(c).

Citation, commencement and interpretation

1. These Regulations may be cited as the Registered Pension Schemes and Relieved Non-UK
Pension Schemes (Lifetime Allowance Transitional Protection Notification) Regulations 2013 and
come into force on [XX].

2. In these Regulations—

“HMRC” means Her Majesty’s Revenue and Customs;

“paragraph 1” means paragraph 1 of Schedule [XX] to the Finance Act 2013;
“paragraph 1(3) event” means an event described in sub-paragraph (3) of paragraph 1;
“paragraph 1 notice” means a notice of intention to rely upon paragraph 1; and

“tribunal” means the First-tier Tribunal or, where determined in accordance with the Tribunal
Procedure (First-tier Tribunal) (Tax Chamber) Rules 2009(d), the Upper Tribunal.

Reliance on paragraph 1

3.—(1) Subject to paragraph (2), an individual may rely on paragraph 1 if—
(@) the individual has given a paragraph 1 notice to HMRC, and
(b) HMRC have accepted that notice by issuing a certificate to the individual.

(@ 2013c. [XX].

(b) 2004 c. 12. Subsection (2) of section 251 sets out the matters referred to in subsection (1)(a) in respect of which regulations
may require persons to provide information of a prescribed description and to preserve documents for a prescribed period.
Subsection (6) states that “prescribed” means prescribed by regulations.

(c) The functions of the Commissioners of Inland Revenue were transferred to the Commissioners for Her Majesty’s Revenue
and Customs by section 5(1) of the Commissioners for Revenue and Customs Act 2005 (c. 11). Section 50(1) of that Act
provides that insofar as it is appropriate in consequence of section 5, a reference in an enactment, however expressed, to the
Commissioners of Inland Revenue is to be treated as a reference to the Commissioners for Her Majesty’s Revenue and
Customs.

(d) S.I.2009/273 (L. 1).



(2) An individual may not rely on paragraph 1 if—
(@ HMRC have refused to accept a paragraph 1 notice in accordance with regulation 6,
(b) HMRC have revoked the certificate in accordance with regulation 11, or
(c) aparagraph 1(3) event has occurred.

The paragraph 1 notice

4.—(1) A paragraph 1 notice must include the following information—

(a) the title, full name, address (including post code, if applicable) and date of birth of the
individual submitting the paragraph 1 notice,

(b) the national insurance number of the individual or, where the individual does not qualify
for a national insurance number, the reasons for this,

(c) a declaration that paragraph 7 of Schedule 36 to the Finance Act 2004 (primary
protection) does not make provision for a lifetime allowance enhancement factor in the
case of the individual,

(d) a declaration that paragraph 12 of that Schedule(a) (enhanced protection) will not apply
in relation to the individual on and after 6th April 2014, and

(e) a declaration that paragraph 14 of Schedule 18 to the Finance Act 2011(b) (transitional
provision relating to new standard lifetime allowance for the tax year 2012-13) will not
apply in relation to the individual on and after 6th April 2014.

(2) A paragraph 1 notice must be—
(@) ina form prescribed by HMRC, and
(b) received by HMRC on or before 5th April 2014.
(3) The individual must sign and date the paragraph 1 notice.

Issue of certificate by HMRC

5—(1) If HMRC accept the paragraph 1 notice, they must issue a certificate to the individual.
(2) The certificate must have a unique reference number.

Refusal by HMRC to accept notice
6.—(1) HMRC may refuse to accept the paragraph 1 notice if it does not satisfy the
requirements in regulation 4.

(2) If HMRC refuse to accept the paragraph 1 notice the individual may require that HMRC
provide reasons for the refusal.

Appeal against refusal to accept notice

7.—(1) The individual may appeal against a refusal by HMRC to accept the paragraph 1 notice.

(2) The notice of appeal must be given to HMRC before the end of the period of 30 days
beginning with the day on which the refusal to accept the paragraph 1 notice was given.

(3) Where an appeal under this regulation is notified to the tribunal, the tribunal must determine
whether HMRC were entitled to take the view that the notice did not satisfy the requirements in
regulation 4.

(a) Paragraph 12 has been amended by paragraph 53(2) to (6) of Schedule 10 to the Finance Act 2005 (c. 7), paragraph 17 of
Schedule 20 and Part 3(2) of Schedule 27 to the Finance Act 2007 (c. 11), paragraph 432(2) of Schedule 1 to the
Corporation Tax Act 2010 (c. 4) and paragraph 59 of Schedule 26 to the Equality Act 2010 (c. 15).

(b) 2011 c. 11; paragraph 14 was amended by [XX] of the Finance Act 2013 (c. [XX]) and S.I. 2013/[XX].



(4) If the tribunal allows the appeal, the tribunal may direct HMRC to accept the paragraph 1
notice and issue a certificate to the individual.

Incorrect information given in, or in connection with, the paragraph 1 notice

8. If the individual realises that any information given in the paragraph 1 notice or given to
HMRC in connection with that notice was incorrect or has become incorrect, the individual must
provide HMRC with the correct information without undue delay.

Requirement to inform HMRC of a paragraph 1(3) event

9. Where HMRC have issued a certificate the individual must—
(@) inform HMRC when a paragraph 1(3) event occurs, and

(b) provide that information before the end of the period of 90 days beginning with the day
on which the individual could first reasonably be expected to have known that a
paragraph 1(3) event had occurred.

Replacement of a certificate by HMRC

10.—(1) HMRC may issue a certificate, replacing the previous certificate, if they have reason to
believe that information given in, or in connection with, the paragraph 1 notice was incorrect or
has become incorrect.

(2) A certificate issued in accordance with regulation 10(1) must have a unique reference
number.

Revocation of a certificate by HMRC

11. HMRC may revoke a certificate if they—
(@) have reason to believe that a paragraph 1(3) event has occurred,

(b) have reason to believe that any of the conditions in paragraph 1(1) of Schedule [XX] to
the Finance Act 2013 have not been met, or

(c) have given a taxpayer notice to the individual under Part 1 of Schedule 36 to the Finance
Act 2008(a) (power to obtain information and documents from taxpayer) in connection
with paragraph 1 and the individual does not reply to that notice within the time specified
in the notice.

Appeal against replacement or revocation of a certificate
12.—(1) The individual may require HMRC to provide reasons for replacing or revoking the
certificate.

(2) Paragraphs (1) and (2) of regulation 7 apply to a decision to replace or revoke the certificate
as they apply to a refusal to accept the paragraph 1 notice.

(3) Where an appeal under this regulation is notified to the tribunal, the tribunal must determine
whether HMRC replaced or revoked the certificate in accordance with regulations 10(1) or 11.

(4) If the tribunal allows the appeal, the tribunal may direct HMRC to issue a certificate to the
individual.
Preservation of documents

13.—(1) Where HMRC have issued a certificate the individual must preserve the certificate until
no further benefit crystallisation event(b) can occur in relation to the individual.

(a) 2008 c. 9; taxpayer notice is defined in paragraph 1(2) of Schedule 36.
(b) Benefit crystallisation event is defined in section 216 of the Finance Act 2004.



(2) The requirement to preserve the certificate ceases where the certificate has been revoked.

[Name]
[Name]
Date Two of the Commissioners for Her Majesty’s Revenue and Customs

EXPLANATORY NOTE

(This note is not part of the Regulations)

Sections 214 to 226 of the Finance Act 2004 (c. 12) provide for the application of the lifetime
allowance charge. Section [XX] of the Finance Act 2013 (c. [XX]) has reduced the level of the
lifetime allowance, which applies to determine whether the lifetime allowance charge is
applicable, to £[XX] from tax year 2014-15 onwards.

Schedule [XX] to the Finance Act 2013 introduces transitional provisions which provide
protection from the lifetime allowance charge for those who may already have built up pension
savings in the expectation that the lifetime allowance would remain at the current level of
£1,500,000. These Regulations provide how individuals may give notice to Her Majesty’s
Revenue and Customs (“HMRC”) that they intend to rely on that transitional protection and make
provision for supplementary and incidental matters.

Regulations 3 and 4 make provision about giving that notice. If HMRC accept a notice they must
issue a certificate (regulation 5). Regulation 6 sets out the circumstances in which HMRC may
refuse to accept a notice and regulation 7 sets out how the individual may appeal against that
decision.

Regulations 8 and 9 require that individuals inform HMRC if incorrect information has been given
in a notice, or an event occurs which means that the individual is no longer entitled to rely upon
the transitional protection.

Regulations 10 and 11 set out the circumstances in which, following acceptance of a notice,
HMRC may replace or revoke a certificate. Regulation 12 sets out how the individual may appeal
against replacement or revocation. Regulation 13 deals with the preservation of documents.

A Tax Information Impact Note was published on 11 December 2012 and is available on the
HMRC website at http://www.hmrc.gov.uk/thelibrary/tiins.htm. It remains an accurate summary
of the impacts that apply to this instrument.
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Exemption from income tax of contributions to pension schemes

1) In Chapter 9 of Part 4 of ITEPA 2003 (exemptions from income tax for pension
p p P
provision), in section 308 (exemption of contributions to registered pension
scheme), at the end insert “in respect of the employee”.

(2) The amendment made by this section has effect for the tax year 2013-14 and
subsequent tax years.
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EXPLANATORY NOTE

EXEMPTION FROM INCOME TAX OF CONTRIBUTIONS TO
PENSION SCHEMES

SUMMARY

This clause restricts an employee’s exemption from income tax on
pension contributions made by their employer to a registered pension
scheme. The restriction ensures that the exemption will only apply to
such contributions made by an employer to their employee’s
arrangements under a registered pension scheme.

DETAILS OF THE CLAUSE

Section 1 of the clause inserts the words “in respect of the employee”
at the end of Section 308 of Income Tax (Earnings and Pensions) Act
2003 (“ITEPA”). This means that an employee’s exemption from
income tax on an employer’s contribution to a registered pension
scheme will not apply where the contribution is made in respect of
someone other than the employee.

Section 2 provides that the restriction has effect for the tax year
2013/14 and for subsequent tax years.

BACKGROUND NOTE

Employees are exempt from income tax on contributions paid into
registered pension schemes by their employers. This income tax
exemption is provided by Section 308 ITEPA 2003.

Where employer pension contributions are exempt from income tax
in this way, they are also excluded from earnings for the purposes of
earnings-related National Insurance contributions (NICs).

The amount of pension contributions that benefit from tax relief is
limited to an annual allowance. This allowance was reduced from
£255,000 to £50,000 from the tax year 2011-12 and to £40,000 for
the tax year 2014-15 onwards.

In response to the introduction of the lower limit in 2011-12, certain
arrangements (referred to as Family Pension Plans) have been
developed to side step the new rules for employees who would
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otherwise face an income tax charge on contributions in excess of the
£50,000 limit.

Under these arrangements, an employer pays pension contributions
into a registered pension scheme of an employee’s family member as
part of the employee's flexible remuneration package. The effect is
that the employee is still exempt from income tax and NICs on the
employer contributions into the family member’s pension scheme.
Furthermore, these contributions do not count towards the £50,000
limit for the employee, avoiding the income tax that would otherwise
be due on the employee for contributions in excess of the limit.

This clause ensures that employees will not enjoy exemption from
income tax and NICs on such contributions into the family member’s
pension scheme, to protect against attempts to sidestep the Annual
Allowance limit.

If you have any questions about this change, or comments on the
legislation, please contact Jon Prothero on 020 7147 2785 (email:
jon.prothero@hmrc.gsi.gov.uk).
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1

Abolition of contracting out of state second pension: consequential
amendments

FA 2004 is amended as follows.

In section 188 (relief for contributions) in subsection (3) (contributions
excluded from relief) omit paragraph (c) and the word “and” immediately
preceding that paragraph.

In that section omit subsection (6) (which treats certain amounts recovered by
individual’s employer as contributions paid by individual).

Omit section 190(5) (certain reliefs not to count towards annual limit for relief).

Omit section 196(5) (references to contributions to include references to
minimum payments when determining relief for employers).

Omit section 202 (minimum contributions under pensions legislation).

Omit section 233(2) (references to contributions not to include references to
minimum payments when determining pension input amount).

In paragraph 5 of Schedule 29 (short service refund lump sum) after sub-
paragraph (2) insert—

“(2A) In sub-paragraph (2) the reference to the member’s contributions
includes —
(@) any amount paid by the Commissioners for Her Majesty’s
Revenue and Customs under section 42A(3) of the Pension
Schemes Act 1993 or section 38A(3) of the Pension Schemes
(Northern Ireland) Act 1993 (rebates), and
(b) any amount recovered by the member’s employer under
regulations falling within sub-paragraph (2B) in respect of
minimum payments made to the scheme in relation to any
period before 6 April 2012.

ose regulations are regulations which were made under —
2B) Th gulati gulati hich de und
(@) section 8(3) of the Pension Schemes Act 1993 (recovery of
minimum payments), or
(b) section 4(3) of the Pension Schemes (Northern Ireland) Act
1993 (corresponding provision for Northern Ireland).”

Omit paragraph 14(2) of Schedule 36 (which excludes minimum payments
from being relevant contributions for the purposes of enhanced protection
from lifetime allowance charge).

Subsections (1), (3) to (5) and (7) to (9) come into force on 6 April 2013.

Subsection (2) comes into force on 6 April 2015.
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(12) Subsection (6) comes into force on 6 April 2016, except that the repeal of section
202(5) of FA 2004 comes into force on such day as the Treasury may appoint by
order made by statutory instrument.
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EXPLANATORY NOTE

ABOLITION OF CONTRACTING OUT OF STATE SECOND
PENSION: CONSEQUENTIAL AMENDMENTS

SUMMARY

This clause repeals the specified provisions of the pensions tax
legislation to reflect that contracting out of the state second pension
through a defined contribution (money purchase) pension scheme was
abolished from 6 April 2012. Following on from one of the repeals,
the clause also sets out an amendment to a further provision of the
pensions tax legislation.

DETAILS OF THE CLAUSE

Subsection (2) repeals subsection 188(3)(c) Finance Act 2004
(FA 2004) which provides that age-related rebates and minimum
contributions paid to pension schemes by Her Majesty’s Revenue &
Customs (HMRC) are not eligible for tax relief as member
contributions. As no such payments will be made by HMRC to
pension schemes after 6 April 2015, this provision is repealed from
that date.

Subsection (3) repeals subsection 188(6) FA 2004 which provides
that for the purposes of sections 188 and 191 to 194 FA 2004, any
part of the employer’s minimum payments that is recovered from the
employee is treated as a member contribution and is relievable.
Because no employers’ minimum payments have been paid since
before 6 April 2012, no amounts will have been recovered from the

employee, and this provision is no longer needed and is repealed from
6 April 2013.

Subsection (4) repeals subsection 190(5) FA 2004 which provides
that the part of the employer’s minimum payments that is recovered
from the employee is not to be included when calculating whether the
individual has exceeded the annual limit for relief which is set out in
the remainder of that section. Because no employers’ minimum
payments have been paid since before 6 April 2012, no amounts will
have been recovered from the employee, and this provision is no
longer needed and is repealed from 6 April 2013.

Subsection (5) repeals subsection 196(5) FA 2004 which provides
that employers’ minimum payments (other than any part recovered
from the employee) are included as employer contributions for the
purposes of that section, which covers tax relief for employer
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contributions. Because no employer will have paid a minimum
payment since before 6 April 2012, this provision is no longer needed
and is repealed from 6 April 2013.

Subsection (6) repeals section 202 FA 2004 which provides that
HMRC will gross-up the minimum contributions it pays in respect of
an individual who is contracted out of the state second pension
through a personal pension scheme and will pay a specified amount
into the National Insurance Fund. The amount payable to that fund is
the difference between the grossed up amount of the minimum
contributions to the personal pension scheme and the amount of the
minimum contributions. HMRC will no longer pay minimum
contributions to pension schemes from 6 April 2015. To be able to
deal with payments that are made on or just before 5 April 2015, the
provision for HMRC to make payments to the National Insurance
Fund under section 202(6) FA 2004 (and those in sections 202(1) to
(4) which are used to calculate those payments) is extended to 6 April
2016. It will however not be needed from that date. Whilst section
202 FA 2004 is largely repealed from 6 April 2016, HMRC will
continue to need the ability to recover overpaid minimum
contributions that could be made sometime after 5 April 2016.
Subsection 202(5) engages the powers of recovery contained in
section 30 of the Taxes Management Act 1970, by way of regulation
SI12005/3450. As a result, section 202(5) is to be repealed by
Treasury Order.

Subsection (7) repeals subsection 233(2) FA 2004 which provides
that minimum payments including any amounts recovered from the
employee are not included when calculating the individual’s pension
input amount for the purposes of the annual limit on pension
contributions tax relief. As no minimum payments have been made
since before 6 April 2012, this provision is no longer needed and is
repealed from 6 April 2013.

Subsection (8) inserts new subparagraphs (2A) and (2B) into
paragraph 5 of Schedule 29 FA 2004 (short service refund lump
sum). Under the short service refund rules, where a lump sum which
exceeds the total of the member’s contributions to the scheme is paid
the excess is an unauthorised payment on which the member and the
scheme administrator are liable for tax charges. The wording inserted
into paragraph 5 Schedule 29 by this subsection ensures that age-
related rebates of National Insurance contributions paid to schemes
by HMRC and amounts of minimum payments recovered by the
employer from the member prior to abolition continue to qualify as
member contributions. As sections 188(3)(c) and (6) are repealed
(see paragraphs 2 and 3 above), these amendments are necessary to
clarify the position in relation to the limit on a short service refund
lump sum paid after 6 April 2013 where the relevant contributions
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were paid before 6 April 2012. These provisions take effect from
6 April 2013.

Subsection (9) repeals paragraph 14(2) of Schedule 36 FA 2004
which provides that minimum payments, including any amounts
recovered from the employee, do not count as relevant benefit accrual
under paragraph 13(a) of Schedule 36. Relevant benefit accrual
results in loss of enhanced protection. Because no minimum
payments will have been made since before 6 April 2012, this
provision is no longer needed and is repealed from 6 April 2013.

BACKGROUND

Pensions Act 2007 and Pensions Act 2008 amended the legislation
governing contracting out of the state second pension to bring into
effect the abolition of contracting out through a defined contribution
(money purchase) pension scheme from 6 April 2012.

The pensions tax legislation, which is mainly contained in FA 2004,
takes account of the fact that contracting out through a defined
contribution pension scheme is possible.

The pensions tax legislation is now being amended to remove the
provisions which are no longer needed and make any further
consequential changes. This keeps the tax legislation up to date and
removes any possible cause for misunderstanding or confusion.

The pensions tax provisions which relate to contracting out through a
defined benefit (salary related) scheme are not affected by this clause.

Some of the provisions take effect from 6 April 2013, as explained
above. Other provisions will continue to have effect until 5 April
2015 or 5 April 2016. This ensures a sufficient period of time to deal
with adjustments to an individual’s tax relief where these necessarily
have to be made at a later date. From 6 April 2015, any outstanding
adjusting payments will be made to the individual rather than the
scheme. By 6 April 2016, HMRC will have made all necessary
payments to the National Insurance Fund in respect of minimum
contribution payments that are made on or soon before 5 April 2015.
The relevant pensions tax provisions will therefore be switched off
accordingly.

If you have any questions about this change, or comments on the
legislation, please contact Sue Marsh on 03000 564182
(email: susan.marsh@hmrc.gsi.gov.uk).
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1 Bridging pensions
(1) The FA 2004 is amended as follows.

(2) In paragraph 2 of Schedule 28 (pension rules: meaning of scheme pension) —
(@) insub-paragraph (4)(c)—
(i) for the words from “not earlier” to “65” substitute “during the
permitted period”, and
(ii) after “which” insert “together with any previous reductions
under this paragraph (c)”, and
after sub-paragra Insert—
b) af b-paragraph (4A) i

“(4B) In sub-paragraph (4)(c) “the permitted period” means the
period beginning with the day on which the member reaches
the age of 60 and ending with the day on which the member
reaches the age of 65 or, if later, reaches pensionable age.”

(3) In paragraph 1 of Schedule 29 (pension commencement lump sums), in sub-
paragraph (4)(a), omit the words from “at a time” to “65”.

(4) Inconsequence of subsection (3), paragraph 21 of Schedule 23 to the FA 2006 is
repealed.

(6) The amendments made by this section have effect for the tax year 2013-14 and
subsequent tax years.
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EXPLANATORY NOTE

BRIDGING PENSIONS

SUMMARY

The clause enables a registered pension scheme to continue to pay a
bridging pension until a member’s state pension age. Previously, a
bridging pension had to be reduced by age 65.

DETAILS OF THE CLAUSE

Subsection (1) explains that the clause is amending the provisions of
Finance Act (FA) 2004.

Subsection (2) amends paragraph 2 of Schedule 28 to FA 2004 to
provide that the age at which a bridging pension must be reduced is
65 or, if later, state retirement age (referred to as “pensionable age”,
which is defined in section 279(1) of FA 2004). It also ensures that if
multiple reductions take place, those reductions when aggregated
must not exceed the maximum reduction allowed.

Subsection (3) amends paragraph 1 of Schedule 29 to FA 2004 to
remove the reference to age 65 from the description of an excluded
pension commencement lump sum. This reflects the amendments
made by subsection (2) and means that bridging pensions which
reduce after the age of 65 will not be excluded lump sums as a result
and will not be subject to unauthorised payments tax charges.

Subsection (4) repeals paragraph 21 of Schedule 23 to FA 2006,
which inserted the wording omitted by subsection (3).

Subsection (5) brings the clause into force for the tax year 2013-14
and subsequent tax years.

BACKGROUND NOTE

A pension from a registered pension scheme is not normally allowed
to be reduced when in payment.

There are some exceptions to this rule, one of which is where a
‘bridging pension’ is being paid.

A ‘bridging pension’ is the term used to describe a pension that is
higher at the outset and then reduced at the age at which the
individual can claim for the state pension.
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If a pension is reduced at any time other than when permitted under
paragraph 2(4) Schedule 28 FA 2004, all future payments of that
pension are unauthorised payments and subject to the unauthorised
payments tax charges.

The existing legislation meant that the bridging pension had to be
reduced by the age of 65. However, changes to the age at which state
pension is paid meant that this reduction might occur before the
member could receive their state pension.

The changes made by this clause will mean that pension schemes can
continue to pay a bridging pension up to a member’s state pension
age without incurring unauthorised payments tax charges. The
legislation will remain in line with the policy intention.

The Government announced at Budget 2012 that changes would be
introduced with effect from 6 April 2013 to align tax rules with
changes to state pension age being introduced by the Department for
Work and Pensions.

If you have any questions about this change, or comments on the
legislation, please contact Samantha Skill on 03000 564149 (email:
samantha.skill@hmrc.gsi.gov.uk ).
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Overseas pension schemes: general

(1) In section 150(8) of FA 2004 (meaning of “recognised overseas pension
scheme”), for the words from “which” to the end substitute “which satisfies
any requirements prescribed for the purposes of this subsection by regulations
made by the Commissioners for Her Majesty’s Revenue and Customs.”

(2) Section 169 of that Act (pension schemes: recognised transfers) is amended as
follows.

(3) Insubsection (2)(c), for “any prescribed information requirements imposed on
the scheme manager” substitute “any requirements imposed under subsection

(4),"
(4) For subsection (4) substitute —

“(4) Regulations may require the scheme manager of a QROPS or former

QROPS to—
(@) give the Commissioners information of a prescribed
description,

(b) give the Commissioners such evidence as they may require of a
prescribed matter, and

(c) give a prescribed authority, in prescribed circumstances,
information of a prescribed description.

(4A) Regulations under subsection (4) may make provision as to—
(a) the way and form in which information or evidence is to be
given, and
(b) the times or intervals at which information or evidence is to be
given.

(4B) The regulations may apply any provision of Part 7 of Schedule 36 to FA
2008 (penalties), with or without modifications, in relation to
requirements imposed under the regulations on a former QROPS.”

(5) Insubsection (5)—
(@) for “the Inland Revenue has” substitute “the Commissioners have”;
(b) for paragraph (a) (but not the “and” at the end of it) substitute —

“(a) any of the following conditions is met in relation to the
scheme —

(i) there has been a failure to comply with a
requirement imposed by regulations under
subsection (4) and the failure is significant,

(i) any information given pursuant to such a
requirement is incorrect in a material respect,

(iii) any declaration given pursuant to such a
requirement is false in a material respect,

(iv) there is no scheme manager,”;
(c) inparagraph (b), for “the failure” substitute “that condition being met”.

(6) For subsection (6) substitute —

“(6) A failure to comply with a requirement is significant if —

(a) itis a failure to give information or evidence that is (or may be)
of significance, or
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(b) there are reasonable grounds for believing that the failure
prejudices (or might prejudice) the assessment or collection of
tax by the Commissioners.”

(7) After subsection (7) insert—

“(8) In subsections (4) to (6) and this subsection—

“the Commissioners” means the Commissioners for Her Majesty’s
Revenue and Customs;

“prescribed” means prescribed by regulations;

“QROPS” means a qualifying recognised overseas pension
scheme, and “former QROPS” means a scheme that has at any
time been a QROPS;

“regulations” means regulations made by the Commissioners.”
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EXPLANATORY NOTE

OVERSEAS PENSION SCHEMES: GENERAL

SUMMARY

1. This clause makes changes to the provisions for qualifying
recognised overseas pension schemes (QROPS) in Part 4 of Finance
Act 2004. The changes enable HMRC to require overseas pension
schemes to provide information which is necessary to ensure the
proper operation of the legislation relating to QROPS. In addition
there are some new rules about when a pension scheme may be
excluded from being a QROPS.

DETAILS OF THE CLAUSE

2. Subsection 1 amends section 150 of Finance Act 2004 to clarify the
power to make regulations setting out conditions that apply to a
“recognised overseas pension scheme”.

3. Subsection 4 substitutes a new section 169(4) of Finance Act 2004
and introduces new sections 169(4A) and (4B). These provisions
contain powers enabling HMRC to make regulations setting out
information requirements.

4, New subsection 4 enables HMRC to require additional information
from a new or existing qualifying recognised overseas pension
scheme (QROPS) and will also allow HMRC to obtain information
from a pension scheme that has been a QROPS.

5. New subsection 4B provides a power to apply the penalties set out in
Part 7 of Schedule 36 to FA 2008 to a failure by a former QROPS to
comply with the information requirements mentioned in paragraph 4
of this note.

6. Subsection 5 substitutes a new section 169(5)(a) of Finance Act 2004
to set out the circumstances in which it can be appropriate for a
pension scheme to be excluded from being a QROPS.

BACKGROUND

7. The UK allows pension savings that have received UK tax relief to be
transferred free of UK tax to overseas pension schemes, providing
they are within an individual’s lifetime allowance.
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Pension schemes established outside the UK must meet statutory
requirements before they are able to receive these tax-free transfers.
Pension schemes that meet these requirements are known as
qualifying recognised overseas pension schemes (QROPS).

Changes were made to the QROPS regime by secondary legislation
on 6 April 2012 and 23 May 2012.

In Budget 2012 the Chancellor announced changes to strengthen
reporting requirements and powers of exclusion relating to QROPS to
support the changes made in secondary legislation.

The changes brought about by the clause ensure, for example, that all
payments made out of transferred UK pension savings can be
required in regulations to be reported to HM Revenue and Customs
even when the pension scheme is no longer a QROPS.

In addition to the type of information that is currently set out in
regulations, the power can, for example, be used to provide that
QROPS must provide, at intervals, confirmation that they continue to
meet conditions set out in section 169 of Finance Act 2004.

The clause also provides for additional cases in which a QROPS may
be excluded. These cases are where there is no scheme manager and
where there are other particular types of omission to provide
information..

If you have any questions about these changes or comments on the
legislation, please contact Beverley Davies on 020 7147 2869 (email:
pensions.policy@hmrc.gsi.gov.uk).



Consultation draft

Overseas pension schemes: information and inspection powers

(1) Part 6 of Schedule 36 to FA 2008 (information and inspection powers: special
cases) is amended as follows.

(2) In paragraph 34B (registered pension schemes etc)—
(@) in sub-paragraph (2), omit the “or” at the end of paragraph (b) and, at
the end of paragraph (c) insert —
“(d) aQROPS or former QROPS, or

(e) anannuity purchased with sums or assets held for the
purposes of a QROPS or former QROPS.”;

(b) after sub-paragraph (4) insert—

“(4A) In relation to a notice to which this paragraph applies that
refers only to information or documents relating to a matter
within sub-paragraph (2)(d) or (e), paragraph 20 (old
documents) has effect as if the reference to 6 years were to 10
years.”;

(c) after sub-paragraph (7) insert—

“(7A) Where the notice relates to a matter within sub-paragraph
(2)(d) or (e), the officer of Revenue and Customs who gives
the notice must give a copy of the notice to the scheme
manager in relation to the pension scheme.”;

(d) in sub-paragraph (8), for “and (7)” substitute “to (7A)".

(3) Inparagraph 34C (registered pension schemes etc: interpretation), insert in the
appropriate places —
““QROPS” and “former QROPS” have the meanings given by
169(8) of FA 2004;”;
scheme manager”, in relation to a pension scheme, has the
meaning given by section 169(3) of FA 2004.”

11313

(4) In paragraphs 34B and 34C of Schedule 36 to FA 2008, references to a former
QROPS include a scheme that ceased to be a QROPS before this Act was
passed.
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EXPLANATORY NOTE

OVERSEAS PENSION SCHEMES: INFORMATION AND
INSPECTION POWERS

SUMMARY

This clause makes changes to the provisions for qualifying
recognised overseas pension schemes (QROPS) and former QROPS
in Schedule 36 to Finance Act 2008. The changes ensure that the
information and inspection powers for these pension schemes are
similar to those for UK pension matters.

DETAILS OF THE CLAUSE

Subsection 2 amends paragraph 34B of Schedule 36 to Finance Act
2008 to ensure that a notice requiring information or a document in
connection with a QROPS or former QROPS may be made in the
same way as it is for UK pension matters.

New sub-paragraph (4A) provides that a notice requiring old
documents in relation to QROPS and former QROPS is extended to
documents that originate up 10 years before the date of the notice.

Subsection 4 confirms that any change in the application of the
information powers in paragraph 34B and 34C of Schedule 36 to
Finance Act 2008 to former QROPS will affect all former QROPS,
including those that ceased to be a QROPS before this paragraph is
enacted.

BACKGROUND

The information and inspection powers set out in Schedule 36 to
Finance Act 2008 apply both to pension schemes established in the
UK and those established outside the UK.

UK pension schemes are a special case and particular rules apply
when HMRC issues a notice to require information or documents
from a third party or a person who is not known.

The change brought about by the clause ensures that the same rules in
relation to inspection and requiring information apply for all pension
matters, whether the pension scheme is registered in the UK or is a
QROPS or former QROPS.
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If you have any questions about these changes or comments on the
legislation, please contact Beverley Davies on 020 7147 2869 (email:
pensions.policy@hmrc.gsi.gov.uk).
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Attribution of gains to members of non-resident companies
(1) TCGA 1992 is amended as follows.

(2) Insubsection (4) of section 13 (members to whom rule for attributing gains to
members of non-resident companies does not apply), for “one tenth” substitute
“one quarter”.

(3) In subsection (5) of that section (cases where rule for attributing gains to
members of non-resident companies does not apply), after the “or” at the end
of paragraph (b) insert—

“(ca) achargeable gain accruing on the disposal of an asset used, and
used only, for the purposes of economically significant
activities carried on outside the United Kingdom by the
company through a business establishment in a territory
outside the United Kingdom, or

(cb) a chargeable gain accruing to the company on a disposal of an
asset where it is shown that neither —

(i) the disposal of the asset by the company, nor
(ii) the acquisition or holding of the asset by the company,

formed part of a scheme or arrangements of which the main
purpose, or one of the main purposes, was avoidance of liability
to capital gains tax or corporation tax, or”.

(4) After section 13 insert—
“13A Section 13(5): interpretation

(1) For the purposes of section 13(5)(b) a disposal of an asset is to be
regarded as a disposal of an asset used for the purposes of a trade
carried on wholly outside the United Kingdom by a company if —

(@) the asset is accommodation, or an interest or right in
accommodation, which is situated outside the United Kingdom,
and

(b) the accommodation has for each relevant period been furnished
holiday accommodation of which a person has made a
commercial letting.

(2) For the purposes of subsection (1)(b) each of the following is “a relevant
period” —
(@) the period of 12 months ending with the date of the disposal
and each of the two preceding periods of 12 months, or

(b) if the company has been the beneficial owner of the
accommodation (or interest or right) for a period longer than 36
months, the period of 12 months ending with the date of the
disposal and each of the preceding periods of 12 months
throughout which the company has been the beneficial owner
of the accommodation (or interest or right).

(3) Thereference in subsection (1)(b) to the commercial letting of furnished
holiday accommodation is to be read in accordance with Chapter 6 of
Part 4 of CTA 2009, but —

(@) asif sections 266, 268 and 268A were omitted, and

(b) as if, in section 267(1), the reference to an accounting period
were a reference to a relevant period as defined by subsection
(2) above.



Consultation draft

5

)

(4)

®)
)

For the purposes of section 13(5)(ca) activities carried on by a company
through a business establishment are “economically significant
activities” if they are activities which consist of the provision by the
company of goods or services to others on a commercial basis and
involve—

(a) theuse of staff in numbers, and with competence and authority,

(b) the use of premises and equipment, and

(c) the addition of economic value, by the company, to those to

whom the goods or services are provided,

commensurate with the size and nature of those activities.

In subsection (4) “staff” means employees, agents or contractors of the
company.

For the purposes of section 13(5)(ca) “business establishment” means a
permanent establishment as defined by sections 1141 to 1144 of CTA
2010.”

The amendments made by this section have effect in relation to disposals made
on or after 6 April 2012.

But, in the case of a disposal made on or after that date but before 6 April 2013,
a person to whom a part of a chargeable gain or allowable loss would (but for
the amendments made by this section) have accrued on the disposal may make
an election in writing for section 13 of TCGA 1992 to apply in relation to the
disposal without those amendments.

An election under subsection (6) in respect of a disposal must be made —

(@)
(b)

in the case of a person within the charge to capital gains tax, within 4
years from the end of the tax year in which the disposal was made, and
in the case of a person within the charge to corporation tax, within 4
years from the end of the accounting period in which the disposal was
made.
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EXPLANATORY NOTE

ATTRIBUTION OF GAINS TO MEMBERS OF NON-RESIDENT
COMPANIES

SUMMARY

1. The clause modifies section 13 of the Taxation of Chargeable Gains
Act (TCGA) 1992, an anti-avoidance provision dealing with assets
held through non UK-resident closely controlled companies. It aims
to secure compatibility with European Union law. It does this by
introducing an exclusion from the scope of charge gains arising from
assets used in genuine business activities overseas, clarifying the
treatment of furnished holiday accommodation for the purposes of the
provision, and raises the threshold at which the charge applies to
unconnected minority participators.

DETAILS OF THE CLAUSE

2. Subsection (1) is introductory.

3. Subsection (2) amends section 13(4) of TCGA 1992 and raises the
maximum proportion of gains which are not required to be
apportioned to a participator (and persons connected with him) from
one tenth to one quarter.

4. Subsection (3) inserts two new paragraphs (ca) and (cb) into section
13(5) of the TCGA 1992.

5. New paragraph (ca) excludes from the charge gains on assets used for
the purposes of “economically significant activities” outside the UK
by a company or business establishment.

6. New paragraph (cb) introduces an exemption for gains where neither
the acquisition nor the disposal of the asset formed part of
arrangements put in place for the purpose of avoiding tax.

7. Subsection (4) introduces a new section 13A into TCGA 1992,
8. New section 13A(1) clarifies the meaning of assets wholly outside

the United Kingdom used for the purposes of furnished letting in
relation to section 13(5)(b).

9. New section 13A(2) defines the meaning of “relevant period” for the
purposes of assets used for the purposes of furnished lettings.




10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

FINANCE BILL

New section 13A(3) applies the rules governing furnished holiday
lettings set out in Chapter 6 of Part 4 of the Corporation Tax Act
2009 with certain modifications.

New section 13A(4) defines the term *“economically significant
activities” for the purposes of section 13(5)(ca) and (cb).

New section 13A(5) defines “staff” for the purposes of the
economically significant activities test.

New section 13A(6) provides a definition of the term “business
establishment” used in section 13(5)(ca).

Subsection (5) provides that the amendments made by the clause have
effect for disposals made on or after 6 April 2012.

Subsections (6) and (7) permit an election to be made to disapply the
amendments for disposals made between 6 April 2012 and 5 April
2013.

BACKGROUND

Section 13 TCGA 1992 is designed to prevent avoidance of tax on
capital gains by sheltering them in an overseas closely controlled
company. These are gains on which UK resident individuals or
companies would otherwise be taxed had they disposed of the asset
and realised the gain directly.

An infraction notice (Reasoned Opinion) was issued to the United
Kingdom by the European Commission on 16 February 2011. The
Commission argued that section 13 breaches the freedoms of
establishment and movement of capital established by Articles 49 and
63 of the Treaty on the Functioning of the European Union.

These changes aim to ensure that the legislation is compatible with
the Treaty while maintaining effective protection against tax
avoidance.

If you have any questions about this change, or comments on the
legislation, please contact Adrian Cooper on 020 7147 2347 (email:
adrian.cooper@hmrc.gsi.gov.uk).



Consultation Draft 1

1 Transfer of assets abroad

Schedule 1 amends Chapter 2 of Part 13 of ITA 2007 (tax avoidance: transfer of
assets abroad).
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SCHEDULES

SCHEDULE 1 Section 1
TRANSFER OF ASSETS ABROAD
PART 1
INTRODUCTION

Chapter 2 of Part 13 of ITA 2007 (tax avoidance: transfer of assets abroad) is
amended as follows.

PART 2
NEW EXEMPTION FOR GENUINE TRANSACTIONS ETC

In section 718 (meaning of “person abroad” etc) in subsection (2) omit
paragraph (a) (UK resident body corporate incorporated outside UK treated
as resident outside UK).

In section 720 (charge to tax on income treated as arising under section 721)
in subsection (7) —

(@) for “742” substitute “742A”, and
(b) after “transaction” insert “, etc”.

In section 727 (charge to tax on income treated as arising under section 728)
in subsection (5) —

(@) for “742” substitute “742A”, and
(b) after “transaction” insert “, etc”.

In section 731 (charge to tax on income treated as arising under section 732)
in subsection (4) —

(@) for “742” substitute “742A”, and
(b) after “transaction” insert “, etc”.

(1) Section 736 (exemptions: introduction) is amended as follows.
(2) In subsection (1) for “742” substitute “742A”.
(3) After subsection (2) insert—

“(2A) The exemption given by section 742A applies only in the case of a
relevant transaction effected on or after 6 April 2012.”

After section 742 insert —
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“742A Post-5 April 2012 transactions: exemption for genuine transactions

(1)

Subsection (2) applies for the purpose of determining the liability of
an individual to tax under this Chapter by reference to a relevant
transaction if —

(@) the transaction is effected on or after 6 April 2012, and
(b) conditions A and B are met.

Income is to be left out of account so far as the individual satisfies an
officer of Revenue and Customs that it is attributable to the
transaction.

Condition A is that—

(@) were, viewed objectively, the transaction to be considered to
be a genuine transaction having regard to any arrangements
under which it is effected and any other relevant
circumstances, and

(b) were the individual to be liable to tax under this Chapter by
reference to the transaction,

the individual’s liability to tax would, in contravention of Title II or
IV of the Treaty on the Functioning of the European Union,
constitute an unjustified and disproportionate restriction on a
freedom protected under that Title.

Condition B is that the individual satisfies an officer of Revenue and
Customs that, viewed objectively, the transaction must be
considered to be a genuine transaction having regard to any
arrangements under which it is effected and any other relevant
circumstances.

Without prejudice to the generality of subsection (3)(a) or (4), in
order for the transaction to be considered to be a genuine transaction
the transaction must not—

(@) be on terms other than those that would have been made
between persons not connected with each other dealing at
arm’s length, or

(b) be a transaction that would not have been entered into
between such persons so dealing,

having regard to any arrangements under which the transaction is
effected and any other relevant circumstances.

Subsection (7) applies if any asset or income falling within subsection
(11) is used for the purposes of, or is received in the course of,
activities carried on in a territory outside the United Kingdom by a
person (“the relevant person”) through a business establishment
which the relevant person has in that territory.

Without prejudice to the generality of subsection (3)(a) or (4), in
order for the transaction to be considered to be a genuine transaction
the activities mentioned in subsection (6) must consist of the
provision by the relevant person of goods or services to others on a
commercial basis and involve —

(@) the use of staff in numbers, and with competence and
authority,

(b) the use of premises and equipment, and
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(c) the addition of economic value, by the relevant person, to
those to whom the goods or services are provided,

commensurate with the size and nature of those activities.

(8) Insubsection (7)(a) “staff” means employees, agents or contractors of
the relevant person.

(9) To determine if a person has a “business establishment” in a territory
outside the United Kingdom, apply sections 1141, 1142(1) and 1143
of CTA 2010 as if in those provisions —

(@) references to a company were to a person, and

(b) references to a permanent establishment were to a business
establishment.

(10) Subsection (5) does not apply if —
(@) the relevant transfer is made by an individual who makes it
wholly —
(i) for personal reasons (and not commercial reasons),
and
(ii) for the personal benefit (and not the commercial
benefit) of other individuals, and
(b) no consideration is given (directly or indirectly) for the
relevant transfer or otherwise for any benefit received by any
individual mentioned in paragraph (a)(ii),
and all assets and income falling within subsection (11) are dealt with
accordingly.

(11) The assets and income falling within this subsection are —
(@) any of the assets transferred by the relevant transfer;

(b) any assets directly or indirectly representing any of the assets
transferred;

() any income arising from any assets within paragraph (a) or
(b);

(d) any assets directly or indirectly representing the
accumulations of income arising from any assets within
paragraph (a) or (b).

(12) In subsections (10) and (11) references to the relevant transfer are
to—

(@) if the transaction mentioned in subsection (1) is a relevant
transfer, the transfer, or

(b) if the transaction so mentioned is an associated operation, the
relevant transfer to which it relates.”

In section 751 (the Tribunal’s jurisdiction on appeals) after paragraph (d)
insert—
“(da) section 742A (post-5 April 2012 transactions: exemption for
genuine transactions),”.

(1) The amendment made by paragraph 2 above has effect in relation to times
on or after 6 April 2012.

(2) The amendments made by paragraphs 3 to 8 above have effect for the tax
year 2012-13 and subsequent tax years.
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PART 3

AMENDMENTS RELATING TO THE CHARGES UNDER SECTIONS 720 AND 727

Main provision

10

11

12

(1) Section 721 (individuals with power to enjoy income as a result of a relevant
transaction) is amended as follows.

(2) In subsection (3) after “the income” insert “of the person abroad”.
(3) After subsection (3) insert—

“(BA) The amount of the income treated as arising under subsection (1) is
equal to the amount of the income of the person abroad (subject to
sections 724 and 725).

(3B) Subsection (1) does not apply if —

(@) the individual is liable for income tax charged on the income
of the person abroad by virtue of a charge not contained in
this Chapter, and

(b) all income tax for which the individual is liable has been
paid.”
(4) In subsection (4) after “the income” insert “of the person abroad”.
(5) Omit subsection (5)(a).

(1) Section 724 (special rules where benefit provided out of income of person
abroad) is amended as follows.

(2) In subsection (2) after “on” insert “an amount equal to”.

(3) In subsection (3)—
(@) for “on” substitute “by reference to”, and
(b) after “previous tax year” insert “under this Chapter”.

(1) Section 725 (reduction in amount charged where controlled foreign
company involved) is amended as follows.

(2) In subsection (1), as substituted by paragraph 22 of Schedule 20 to FA 2012,
for paragraph (b) and the “and” before it substitute —
“(b) an amount of income is treated as arising to an individual
under section 721 for a tax year, and
(c) the income mentioned in section 721(2) is or includes a sum
forming part of the CFC’s chargeable profits for that
accounting period.”

(3) After subsection (2) insert—

“(2A) In a case in which section 724 applies, the reference to S in the
formula in subsection (2) is to be read as a reference to X% of S.

(2B) “X%” is determined as follows —

1m%x%

where —
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13

14

15

16

A is the amount on which the individual is liable as determined
under section 724(2), and

I is the amount of the income mentioned in section 721(2).”

(4) In relation to cases in which the amendments made by paragraph 22 of
Schedule 20 to FA 2012 are to be ignored in accordance with paragraph 50(9)
of that Schedule, the amendment made by sub-paragraph (5) below has
effect instead of the amendment made by sub-paragraph (2) above.

(5) In subsection (1) for paragraph (c) and the “and” before it substitute —

“(c) an amount of income is treated as arising to an individual
under section 721 for a tax year, and

(d) the income mentioned in section 721(2) is or includes a sum
forming part of the controlled foreign company’s chargeable
profits for that accounting period.”

In section 726 (non-UK domiciled individuals to whom remittance basis
applies) in subsection (2) for “the extent” substitute “the corresponding
extent”.

(1) Section 728 (individuals receiving capital sums as a result of a relevant
transaction) is amended as follows.

(2) After subsection (1) insert—

“(1A) The amount of the income treated as arising under subsection (1) is
equal to the amount of the income of the person abroad (subject to
subsection (2)).”

(3) In subsection (2) for the words from “it applies” to the end substitute “if —
(@) in subsection (1) of that section—

(i) the reference to section 721 were a reference to this
section, and

(ii) the reference to section 721(2) were a reference to
subsection (1)(a) of this section, and

(b) subsections (2A) and (2B) of that section were omitted.”
(4) After subsection (2) insert—

“(2A) Subsection (1) does not apply if —

(@) the individual is liable for income tax charged on the income
of the person abroad by virtue of a charge not contained in
this Chapter, and

(b) all income tax for which the individual is liable has been
paid.”

(5) Omit subsection (3)(a).

In section 730 (non-UK domiciled individuals to whom remittance basis
applies) in subsection (2) for “the extent” substitute “the corresponding
extent”.

(1) Section 743 (no duplication of charges) is amended as follows.
(2) After subsection (2) insert—
“(2A) Subsection (2B) applies if —
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(@) inthe case of an individual, an amount of income is taken into
account in charging income tax under section 720 or 727, and

(b) the individual subsequently receives that income.

(2B) The income received is treated as not being the individual’s income
for income tax purposes.”

(3) In subsection (3) for “subsections (1) and (2)” substitute “this section”.
(4) Omit subsection (4).

17 (1) Section 744 (meaning of taking income into account in charging income tax
for section 743) is amended as follows.

(2) In subsection (1) for “743(1) and (2)” substitute “743”.

(3) In subsection (2)—
(@) in paragraph (a) omit “or value of the benefit”, and

(b) in paragraph (b) for “income charged” substitute “the income
mentioned in section 721(2)”.

(4) In subsection (3) for “that income” substitute “the income mentioned in
section 728(1)(a)”.

18 (1) Section 745 (rates of tax applicable to income charged under sections 720 and
727 etc) is amended as follows.

(2) In subsection (1) for “so far as it” substitute “if (and to the corresponding
extent that) the income mentioned in section 721(2) or 728(1)(a)”.

(3) For subsections (3) and (4) substitute —

“(3) Subsection (4) applies to income treated as arising to an individual
under section 721 or 728 so far as subsection (1) does not apply to it.

(4) The charge to income tax under section 720 or 727 operates by
treating the income as if it were income within section 19(2)
(meaning of “dividend income”) if the income mentioned in section
721(2) or 728(1)(a) would be dividend income were it the income of
the individual.”

19 In section 746 (deductions and reliefs where individual charged under
section 720 or 727) in subsection (2) —

(a) after “if” insert “the amount by reference to which”, and
(b) after “728” insert “is determined”.

Commencement and transitional provision

20 (1) The amendments made by this Part of this Schedule have effect for the tax
year 2013-14 and subsequent tax years.

(2) They have effect in relation to relevant transfers occurring before 6 April
2013 as well as relevant transfers occurring on or after that date.

21 (1) Sections 721(3B) and 728(2A) of ITA 2007 (as inserted by paragraphs 10(3)
and 14(4) above) have effect only if the income of the person abroad arises to
that person on or after 6 April 2013.

(2) The amendments made by paragraphs 10(5) and 14(5) above have no effect
in relation to income arising to a person abroad before 6 April 2013.
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PART 4

NEW BASIS FOR DETERMINING INCOME UNDER SECTION 732

Main provision

22 For sections 732 to 735A substitute —

“732 Non-transferors receiving a benefit as a result of relevant transactions

(1)
(2)

This section applies if a relevant transfer occurs.

Income is treated as arising to an individual in a tax year (“the
relevant tax year”) for income tax purposes if —
(@) in the relevant tax year or any earlier tax year, the individual
receives a relevant benefit, and
(b) all or part of the relevant benefit is matched (under section
733 as it applies for the relevant tax year) with the relevant
income amount for the relevant tax year or any earlier tax
year.

The amount of the income treated as arising is equal to—
(@) the amount or value of the relevant benefit, or

(b) if only part of the relevant benefit is matched, the amount or
value of that part.

A benefit received by an individual is “relevant” if —
(@) the individual is ordinarily UK resident when the benefit is
received,
(b) the benefit is provided out of assets which are available for
the purpose as a result of —
(i) therelevant transfer, or
(ii) one or more associated operations,
(c) theindividual is not liable to income tax under section 720 or
727 by reference to the relevant transfer and would not be so
liable if the effect of sections 726 and 730 were ignored, and

(d) the individual is not liable to income tax on the amount or
value of the benefit (apart from section 731).

The “relevant income amount” for a tax year is the total amount of
income arising in the year to persons abroad which, as a result of the
relevant transfer or associated operations, can be used directly or
indirectly for providing benefits to individuals.

Income which arises to a person abroad is to be left out of account for
the purposes of subsection (5) if it is required to be left out of account
because of section 743(1) and (2).

Income which arises to a person abroad is also to be left out of
account for the purposes of subsection (5) if —
(@) anindividual to whom the income can be used for providing
benefits is liable for income tax charged on the income by
virtue of a charge not contained in this Chapter, and

(b) allincome tax for which the individual is liable has been paid.



Consultation Draft
Schedule 1 — Transfer of assets abroad
Part 4 — New basis for determining income under section 732

733

Matching relevant benefits with relevant income amounts

(1)

Take the following steps in order to match relevant benefits with
relevant income amounts for the purposes of section 732(2).

Step 1
Find the relevant income amount for the relevant tax year.

Step 2
Find the total amount of relevant benefits received by individuals in
the relevant tax year.

Step 3
The relevant income amount for the relevant tax year is matched
with—

(@) if the total amount of the relevant benefits received in the
relevant tax year does not exceed the relevant income
amount, each relevant benefit so received, and

(b) otherwise, the relevant proportion of each of those relevant
benefits.

“The relevant proportion” is the relevant income amount for the
relevant tax year divided by the total amount of the relevant benefits
received in the relevant tax year.

Step 4
If paragraph (a) of Step 3 applies —
(@) reduce the relevant income amount for the relevant tax year
by the total amount of the relevant benefits referred to there,
and

(b) reduce the amount of those relevant benefits to nil.
If paragraph (b) of Step 3 applies —
(@) reduce the relevant income amount for the relevant tax year
to nil, and

(b) reduce the amount of each of the relevant benefits referred to
there by the relevant proportion of that relevant benefit.

Step 5
Start again at Step 1 (unless subsection (2) applies).
If the relevant income amount for the relevant tax year (as reduced
at Step 4) is not nil, read references to relevant benefits received in
the relevant tax year as references to relevant benefits received in the
latest tax year which—
(@) is before the last tax year for which Steps 1 to 4 have been
taken, and
(b) is atax year in which relevant benefits (the amounts of which
have not been reduced to nil) were received by individuals.
If the relevant income amount for the relevant tax year (as so
reduced) is nil, read references to the relevant income amount for the
relevant tax year as the relevant income amount for the latest tax
year —
(@) which is before the last tax year for which Steps 1 to 4 have
been taken, and
(b) for which the relevant income amount is not nil.
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(2)

€)

This subsection applies if —
(@) all relevant benefits received by individuals in the relevant
tax year and earlier tax years have been reduced to nil, or
(b) the relevant income amounts for the relevant tax year and all
earlier tax years have all been reduced to nil.

The effect of any reduction under Step 4 in subsection (1) is to be
taken into account in any subsequent application of this section.

734 Reduction in relevant income amount: previous capital gains charge

(1)

(2)

€)

This section applies if —
(@) arelevant benefit is received by an individual in the relevant
tax year,
(b) for that tax year the whole or a part of the relevant benefit is
a capital payment to which section 87 or 89(2) of, or
paragraph 8 of Schedule 4C to, TCGA 1992 applies
(chargeable gains: gains attributed to beneficiaries),

(c) it is such a payment because it is not matched with the
relevant income amount for the relevant tax year or any
earlier tax year, and

(d) because of that capital payment, chargeable gains are treated
as accruing to the individual in the relevant tax year or a
subsequent tax year under any of the provisions referred to
in paragraph (b).

In applying section 732 (and section 733) for any tax year after the
relevant tax year, the relevant benefit is to be reduced by the amount
of those gains.

References in this section to chargeable gains treated as accruing to
an individual include offshore income gains treated as arising to the
individual (see regulations 20 and 22 to 24 of the Offshore Funds
(Tax) Regulations 2009 (S.1. 2009/3001)).

734A Further provision about matching

(1)

(2)

This section applies where the relevant benefits received in a tax year
are to be matched with the relevant income amount for a tax year at
Step 3 in section 733(1) as it applies for the relevant tax year.

Take the following steps to determine how the relevant benefits are
matched with the income included in the relevant income amount;
and the reductions in the relevant benefits and the relevant income
amount which are then to be made at Step 4 in section 733(1) are to
be made accordingly.

Step 1

Determine which (if any) of the relevant benefits are benefits
received by an individual to whom section 735 applies for the
relevant tax year.

Such benefits are referred to below as “section 735 benefits”.

Benefits which are not section 735 benefits are referred to below as
“non-section 735 benefits”.

If there are no section 735 benefits, go straight to Step 4.
Step 2
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(4)

Match the section 735 benefits with UK income included in the
relevant income amount.

For this purpose, if the total amount of the section 735 benefits
exceeds the total amount of the UK income included in the relevant
income amount, apportion the UK income between the section 735
benefits in proportion to their amounts.

If paragraph (b) of Step 3 in section 733(1) applies, references above
and at Step 3 below to the section 735 benefits are to be read as
references to the relevant proportion of each of the section 735
benefits.

Step 3
So far as the section 735 benefits are not matched at Step 2, match
them with non-UK income included in the relevant income amount.

Step 4

Match the non-section 735 benefits with non-UK income included in
the relevant income amount that is unmatched after Step 3.

For this purpose, if the total amount of the non-section 735 benefits
exceeds the total amount of the unmatched non-UK income,
apportion the unmatched non-UK income between the non-section
735 benefits in proportion to their amounts.

If paragraph (b) of Step 3 in section 733(1) applies, references above
and at Step 5 below to the non-section 735 benefits are to be read as
references to the relevant proportion of each of the non-section 735
benefits.

Step 5

So far as the non-section 735 benefits are not matched at Step 4,
match them with UK income included in the relevant income
amount that is unmatched after Step 2.

In this section “UK income” means income which is not non-UK
income.

In this section and section 735 “non-UK income” means income
which would be relevant foreign income of the person abroad to
whom it arises were that person a UK resident individual.

735 Non-UK domiciled individuals to whom remittance basis applies

(1)

(2)

This section applies to an individual for the relevant tax year if —
(@) section 809B, 809D or 809E (remittance basis) applies to the
individual for the relevant tax year, and
(b) the individual is not domiciled in the United Kingdom in the
relevant tax year.

The following subsections apply if —

(@) income (“the deemed income”) is treated under section 732 as
arising to the individual in the relevant tax year by virtue of
a relevant benefit (“the matched benefit”) received by the
individual in a tax year being matched with income (“the
matched income”) included in a relevant income amount for
a tax year, and

(b) the matched income includes non-UK income.
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(3) For the purposes of this section the deemed income is “foreign” to the
corresponding extent that the matched income is non-UK income.

(4) Treat the foreign deemed income as relevant foreign income of the
individual.

(5) For the purposes of Chapter Al of Part 14 (remittance basis) the
following are treated as deriving from the foreign deemed income —

(@) the matched benefit so far as it is matched with non-UK
income, and

(b) the matched income so far as it is non-UK income.”

23 (1) Section 740 (exemption: relevant transactions include both pre-5 December
2005 and post-4 December 2005 transactions) is amended as follows.

(2) In subsection (3) for “subsections (4) to (6)” substitute “subsection (4)”.
(3) Omit subsections (5) to (7).

24 In section 744 (meaning of taking income into account in charging income
tax for section 743) in subsection (4) for the words from “relevant income” to
the end substitute “any income included in a relevant income amount for a
tax year (see section 732(5)).”

Commencement and transitional provision

25 (1) The amendments made by this Part of this Schedule have effect for the tax
year 2013-14 and subsequent tax years.

(2) They have effect in relation to relevant transfers occurring before 6 April
2013 as well as relevant transfers occurring on or after that date.

26 (1) Paragraphs 27 and 28 below apply for the purposes of section 732 of ITA
2007 (as inserted by paragraph 22 above) in its application for a tax year in
relation to a relevant transfer.

(2) In those paragraphs references to provisions of ITA 2007 are to be read
ignoring the amendments made by this Part of this Schedule.

27 (1) Subject to what follows, benefits received by an individual are not “relevant”
if received in a tax year which is earlier than the tax year 2013-14.

(2) Anindividual who has a pre-2013-14 untaxed benefits amount in relation to
the relevant transfer is treated as having received a relevant benefit equal to
that amount on 5 April 2013.

(3) Take the following steps to determine if an individual has a “pre-2013-14
untaxed benefits amount” in relation to the relevant transfer.

Step 1
Find the amount of the total untaxed benefits of the individual in relation to

the relevant transfer for the tax year 2012-13 by taking Steps 1 and 2 in
section 733(1) of ITA 2007.

Step 2
Deduct the following from the amount determined at step 1—
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(@) the amount of any income treated as arising to the individual in
relation to the relevant transfer under section 732 of ITA 2007 for the
tax year 2012-13, and

(b) the amount of any chargeable gains relating to the relevant transfer
treated as mentioned in section 734(1)(d) of ITA 2007 in the tax year
2012-13.

The result is the individual’s pre-2013-14 untaxed benefits amount.

28 (1) Subject to what follows, a tax year (an “early tax year”) which is earlier than
the tax year 2013-14 is not to have a relevant income amount.

(2) The tax year 2012-13 is to have a relevant income amount which is to be
determined by taking the following steps.

Step 1
Find all amounts of income —
(@) which arise in early tax years to persons abroad, and

(@) which, as a result of the relevant transfer or associated operations,
can be used directly or indirectly for providing a benefit to an
individual (a “relevant individual”).

Step 2
For every relevant individual, find the available relevant income in relation

to the relevant transfer for the tax year 2012-13 by taking Steps 3 to 5 in
section 733(1) of ITA 2007.

Step 3
For each relevant individual, deduct from the available relevant income the

amount of any income treated as arising to the individual in relation to the
relevant transfer under section 732 of ITA 2007 for the tax year 2012-13.

Step 4

Add together all the results from step 3 to give the relevant income amount
for the tax year 2012-13.

29 Section 732(7) of ITA 2007 (as inserted by paragraph 22 above) has effect
only if the income arises to the person abroad on or after 6 April 2013.
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EXPLANATORY NOTE

TRANSFER OF ASSETS ABROAD

SUMMARY

1. This Schedule makes changes to the “transfer of assets”
anti-avoidance legislation in Chapter 2 of Part 13 of the Income Tax
Act 2007 (ITA 2007). This legislation applies to UK resident
individuals who have transferred assets so that income has become
payable to an overseas person, while the UK resident individual
continues to be able to enjoy the income of the person abroad, or
receive a capital sum directly or indirectly from the income. The
legislation also applies to UK resident individuals who have not made
the transfer which results in the income arising to the person abroad ,
but who can benefit directly or indirectly from the income arising.
The changes do two things. They provide a new exemption from
charge for “genuine transactions” where European Union treaty
freedoms are engaged, and they make a series of other changes to the
transfer of assets provisions aimed at clarifying the way certain
aspects operate.

DETAILS OF THE SCHEDULE

Part 1
2. Paragraph 1 is introductory and provides for Chapter 2 of Part 13 of
ITA 2007 (the transfer of assets abroad provisions) to be amended.
Part 2
3. Paragraph 2 removes from the description of “person abroad” in

section 718 ITA 2007 UK resident companies that are incorporated
outside the UK as being resident outside the UK. Such companies
will now be treated as resident in the UK for the purposes of this
legislation.

4. Paragraphs 3, 4 and 5 make amendments to section 720 ITA 2007
consequential to the introduction of new section 742A.

5. Paragraph 6 makes further amendments, in this case to section 736
ITA 2007, consequential to the introduction of new section 742A. It
also provides for new section 742A to exempt relevant transactions
effected on or after 6 April 2012.
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Paragraph 7 inserts new section 742A (a new exemption for genuine
transactions) into Chapter 2 Part 13 of ITA 2007.

Subsections (1) and (2) of new section 742A provide that income is
to be left out of account (that is, it will be exempt from charge) if an
officer of HM Revenue & Customs (HMRC) is satisfied that it is
attributable to a transaction that takes place on or after 6 April 2012
and which meets Conditions A and B.

Subsection (3) of new section 742A sets out Condition A. Condition
A is met where, if the transaction in question were to be considered to
be a genuine one (when viewed objectively, having regard to the
circumstances under which it was effected and any other relevant
circumstances), and gave rise to a transfer of assets charge, that
liability would constitute an unjustified and disproportionate
restriction on an EU treaty freedom.

Subsection (4) of new section 742A sets out Condition B. Condition
B is met where an officer of HMRC is satisfied that the transaction in
question should be considered genuine when viewed objectively,
having regard to the circumstances under which it was effected and
any other relevant circumstances.

Subsection (5) of new section 742A makes further provision, about
what constitutes a “genuine” transaction for the purposes of meeting
Conditions A and B. A transaction will not be considered genuine
where it is made other than on arm’s length terms. A transaction is
not on arm’s length terms if either:

e it is on terms other than those that would have been made
between persons not connected with each other dealing at arm’s
length, or

e it would not have been entered into at all between persons not
connected with each other dealing at arm’s length.

When considering whether a transaction is on arm’s length terms
regard must be had to all arrangements and relevant circumstances in
connection with which the transaction is carried out.

Subsection (6), (7) and (12) of new section 742A make further
provision about what constitutes a “genuine” transaction. These
provisions concern the use of the assets transferred; any assets
directly or indirectly representing those assets; any income arising
from the assets transferred and any assets representing the
accumulation of income arising in relation to the transaction being
considered. That transaction may be a relevant transfer (as defined in
section 716), or an associated operation (as defined in section
719). Where such assets are used for the purposes of, or received in
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the course of, activities carried out in a territory outside the UK, by a
person who has a business establishment in that territory, in order for
the transaction to be considered to be a genuine transaction, those
activities must consist of the provision, by the person who has the
business establishment in the overseas territory, of goods or services
to others on a commercial basis. The activities must involve the use
of sufficient staff with the appropriate level of competence and
authority to carry out them out. The activities must involve the use of
premises and equipment commensurate with their size and nature.
And the activities must involve the person who has the business
establishment adding a commensurate level of economic value to the
customers to whom the goods or services are provided.

Subsection (8) of new section 742A defines “staff” as employees,
agents or contractors engaged by the person who has the overseas
business establishment.

Subsection (9) of new section 742A explains how to determine
whether a person has a “business establishment” in a territory, by
analogy with the provisions at sections 1141, 1142(1) and 1143 of the
Corporation Tax Act 2010 which define a permanent establishment of
a company.

Subsection (10) of new Section 742A sets out circumstances where
the arm’s length test in subsection (5) does not apply to a transaction.
This will be the case where:

e the relevant transfer is made by an individual wholly for personal
(not commercial) reasons, for the personal benefit (not
commercial) benefit of other individuals,

e no consideration is given (whether directly or indirectly) for the
relevant transfer or otherwise for any benefit received by the
other individuals, and

e all the assets and income described in subsection (11) in relation
to the transaction being considered, are used only in this respect.

This may be the case where, for example, an individual settles assets
into a non-resident trust for the benefit of his family.

Subsection (11) of new section 742A defines assets and income for
the purposes of subsections (6) and (10) as:

(a) any of the assets transferred by the relevant transfer;
(b) any assets representing any of the assets transferred;

(c) any income arising from the assets within (a) or (b);
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(d) any assets representing the accumulation of income arising from
any assets within paragraph (a) or (b).

Paragraph 8 inserts a provision into section 751 of ITA 2007 to
extend the jurisdiction of the tribunal on any appeal to cover the new
section 742A.

Paragraph 9 sets out the dates from which the changes in Part 2 of the
Schedule take effect. Sub-paragraph (1) provides for resident
companies which are incorporated abroad to be treated as resident
with effect from 6 April 2012. Subparagraph 2 provides for all other
amendments set out in part 2 to take effect for the 2012-13 and
subsequent tax years.

Part 3

Paragraph 10 sub-paragraph (1) provides that amendments will be
made to section 721 (individuals with power to enjoy income as a
result of a relevant transaction).

Paragraph 10 sub-paragraph (2) clarifies that the income that would
be chargeable to income tax if it were the individual’s in Condition B
in section 721(3) is the income of the person abroad.

Paragraph 10 sub-paragraph (3) inserts new subsection (3A) and new
subsection (3B) into section 721.

New subsection 721(3A) clarifies that the income that is treated as
arising to the individual in subsection 721(1) is not the income that
the individual abroad receives, but an amount that is equal to it. This
is subject to the provisions in section 724 (where benefit is provided
out of the income of a person abroad) and 725 (where the income that
the individual can enjoy form part of the profits of a controlled
foreign company).

New subsection 721(3B) provides that where the individual has been
charged to tax on the deemed income in subsection 721(1) under
provisions other than those in Chapter 2 of Part 13 ITA 2007 and that
income tax liability on the deemed income has actually been paid
then there is no further charge under section 721.

Paragraph 10 sub-paragraph (4) clarifies that the income referred to
in subsection 721(4) is the income of the person abroad and achieves
consistency of drafting in the section as a whole.

Paragraph 10 sub-paragraph (5) removes the provision which allows
section 721 to apply even where income might be chargeable under
other provisions. It is an amendment consistent with new subsection
721(3B).
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Paragraph 11 sub-paragraphs (1) to (3) make amendments to section
724 in order to make it clear that where this section applies the tax
charge under section 720 is on an amount which is equal to the
amount or value of the benefit that the individual can enjoy rather
than on the benefit itself.

Paragraph 12 amends section 725 which provides for a reduction in
the amount charged under section 721 where there is a controlled
foreign company involved.

Sub-paragraph (2) of paragraph 12 amends subsection 725(1), which
is amended by paragraph 22 of Schedule 20 to FA 2012. Subsection
725(1) provides that section 725 applies where an amount of income
is treated as arising to an individual under section 721 and the income
arising to a person abroad includes an amount forming part of a
controlled foreign company’s (CFC) chargeable profit.

Sub-paragraph (3) of paragraph 12 inserts new subsections (2A) and
(2B) into section 725. These provide a formula to determine the
reduction in the amount of income to be treated as arising to an
individual where (i) there is a CFC involved and the amount of
income treated as arising to the individual is reduced under section
725 as a result and (ii) the special rules in section 724 apply to
determine the amount on which an individual is chargeable rather
than section 721.

Sub-paragraph (4) of paragraph 12 provides that where the
amendments made to section 725(1) by paragraph 22 of Schedule 20
to FA 2012 are to be ignored then sub-paragraph (2) does not apply.
Instead subsection 725(2) is amended by sub-paragraph (5).

Sub-paragraph (5) of paragraph 12 amends subsection 725(1) where
paragraph 22 of Schedule 20 to FA 2012 is to be ignored. The
amendments to subsection 725(1) are to provide clarification.

Paragraph 13 amends section 726 to reflect that the income treated as
arising to an individual under section 721 is an amount equal to the
income of the person abroad.

Paragraph 14 sub-paragraphs (1) to (5) makes amendments to section
728.

Sub-paragraph (2) inserts new subsection 728(1A) which provides
that the amount of income treated as arising to an individual under
this section is equal to the amount of the income of the person abroad
(subject to subsection728(2)).

Sub-paragraph (3) makes consequential amendments to subsection
728(2) as a result of the amendments to section 725 which applies in
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determining the amount of income treated as arising to an individual
under section 728.

Sub-paragraph (4) inserts new subsection 728(2A) which_provides
that where an individual has been charged to tax on income that is
treated as arising to them (under subsection 728(1)) under provisions
other than those in Chapter 2 of Part 13 ITA 2007 and that income tax
liability on the deemed income has actually been paid then there is no
further charge under section 728.

Sub-paragraph (5) deletes subsection 728(3)(a).

Paragraph 15 amends subsection 730(2) to reflect that the income
treated as arising to an individual under section 728 is an amount
equal to the income of the person abroad.

Paragraph 16 amends section 743.

Sub-paragraph (2) inserts new subsection 743(2A) and (2B) which
provide that where an amount of income is taken into account in
charging an individual to income tax under section 720 or 727 and
that income is subsequently received by the individual then it will not
be charged to tax again. Subsection 743(4) is consequently deleted.

Paragraph 17 makes consequential amendments to section 744 to
reflect the various amendments in Part 3 of this schedule.

Paragraph 18 makes consequential amendments to section 745 to
reflect that sections 721 and 728 have been amended to provide that
the income treated as arising under these sections is an amount equal
to the amount of the income of the person abroad.

Paragraph 19 makes consequential amendments to subsection 746(2)
to reflect that sections 721 and 728 have been amended to provide
that the income treated as arising under these sections is an amount
equal to the amount of the income of the person abroad.

Paragraph 20 provides for the amendments made by paragraphs 10 to
19 to take effect for 2013-14 and subsequent tax years and to apply to
all relevant transfers whether they occurred before, on or after
6™ April 2013.

Paragraph 21 provides that the new sections 721(3B) and 728(2A)
only take effect only where the income abroad arises to the person
abroad after 6 April 2013.

Part 4
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Paragraph 22 substitutes new section 732, new section 733, new
section 734, new section 734A, and new section 735, for the current
provisions in sections 732 to 735A inclusive.

Subsection (1) of new section 732 notes that this section only applies
if a relevant transfer occurs.

New subsection (2) provides that income is treated as arising to an
individual in a tax year (the ‘relevant tax year’) where the individual
receives a relevant benefit in that tax year or any earlier tax year, and
all or part of the relevant benefit is matched (under section 733) with
the relevant income amount for the relevant tax year or any earlier tax
year.

New subsection (3) provides that the amount of the income treated as
arising is equal to the amount or value of the relevant benefit, or part
of it should only part of the relevant benefit be matched.

New subsection (4) defines the conditions to be fulfilled for a benefit
received by an individual to be considered ‘relevant’:

(a) the individual must be ordinarily UK resident when the benefit
is received (although from 2013-2014 the individual must be
UK resident),

(b) the benefit must be provided out of assets available for that
purpose as a result of the relevant transfer or an associated
operation.

(c) the individual could not liable to tax under section 720 or 727
as a result of the relevant transfer, and

(d) the individual i