IoD response to consultation document “Equality Act 2010 – Removing employment tribunals’ power to make wider recommendations in discrimination cases, and the procedure for obtaining information”
The Institute of Directors (IoD) welcomes this opportunity to comment in response to the consultation document “Equality Act 2010 – Removing employment tribunals’ power to make wider recommendations in discrimination cases, and the procedure for obtaining information” issued by the Government Equalities Office (GEO).

About the IoD

The IoD was founded in 1903 and obtained a Royal Charter in 1906. It is an independent, non-party political organisation of approximately 45,000 individual members. Its aim is to serve, support, represent and set standards for directors to enable them to fulfil their leadership responsibilities in creating wealth for the benefit of business and society as a whole. The membership is drawn from right across the business spectrum. 80% of FTSE 100 companies and 60% of FTSE 350 companies have IoD members on their boards, but the majority of members, some 72%, comprise directors of small and medium-sized enterprises, ranging from long-established businesses to start-up companies. IoD members’ organisations are entrepreneurial and resolutely growth orientated. More than two-fifths export. They are at the forefront of flexible working practices and are fully committed to the skills agenda.
General comments

1. Policy relating to employment law is of the highest interest to the IoD and its members. Our surveys of members regularly show that excessive and burdensome employment regulations are one of their greatest concerns, and the area most in need of reform. Annual surveys of IoD members show that the regulatory burden is a top three issue for them (alongside tax and skills shortages) with employment regulation the area cited by the highest proportion of members (70%).

2. The IoD fully supports the principles behind non-discrimination and equality legislation. Employees or workers should be protected against unlawful discrimination by their employer. However, the way in which the principle of non-discrimination has been applied through UK legislation and by courts and tribunals has meant that discrimination law has become one of the most problematic and burdensome areas of law for employers, creating great uncertainty and risk for them in recruiting, employing or dismissing someone. For small businesses it contributes significantly to the risk associated with employing someone for the first time, or expanding the number of employees, and therefore serves to discourage employment growth. We therefore support the Government in its aim of abolishing unnecessary and burdensome provisions of the Equality Act.

Specific comments

3. The GEO is consulting on abolishing two enforcement provisions in the Equality Act. These give employment tribunals’ powers to make wider recommendations about discrimination to an employer, and give employees a right to request information from their employer about possible discrimination.

4. We agree with and strongly support the Government’s proposal to abolish these provisions. They create unnecessary administrative burdens for business, and create uncertainty and risk for employers. They are not required by any EU directives, and so are an example of gold-plating of EU law which the Government has said it will not do. They are also an example of over-prescriptive regulation, whose origin seems to be driven more by a desire on the part of the previous Government to be seen to be doing more to tackle discrimination, without regard to the burden that it imposes on employers.

5. Employment Tribunals’ powers to make wider recommendations about discrimination. We agree with the consultation document that these powers add little to existing tribunal powers, and are not an appropriate role for an employment tribunal to be carrying out. The members of an employment tribunal may not know enough about a company’s culture and way of working, or about good practice in equality and non-discrimination policies and practices, to be able to make relevant and appropriate recommendations to the company’s management.”

6. Where an Employment Tribunal makes recommendations to an employer, the employer will then have to decide whether to act upon them, knowing that if it does not, a future Employment Tribunal could take an adverse inference from such failure. The employer will have to weigh up the risks against the value of otherwise that it puts on the Tribunal’s recommendations. All of this contributes to uncertainty and risk for the employer, which is unhelpful and unnecessary.

7. Procedure for obtaining information on alleged discrimination. These provisions impose a massive administrative burden on employers, which could only be justified if they were having a clear benefit in terms of reducing discrimination. There seems to be no evidence that this is the case. Far from encouraging settlement of claims without recourse to a tribunal (which seems almost laughable), these provisions are probably having the opposite effect – they are far more likely to be used as a means of gathering evidence for making a tribunal claim and therefore encouraging more claims. We would support the BCC in its assessment that the questionnaires are used as part of a “fishing exercise” by potential claimants looking for incriminating evidence. The Regulations and the forms are absurdly longwinded, legalistic and just plain daft as a means of tackling discrimination. Many employers will obtain legal advice in completing the response form because of the potential implications of the answers given, or of not responding, and this will significantly increase the cost and time involved. 

8. The consultation document states that the repeals will be made through primary legislation. We would like to see the repeals made as quickly as possible as a way of showing that the Government is serious about wishing to deregulate. The Enterprise & Regulatory Reform Bill currently before Parliament offers a perfect opportunity. We hope you find these comments helpful. For further details please do not hesitate to contact me.

Regards,

Senior Adviser, Employment Policy
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